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T H E Utility of a Diftionary, containing not only a Definition and Ex- 
planation of the Terms ufed in the Science of the English Law, hut idlb, ' 
a general Summary of the Theory and Praftice of the Law itfelf, having been lb 
fully evinced by the fuccefs of Ten Editions of the Work on which the Volumes h6re '* 
prefented to the Reader are founded ; any obfervations upon that fuhjed would be 
fuperfluous : — Something, however, is requifite to introduce the following Sheets j at 
due both to the Proprietors and the Editor of this General Law-Di£ltonaty ; which it 
offered to the attention and patronage, not only of The Profession, but of All 
who wifli to obtain a knowledge of the Duties impofed upon them, and the E>ShU 
fecured to them, by the Laws of their Country. 

It is now more than Four Years fiftce the Proprietors of Jacob’s Laitf - Di^omuy 
(the laft Edition of which was publKhed in the year 1782) applied to the prefent 
Editor, to prepare the Work for republication* This he very cheerfully undertook $ 
Imagining at firfl that nothing more could be required than to employ his attentiohnn 
filch Statutes and Reports as the courfe of time had produced fince that E^tion : 
little aware that a thorough Revlfal of the whole had become abfolutely necefikr)^ 
fiom the numerous Improvements in our Law ; which had by no meads been fufiliF 
ciently attended to, either in that, or even in the preceding Edition. ^ 

A Cursory Perusal of Jacobis Di^hnary (oon convinced thet^liter^ diat, tw 
render the Work really ufeful to the Profeflion and the Public, in the prefent State 
ol the Law, much Labour, Time, and Study muft be employed } that unrenuttjpg > 
Diligence alfs^e could collet and digefi the materials for fuch a Compilati^, 
and that, flridly keeping in view Jacob’s origiaabPlan, it would Jwlg* 

ment fo to arrange, fimplify, and methodize the Information obtaihed, as to pr^ferve 
the general Characlei of the Work, and yet to introduce every proper Corre^on 
and Improvement. 
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PREFACE. 


To THIS Task tlien he ferioufly applied hiinfelf.— He firft carefully examined the 
Text, as it flood in the Tenib iV/V/oM.— Here he found much found Learning on the 
Origin and Antiquity of our Law, defaced with unfkilful Interpolations ; Innumer- 
able Statutes, long repealed, detailed at large as Exi/ling Laws,* : The other Statutes 
quoted throughout the Work, (by continued errors of the Prefs throbgh various Edi- 
tions,) incorrectly cited : Except in fome few inftanccs, a want of Method, and Po- 
verty of Language, pervading the whole body of the Work : And the ImproA^ements 
of our Law, during the lafl Thirty Years and more, cither wholly paffbd over, or very 
foperficially noticed. 

His KEXT Sti’T', therefore, vi’as to correfl the Errors which appeared. — Solely to 
perform this was a long and tedious labour : Every Statute quoted has been ex- 
amined ; and it is by no means an exaggeration to lay, that many thmifand Errors^ 
in this panic ulaff alone, have been detected and amended.— To erafe whatever was 
fuperfeded or contradifled by modern Laws or Determinations, was next requifite : 
And, when thus much was performed, a vafl void remained, to be filled up wnth a 
Summary of the Stale of the Law, as at prefenr exifling. 

In many Instances, where the I.aw relative to one Subjeft was fcattered through 
the Book, the whole has been brought together under a Angle Title, confolidated, 
re-arranged, and enlarged j and the proper References made from Title to Title 
In fome few others, it was found convenient to remove the whole of a Title, 
as it flood in the former Work ; and to fupply its place by a New Abridgment 
of the Law on that panieular Subjeft J. — In no cafe, however, has any alteration been 
made, without mature confideration, and a fincere wifh for the Improvement of the 
Work, and the lultrutlion of the Reader. 

s 

In the next place, The Editor confidered himfelf called upon to introduce 
many New Titics \ fome on the Origin and Antiquity of our Law § j and feveral 
connecled with the Commercial Concerns of the Country || ; which had for the mofl 
part been entirely omitted, or, at bell very ffightly referred to, by Jacob or his Con- 
tinuators. — Thcfe Additions, it is believed, do not make lefs than One Fourth Fart of 
the prefent Volumes. , 

• Titles Hr o HWA vs. Turnpikes; 4nd others. 

f Award. Arbitration; — Homicide, Muri'er, Makslaugiiter’; — Executor, Ad- 
. ministrator; — -Advowson, Pre; eni ation. Usurpation; and very many others. 

J Bankrupt, Biel of Exchange. Highways, Wills, &c. 

% Tenurbs, die. li E.ist In oiA Company, Navication-Acts, Insurance, A'c. Ac. 
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PREFACE. 


To ENABL8 HIMSELF to perfcfl the Plan which -his Mind foon formed, in the 
order above Hated, The Editor has applied to all fuch Publications ^ feemed more 
immediately adapted to his purpofe. 

i 

V 

Tin Statutes have been perufed with peculiar care and diligence: AlmoH all 
which are material, even to the end of the Sellion of Parliament in tygOy are intro- 
duced ; and throughout the Work, it is believed, that none are omitted to be noticed 
which pafTed before the Thirty-third year of the prefent Reign. The long time which 
the Dictionary has taken in going through the Prefs, has therefore, it is hoped, on the 
whole, operated rather to the benefit than the prejudice of All who may have occafion 
to confult it. 

T'o THE excellent Series of modern TERM-REPostrs in the Courts of WeftminHer- 
Hal), which have appeared wiihin the laft ten years To the various new Editions 
of former Reports, and other Law-Books of long-eftablUhed reputation ; in alluding 
to which, it would be inJuHice not to particuiarife The Coke upon Littleton^ Peere 
Williams's Reports, and Hawkins's Pleas of the Crown:— Together with many other 
fmaller Volumes well deferving notice, as including SyHems of particular branches of 
the Law : — To all thefe recourfe has been had; and the Information contained in 
them has been applied to the prefent purpofe, with a care and attention which, the 
Editor truHs, have not been totally fruitlefs. 

But, above all. The Commentaries of the learfied Blackjione have been fully 
and*. freely applied to, and the moft material parts of them adopted ; fometimes 
abridged ; but more frequently enlarged by Additions from the various fources above 
alluded to. The Edition laft publilhcd has been ufed, whenever the Term of its 
publication allowed ; and many of the new Notes there introduced have been-added 
to the mafs of modern intelligence here prefented to the Reader. 


Whenever, in confulting any of the above Authorities, the Writer of this hat^ 
occafion to queftion or differ from the pofitions there laid down, he intended to Hate 
his diffent, with raodefty and candour. — To Error every Author is liable — Opere in 
longo fas ejl. Many miflakes have been filently corrected in all the Books confultcd 
on this occafion. The Editor feeks only that Indulgence which he has beftowed, with 
a liberality more unbounded titan can well be imagined. 


Systematical 
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Systematical Rules, and their Exceptions, fcem in general of more confequence 
than a multiplied variety of Cafes : Rules give the effeft of Cafes, without the teJiouf- 
nefs of their detail. It has been faid by a very eminent Lawyer, “ That precedents 
are frequently ratlier apt to confound ; that every Cafe has its own peculiar circum- 
ftances, and therefore ought to (land on its own bottom.’* On this Maxim chiefly 
are all the Additions to the Work compiled, and the whole re-digefted : The 
Deviations from it, where they ftill occur, have frequently arifen, rather from a de- 
ference to the names of former Editors, and from a defire of not making alterations 
which might be thought merely capricious, than from a conviction of the neceflity or 
propriety of fuch a mode of Compilation. 

The Principle therefore of this DiClionar)', thus enlarged and improved, is, to 
convey to *he Uninformed a competent general Knowledge of every fubjeCt conneCled 
with the Law, TradiT, and Government, of thefe Kingdoms : To Ihow the 
Origin, Foundation, Progrds, and prefent State of our Policy and Jcrisprupence. 
— Information of this nature mull interell every Man of liberal Education, in what- 
ever fphere : To Magi/lrates, whether fuperior or fubordinate, it will be found parti- 
cularly ufeful ; By Lawyers it avill, doubtlefs, be applied to, as a Digeft of Learning 
previoufly obtained ; and an Index to further Inquiries on the Theory and PraClice 
of our Law, in all its various branches. 

In endeavouring to complete an Undertaking of fuch length and importance, 
'Fhc Editor is fully confeious that many Errors and Inadvertencies mull;, even yet, have 
efcaped ; — Omiflions, he hopes, there are now but few ; — and for the Inconfillencles 
which mull inevitably appear, he relies for pardon on the good fenfe of all who are 
competent to judge on a Work fo multifarious and extenfive. 

It was impoflible to enter into the great variety of Subjects contained in thefe 
Volumes, without being occafionally led into obfervations, which ^ipply rather to the 
Syllem of Politics, and the general Theory of Government, than to the confined 
Queftion of Law : This Licence was neceflarily taken by former Editors of Jacob j 
and was ufed, to feme extent, by Cowel in his Interpreter. 

The true Interest of Nations would bell be confulred by prefer^ung the great- 
eft Harmony between thole, whom it feems to be the bufinefs and the pleafure of 
political (at leaft of party) Writers, — “ inore jiudious to divide than to unite ” — 
to fet at variance. Government has no Rights, and the People have no Duties, 
inconfillent with the true welfare of each other : The reciprocal conditions of their 
c Friendfliip 



preface, 

Friendfhip and Security may be comprifed in two words — PROTECTION 
and OBEDIENCE. It has been the confhnt wifli of, The Editor, in compiling the 
following Sheets, to place in the ftrongeR light every Argument and Deciilon which 
may tend to fliow, what care the Laws and Conlfitution of Great Britaint have pro- 
greflively taken to enforce both thofe Principles, and to guard Britons againft the fatal 
confequences which mull attend a violation of either. 

m 

The Induloenoe of the Reader is yet a little Ipnger requeued, to a few word$» 
which The Editor hopes to be excufed for Rating, refpeftiUg^ Himfclf, 

Anxious, from very eariy youth, to> become a Member of the Profeilion to which 
he has the honour to belong, it was his ihisfortune to be compelled, by certrin un* 
toward circumRances, to enter into that Profeflion, and into Life,, prematurely ; with* 
out either Education or Experience, fufficient to enable him to perfonui the Duties 
impofed upon him by Rich a fituation. He very foon perceived his deheiendes, and: 
endeavoured fo fupply them b]r diligent Rudy and obiervation. . A few years brought 
him near the point at which he aimed : But at the moment when afllRance was moR 
wanted, he was difappointed of receiving it;, through his own negteft, in omitting to 
apply to thofe who were really capable and dcRrdus to have afforded it.'^ He retired, 
for nwhHe, from iiis public practice at the Bor ;. and betook himfelf to more fUent, but 
not lefs laudatde, Employments. He found Friends where indeed he leaR expoRed 
them ! He has Rnce fucceeded m life beymid his mmts— almoR beyond his hopes. 
His former Literary Efforts have not been thought wholly unworthy approbation ; on 
theprefent he reRswith fomewhat more confidence, though with no fmall portion, of 
fear ; fince his future fate and purfuits may depend on its fuccefs. On the Candour 
of The Public (more particularly of The Profession) he relies ; and whether he 
(hall retain the Pen, or refume the Gown, in public or in private, it fhall be his unceaf* 
ing Rudy to deferve that Encouiitgement, which feldom Riils to await on weH'ineant 

Endeavours, and honourable Exertions. 

/ 

r. E. TOMLTI^S. 

DoCTORs'-CoMMONSy 
Jan. 23, 1797, 




CONTAINING 

The PRESENT STATE of the LAW ia THEORY and PRACTICE; 
With a DEFINITION of its TERMS; and the 
HISTORY of its RISE and PROGRESS* 
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A B, From the word ahhot^ in the beginning of the 
name of any place, Ihows that piobably it once 
belonged to (ontC ahb ^\ ; or that au abbey was founded 
riiero, Blo’ivt, 

ABACO r. A cdp of Ihte wrought up in the form of 
two crowns ; worn by otir ancient Britilb kings. C'Wojj. 
jhfgl. 1463: Sffflm 01 *^. 

.\BA0i'ORS, abat}^re!^ ab ahlgtndo^ Stealers and 
drivers away of cattle by or in great numbefs* 

C>:tL 

AB\CUS. Aritlimetick : from the ohAfut^ or table 
Hru'wcd witli dull, on which the ancients «T)ade their tharac- 
tefb and figures. Vovjdi Du Frr/ne* Hence 
ABAl^ISTA. An Arldimettcian. Cc-vet. 
ABANDUM, abamhhum.'] Any thing fequcftcrcd,' 
proferibed or abandoned. Abandon^ i. e. in hannnm ret 
rniffa\ a thing banned or denounced as foi/bmted and 
loll ; from whence, to abandon, defert, or forfake as loft 
and gone. See Title Ih/mance. 

AliARNARF, from Sax. AbwinH.^ To difeover and 
difclofe to a magiftrate any fecrei air.ie. I eg, Canun^ 
«•. J04. 

• AliATAMENTUM. An entry by interpofidon. 
f Ir/?, 277. Sec the fuccceding articles, 

TO ABATh, from the Fr. Ahattre,'] Toproftratc, 
break down, or dt-ftroy ; and in law to abate a caftic or 
fort is, to beat it down. Old Xat, Br. 45 : Stat. 

I. 17. Abaftre jftatfori, to ruin or call down a houle, 
and level it with the ground ; fo abate a nuifancc is to 
deftroy, remove, or put an end to it. 

'Fo abate a lurit, is to defeat or overthrow it, by Ihow- 
ing fomc error or exception. Brit, f.^48. — In the ftatutc 
dt iQynndim fenff'atit^ it is faid the writ (hall be abated ; 

\ c. d 1 fabled -and overthrown. 5/^/. 34 1.//. 1.— So 

ir is faiJ an appeal fhall abate^ and be defeated by reafbn 
of covin or deceit. Staundf. F, C. 148.— And the 
juftices ftiall caufe the faid writ to be abated and quaftied. 
S/at. 1 1 H. 6 . c, 2. 

The word abate^ U alfo ufed in contradifiindlion to 
d//Fi/e ; for as he that puts a perfon out of poiTeflion of 
VoL. I. 


hls houfe, land, ^c. is faid to dUletfe ; fo he that fteps in 
botween the former polTeiror, and hii heir, is faid to 
abate \ he is called an abater^ and this aCl of intruiion 
or interpofition is termed an abatement, t Inji. 277 <1; 
Kttch, 173 ; Old Nat. Bt\ 91, 1 15. 

ABATEMEN F. For its lead ufual meanlogs fet the 
two preceding articles. 

In its prefenc moll genera) figntfication it relates to 
writs or plaints ; and means, the qualbitig or delUroying 
the piaintifl’’s writ or plaint. 

A Plea in Abatement is, a pica put in by the defendant^ 
in which he (hews caufe to the court why he ftioald not 
be impleaded or iued ; or ifimpleaded, not in the manner 
and form he then is ; therefore praying that the writ or 
plaint may abate ; that is, that the fuit of the plaintiff 
may for that time ccafc, *1 Injl. 134^, 277: F.N.B. 
1 1 5 : Ccrwtl I 4 »e/b. H. C. P. 1 86 : - Terms de Ley i • 


On t)iis fubje^ (hall be conAdcred 
I. Tl'i varkus Fleas in Abatement. 

' \. 'Fo the Jurifdklion of the Court. 

2. Tp the Perfon of the Plaimiffl 

a. Outlawry. 

b. Excommunication. ^ 

e. Alienage. 

d. Atuiiiu ) and other Pleas in Abatement* 

3. 'Fo the Perfon of the Defendant. 

a. Privilege. 

b. Mifnomer, 

c. Addition. 

4. To the Writ and Aflion. 

5. To the Count or Declaration. 

6. On Account of ; 4. The Dexuife of the King, 

^ The Marriage I Parties. 


'I'hc Death 


ir, The 7 1 me and Manner of pleading in Abatement i and 
hei an of plcadwg tn Bar ot Abatement. 

III. Tjc Judgment in Abatement. 



ABATEMENT I. i.-~2. c. 


I. I. The courts of }i''tj}niwfhr have a fuperinten- 
dancy over all other courts, an.! may, if they exceed 
their jurifdiftion, reflrain them by prohibition ; or, if 
fheir proceedings are erroneous, may redify them by 
writs of error and falfc judj^ment. Nothing ihall be 
intended vviihin the juiii'ditlion of an inferior court, 
but what is cxprcfsly all(’ged ; fo that where an adion 
on premife is brought in finJi inferior court, not only 
the promife, but tiic confidcrauon (.t it (/. e. the wht le 
caufe of adion) mull lie alleged to arife v/ilhin that 
jiuifdidion ; fuch inferior courts being confined in 
their original creation, to caufes within the ex- 

prefs limits of their jurifditUion ; and therefore ifa debtor 
who has contraded a debt out of futh limited juiifdic- 
tion, comes within it, yet he cannot be fued there for 
fuch debt. 

'There are no picas to the jurifdidion of the courts 
at Uyiminjitr in iraiifitory ad ions, unlefs the plain tifl' 
by his declaration dtews that the caufc of adion accrued 
within a county palatuu, or it be between the fcholars 
of Oxfoul, or Cnml', ' Igt 213 : i Sul. 103. 

There is a difFcit’-ae between a franchife to demand 
conufance, and a franchife uhi hrevr aon:ini lerjs non i.wr- 
rit. Tor in the firll cafe the tenant or defendant lhall 
not plead it, but the lord of the franchife muli demand 
conufance; but in the other cafe the defendant mull 
plead it to the writ. 4 Irtjl, 224. See Titles, Fjam 
Ci,nu/a7ice, Cour.ty Palatine. 

Where a franchife, either by letters patent or preferip- 
tion, hath a privilege of holding picas witliin their jurif- 
didion, if the courts at WtjlmmiUr intrench on their pri- 
vileges, they mufl demand conufance ; that is,dcrire that 
the caufe may be determined before them : for the de- 
fendant cannot plead it to the jurifdidion. And the 
rcafon is, becaufe when a defend. mt is arreflrd by the 
king's writ, within a jurifdidion whcie the king's writ 
doth not rim, he is not legally convened, and therefore 
lie may plead it to the jurifdidion ; but the creating unv 
pancl>iji does not hinder the king’s writ from running 
ilieie as before, bur only grants jurifdidion to the lord 
of the liberty. Efhc-n\\ jibr. tit. Co/ot^. 

If the court has not a general juilldidion of the fub- 
jed, the defendant muji plead to the jurii'dittion, for he 
c.annot take advantage of it on the gener.d iflnc. And 
in every plea to the jurifdidion another jurifdidion mull 
be Hated. Clonv/). 172. 

'The ple.is to the jurifdidion, ire cither that the caufe 
of adion, or the perfon of the parry, is not the (‘bjed of 
the jurifdidion of the court; of the fir ll fort are pleas 
that the land is held in rlucient or that the caufe 

of adion arofe in the County Palatine^ or within the 
Cinque Poftu or Other inferiour couris having peculiar 
local jurifdiction. Of the latter fort is the plea of Priii- 
but which is genei.dlv conficlcrcd rather as a jdea to 
the person of the defendanr. See this Oidionary under 
ihofc titles ; and /)oy?, Divifion 3. a, of the prefent head. 

2 . a. Outla uuj m.-’.y be pleaded in abaterneni, bec.iufe 
the plaintifl having refufed CO appear to the proccl's of 
the law', thereby lofes its protection ; but this is only 
jidifability till iJie outlawry is reverfed, or till he has 
obtained a charter of pardon, i In/L 128 : Lit. § 1^7 : 
D). 23 , 222 : 49 : Ur. NonuLility., 25 , 

This dilubility is only plCiidable v/hen the plaintilF 
fues in his oven ti^ht ; for if he fucs in aattr dioit as exe- 


cutor or adminiflrator, or as mayor with liis com?noDa?ty, 
outlawry ihall not difable him; becaufe the perfon or 
body whom he reprefents has the privilege of the law. 
When the plaintiff brings a writ of error to roveife an 
outlawry, the outlawry in that fuit or in any other fliall 
not difable him. The outlawry itfclf mull not be an 
^ objection, for th.it would be ixie/tjo ejuf.um ui cujm 
r f'tfut) ,!> [joint 10 \ and if a man were o ml awed at feveral 
men’s iui.b, and one lliould be a bar to another, he 
could nc\ci jcverfe any of them. 1 luji. izH : Plm. 

39 ^* 7 - 

When outlawry is pleaded in ab.atcmcnt, the plaintiff 
fli.ill not jeply that the outlawry is erroneous, for it is 
good till reveiTcd. i Lutve. 36. 

As to the tunc and manner of pleading outlawTy, fee 
poll, under Divilion If. of this title .dhutem^nt. 

Outlawry in a county palatine camiot be ple.i(lcd in 
any of the courts of Wejiminjie)\ for the pIuintilF is only 
oulleil of his law fivithin that ju if.hei'.cn. Cdb. Ihjl. C. 
V. 200: FitTi, Coron. 233. it has been fuggcllcd, but 
furely without rcafon, that outlawry, in tlie county p.ila- 
tine of Liinrajiir.^ may be pleaded in the courts of //r//- 
mit:fh-) ; bccaiifc that County was ereded by ad of parli- 
ament in tlie time of 3 ; whereas thofe of Chejlo and 
Durham are by prefeription. 1 2 if. 4. 16 ; DoSl. Vine. 396. 

b, A perfon excommun'catcd is difablcd to do any judi- 
cial act ; as to profi'cutc any adion at law ; (iho' he may 
be fueii ;) he a vvitncl's, 'Je. 

Excc/m.nunietU 'ion is a good pica even to an executor n 
adminiiirator, iho’ they fue in autcr dio:t\ for an excom- 
municated perion is excluded from tlie body of the 
church, and is incap^ible to lay out the goods of t!ie dc'- 
ceafed to pious ufes ; alfo it i^ one of tlie eifeds of ex- 
cuninuinicalion, ih.at he camict be a piofccuior or .ittorney 
for .'iny (/cher peifon, and therefore cannot icprcffnt the 
dc celled. I fn/i. 13.1 ; 43 A'. 3. 13 ; ThJ. 1 1. 

but in an adum brought by ofticeis with their cor- 
por.itiim, the defendant ihall not plead excommuni- 
cation in the olliccr.s ; becaufe a corporation c.innjt be 
excommunicated as fuch ; and they iiie and anfwer by 
attorney. I’luL 11; 30 A'. 3. 4; i In/L 134: 340. 

Excommunication is no plea in a qui tarn adion ; the 
flatutc giving the informer ability to fuc. 12 Co. Oi. 

When excommunication is pleaded in the plaintiff, he 
fli.'dl not reply that lie has appealed from the fentence ; 
fur it is in force until icpcaled, and w'hilil it i.-. in fbrcc 
he cannot appear in any of the courts of jullice ; but he 
may reply that lie is abfolvcd, for then his difabiliiy is 
taken away. Bro. Excom. 3 ; 3 Bidjl. 72 : 20 // 6. 25 ; 
Roll. 226. 

When_^prohibition Is brought ag.Tinll .a bifliop and he 
pleads excommunication &gainft the plaintiff, and in the 
cxconiPiunicaiion there is no caufe thereof fliewn, this is 
not a good plea ; for in fuch cafe 11 will be intended, 
that the excommunication was for trideavouiing to liin- 
der the bilhop’s proceeding, by application to the tem- 
poral court ; and if fuch cxcoininunjcaiion wcie allowed, 
it would ucllroy all prohibitions. ’Ihcl. 10, 1 1 ; 28 E. 3. 
27 : .S Lc, OS. 

c. Alten.ige is a pica in abatement, now difeouraged 
and but feldom ufed ; the following however appeals 
to be Hill Kiw on the fubjed. 

It may be pleaded in abatement, in an a£lion re.il, 
pcrfonal or mixed that the demandant or p:ainciff :s an 

alien, 



ABATEMENT I. 3. a,b, 

alien, if he be an alien enemy; and in an aflion real admlniflrators, they then reprefent common perfons and 

or mixed, that he is an alien, though he be in amity. are entitled to no privilege, lib. lyy. 

Jlut in an adion pcrfonal it is no pica that he is an alien So if an officer of one court fue an oflicer of another 

if he be in amity, i Injl. 129 b: Jft.Ent. 11: 9 i?. 4. I court, the defendant fliall nor plead his privileore ; for the 

7: Telv. 198: I Bulft. 1^4: Bro. lit. Dauzen. But fcd^F attendance of the plaintilF is as nceefl’ary in his court as 
1 LtL Raym. 282. I that of the defendant in his; and therefore the caufc is 


Where the defendant pleads that the plaintiff is an 
alien, in abatement of the writ, it is triable where the 
writ is brought, and the replication mull conclude to 
the counh';\ but otherwife, it is faid, where it is pleaded 
In bar, that the plaintiff is an alien, the replication mull 
conclude wich an avnmetit, Salb. 2 : : Jjub. 394. 

Where the defendant pleaded that the plaintiff was an 
alien, born at Routn in the kingdom of France^ within the 
li^^eance of the king of Franre\ the plaintlfl’ replied that 
he was an alien friend, born at Hnmbmoh^ within the 
ligeanceof the Emperor, and traverfed that he was born 
ditRotitui Holt inclined that it was an ill traverfe and 
offered an ill ifiue. Comb, 2 1 2. See title Aluju, , 
d, Attawt\ It may be pleaded in abatement, that the 
plaintiff is attainted of treafon or felony; or attainted in 
a pf.rmwiiir; or that he hath abjured the realm. 1 Injl. 
1 2 8 1 29 b, 130 : 'Noy. 1 : Sbo. 155 . 

Popijl? Rntf/vnyy can i\o longer be conlidered as plead- 
able lince Oicjlit. 31 GVo. 3. c. 32. Sec tit. Vapi/i. 

Coiffttifc; It is alfo pleadable in abatement to the 
pcjfon of the piaintiir that Ihe is r /rrrr roirrf. i h/l. 

1 ^2 b, and that i)ic is liie wife of the defendant, I Bro. 
F.ijf. 63. And i'V the defendant that Ihe is hcrfelf 
a fx?nr co^j'>t. LhU'j. 23: Barnei 334. See tit. Baron 
and Fanct and poR. 6, b 

Joint \ Of pleas in abatement for want of proper 

par'ies. See Com. Dt\r. tit. Ahntemtnt (E. 8.) (F.4 ) See 
alfo tit. Adiicu, Jomtfvani',, ‘ e. 

A defendant may plead In abatement to the perfon of 
the plaintiff, iliat there never was any fuch perfon in 
rcuim natnrd. 'StoCom, Dig. Hi. Abattmtnt (E. if),) 

3. a. I’he officers of each court enjoy the privilege of 
being fued only in thofe courts to which they refpcdHvcly 
belong ; bccaufe of the duty they arc under of attending 
thofe courts, and left their clienti)* caufes Ihould fuller if 
they vvcic drawm to aiifwer to adiona in other courts. 

2 M^.d. 297 : VaupJj. 155: 2 //. 7. 2 : 2 A’o. Ab. 272 : 

I Li-fw. 44, O39. So a baron of the Cinyue Ports, is to 
be impleaded within that jurifdidion. Com. Dg. 
III. Abatement . (D. 3.) and this Didt. xxi. Cimjue Ports, 

But this is to be underllood when the plaintiff can 
have the fame remedy againll the officer in his own court, 
as in that where he fucs liim ; for if money be att.iched 
in an attorney's hands by foreign attachment in the 
Ibriill S court in Lo;.d)?t, the attorney Ih.ill nor have his 
piivilege; becaufe in this calc the plaiiuilF would be 
reinedilel.s. i Si.u/id, Cr/.S. 

So if a writ of entjy, or other real aclion be brought 
againll an attorney of the king's bench, he cannot plead 
hjs privilege; for the king's bench hath not cognizance 
of real actions, i Saund. 67 

So if an attorney of the Ccrntnin Phut be fued in a cri- 
minal appeal y he lhall not have his privilege; for his own 
cpuit iiaih not cognizance of this adion. 38//. 0. 29 
9 K. 4. 3 5* C}0, Car • 585 : l Leoo. 189: 2 Leon, I 56. 

This privilege, which the courts indulge their rfficers 
with, is leib.aincd to fuch fuits only as they bring in their 
own right; for if they fue or are fued as executors or 


legally attached in the court where the plaintiff* is an 
officer. 2 Afoel, 298 ; 2 Lev. 129: 2 Ro. Ab. 275, //. 4 : 
Moor. 556. 

So if a privileged perfon brings ajointadion, or if an 
adion be brought againll him and others, he fliall not 
have his privilege; butif the adion can be fevered without 
doing any injury, the officer lliall have his privilege. 
Dy. 377: Godb. 10: 2 Ro. Ah, 275 : 2 Lev. 129: l Vent. 
298, 9. 

An officer flinll not have his privilege againll the king. 
Bro, Super fed. 1 : 2 Ro. Ab. 274. But in a qui tarn adion, 
at the fuit of an informer, he flialJ have his piivilege, 
Lil, Reg. 7 : 3 Lev, 398 : Lutzu, 193. 

If a perfon who hath the privilege of being fued in 
another court, be in a^luai cf/jhdy of the marlhal of 
K, B. he cannot plead his privilege ; hut otherwife where 
he is bailed, and fo only legally fuppofed in cullody. 
1 Salk. 1 : Comb. 390. 

The court of K, B. will take notice of the privilege of 
their own officers ; as where a Jilezn of the king's bench 
was aiTcllcd by w'lir, he was difeharged on common 
bail; being an immediate officer of the court where 
his attendance was abfolutcly nfceffary, Salk. 54.1. 
But where an attorrtr^ of the iommtn pleas was fucd by 
bill in the court of K, H, on motion for his being 
difeharged the court denied it and put him to plead his 
piivilege. i Mod. Ent. 26. See z /A7 /j. 306; 2 Black, 
Rep, io8j. 

After a general imparlance .in officer cannot plead his 
privilege, bccaufe by imparling he affirms the jurifdidion 
of the court, but afrer a fpetial imparlance he may plead 
his privilege. hto.Priu,z^\ 22 //. 6. 6, 22, 71 : \ Ro. 
Rep. 29 ft 1 Sid. 29: 2 Rr. Ab, 9 : Hardr. 365 r 

1 Lu/7v. y6: I S(i/k. t , And now the common practice 
is to ufe a fpecial imparlance. See further this Did. tir. 
PriviL'pe. indeed no pica in abatement is good after a 
general imparlance. /\.fnmRep. 227. 

b Mfriur.in'y is the uling one name for another, the mif- 
naming either of the parties. 7 ’Ii is may be pleaded in abate- 
ment by the defendant, whether the mifnomer is in his 
own name, or in that of the plaintiff ; and this in chrif- 
tian or furname, name of dignity, name of office or addi- 
tion. See pvjL and Com. Dig. tit. Abatement. (E. 1 8.) (F. 1 7.) 

But though a defendant may by pleading in abatement 
take advantage of a miinonicr, yet in Inch plea he mult 
fee forth his right name, lb as to give tiv plaintiff a 
better writ. Finch. 3O3 : 9//. q, z. — which is the inreat 
of all pleas in abatement. 4 7 'crm Rep. Lzy. 

Where a defendant comes or j)lead.s by the 

name alledged by the plaintiff*, he is cilopped to al!e'>e 
any thing againll it. A'//. 4|0. Where one is mifnanieJ 
in a bond, the writ Ihould be in the right name, and 
the count Ihow that defendant, by fuyh a name made the 
bond. To a plea of mifnomer tlic plaintiff* may reply, 
that defendant was known by the name in ihc wiit. 

I Salk. 6, 7, 

One defendant cannot plead mijnomcr of his companion, 
for the other defendant may admit himlelf to be the 
B 2 pcrloft 



ABATEMENT I. 3.^.— 4. 


perfon in the writ, i Lu/tu\^^6, The defendant, though 
his name be millaken, is not obliged to uke advantage 
of it ; and therefore if he be impleaded by a wrong name, 
and afterwards impleaded by bis right name, he may 
plead in bar the former judgment, and aver that he is the 
fame perfon. G/M. H. C. J\ 218. ^ 

^ Where an indifiment for a capital crime is abated for 
mifnomer of the defendant, the court will not difmih 
him, but caufe him to be indided lU novo by his true 
name. 2 Ha^ivk. P, C. 5 23. bee further this Did. title 
Mifnomer, 

c. Addition^ is a title given to a man behdes his clirif- 
tian and furnamc, fettlng forth his eilate, degree, trade, 
&:c. Of eftate, as ycomiin, gentleman, cfquii*e, ^c. Of 
degree as knight, c^rl, marquis, duke, 5 i:c. Of trade as 
merchant, clothier, carpenter, &c. I'herc are like wife 
additions of place of refidcncc as London^ Briflil,, 

&c. If one be Doth a duke and earl, &c. he fhall have the 
addition of the moil worthy (i. c. faperior) dignity. 
2lriji,66(^. But the title of duke, marquis, carl, &cc. 
arc not properly additions but names of dignity. Tetms 
de Ley 20. I’lie title of knight or baronet is part of the 
party's name [as is alfo clarcncieux or king at arms 
and ought to be exadly ufed; but the titles of ciquire, 
gentleman, yeoman, &c. being no part of the names are 
merely additions. 1 LiL 34. An earl of Inland is not an 
addition of honour here in Englandy but fucli perfon mull 
be called by his chriiUan and furname with (he addition of 
cfquire only ; fo Tons of noblemen, though they 

have titles given them by curtefy in rcfpeil of their fami- 
lies, if they are fued, mull be named by their chrillian and 
furnames, with the addition of efquire; as, A,B,Efq. 
commonly called Lord A. 1 Ayf. 16^ : 2 Inft. 596, 666. 

By the common law, if a man that had no name of dig- 
nity was named by his chriiliaii and Airname in all writs 
it was fuiheient. If he had an inferior name of dignity, as 
knight, &c. he ought to be named by his chrillian and 
furname, with the name of dignity; but a duke, &c. 
might be fued by his chrillian name only, and name of 
dignity, which ftands for his furname. 2 Infl. 663,6. By 
ilat. 1 IL$, c, 5, it is enabled that in fulls or actions where 
procefs of outla'iiry lies, (See 1 SAk, 5,) additions are to 
be made to the name of the defendant to fliew his cllate, 
TTiyilery, and place of dwelling ; and that writs not hav- 
ing fuch additions fhall btnb.ved,^ if the defendant take 
exception thereto, but not by the court ex oj/uio. Sec Cfo. 
Jac. Oio : I AV^. 780. If a city be a county of 
irfelf, wherein are fcvcral parilhcs, addition thereof, ns 
cf London is futheient. But addition of a parifli not in 
a city mud mention the county, or it will not be good, 
j Danv. 237. 

The name of earl if omitted abates the writ ; Dav, 
Rtp.6oii\ and it lhall not be amended, Hob. 129: i 
Prnt, 154. But if a perfon is created aii ciirl pending 
the ailion, bill, or fuit, it fliall not abiitr. See Hat. 1 E. 6. 
i. 7. § 3. But there mud be an entry on the roll dating 
that after the lail continuance, y/. on fucK a day and year, 
the king by his Jatters patent created, A'C. fetting them 
i'oith with a in hi, &c. which the laid defendant 

doth not deny, ^c. i Mod^Ent, 31, 32. 

If there are two perfons father and fen, with the fame 
name and addition, in an a( 5 lion brought agaitUl the ion, 
he ought :j be didingiiiihed by the appellation of the 
added CO his other defcription, or the writ may be 


abated ; but in an aflion again il the father he ifted nae 
be dillinguiihed by the appellation of r^e elder. See 
2 Htiivk. P.C. 1 S7. 

^ On the wJioIc it is proper to obferve as to mi/nomm 
and want of addition, that the courts of Wrjlminjhr will 
not abate a writ for a trifling miilakc; and will in all 
cafes amend, if polTiblc, fee title Amendment. 

4. ’'Idle writ being the foundation of the fubfequent 
proceedings, great certainty and cxadlncfs is requifite, 
to the end that no perfon be arrellcd or attached by his 
goods, unlefs there appear fuflicient grounds to warrant 
iiich proceedings ; fo that if tlie writ vary materially from 
that in the rcgillcr, or be defeftive in fubftance, the 
party may take advantage of it. Sec 5 Co, 12: 9//. 7. 
l6: 10 £. 3. I : Hob, I, 51, 52, 80: Ca}th. I72. But 

where the writ fhall not abate for variance from the re- 
giflcr, fo that it be equivalent, fee Hob. i, 51, 5.’-. 

Where a deniand is of tw^o things, and it appears the 
plaintifl* hath at^ion only for one, the writ may not be 
abated in the whole, but fhall Hand for that which is 
good ; but if it appear that tlio’ the plaintiH'cannot have 
tliis writ which he hath brought for pari, he msiy have 
another, the writ fliall abate ia the whole. 1 1 icry. 45 : 

1 San fid. 2S5, 

in cafe adininiflration be granteii, after the a6lion 
brought, and this appears, the plaintiff's writ fliall abate. 
Hob, 245. 

It is a good plea in abatement that amthr aSIlon is 
depending for the fame thing ; for whenever it appears 
on record, that the plaint! if has fued out two writs again il 
the fame defendant, for the fame thing, the fecond writ 
fhall abate; and it is not ncceflnry chat both fhould be 
pending at the time of the defendant’s pleading in abate- 
ment ; for if there was a writ in being at the time of fuing 
out the fecend, it is phiin the fecond was vexatious and 
ill, nb initio. But it mull appear plainly to be for the 
fame thing; for an afllze of hands in one courity lhall 
not abate an afli/.c in another county, for thefe cannot 
be the fame lands. 4^^. 6. 24: 9//. 6, 12: 5CV 6jt 
Ddl,Pl,\o, 

In general writs, as rijjttc, to ^en-f.t, where the 

fpecial matter is not al lodged, .and the pInintifF u noa- 
luitecl before he counts, and the fecond writ i. Tued 
pending the other, yet the former fhall not be ])leadcd 
i. I abatement ; becaufe it doth not appear to the court 
that it was for the feme for the firll writ being ge- 

neral, the plaintiff might have declared for a JiHinct 
thing from w'hat he demanded by the fecond writ; but 
when the firfl is a fpccial writ, and fets forth the particu- 
lar demand, as in a pytci/e (/uod reddat., Sec. there tlie coui t 
can n;adily fee that it is for the fame thing; and thejC' 
fore though the plaintiff be non-fuited before he Uyuut-), 
yet the liiil Hiall abate the fecond writ, it being appa^ 
rently brought for the fame tiling, ^i.0.61: I)>d\ 

P/. 11, 12. in an a6jon of debt, SiC, another aclion 
depending in the courts of H\jhniftfier for the fame 
matter is a good plea in abatement; but a [lea of an 
adion in an inferior court is not good, unlefs judgment 
be given. 5 Co, K6: and fee 5 Co. 62.* 

If a fecond writ be brought telced the fame day the 
former is abated, it fhall be deemed to be fued cut after 
the abatement of the hril. yJl/en 34. 

If an adion pending in the fame court, be pleaded to 
a fecond adion brought hr the fame thing, the plaintiff 

may 
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may pray that the record may be infpcflcd by the court, 
or demand oyer of it, which if not given him in conve- 
nient time he may fign his judgment. Dy. 227: CartJ!f. 
4 S?» 5 ^^ 

In aflion of debt on a judgment, defendant cannot 
plead a writ of error brought and pending either in bar 
or abatement; but the court ufually (lays proceedings 
on terms till the error is decided. 1 Buc. /ib)\ 14. 

5. After the party fuing has declared, the parly 
impleaded may demand cvfr of the writ; and then if 
there be any fault or infufiiciency in the count for a 
caufc apparent in icfelf, or if there be a vaiiancc between 
the count and the writ, or between the writ and a record, 
fpccialcy. Sec. mentioned in the count, the party im- 
pleaded ought to lliew it by his pleading. T/j<L lib, 10. 
f . 1 . § 5 ; Fit 70 , Count, z-j„ 

Defendant may plead in abatement of a declaration 
where the aflion is by original ; but if it be by bill he 
mull plead in abatement of the bill only. 5 MoiL 144. 
A little variance between the declaration and the bond 
pleaded will not vitiate the declaration ; but uncertainty 
will abate it. Plowel, 84. The variance of the declara- 
tion from the obligation, or otluT deed on which it is 
grounded, will fomecimes ab.itc the adlion. Hob. 18, 116: 
M/or, 645. And if a declaration aflign wade in a town 
nut mentioned in the original writ, the writ of wade ihall 
abate. I Job, 

Likcwilc here the declaration is otherwife defedive, 
in not purlhmg the writ, or not letting forth the caufc 
of adion witJi that certainty which the law requires, or 
la>ing the oflt ncc in a dideicnt county from that in which 
llie writ is brought, i jihr. 6. 

6. a. As to the ihm'fc of the king ; at common law, all 
fuits depending in the king’s courts were difeontinued 
by tiic death of the king ; fo that the plaintiffs were 
obliged to commcncf new actions, or to have re-fummons 
or attachment on the formcr'proct iFcs, to bilng the de- 
fendant in ; but to prevent the inconvenience, expcncc 
.and delay which this occafiuncd, the Hat. 1 F, 6. r. 7, 
wjs made. 

Proceedings on an informaiion, in nature of a 
rauio, arc not abated by the denofe of the crown, z S:ra, 
782. Where the king biiiigs a of error in 
it abates by Ins deuh. 2 Sttu, S43. 

b. With refpeet to the /ndn^ii^c of tlie parties ; co':uyture 
isS a good pica in iilatei.u'nt,, which may be cither before ihe 
writ fufd, or ponding the By the fird tlic writ is 

abated dc facto^ but the fccon J only proves the writ abate- 
able; both are to be pL.adcd, with iliis difFerence, that 
coverture, pending the writ, mii'l be pleaded, after the lall 
continuance; whereas coverture before the writ brought, 
may be pleaded at any lime, bcLaufe the writ is Jcfacio 
abated. Dud. PI. 3 : 1 Leo.i. i0 3 , i6g: Wdc 2 LJ, Rujm, 
1325 : C(j/.ih, Lit. 1639. 

If a writ be brought by J. and B. as baron and feme, 
whereas they were not married until ilic fuit depended, 
the defendant may plead this in abatement ; for though 
they cannot have a writ in any other form, yet tlic writ 
Ihall abate, becaufc it was falfc when fued out. Put:., 
BniJ\ 476. If a writ be brought againd a feme covcjt 
.IS lole, Ihc may plead her -loveiture ; but if Ihc neglcdls 
to do it, and there is a recovery againd her as u feme 
foie, the hulband may avoid it by writ of error, and may 
come in at any time and plead it. Latih. 24: ^tUe 254, 
2S0 : 2 Roll, Rtp, 53 : If an action be brought in an infe- 


rior court againd a feme foie, and pending the fuit (Ire 
intermarries, and afterwards removes the caufe by haheai 
corptis ; and the plaintiff declares againd her as a feme 
foie, Ihc may^plcad coverture at the lime of fuing the 
habeas corpus*. Dccaufe the proceedings here are de novo ; 
and the court takes no notice of what was precedent to 
\\iehabtas cci pus\ but upon motlon on the return of the^ii- 
htas coipnsy the court will grant a procedendo. For though thi:i 
be a writ of right, yet where it is to abate a rightful fuit, 
the court may refufe it ; and the plaintiff had bail below 
to this fuit, which by this contrivance he might be oUded 
of, and podibly by the fame means of the debt. 1 Sedk. 8. 

In ejedment againd baton and feme, after verdid for 
the pl.'iintiH’, baron dies between the day of Nijt priut and 
the day in Bank ; adjudged that the writ Ihould (land 
good ngniud the feme, becaufc it is in nature of a tref> 
pafs, and the feme is charged for her own ad ; and there** 
fore the adion furvi ves againd her. So if the wife had died, 
the baron fhould have judgment entered againd him. Cro, 
Jac. 356 : Cro. Car. J09 : I Roll, Rep. 14 : Moor 469. 

if a feme folc plnintilF, ader verdid, and before the 
day ill Bank, takes hufband, die fhall have judgment, and 
the defendant cannot plead this coverture, for he has no 
day to plead it at. Cio. Car. 232 : 1 BidJI, 5. 

if an original be died againd a feme foie, and before 
the return die marries, you may declare againd her without 
taking notice of her hufband, for her intermarriage is no 
abatement of the writ in fid, but only makes it abate- 
able. Comb, 449 : 1 Roll. R,f. 53. 

’Tis now in general held, that if a feme commences 
an adion, and pending the fame marries, the fuit is 
abated ; but that it is otherwife with refped to a feme 
foie defendant, as die Ihall not take advantage of her 
own ad. See further, title Baron and Feme, 

e. The general rule is, that whenever the death of any 
party happens pending the writ, and yet the plaintid' is in 
the fume condition as if fuch party were living, there fuch 
death makes no alteration or abatement of the writ, l Nizo 
Ahi. 7. 

The death of a plaintiff did ger.cr.ally .at common \ 7 i\^,ihati 
the writ before judgment, nil ihc Hat. 8 9 3. c. 1 1 ; 

whkh declares that neither the death of plaintiff or de- 
fendant after interlocutory judgment fhall abate it, if the 
.'idioii might be originally profccutcd by and againd the 
executors or adminidrators of the parties : and if there 
are two or moic plaintiffs or defendants, and one or 
more die, the writ or adion fhall not abate ^ if the caufc 
of ad.ioii furvives to the furviving plaintiff, or .againd the 
furviving defendant, but fuch death being luggeded on 
record liic adion Ihall pr< cced. For the cafes pievious 
to this ilr.tute, fee 65 2; I hifi. I '?9 : Dy. 279 : 

Hard. \z\. \L)\\ A///r 299 : ^^Mnd 2 yj: Cf 0, Car , : 

I Jutt : 567 : I Rcl.Jbi. 756: I Shoiis.Rip. 18O: i rmt. 
34: 3 MJ.zy). _ 

But in .a writ oferror, if there be fevcnil plaintiffs, and 
one dies, the writ Ihall abate, becaufc tlic writ of </ / -» is 
to fet perfons in flatu quo^ before the erroneous judgment 
given below; and they that arc plaintiH^ in error were 
Jiji.hd fufferers in the judgment, fincc there might be 
different executions iffued tlicrrupon, aad di.fferent repre 
fcntativcs were by fuch judgment affedtd ; and by con- 
iequence the furvivor cannot profecute the writ of error 
for tlic whole, led by a collufivc pcrfuafion, or by ncgli- 
ence or defign he Ihould hurt the rcprcfcntativc of the 
cccafed. Eddg. 78 ; ii/v. 20? ; 10 Co. 1,51 : 1 Fe>it. 

34: 
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^4 : I SiJ, 419. eo»t. But if any of the defendants in 
error die»yet all things (hall proceed* becaufe the benefit 
of fuch judgment goes to the furvivor* and he only is to 
defend it» SU. 419: 7 elv, 208.: 1 L. Raym» 439. ff 
there be feveral perfons named as plaintiffs in the writ* 
and one of them was dead at the time of purchafing the 
writ* this may be pleaded in ahatemtnt ; becaufe it f<ilfi- 
het the writ ; and becaufe the right was in the furvivors* 
at the time of fuing the writ* and the writ not according 
to the cafe. 20 //r//. 6 . 30 : i8£. 4. 1: 2//. 7.16: 

1 BrowfiL 3, 4 : £«/. 6 : Ra/}, En/, I 26. 

By Hat. 17 Caf\ 2. c, 8, (made perpetual by 1 yrre. 2. 

17* § S>} enabled* that the death of either of the 
parties between verdidt and judjgment, (hall not be al 
ledged for error, fo as iudgment be entered within two 
terms after fuch verdict. See 1 SM. 8 : 2 Ld, R/iym, 
1415 ; 385. — Sec tit. Amendment* 

11 . A plea In abatement mull be put in within four days 
after the return of the writ* becaufe the peribn coming in 
by the procefs of the comt ought not to have time to 
delay the plaintilF. : 2 Stra* 1192. 

But if a declaration be delivered againff one in cullody* 
he has the whole term to plead in abatement, 5 1 5. 

If ths declaration be delivered in the vacation, oyb 
lace in term* that defendant is not bound to plead ^it 
that term, he may plead in abatement, within the firll 
four next term. 

As picas in abatement enter not into the merits of the 
caufe* but are dilatory, the law has laid the following re- 
(Iri^lions oh them. Firll, by the Aatuce of 4 5 Ann, 

caf. 16. for amendment of the law* no dilatory plea is to 
be received unlcfs on oath* and probable caufe (liewn to 
the court. Secondly* no plea in abatement (hall be re- 
ceived after refpondeas ouflevt for then they would be 
XtodtdiHirfnitum, 7 . Sound* 4I. Thirdly, they are to 
e pleaded before imparlance. See Telv* 112:1 Lutnuk 
46* 178 : 2 Lut'W, 1117: Do^* Pla, 224 : 4 Term Ref, 
227. 520 : Except where antienc demefne is pleaded ; for 
^ this may be done after imparlance* becaufe the lord might 
reverfe the judgment by writ of difeeit* and it goes in 
bar of the atilion itfeJf. For this fee Dyer in ntarg. 210 : 
Stile 30 : Latch, 83 : 5 Co* 105 : 9 Co. H.Hin* Ent, 103. 

A plea in abatement mull be figned by counfc)* and 
filed with the clerk of the papers ; and without an affida- 
vit annexed to it, judgment may be figned. lmfey*s In- 
Jlvuil, Cler, KB. 

With rcfpc£l to pleas to the juriJdiSlhn of the court, it 
is to beobl'crvcd that the defendant mull plead in froprid 
perfond ; for he cannot plead by attorney wiihout leave of 
the court firll had, which leave acknowledges the jurif- 
didlion j for the attorney is an oificer of the court ; and if 
he put in a plea by an officer of the touri, ih.it plea mull 
be (uppolcd to be put In by leave of the court. " i AVoo 
Abr, 2. 

The defendant mull make but half defence, for if he 
makes the full. defence ouando uln cnriu (otijidn'otent^ 
«^c. iie fubmits to the Junldittiou of the court. Liun^, 9 : 

1 Shonv, Rep, 3S6. 

If a plea is pleaded to tht Juri/dii^io-i of the eourt, it 
ought to conclude with a prayer o( judgmcqt in this 
inanrer, 'oi.z. The faid dfendant prays jufhj^enf ^ y^hether 
the couit n»id take any fiirther cogdoiaHtt ^the fhid^Ua ', 
i Mid, Ent, 34. ' : . 

in <i:fabditj oi tfic plaintiff may rfot be pleaded 


after a general imparlance: i turn* 19. In pleadiug 
outlawry in dtfability. in another court* the ancient 
was to have the record of the Outlawry itfelf fuh f^e 
figilli by certiorari and mittimus ; (Sec DoS, Pi* 393 : 
Siam, 103 : Fitz* Coron, 233 3) but thii being very expen- 
five* it is now fufficient to plead the cMtas ullagatum under 
the feat of the court from whence it iflues : for theififuing 
of execution could not be without the Judgment ; and 
therefore fuch execution is a proof to the court that there 
is fuch a judgment* which is a proof that the defendant's 
plea of matter of record is proved by a matter of record ; 
and confequently appears to the court not to be merely 
dilatory ; and therefore on (hewing fuch execution* if the 
plaintiff will plead nul tiel record ^ the court will give the 
defendant a day to bring it in. Co* Lit* 128 : DoS. Plac. 
See tit. Outlawry* 

Outlawry may be pleaded in bar, after it is pleaded in 
abatement* becaufe the thing is forfeited, and the plain- 
tiff has no right to recover. \ \ H*j. 1 z : 2 Lutw. 1604. 

Outlawry may be always pleaded in abatement^ but 
not in bar, unlefs the caufe of action be forfeited. G. 
Lit. i 2 S.b : DoS. PI, 395. 

In pcrfnal aSions, where the damages are uncertain, 
outlawry cannot be pleaded in bar\ but in aSions on the cef^^ 
where the debt to avoid the law wager, is turned in(i^ 
damages^ there outlarwry may be pleaded in bar, for k 
was veiled in the king, by the forfeiture* as a debt cer- 
tain, and due to the outlaw; and the turning it into 
damages* whereby it becomes uncertain, (liall not dived 
the king of what he was once lawfully poirefTed of. 

2 Lutw. 1 604 ; 3 Lev, 29 : 2 Pent, 23 a 3 Leon, igj, 205 ; 
Cro. Eli% .204: Owen 2 2 . 

Where excommunication is pleaded, it is not fufficient to 
(hew the writ dt excommunicato capiendo under the feal of 
the court ; for the writ is no evidence of the continuance 
of the excommunication* fince he may beabfblved by the 
bilhop* and that will not appear in the king's court, be- 
caufe fuch affbilment is not returned into the king's 
court from whence the fgnificavit is fent. 

Alienage may be pleaded either in bar or abatement ; 
In the latter cafe to an alien in league ; in the former to 
an alien enemy. 1 Infi, 129 h. See ante 1 . 2. c. 

If a plea in abatement be pleaded to the perjln of the 
plaintiff, there it mull conclude, if he ought to be eoinpelled 
to anfwer, 1 Mod, Ent* 34. 

In all pleas of abatement which relate to the peribn, 
there is no nectffity of laying a venue* for all fuch 
pleas are to be tried where the action is laid. 1 Bac* 
Ahr* 15. 

If it be ple«*ided to the writ, then the plea concludes 
with the prayer of judgment of the writ, and that the writ 
may be qftgjhcd. When it is to iheaSion of the writ, 
there he (hould (liew that the party ought not to have that 
writ* but by the matter of his. plea Ihould iniinuie to 
him how he (hould have a better. Latch, 178. Refpon- 
dere non debet is a proper beginning to a plea to the jurif- 
diSion of the court* but a plea of ne unques exautor, ought 
to begin with petit judte^ de b*Ud 5 Mod, 1^2, 133 * >4^ * 

I Saund, 283 ; 2 Sound, 97, 189, 190. 339; Lu/w. 44: 
S"how. 4. — In a replication to a plea in abatement where 
matter of fa^k is pleaded* the plaintilF mud pray his da- 
mages ; but wherem.itter of law is pleaded, the plaintilF 
mull only pray that his iorit may be maintained, 1 Ld* 
Raym, 339. 594: a Ld, Raym. 1022. — If one pleads mat- 
ler of abatement and concludes in bar, Et petit judii turn Ji 

aSiontm 
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afimm habere JtbeU though he Itgint in abatement^ and 
the matter be al|b in ahatmint^ ytt the conclufion Mng 
in bary makes it a bar ; and the rea(bn is» bccaufe you 
ai/mif the mit by concluding (pecially againft the 
i8 /y. 6. ay : 17 : 30 A.. 18; iz 6. 536: 

I 4. 2 Ld, 1 01 S. —If a man pleads matter, 

in and concludes in abatementi it fhali be taken for 

a plea in bar^ froni the nature and Feafon^ of the thing ; 
for the plain tiff can have no writ if he has not a caufo of 
a^Uoni and therefore the court will cake the plea to be 
in bar. 37 //. 6.24 : 36 H. 6. 24 : 2 Mod^ 6. 

The nature of a / 4 a in aba/men/ Is to intitle^the plain- 
tiff to a better wr/'t; Sec 4 7erm Rep. 227 ; and it hath 
been exprefsly refolvcd, that where the plea is in abate- 
ment, and it is of neceflity that the defendant muft dif- 
(clofe matter of bar, he (hall have his election to take it 
either by way of bar or abatement. % Roll. Rep. 64. Sal- 
bill V. Shilton. In fiiort, whatever deilioys the plaintiff’s 
action,, and difables him for ever from recovering, may 
be pleaded in bar. But the defendant is not nlwnys 
obliged to plead in bar, but may plead iiombatement , as 
in replevin for goods, the defendant may plead property 
ij^imfelf, or in a Granger, either in bar or in abatement ^ 
the plaintiff Cannot prove property in himfelf, he 
fmls of his a^ion for ever ; and it is of no avail to him 
who has the property if he h^s it not. l F'ent. 249. 

1 Le^i. 92 ; 1 Salk. 5. 94 : Carth. 243. 

Where matter of bar may be pleaded in abatement, vide 

2 Ld. Raym. 1 207, i2o8. 

If a defendant together with a plea in abatement plead 
alfo a plea in bar, or the general iffue, he thereby waves 
the plea in abatement ; and the plea in bar or general 
iffue only fhali be tried. 2 Hawk. P. C. 277, and the au- 
thorities there cited. 

III. If iffue be taken upon a plea to the writ, j 
jnenc againfl the defen4anc is peremptory ; but if there be 
2 demurrer, the judgment is then, Only that the plaintiff 
anfwer over. Teh. 12 *. Allen 66. 

Whatever matters are pleaded in abatement of an ap- 
peal or indidlmcnt of felony, and found againfl the defen- 
dant, yet he may afterwards plead over to the felony. 

2 Havjk. P. C. 277. But in criminal cafes, not capital, on 
demurrer in abatement adjudged againfl the party, the 
court will give final judgment, and not refpmideai oufler. 
Ibid. 471. 

In appeals of mayhem and all civil adions (except af 
fzts of more d^ancefior, novel dffeifin, nuifance and juris 
utrum) if a plea in abatement triable by the county be 
found againil the defendant, he fhali not be fuffered af- 
terwards to plead any new matter^ but final J^ndgment 
ihall be given againfl him. a Hawk. P. C. 277 ; and fee 
the aOthorities there cited. 

Upon a judgment in wafe for the damages recovered, 
the defendant demurs partly in abatementy and partly in 
bar, the court fhali give judgment in chief. Shena.z^^. 

In debt, if the defendant pleads in abatement to the 
writ, to which the plaintiff imparls, and at the day given, 
the defendant makes default, judgment is final upon the 
default, though the plea was only in abatement, loff. 4. 

7 : Mod. Cafes 5. The judgment for the defendant, on 
a plea in abatement, is quod brevcy or narratio cajfetur •, 
if iffue be joined on a plea in abatement, and ic be fibond 
for the plaintiff, it fhali be peremptory againft the de* 
fendant, and the judgment fhalJ be yuod reeuperet, be- 
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eaufe the defendant chufing to put the whole weight pf 
his eaufe upon this iffoe, when he might have had a 
ir. chief, is an admicuace that he had no other defend, 
Teh. 112: zSbaw.^zx Str. C$2. and jO this cafe thO 
jury who trv that iffue fhali afeft the damages. 

If there be two defendants and they plead two ftvtral 
pleas in abatement, and there be if&e to one and demurs 
rec to the other, if the iffue be found for the defendant 
the court will not proceed on the demurrer ; and fie viee 
%erfa, for either way the writ is abated, and the other 
plea becomes ufelefs. Hoby^zcoi iBae.Abr.ie. 

ABATOR, See Abate. 

ABATUOA. Any thing diminifhed.-^iUhw/j absk 
tuda, is money clipped or dimiaifhed in value. Cowelt 
Du Frefut. 

ABBACY, abbatJa.'] The government of a religious 
houfe, and the revenues thereof, fubjefl to an abbots as 
bifhoprick from bifhop. 

A MAT, or Abbot) abbas. Lit ^ahhi, Fr.— SiJCi 
by fome derived from the Sytiac abheiy pater.} A iplri- 
tual lord or governor, having the rule of a religions 
houfe. Of thefe abbots here in England fome were elec- 
tive, feme preftntarive ; and fome were mitred, and fomo 
we|Moc ; fuch as were mitred had epifcopal authority 
witnih their limits, being exempted from the jurifdidioa 
of the diocefan ; but ihe other fort of abbots were fubje^t 
to the diocefan in all f^iritual government. The mitred 
abbots were lords of parliament, celled abbots five- 
reign, and abbot t general, to diftinguifh them from the 
other And as therh w tec abbots, fo there were 

alfo lords priors, who had exempt jurirdidion, and weco 
likewife lords of parliament. Some reckon twenty-fix of 
thefe lords abbots and priors that fat in parliament. Sir 
Edw. Coke fays, there were twenty-feven parliamentarp 
abbots and two priors. 1 Infi. 97; In the parliament 
20^. 2, there were but twenty-five; hetanno^Ed. j, 
in the fiimmons to the parliament at M^tnton more are - , 
named. And in Monefiicon Anglicanum - there is nl(b 
mention of more, the names of which were as follow : 
abbots of St. Auftin Canterbury, Ramfiy, Peterbortugby 
Crqylandy Evefiam, St. Rennet de H Jnoo, Thotnbyi Col* 
cbefter, Leicefiery IVincbcomb, fVefiminfter, Cirencefier, St. 
Albans, ‘ St. Mary Tork, Shrnvfiuryi Selby, St. Peier^s 
Gloueefier, Malmfiwy, Waltham, ihomey, St, Edmunds, 
Beaulieu, Abingdon, Hide, Reatlmgy Glaftonhnry and Of 
iv^,— ^And priors of Spalding, Si. John* s of Jerufalem, and 
Lewes. -^To which were afterwards added the abbots of 
St. Aujlm*s Brifiol, and of Border^, and the pH|prv di 
Sempringham. See alfo SpelmatPo Gloffary. Theft aPb^t 
and priories were founded by our ancient kings and great 
men, from the yenr 602 to 1133. An abbot with the 
monka^Af the fame houfe were called the comment, .and 
made a corporation. Terms de Ley -—By ilac, 27 H 8. 
e. 28, all abb^s, monaftcries,* priories, \Sc. not above 
the value of 200/. per am. were given to the king, who 
fokl the lands at low rates to the gentry. Anno ao /f.8, 
the reil of the abbots, \Ae. made voluntary furtenden of 
their houfes to obtain favour of the king; and juao 
a bill was brought into the haute to confirm 
thofe furrenders ; which paffing, completed the diffolu- 
tion, except the hofpitalB and colleges,, which. were not 
diffolved,^ the -firfi till the 3 3d, and the lad till the 37th 
of //. 8 ; when commiflioners were appointed to enter 
and feize the laid lands, iAc. 

ABBA*^ 
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ABS4T1S« An aven^ 9r Aeward of the Aablei ; gn 
«ftlerr 

AmRQCKMEKT, aiimnmtutum.] The ibt^ibtlUng 
of a^marbet,^r fa^r. MS. < 4 nui, 

AMUTTAtS. See ^*W/, 

AT£^ €^Uicatc*^ U'o renounce (ijr refufe any 
thi^ Tovbj de 5. 

ABDICATION^ aidtfano,} Ig general, is where a 
vaagiAirate or peribo in ofiice. renpuncea and gji\cs up the 
fame, before the term of (brvice is expired. And this 
word is frequently confounded wiHi refiguation. but 
difTcrs fiom it, in chat abclha^on U done purely and fim^ 
pdy s whereas is in favour of (bme ocher per- 

son. Qhamb, Dtif. ’TUfatd to be a renunciation, quit* 
ting and relinquilhing, io as to have nothing further to do 
wi& a tbiog; or the ^n^; of fuoh afUons as aie incon- 
fiftent with the holding of it. On king "James Il’s leaving 
the kingdom, and amiiam^ die government, the Lords 
wot|I4 t\ave had the wa|d difsrtm made ufe of; but the 
Coopsnona thought it wa|||pot uQmprebenfive enough, for 
that king aaghc theiware liberty of returning. The 
oalled ita forefait!«uil^ {jQ^cUure) of the crown, from 
the verb/sr Thb was folly canvai&d in the 

ParJUmpffary DtbaStA, at that time, 

AUDITORIUM. An ab 4 itory or hiding {>Uce, to Bide 
and preferve goods, plate, or money ; and is ufed for a 
cheA in which reliques are kept, as mentioned in the in- 
ventory of the church oiTotki Mon,Ang,p. 173. 

ABRREMURrpER. ahtemwHruniJl flain or down- 
right murder; as diiUngalfiied from the iefs heinous 
criiaes of man-flaughter and ebanue- medley. It is de- 
rived from the Saxon ^rfer#, apparent, notorious, and 
nmih, murder; and was dtclafed a capital offence, with- 
om fine pr commutation . by the laws of CunuU, cap* 93 ; 
and of i. cap* rj. Spehn, 

To ABETf abeifflhf, Uom the Saxon a, {ad vd n/qy) 
and b$dm cu* bettren, to ftir up or incite.] In Q}ir law (ig- 
nifies to oneourage or fet on ; the fubftantive abetment ts 
ufed for an encouraging or inHigation. Stauitdf\ PK 
Cr. 105. An abator {abettafor) is an iniligotoror fetter 
on ; one that promotes or procures a crime. OiJ Nat, 
JSr. 21, See Title A.ceffmy* 

ABEYANCE, or abbayaace^ from the Fr, to^ 
esepeft.] Is what ii in expefUtion, remembrance^ and in* 
teiwmeat of law. By a principle of Iw. in every land 
there is. a fee-fimple in fbmebody. or it is in ab^a c/f 
that is. though for the prefeUit U be in no mao. yet it is 
in exp^ncy. helping to him chat U next to fojoy the 
land. I /«y?. 34a. The word a/nyemee hath been cona- 
pared to what the ciyjliains call bmmdUatm jaasitm ; for 
as the dvtUans fay lands and fiooda^rinw. fb the common 
lawyers fay that things an l£t e^te an in edb^mfftre ; as 
the hsgidans term it in poffi, or io under^dio^ and as 
wo fay tn mubibus, that is. in eo«iA 4 eration of]Uw« Sbe 
PlomuL Rfp. 547. ^ 

IT a man be a patron of a church* and^prefimu me 
thereto, the fee of the lands and tenements pertainiog to 
the ro&ory is in the parfeoki, if the paribn die. and 
the church become void, thra the fee is lOiab^ance, un^ 
tii there be a new parfpn ptiefented. adAlji^l^^ and in- 
duQed ; for the patron hath not the the right 

tt> prefeflt. the feelbeing in xbf is pre^ 

fcntod» Jirmijo L#y 6. ^ ^ ^ ^ 

If a man makes a leafe for life, the ''rmnaitid^ to the 
right heirs of J. S* the fee-^ple is in abeyance unfit J. S* < 


dies. 1 tnfi, 34a. If landtrbe lea(edr fa 4 * fst It&. ihe 

remainder to another per(b^ tor years, the remainder fcr 
years is in abeyaace^ until the death of the lefibe for life t 
and then it fhall veft in him lA remainder as a purebafer. 
and as a chattel fhaQ go to his executors. 3 Anw* 
Where tenant for term of another's Iffe Seth., the free* 
hold of the lands is io ah^oyc^ till ibe ehtry of the occu- 
pant, I Inft* 342 h. 

Fee-fimpte in abejanre cannot be Charged until it comes 
in ejjt (o to \sc certainly charged or aliened ; though by 
polTibility itinay fall every hour, t 378. 

The nec^Hity there Was in the old law. that there 
Oioqlci always be fdme perfon to do the feudal duties, to 
fill the po/reF,on and co anfwer the CQions which might 
be brought for the fief, introduced the maxim that the 
freehold could never be ih abeyance. (See 2 PPilf. i6s*l 
But it was admitted there w^ere fome cafes in which the 
inhentanct wh^n fcparated from the freehold might be fo. 
But this abeyance or fufpenfion of the inheritance could 
not but be confidcred with a very jealous e^e, and it was 
agreed thalit feoulJ be dikouncenanced and difeouraged 
as much as fjofilbTe. and allowed upon none but the mod 
urgent occafions —The chief realons of ihib maybe found 
in Blackfiotij^ argument in the cafe cf Penyn and BUk; 
and Mr. obfervations on the rule in 6'iflP^s 

cafe. To thefe reafons the modern law has added her 
marked and unirmiticd odium of ever^ rdlraint upon 
alicnuciun ; it bc 4 ng clear th-t no reAraint could be more 
efFe^ual than rhe admifilon of a iufpenfiun of the inhcii- 
lance. The fan c principles have in fome dciri e given 
rifp CO the well known rule of law, that a preceding citate 
of freehold is indifpenfably necefifary for che /uppcf / of a 
contlqgent remainder ; and they iailuence in ionie degree 
the doarines re/pe^ling the deili aflion of contjngcnt re- 
mainders. Sep and 342^. and the notes 

there. 

As to the abtyance of titUs of honour ^ and their being 
revived by che rbyal nomination, fee 1 Injl. 165 <7; where 
Lord Coke fays, that if an earl of CbtJItr die. leaving 
more daughters than one, the eldeft (hall not of right be 
a counttsA. but tlie king, may for the uncertainty, confer 
the dignity on which da^hter he pleafes. And this doc- 
trine, fays Mr. Hargrave m his note, is undoubtedly law, 
chough our books fumifli little matter on the fubjed ; and 
there are many infiances of an exertion of this preroga- 
uve. One of she mo(l remarkable took place in the per- 
fon of che late Mr. Notborn Berk!^ who in 1764 was cal- 
led to the Houfe of Peers in right of che old barony of 
JSoteioHfty after an ahyameof ffveral oentories, and was al- 
lowed to^Be ai;cm'<iiio£ m che antiquity of that barony. See 
1764. Anothqir infiance was in the 
CaTe olr^t Francis Dafieweo^, late Lord 5/>r//r/r ; foi 
in 1763 bef was cdlcd co the anlient barony of chat name 
in right Of bit diceafed mother, who was eldefi filler and 
one of thooO'Is^^lofan eari.pf Weftmwland, on whofe 
d<^th*diat barofiy W bccomo iti abeyance, and being fo 
fummoned be took his feat as premier bayon in place of 
Lord Abergavemy, who before poiTeHed chat diAin^on. 

ABCET 0 RIA# abgetorium. The alphabet* Mat, 
Wtfm , — The trip ftUI call the alphabet abghitun, 

ABIGB VUS. £ir abigenM* The fhoie its AbaBkr, which 
fee. and Brail. TraB, L f < 3. cw/. 6. 1^5. a* 

ABILITY to inheiit* See ttde JUetu 
ABISHEiUNe or ABISHERSING* U underftoed 
lo be quit of amerotments. It origintlly fignified a for* 

fdtufe 



4 


ABJ 

6 f {• mm pr0p$rfy-m/J^i^ft 

or SfAm. ft 

fmc^ oeeo^ Ar|£«r(^ mtiom ; becaiiile«#tel&^^ 
evernyiis ojiofi %ii % mo^orckurtfr, tJI|»fiAf!l^ 

Ito wHo^«i)ai4ei fer£mje# md omerc^oifte 

oil othch^ Miooifi^ei lifee foJn tl»o cootrw fif 

any wtihii|t twir fee* Ahr x Tma ^ 

AllJURAtlONi A Ibri^earingor reiM^W 

ting by path ; in ti^o^'Iaw itiignihtfd'a fwom btoi(hi> 
or an ^oathHa|| 9 ^ *10 Jocftka tba ratlin &r 
Pi:a /. ^ 

Pdttnerly the and 

othefitigM doHm <iit imUodair it ibb g10«> 

tnenay St ^lie ixsMidk Ack 0 fled lo 

the churclr,) If' A Utehimd t(t»»Qnttad mafur ^bartv 
and he ct^fiy tiv 4 . chtrahor th\l^^mdS^\mmc Jlk 
appreh^nfioilpffa thighi iiot*berlikon fiomctlvAcetaba 
tned for crimef con&flioii ikerk^ fadpre 

the jujlice, Jbefim thetorqivar^ ha ^n^as’iido^tted tso 
his oath, to atfi^rr or foifake ^ tealffl %\ >wbicfa; privilege 
he was to have forty days, diiriiig «vhich time any perfoM 
might give hitn meat and drink fm* Jiis fuftepance^ »but 
not alter, on pai i of being guilty of felony t See Ifirn^s 
Mifrofy ttk I. But at )aS, thia puniihmrjift being bat^ 
perpetual conhnement of the od'enden to^lbnie Am^upry* 
\vhe{ein (upon ahiumtion of kU li^ity and free habita- 
tion) he would chnie to fpend his life,v(aaiappears by the 
(lac auno 2 2 /y. 0. r 14,) this privilege was aboBIhed 
b> Hat. i\ Jai I. cap , 28) and this kind of abiaraiion 
ccafed, z hfi 6^9 

At to the eded ot abjupatioir^ on ehe maerkge tie» lee 

tit Saffft ?!tf !tme, ^ 

In Its modern and now more ufeal dgnificatioii, it 42 c- 
tends to the {ieifon as velj^as iCi foe it tntm to nd- 

jure the Pretender by oath, h o bind teoemi 

any regal author* y in the perloit called the Pretender^ 
nor ever to pay biin any obedience, ^c. See 4m thkiub- 
je€l, tit. Nmctihformifls; Oa/^j^ Rteufani$y ! 

ABO 1 1 nON, A dedSroying or edheing^ ec pttttipg^ 
out of memory : it alio ftgnlfics tht leave given %y the 
kingi or judges, to a criminal accu fer to dehft ftofh far-* 
ther profecunon Star. 25 8. Cn 21 j 

TO ABRIDGE, tibhrevta)^^ feoia the Ptn aitregf/^ J 
To make iliorcer in worda fo-^aMo retain the fe^ it$S 
fubdinpc And in (he common law ttfigiuBes pUmtcn- 
1 Illy the making a declaration or count Aortor^ byiewifr- 
ing feme of thefobildnce fron^ it: a ipanjs faid 
his plaint in afli'^e, and a woman, her demand in aiiiofi 
of doucr, where any faitd is^put into tfao. {daSnior de- 
nnnd which is nbt»iiv the tenard'Of the defettdattc;, foil 
if the defendant plestds non-^tanure, joint-ienancy, 
in abatement of the wrk, as tii pm't of the lands, the 
plain tid^ may letivd out Aofedaiids, and prny that the te^ 
nant inay^anfwer to the red. SeeiSrodu tit. Abrtdgm$mt\ 
21 'AT. 8. <*, j. 

ABRIDCEMBNT. a large Mvork conti»iEfced ifttp a 
Harrow compafs. Bee dt. Lbiraiy Proftrfy* 

ABR.OGA 1 ] To 4 ifonntil or lake away 

any thiiig: a lav/, isifio lay afide Or repeal it. 

brat. 5 6. €. j, 

A parliamentifo caUed, 
was HtHm, B. Aiiji meouootd in 

Itktkrs patent, dated ad 8, 4 Jvjii 354. ^ - 
^A« 80 SVS;. 
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ACC 

' jOSOl.m’lONS, ^ 4^. Sae tide 

a tmtpjl ii/m by the jSMtwr io 
lbe«Ub,f 61^9, oravi)i(|.f--A< jfi 

l|i»ferm af^ tutbunw^tb? A«^M:onl«d by Smm. 

' AMQgirHOC 

^ ABUl^ALS, from tfa« freacb «ir^4r or to 

limit or bound.] Tbe bi|ttiag« and bou^dipgs qf laadi, 
S^ft, Weft. iNorth or South, with lys&eAjto the placet. 
by wbuth diqr m« limite<} and boonded. ' telU 

H« that liiiHtt were db^nguiOied-l^ billoclix raiftd in the 
fanda called Stfaihytfy wpence.Urebmre the word 
The ftdet. Oiv the bMedfb of ieadhnw preperiy 
lyinj, or uad tbe..,iq^in itofixh aiSuttmes^ 

. tfr^Jjj^UBvtns* Thcbojuidarie* jq 4 of 

j corporation und chmch tanai.'.,aad ofjparifiwi. arc prq* 
I ferved by. efteiKtmdprOflilSom i Sqiuydapwr en df leve* 
Mifortt; ftt«b«*'t«tt>t[fttpn'Ufltfdgte«ditdmand ftonei 
jo Goaunoo 4eld|U kRokt.. rifn^ Vff. uf 

manpri udvlqidlhm^i , ' 

ACCAPfrASS. My /tltia-ie terdikflf 

ACCSDA8 Ap CVftdAW. Twnt fo.the jfe#* 
where a man hath mwived Wft; n.« heatWM 

enurt. or covA baron.* Jt iftbea ot^ t^ape Chancnyjblt; 
it returnaUe into A jft., pr lA l^e 

of the arrit A fayifudief^ btfti dhe^hind qf- 

ceived faUh jut^eiw in In 

it at fiud.tobe a>Ayit that lift at welFn^r 
jttftice delayed,' as -for falib,^judgmear{ and iUiaivj|i4r.a 
fpecies rtf’ the writ tv«m«4we>.{he4heriffbringt0 mikre. 
cord of the fuu io the iyferjor 9Piir^ iind certify ii into 
the lun^’t court. Jf, Ifftr 

‘‘^aCCBDAS ad .Vtp^0(»6?;4t^Wlieae 

hath a writ called fsaf’^eUyered JUMw^.biH; ^h 
it, tiiis writ is direaed to the coifaner. coUMUMdiog OUR 
to.deUveta writ-tp the,flierift’. Sife^ , 

AC£ItPTAW^t^ ^fWatUiflMiie} 

r<;p<*nf of-any.' thing in pood .PWa llod.ftt » «f?» * tacit 
agreement-toojwtce^g ajft. Which* l»i|j|t|ui|EC boon do* 
feated nhd avoidc4rl*ti* if oohfiiir £iwh afse/tedcs had. 


/y tht t*l^ fA hfcr<9<Www JUirtp See tides 
Tieiii. ' ' • . I 
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Ifw/arrbc« 4 tC 40 ^t^'e^^ lyiV 
the apxi^ ,, ” | 

« Where tbe -MHlitijcnt ppt ^botALM to |iay money^ aJ« 
ceptftnee of aniHber^lbing Is >4 the cpnjiitoii 

U not foouttoticy^ btiMiQolki|pr|ii t}ung, it U otberwifo. 
Dytr^lbi 19^4^1 79n Tbeiov|r^e<!^f uncertaia things, 
ascuitoms^^«h be pleaded in iarif’ 

fa^n^ofaceriaiiVsAiKdai^Qii bped* Crv. Car* 193. If 
awomanthath Jklevtaao edotCjOf ipherieaoce, as dower, 
Cj^s ^ Bsali fliot beab4r(;ed by any colrlateral fatisfa£lion 
or recompeiioe ; and qq cpllateyal ac^eft^wc can bar any 
right ot inJierteaitee w free l|i^,^iVkhout/qi9p rele^fe, e, 
4 Rgp, u tWkeit a man is Antided toa thing in grofsu. 
he h mioCrbpind 10 ^ifcepi u by parcels ; and it a 
diftnld for aeiit, he is not obbffed to ocopm past of it ; 
ooriafdtetd^iBise, partof m goqds. j SM* z. 

. Q - pebt 
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Debt upon bond conditioned for the obligor to make 
an aiTurance of Aich lands to fuch ufes as in the condition 
mentioned; the defendant pleaded* that he had made a 
feoffment of the fame lands to ocher ales chan in the con- 
dition exprefled, which the (ybligec had accepted ; upon 
demurrer it was adjudged an iU pica ; for the obligor 
ought not to vary from the ufes fei forth in the* condi- 
tion. 1 Brcnvnl, 6o. 

Acceptance of a //;/} Aim may be in fatisfafiion of a 
greater Aim, if it be before the day on which the money 
becomes due. - 3 BuljL 30 z. See title Payment. 

ACCESSARY or Accessory. JcaJ/orius^ Parti ceps 
frimhis.] One guilty of a felonious offence, not princi- 
pally, but by participation ; as by command, .advice, or 
concealment, tVc. 

Ak'ttoys and Aec^mpUces alfo come in fome meaAire 
under the name, tliotigb the former not ilndilly under the 
legal definition, of Acceflbries. An Abetur is one who, 
Airs up, incites, inAigatea or encourages, or who com> 
Stands, counfels or procures, another to commit felony ; 
and in many, indeedin almoA all cafes, is now confidered 
as much a princi the aflual felon, in fome cafes 

more, as in the cafe if murder. See Lemh's Haxvh. P. C. 
L 2. 29. 5 7, 8 ; 33.598— 103. An Accemplice is one 

of many equally concerned in a felony, and is generally 
applied tothofe who are admitted to give evidence againll 
their fellow criminals, for the furtherance of juAice which 
might otherwlfc be eluded ; and this is done on the 
ancient principle of law relative to Atproxers. Sec Leach's 
Hawk. P. C. 1. 2. c, 37 - 5 3**7 » & notes; 4 Coa:m. 329. 

The following extradls from Blackjicne's Commentaries, 
(4 O/rr/v. 34—40 Ss 323) with fome flight additions in- 
fcrted, feem to be mo A proper to give the reader a me- 
thodized general idea of the fubjeft. — Confult alfo Halt's 
Hijl. P, C. and Hawi. P. C. for fuller information. 

I. Of Principals,- A man may be principal in an 
offence in two degrees. A principal in the firil degree, 
is he that is the aflor, or abfoluie perpetrator of the 
crime; and in the fccond degree, he who is prefenr, 
aiding and abetting the fa^ to be done, 1 Halt's P. C. 
615 — Which prefence need not always be an a(ilual 
immediate Aanding by, within fight or hearing of 
the fad; but there may be alfo a conllruflive pre- 
fcncc, as when one commits a robbery or murder, and 
another keeps watch or guard at fome convenient dif- 
tance, Fofler 1^0. And this rule hath alfo other ex- 
ceptions: for, in cafe of murder by poifoning, a man 
may be 4 principal felon, by preparing and laying the 
poifon, or per/uading another to drink it, {^Keb. 52,) who 
IS ignorant of its pt ifonous quality, {Fofttr 349,) or giv- 
ing it to him for that purpofe; and yet not adminiflcr it 
himfelf, nor be prefen t when the very deed of poifoning 
is committed. 3 Jnjf. 138 . And the fame reafon will 
hold, with regard to other murders committed in the ab- 
fence of the murderer, by means which he hud prepared 
before- hand, and which probably could not fail of theii; 
mifchievQus effed. As by laying a trap, or pitfall, for 
another, whereby he is killed ; letting out a wild beaA, 
with an intent to mifehief ; or exciting a madman to 
commit murdci*, fo that death tbeieupoA.enfues : in every 
of thefc cafes the party offending is guilty of murder as 
a principal in the firA degree. ^MrhejCannot be called 
an acccAary, that ileceAailly a principal ; 

and the poifon, the pitfall, the ' o«..(he madman 


cannot be held principals, being only the inAruments of 
death. As therefore he muA be certainly guilty cither 
IS principal or acceflarv. and cannot be fo as^cceAary, 
it follow? that he mu A be guilty as principal : ‘knd if 
I rincipil, then in the firA degree, for there is no other 
(rimmai, much lefs a fupeiior in the guilt, whom he 
could aid, abet, or alii A. 1 Hole's P, C, \ ^ Hawk. 
P. C. 441, 2. 

II. Of Acrtjforits. — An AcceAbj^ is he who is npt the 
chief ador in the oA'encc, nor prefent^at its performance^ 
but in fome way concerned therein, either before or af- 
ter the fad committed. In confidering the nature of 
which degree of guilt, we will, examine lA. What of- 
fences admit of accefibries, and what not: 2. Who may 
be an accefibry before the Atd : 3. Who may be an ac- 
ce/Tory after it: 4. How aepefibries, confidered merely as 
fuch, and diAinfl from principals are to be treated: 
5. Of acceflbries or accomplices accufing principals. 

I. In high treafon there are no accefibries, but all are 
principals ; the fame a^s, that make a man accefibry in 
felony, making him a principal in high treafon, upoai 
account of the heinoufnefs of the crime. ^ lajl, 13d: 

1 Hale's Pn C. 613. Befidcs, it is to be coofulered, that 
the bare intent to.commit treafon is many times adlual 
treafon; as imagining the death of the king, or con(piri.*g 
to take away his crown. And, as no one can adviie and 
abet fuch a crime without an intention to have it done, 
there can be no accefibries before the fafl, fince the very 
advice and abetment amount to principal tresafon. But 
this will not hold in the inferior fpccies of high treafon, 
which do not amount to the legal idea of compafiing the 
death of the king, queen, or prince. For in thefc, no ad- 
vice to commit theiii, unlefs the thing b#^'^a 61 ually per- 
formed, will make a man a principal traitor, fofitr 342. 
In petit treafon, murder and felonies with or without be- 
nefit of clergy, there may be accefibries : except only in 
'thofe offences, which by judgment of law are fudden and 
unpremeditated, as manflaughter and the like, whicli 
therefore cannot have any acccffoiics before the 
I Hale's P, C. 615. So too in petit larceny, and in all 
crimes under the degree of fdony, there are no accefTcrics 
either before or after the fad : but all perfons concerntd 
therein, if guilty at all, arc principals. 1 Hale's C. 613. 
the fame rule holding with regard to the higheA and 
lowcit oAcnces; though upon different reafons. In crea- 
fon all arc principals, tdium ileiiSii\ in trcfpafs all 
are piincipab, bccaufe the law, quee de minimis non curat, 
does not Jefeend to diAinguifh the different (hades of 
guilt in petty mifdemeanors. It is a maxim th^t accf 
firius ftquitvr naturam fm frincipoiisx 3 hift. 139; and 
therefoic an accefibry cannot be guilty of a higher crime 
than his principal, being only punifhed as a partaker of 
his guilt. So that if a Servant inAig.atfs a Aranger to kill 
his mailer, this being murder in tlie flrangcr as princi- 
pal, of courfe the fervant is accefibry only to the crime 
pf murder, though had he been prefent and afliAinghc 
would have been guilty, as prihcipal, of petty treafon,. 
and the ftrangerof murder. 2 Hawk. P. C. 441, 2. 

Though generally an ad of parliament, creating a fe- 
lony, renders (conicquentially) accefiaries before and af- 
ter, within the fame penalty, yet the fpecial penning of the 
ad of parliament in fuch caies fomecimes varies the cafe. 
Thus the ftatute of ^ Hen. 7. c. 2, againA taking away 
maidens, makes the offence and the procuring and 

abetting^ 
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ibetting, yea and wittingly receiving .alfo, to be til 
equally principal felonies, and excluded of clergy, i Hak't 
I', a 614. 

In what cafes acceflfaries are excluded from clergy, fee 
tit. Ftlonies luihout Clergy. 

t. Sir Mattl^nv Hate (5 Hak*s P, C. 615, 616) defines 
j1/t accejory hefire the to be one, who being abfent at 
the time the crime was committed, j^oth yet procure, 
counfei, or command another to commit a crime. Herein 
abfence is ncccilary to msrke him an acce^ory : for if 
fuch procurer, or the like, be prefenthe is guilty of the 
crime as principal. If A. then advifes B, to kill another, 
and B, docs, in the abfence of now B* is principal, 
and A. is accfdbry in the murder. And thit holds 
though the party killed be not in rtrum naSurd at 
the time of the advice given. As if A* the reputed fa- 
ther, advifes B* the mother of abaftard child, unborn, to 
Hrangle it when born, and (he does fo, A. is acceiTory to 
the murder. Dyei^ 186. And it is al(b fettlcdi {F^er 
12^,) that whoever procureth a felony to be committed, 
though it be by the intervention of a third perfon, is an 
accefibry before the fa£l. It is likewife a rule, that he 
who in any wife commands or counfels another to commit 
an unlawful afl is acceiTory to ail that enfucs upon that 
unlawful a^, but is not accefibry to any diftinfl from 
the other ; as if .^. commands B, to beat C. and B, beata 
him (o that he dies, B, is guilty of murder as princip.*)!, 
and A^ as acceiTory ; but if A. commands 7 ?. to burn C.’s 
houfe, and He in fo doing commits a robbery, now A, 
though acceiTary to the burning, is not accelTary to the 
robbery, for that is a thing of a diking and unconfe- 
quent].al natui^. 1 HnJe*s fT. 617. But if the felony 
committed be the fame in fubilauce with that which is 
commanded, and only varying in fome circa mftantial 
matters ; as upon a command to ppifon A» he is dab- 
bed or (hot, and dies, the commander is kill accclTory to 
the murder, for the fubkance of the thing commanded 
was the death of A. and the manner of its execution is a 
mere collateral circuinkancc. , 2 liatvk. P. C, 443. By 
flat. 3 (sf 4 A/, r.9, benefit of clergy is taken away 

from acceiTories before the fa£l to hurgUty^ by command- 
ing, ccKinfelling, &c. 

3. An ticcfjfory after jhe fa^ m.iy be, where a perfoo, 
knowing a felony to have been committed, receives, re- 
lieves, comforts, or afiiks the felon. 1 Haleys P, C, 618. 
Therefore to make an acce(Tory ex pefi fa^o, it is in the 
firk place requiiite that he knows of the felony committed. 

2 Harxk. P. L*. 446. In the next place, be muk receive, 
relieve, comfort, or aAik him. And, generally, any .nfTik- 
ance whatever given to a felon, to hinder his being ap- 
prehended, tried, or fuffering punilhment, makes the af- 
fiker an accefTory. As furnifhing him with a horfe to 
efcape his piirfuers, money or vid>uals to fupport him, a 
houfe or^othcr (belter to conceal him, or open force or 
violence to refeue or protefl him. 2 Hawk. P. C. 444, 3. 
So likewife'^o convey inilruments to a felon to enable him 
to break gaol, or to bribe the gaoler to let him efcape, 
makes a man an accelTory to the felony. And by Hat. 

1 1 Gf 12 ^'’.3. f. 7. the receiving a pirate or any vclTel 
or goods piratically taken renders the receivers acceObry 
to the piracy. But to relieve a felon in gaol with deaths 
or other necefiTaries, is no okbnci : for, the crime iinpu- > 
table to this fpecies of accedbry is^ the hindrance of pub- 
lic jukice, by akiking the felon toefcape the vengeance 


of tho law« 1 HeJe^s P..C 624. To buy or 
ftblen goods, knowing tb^m toibekolen, falls under nonp 
of tbefe deferiptioDs; it was therefore tt common Is 
mere nufdemeaiior, and made not the receiver accelTpry 
to the theft, becaufe he received the goods duly, and not 
the felon. 1 liaU'e P, C. 6ao. Toreniedy this theftat. 3 fiP. 
W Af. c. 9 ; I Aftnet c. 9, were palTed againft fuch reeciv- 
ert; and now b]^ the flat. 5 Anne^ c. 3 and 4 Gee, i« r, 1 1, 
all fuch receivers arc made acceiTories (where the princi- 
pal felony admits of accedbrics) FeAer 75 ; and may 
tranfjported for fourteen years ; apd in the f afe of receiv-. 
ing linen goods ftolen from the bfeachlng-groundSf are 
by kat. 18 Gee. 2, c.27, declared felons without benefit of 
clergy. 

The felony muk be C9mplete< at the time of the 
^kance given ; elfe it makes not the aifidantan acceiTary. 
As if one wounds another morally, and after the wound 
given, but before death enfucs, aperibn i^ffiks or receives 
the delinquent, this does not make him accedbry to ^ 
homicide; for till death enfucs, there is no felony com* 
micted. 2 Menok, P, C. 447. But fo drift is the law 
where a felony is actually complete, in order to do ef- 
feflual jokice, that .the neared relations are not rufiered 
to aid or receive one another. If the parent adXts the child 
or tlie child his parent, if the brother receives the bro- 
ther, the maker his fervant, or the fervant his mailer, or 
even if the hulband relieves his.wife, who may have any 
of them committed a felony, the receivers become ac- 
cedbries, ex poft failo. 3 Injf. 108 : 2 Hmvk. P. C. 310, 
But a feme covert cannot become an acceiTory by the re- 
ccit and concealment of her huiband; for (he is prcAimed 
to a^l under his coercion, and therefore (he is not bound, 
neither ought die to difeover her lord. 1 Hale*s P.C.tii. 

4. The general rule of the ancient law is, that accef- 
Tories (hall fuffer the fame punldiment as their principalii ; 
if one be liable to death, the other is aifo liable. 3 Inft^ 
188. Why, then, it may be aiked, are fuch elaborate 
dikinflions made between acceiTories and principals, if 
both are to fud'er the fame punidiment ? For theie rea- 
Tons; ik, To dikinguiih the nature and denomination 
of crimes, that the accufed may know how to defend him- 
fclf when indifled : the commidion of an aflual robbery 
being quite a diderent accufation from that of harbour- 
ing the robber, adly, Becaufe, though by the antJeot 
common law the rule is as before laid down, that both 
(hall be punldied alike, yet now by the katutes relating 
to the benefit of clergy, a dikinftion is made between 
them ; accedbrics after the fafl being kill allowed the be- 
nefit of clergy in all cafes (except horfe- keating, dai. 3 1 
Eh%. L\ 12; and kealingof linen from bleach ing-groAdi^ 
kat. 18 Geo^ 2. c. 27) which is denied to the princi/lals, 
and acceiTories hfore the fiUl, in many cafes ; as among 
others in petit treafon, murder, robbery, and wilful 
burning. 1 Malt*s 7 ^. C. 61 5. And perhaps if a diki ra- 
tion were conkantly to be made between the punifhmenc 
of principals and accedbries, even before the fa£l, the 
latter to be treated with a little lefs feyerity than the for- 
mer, it might prevent the perpetration of many crimes, 
by increadng the, di/Hcufty of finding a perfon to execute ^ 
the deed itfelf ; as his danger would be greater than that 
of his accomplices, by rcaion of the did&ence of liis pu- 
nilhment. Beccar. c. 37. sdly, Becaufe no man formerly 
could be tried as accedbry till after the principal was con- 
victed, kfaBt he muk have been tried at the fame 
C 2 time 
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time with hioif though that law i$ now much altered 
4thly» Becaufe^ though a man be indited a$ accelTory 
and acquitted > he may afterwards be indited as princi- 
pal;, for an acquittal of receiving or counfelling a felon 
is no acquittal of the felony itfelf : but it is a matter of 
fome doHbtf whether if a man be acquitted as principal, 
he can be afterwards ind idled as accelTory Af/ora the fadl ; 
fmcc thofe offences are frequently very nearly allied, and 
therefore an acquittal of the guilt of one may be au ac- 
quittal of the ocher alfo. i IhtVs C. 62^, 626: 
a Hanvk, P. C. 529, 5 30: Fojfer 361. But it is clearly 
held, that one acquitted as principal may be indidled as 
acceflbry affer the fadl ; fince that is always an ofFence 
of a different fpecics of guilt, principally tending to 
evade the public jalUce,.and is fubfequent in its com- 
mencement to the other. Upon chefe reafons the dif- 
tindtion of principarand acceffory will appear to be highly 
necefTary, thoogh the pnniihmenc is ftill much the fame 
wdth regard to principals and fuch acceflbries as offend 
before the faft is odsnPiitted. 

By the old coinmdMi the acceffory could not be 
arraigned till the prkjprfpa) was attainted, unlcfs he chofe 
it, for he might warn the benefit of the law ; and there- 
fore principal and acceftbry might and may Hill be ar- 
raigned and plead, and alfo be tried together. But 
otherwife if the principal had never been indi£led at all, 
had flood mute, had challenged above thirty -five jurors 
peremptorily, had claimed the benefit of clergy, had ob- 
tained a pardon, or had died before attainder, the accef- 
fory in any of thefe cafes could not be arraigned : for 
non ionfiitit whether any felony was committed or no, till 
the principal was attainted ; and it might fo happen that 
the acceffory fhould be convifled one day, and the prin- 
cipal acquitted the next, which would be abford. How- 
ever, this abfurdity could only happen, where it was pof- 
£ble that a trial of the principal might be had Juhfiqnait 
to that of the acceflbry ; and therefore the law ftill con- 
tinues that the acceffory fhall not be tried fo long as the 
principal remains liable to be tried heKenfter.^ But by 
ftat. 1 Jrniey t, 9, if the principal be once convifted, and 
before attainder, (that is, before he receives judgment of 
death or outlawry) he is delivered by pardon, the benehc 
of clergy, or otherwife ; or if the principal (lands mute, 
or challenges peremptorily above the legal number of 
jurors, fo as never to be conviflcd at all ; in any of thefe 
cafes in which no fubfequent trial can be had of the prin- 
cipal, the acceffory may be proceeded againft, as if the 
principal felon had been attainted ; for there is no dan- 
ger of future concradidlion. And upon the trial of the 
acceffory, as well after as before the conviction of the 
principal, it Teems to be the better opinion, and founded 
on the true fpirit of juilice, that the .acceffory is at liberty 
(if he calf) to controvert the goilt of his fdppofed prin- 
cipal, and to prove him innocent of the charge, as well 
in point of fail, as in point of law. Pofier 365, Set. By 
the flat, itaf I E. 6 , c, 24, the acceffory is indidable in 
that county where he was accc^ffory, and Ihall be tried 
there, as if the felony had been committed in the fame 
coun^; and the jullices before whom the acceffoty is, 
(hall write to the judices, &c. before whom the prinef- 
cipal is attainted, for the record 6f the attainder. 1 Hak*f 
Hif.P.C.Gzy ^ .. . 

Where the principal is nqt dricharged 

by being burnt in the hand only, after the 


fa£l ought to be difoharged without burning in tbehandr 
OB being pot to his book. Cro. Car. 366, p/.^. 

Where there are two principals, the attainder %f on# 
of them gives fufficient foundation to arraign the aeceffoiij. 
Jenk, Cent. 76. 

5. The old dodrine of nffrwemints^ when one crimi* 
nal appealed or accofed his accomplices in order to ob* 
tain his pardon is now grown into difufe ; but is filUy 
provided for in the cafe of comings tohhery^ 
bouft-breah'tngj horfe-flealing and lurany^ (from 11iops» 
warehoufes, ftables and coach-houfes) by flat. 4 Cs/ 5 
IT. M. c. 8: 6Ci!f 7 c. 17; loCjTli VP', ^c.z^x 

§ jinno, c. 3 1 : whieft enad, that if any fuch offender 
being out of prifon, foall difeover rws who have commit- 
ted the like offences, he (hall on their eon vidion, in cafes 
of burglary or honfe-breaktnr^ receive the reward of 40/. 
given to perfons apprehending fuch fdons ; and in ge- 
neral be entitled to a pardon of all capital offences, ex- 
cepting only murder and treafon, and of them alfo in cafes 
of coming; but under flat. 15 Geo. 2. c. a8. the pardon 
extends only to offences by coinage. And in cafes of 
flealing iron, lead or other metals, the accomplice con- 
vicing receivers (hall (under ftat. 29 2. <•*. 30) be 

pardoned all fuch offences. It is ufual alfo for juftice? of 
peace to admit accomplices to other felonies, to be wk- 
neffes againll their fellows ; on an implied confidemco that, 
in cafe of a complete dlfcovery without prevarication or 
fraud, they (hall receive a pardon ; but to which they 
are not entitled of right. Leach's Hawk, l.z.e. 3.7. 
f 7, and notes \ 3 Comm. 530. 

ACCOLA. An hufbandman who came from fbmo 
other parts or country to till the lands, to quod adveniitts 
terram colat. And is thus difling uiihed from hcola^ vin. 
Accola non propriam, propriam coUt Incola terram. Du 
Frcfne, 

ACCOLADE, from tl^e Ff.,accoh'r^ eoUum 
A ceremony ufed in knighthood by the king’s putting hit 
hand about the knight’s neck. 

ACCOMPLICE. SteJeceJary. 

ACCOMPT. See Account. 

ACCORD. Pr.J Is an agreement between two or 
more perfons, where any one is injury by a ircfpaTs, or 
offence done, or on a contrail, to fatisfy him with fome 
recom pence ; which accord, if executed and performed, 
fhall be a good bar in law, if the other party after the 
ord performed, bring an a£lion for the fame trefpafs, &c. 
Terms de L^. 

I. In what cafes I Accord may be pleaded. 

II. In what manner J ^ ^ 

I. When a duty is created by deed in certainty, as by 
bill, bond, or covenant to pay a fum of money, this duty 
acerBing by writing, ought be diTcharged by matter of 
as high a nature; but when do certain dutyarifes by 
deed, but the a^ion is for a tort or default, for 
which damages are to be recovered, there nn eucord with 
fatisfaflion is a good plea. < 6 Rop. 43. In accord, one 
promife may be pleaded in difebarge of another, before 
breach; bat after breach, it cannot be difeharged with- 
out a releafo in writing. 2 Mod. 44. Aetofd with fatif- 
fa^ion upon a covenant broken, is a good pica in fatif- 
faflion and difoharge of the damages. Lutw.^gg. And 
accord made before the covenant ken, hath been ad- 
jud^d a g^od bar to an adlion of covenant, as it may be 
in fatisfadion of damage to come. 1 Danv. Abr. 546. 



ACOOTJNT. 


ntfifUuf 4i$d b to deUvi^r gpodf, c. (hfr^ 
money may bo paid by ac<pr4i io fad»fk£pn \ bp( if ODO 
U bound in an <^hligation'co deliver goods^ or to do any 
collateral thing, the obligee cannot by orrer</give money 
in Tacisfadion thereof: though when one i$ hound to pay 
money, he may giv^igoods or any other valuable thing in 
iadbfa^on. p /{e/. 78: \ Infi. %i%. Where dam^e$ 
are untertoin^ a leder thing may be done ip 
and in fuch cafe an and fatisfadion ii agood pleaj 
but in aaion of debt on a bondt there a leijer Aim cannot 
be paid in fatiafo^ion of a greater. 4 Mad. Aemd 
with fatisfaflLon is a good plea inporfonal afUona, where 
damages only are to be recovered ; and in all aftiona 
which fuppolb a wrong mi IS ar/nls, where a cafias and 
lie at the common law, in crefpab^and eje^naeoc, 
detinue, accoid is a good plea So in an appeal of 
jnaihein. But in real anions it is not a good plea. 4 Ref 4 
i« 9f 70: 9 Rip^ 77. Of late it hath been held, chat 
upon mutual promifca an aSion lies, and coniequently, 
there being equal remedy on both fidea, an aceord may be 
pleaded without execution, as well as an arbicragienc. 
Jiaym, 450: ijms 158. Acceptance of the thing agreed 
on in chefe auordf is the only material thing to make 
thm bidding. Hei* 178 : 5 M^d, 86. 

If. Accord executed only is pleadable in bar^ ^d txc- 
euieij not. 1 Mod, 69. See Com, Dig, tide Accerd (C) 
>\iro in pleading it, it is the fafeft by way of /attsfa^ion^ 
and not of accord alone» For if it be pleaded by way of 
accord,^ a precife execution thereof in everv part mull be 
pleaded : but, by way of fatisfaftion, the defendant need 
only alledge, that he paid the plaintiff fuch a Aim, 
in full latisfadion of the accord^ which the plaintiff re- 
ceived. 9 Rep, 80. The defendant mull plead, that the 
plaintiff the thing agreed upon in full fati^aHim^ 

ISc, And if it be on a laud, u muft be in fatisfaflion of 
the maui^ mentioned in the condition, and not o^the land ; 
which cannot be difeharged but by writing under hand 
and feal. Cro. Jac, 2 ^ 4 , 650. See further Com, Dig, 
tit. Aciord, See tit. Aicepiafuie^ Ameard, Band^ Efiaie, "| 
Ltafe, Rint, Payment, 

ACCOUNT or ACCOMPT ; computus^] Is a writ or 
addon which lies againd a bailiff or receiver to a lord or 
others, who by reafon of their offices and buflneffes are 
to render accompt, but refufe to do it. F, N, B, 1 16. 

This adlion is now feldom ufed ; but the mod liberal,, 
extcnfive and beneficial adUon is fox msm^hetd and uceiwd 
by defendant to plaintiff’s ufe, which will lie in almod 
(if not in every) cafe where one hath money of another’s 
in his hands, which he ought to pay him. This form of 
adlion is equivalent to a bill in equity. An action on 
the cafe on tnjimul compHtaffent is alfo ufual &r the ba- 
lance of a fettled account. The adlion of account how- 
ever lies in the following cifea. 

If a perfon receives money due to me upon an obliga- 
tion, ESc, 1 may cither have an a^on of accompt ngaind 
him as my receiver; or adlion of debt, or on the cafe, 
as owing me fo much money as he bath received* 1 Lill, 
53. If I pay money in my owfi wrong to another, I 
may bring an addon againft him for fo mach xpoaey re- 
ceived to my ufc ; but then he may dtfehargo himiielf by 
alledging it was for fome debt, or to be paid over by my 
order to fome other perfon, which he hath done, tv’e, 

I Lill, 30. But if a man have a femnt, whom he or- 
ders to receive money, the ipafter gud] have accompt 


iggipft ham, if he were his receiver. Co. Lit. ijt. 
money be received by a man^s wife to his ufe/amn of 
accompt im agamd the hufband, and he may be charged 
in the declaration as his own isceipt. Co, Lit. 205* 
Account does not lie againft an infant ; but it lies agaiiiit 
a matt or woman, that is guardian^ hmUff, or receiver, 
being of ti,gt and dif* wert t and though an apprentice is 
not ^argeable in this adlion, for what he ufoally re- 
ceives in his mafler’i trade, yet upon collateral receipts 
he fliall be charged as well as another, Co. Lit. 1721 
RdU^Ahr. 117:3 Leon oa. 

As to other aftions of accompt, they will not lie of a 
thing certain; if a man delivers 10/. to merchandhsw 
with, he (hall not have oavMrt of the to/, but of tho 
profits, which are uncertain : and this is one reafon why* 
this adliqn will not lie for the arrears of rent. 1 
Aif.zx^, Adlion of account may be brought againft 
a fadlor that fells goods and merchandizes upon .dfedit^ 
Without a particular commiffion fb to do, though 
goods are Iona peritura. 2 Mod. too. If there are tWer 
demands in a declaration^ to which the defendant pl^cfs 
an accom^ ftated, the plaintnF can never after reiort ta 
the original contradl, which is thereby merged and 
difehareed in the accompt % if A, fells hit hme to JB* 
for 10 A and there being divers other dealings between 
them, they come to an accompt upon the whme, and 
is found in arrear 5 /. A. muft bring his in^mul Oon^utaffet 
for it ; but if there he only one debt betwixt the paroes, 
entering into an accompt for that would not determine the 
firft contradl* 1 Mod. Rep, 206 : 2 Mod, 44. It has been 
held, that mutual demands on an accompt are not extin- 
goi(hed by fettling it, and promife to pay the balance 
wherefore a^umpjit lies for the original debt, Fitzgib. 44. 

A man having received of another loo/, to be employed 
in merchandize abroad, covenants at his return to srr- 
compt to him ; this doth not alter the cafe, but notwith- 
flanding the covenant, adlion of accompt may be brought*^ 
xBulfi.z^S, And if I deliver to another perfon goods 
or money beyond fca, to be delivered again to me in 
England at a certain place, and be delivers it not, -I may 
be relieved by chiaaoion. F.N. S. tS. 

JcLompt may. be brought againft the following perfens ; 

If a man makes one his bailiff of a manor, fSc. he 
fhall have a writ of accompt againft him as hailff\ where 
a perfon makes one ncei vet , to receive his rents or debtt» 
EAc. he fhldl have accompt againft him as receiver, and if 
a man makes one his bailff and alfo his receiva’, then he 
ihall have accompt againft him in 6 ot& ways, Alfa a per- 
fon may have a writ of accompt againft a man as bailiff 
or receii^r, where he was not his bailiff or recciverpiasif 
a man receive money for my ufe, I fhall have an acOpmpt 
againft him as receiver ; or if a perfon deliver money un- 
to another to deliver over unto me, I Ihall iikewife have 
accompt againft him as my receiver ; fo if a man enter 
into my lands to my ufe, and receive the profits thereof 
I fhall have accompt againft him as bailiff. 9 ii/. 6 : 36 
Jt, 6 \ 10 it, a : Accompt, 6 . 

A judgment in accompt, as receiver, js no bar to adlion 
of accompt as bailiff*; but ’cis faid a baiiifT cannot be 
charged as r^civer, nor a receiver as bailiff; %ecBufe 
the^ he might be twice charged. 2 Lev. 1 27 : 1 Danv. 
Ahr. 120, 221, The heir may have writ o\ accompt be- 
fore or after his full age, againft a guardian in focage ; 
and if he fkf the gOardian (or profits of his lands taken 

before 
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before he is fourteen years ohl, be mull charge him as 
guardian ; but if ic be /or C;iklng the profits after that 
age, there he muft fue him as bailifi'. IJt. 124; F. N. B. 

1 18. Where an heir fucs a flranger that doth interiiieJ- 
die with his land^ he Hiall charge him in nccompt as 
guardian. F, N. B. j8. 

A man devifiis lands to be fold by his erccutors, and 
the money thence ariGng to be dirtributcd amoogll his 
daughters; af^ion of ac^ompi lies in this cafe^ for the 
daughters againft the cxccuicrs. yenk* Cent, 215 : 

2 Mr, 285. An a^\ion of c.ccompt lies againft a 

bailiff, not only for what profits he liath made and raifed, 
but alTo for what he might have made and raifed by his 
care and indullry, his rcafonable charges and cxpcnces 
deducted. Co, Lit* 17Z. In this inltancc the adion of 
aicanpt may be preferable to that for tnomy had and rc^ 
ceivtd, — One merchtai may have accompt again (I another, 
where they occupy their trade together; and if one 
charges meat bailiATofhis goods ad niercandi%iin:h{my I 
muft anfwer for the increafe^ and be punilhed for my 
iiogligenrc; but if Mr charges me as receiver ad compu- 
tandu/ft, 1 muft bc*art^rabtc only for the bare money or 
thing delivered. I17: Co, L/>. 272 ; 2 Leon. 

Ca. 245 . 

If a bailiff or receiver make^ deputy, action of 
ecmf’t will iioi lie againft the deputy, but againfl him. 

I Lt'on. 32. 

Statutes. — In the writ of accompt the procefs by the 
common law was fummons, attachment, and difirefs in« 
finite. The fiatuie MarlhrU^i (52 ff. 3. r. 23) gave 
attachment by the body, if the bailiff had no lands by 
which Tic might be diilrained* 2 Ihji* 380,— By the flat, 
Wcflm.'z. (i 3£. I./. 1.) IT. 11, if the accountant be 
found in arrearages the auditors that are alTigned to him 
have povver to award him to prifon. — In the procefs of 
outlawry, l^c, the fiat. 13 3. c. 23, gives an a^Iion 

of accompt to the executors of a merchant; the ilatutc 
2^ Ed 3. r. 5> to executors of executors; the ftacute of 
31 Ed. 3. c. II, to adminiilrators : and by the ilatute 

3 and 4 y/xTff. c. 16, a^Iions of account may be brought 
againil the executors and adminiftrators of every guardian^ 
bailiff and receiver, and by one jointCiiant, tenant in 
common, his executors and adminiilrators againft the 
other as bailiff, for receiving more than his fhare, and 
ag.iinll their executors and adminifirators; and the audi- 
tors .ippoinicd by the court may examine the party on 
oath. 

It may he proper to fay fomcihirg concerning the Pka 
and Judgment in account; and though the 9rder may 
feem fomewhat irregu'ar, it will be ncccffary firll to ex- 
plain the nature of the judgment, which being rightly 
unJeiftood, the dirtindions as to the method of pleading 
will be more eafily conceived. 

The uliial judgment is quod computet y oirwhich the de- 
fendant is taken by capias ad compnta 7 idum\ but there are 
two judgments in this writ; for if the defendant cannot 
avoid the fait by pica, judgment is firfi given, That he do 
accompt \ and having done this before the auditors, there 
is archer judgment entered, chat the plaintiff ihall re- 
covc^F the defendant fo much as is found in arreift*. 

I I Rep, 40 The firft judgment is but an award of the 
court, like a writ to enquire of daoimges; and thefe two 
judgments depend one upon anqfher ; .fo'r ^f judgment 

to accompt^ and the party die bef6iee..he hath accountedy 
the executor cannot proceed in the aflion, biit it muff be 


begun again; and no writ of error will lie upon the firft 
till after the fecond judgment, ihuh a 

If'ith rrfpe& to the plra, tl*c folloviing dijthiftkns ^are to 
he roticid: 

What may be plraded in bbr to the action, (hall not he 
allowed to be pleaded before the auditors.. Cro, Oar, 82, 
161. Some pleas are in bar of the accompt^ and others in 
difeharge before auditors 5 and fome pleas will be allowed 
before auditors, that will nOt be in bar to the accompt^ 
Dyer 21 : II Rep,’9i, In accompt the plaintiff declared of 
the receipt of money by the hands of .i ffrangcr; the 
defendant pleaded a gift of the money aficrw'ards by the 
plaintiff; this was a good flea as well iu bar of the ac- 
tion, as before auditor.^. H^lnch, cp. 

The pleas in this aftion arc, quod wirquam fuit ttceptor^ 
quod phn^ cempntamit., tsV. It is no plea by ail aecomptant 
that he was robbed ; unJefs he nliedges it was without his 
default and ncglipcncc, and then it will be a good p’ea. 
Co. Lit. 89. 'rhat the defendant never vjat hadiffy is the 
general bar; and it is a good pica in bar, by cl.iiming a 
property in the things to be for. 29/1.3. 47. 

A defendant, as receiver, cannot wage his law, where he 
receives the money by another’s hands : *ils otherwife 
where he received it of the plaintiff himfelf. 1 Cro.ci^, 

It may be proper to add, that the procefs in actoiS^ is 
fummons, pone and diffrefs ; and, upon a nihii returned, 
the plaintiff may proceed to outlawry. The ffatute of 
Limitations, 21 y. 1. r. 16, doth not bar a man who is a 
merchant from bringing aftion of auompt for merchan-* 
di'ze at any time ; but all other a<^ions of accompt are 
within the ffatute. 

in Chancery upon an accompt of fifteen or twenty years 
flnnding, the defendant may be allowed to prove, on 
his own oathf ivhat he cannot otherwife make proof of; 
but here the particulars mull be n«imed, as to whom the 
money Was paid, for what, and when, ftfe. 1 C, Rep, 
146. And a defendant ffiall be difeharged upon his oath 
of Aims under 40 r; though it is held a plaintiff fhall not 
fo charge another, or be allowed any thing in equity on 
his oath. zC*CaJ. \ 1 283. See Oath, Vide 

Comyns*s higefty x\u Accompts.—Kydd^s Com. Dig, Intro- 
duction to that title. 

ACCOUNTANT-GENERAL. An officer in the 
court of Chancery y appointed by of parliament, to re- 
ceive all money lodged in court. He is to convey the 
money to the Bank, and take the fame out by order ; 
and he is only to keep the account with the Dank ; for 
the Bank is to be a'nfwerablc for all money received by 
them, and not i\\e Accountant-General y ^c.jJat, 12 Geo. 1. 
e. 32. No fees fhall be taken by this officer or his clerks, 
on pain of being punifhed for extortion ; but they are to 
be j)aid falarics. The Acequntant-Gcsieral 650/. per 
annumy out ufiniereff made of part of the fuicors’ money. 
Beo title Chancery, 

Counterfeiting the hand of the Accountant-General is 
felony without clergy, by flat. 12 Geo. 1. r. yz.fec. 9. 

* ACCOUNTS PUB LICK. By ffatute 25 Geo. 3. c. 
the patents formerly granted to Lord Sondes and Lord 
Mountftuart as auditors of the impreff are vacated, and 
the annual fum of 7000/. each is made payable to them 
during their refpetlive lives, §1. 3. 

Under this ad his Majeffy appoints five commiffioners 
by letters patent ; two of whom are to bo comptrollers of 
the army accounts ; falaries are granted to each, paid out 

of 



ACC 

Df the aggregate fond^ not exceeding in the whole 4000 4 
Thefe are Ailed Tbi CommiJhMts aulftht^ ihi P^btic 
' accounts ; and hold their olfices quamdiu /$ hm 
(except the comptrollers of arm/ accounts who continue, 
comniiiliooers To long only as they are comptrollers) 
Before they they cake an oath before the chauteUor 
of the exchequer faithfully, imparetatly .and 'truijr to 
execute the powers and truAs veiled in them.*’ $ 4. 

The Treafury appoint officers, clerks', fitfe, for makmf 
up and preparing for declaration the poblick accounts of 
the kingdom. With faiaries ; and allow for all chargcs out 
of chcr aggregate fund to an amount not exceeding 
6000/. p/r annum^ which 4 i in'^lieu of all fees and per- 
quifites. § 5, 

The commiflioners under this a(l ve' 4 i|||^ all 
the powers, rand lubjedl to the fame duU^Knd concroul 
as the auditors of the imprell formerly were ; except as 
altered by the a6l. The commiffioners adminifter oaths 
to the cflicers and clerks for the performance of their du- 
ties. § 8 : and to accountants. ^ 12, 13. For their mode 
of proceeding fee the aft. 

ACCROCIIH, from the Fr. nccrochtTt to hook or 
grapple unto.] It fignihes to encroach, and is mentioned 
in the ftature 25 EJ. j, f. 8, tp that purpofe. The 
ufe it for delay ; as aco^ber un pt'oees, to Any the 
prISilrdings in a fuit. 

ACCUSATION, aceu/atio'] The charging any per* 
Ton with a crime. By Map^na L.barta no man fhall be im- 
priloned or condemned on any accufatiout without trial 
by his peers, or the law. None ihuli be vexed upon any 
accijatioii, but according to the law of the laadt and no 
man may be moleAed by petition to the king, anlefs 
it be by indiftment, or prefeTitment of lawful men, or by 
procefs at common law, Btnt. 23 3. y^. j. 'C. 4! 28 

3 c. 3. None lhall becoBipelleJ to anfwer an accu--^ 
/atim to the king, without preientuient, or /ome matter 
t- f record, btat. 42 Ed. 3. r. j. Sec flat. 38 E. 3. r. 9. 
]>v llatute 5and6£.,6. r. ij.§i2; and 1 jP. and Jl^. 
t-.io, ir, in treafon there muft be two lawful 
As to felf accufation, fee tic. EvuUnct, See tit. Malichns 
Prcficut.vn. 

A C E M A N N £ S - CE A ST E R , Aetmanni CMtas.'] 

Bavh. y. L-. 

ACE PH ALT. The levellers in the reign of king 
tin. 1 ; who acknowledged no head or ruperior, Lfgfs 
He?!. I ; Du Caftge. 

AC Ell *' M BILL-iE i^^And aJfi io a hill to be exhiv ' 
biced fur 20/. debt, &c.] Words in, ora claiife of, a 
writ, where the aftion requires bail. I'he Aat. 13 Cm\ a. 
fl. 2. c 2, which enjoins the caufe of aftion to be parti- 
cularly exprdled in the writ or .procels which hokls a 
perfon to bail, hath ordained the adding of this claufe 
in writs to the ufual complaints of trefpafs, which latter 
gives cognizance to the court, while that of debt autho- 
rifes the^arrelt. This ought not to be made out againll 
a peer of the realm, or upon a penal ftacute,* or again A 1 
an executor or adniiniArator, or lor any debt under \ol. 
in the fuperior courts. Nor in any aftion of account, 
aftion of covenant, tfdc. unfefs the damages are ip/. or 
mere ; nor in aftion of trefpafs, or for battery, wounding 
or imprifonment; except there be an order of court for 
it, or a warrant under the hand of one of the judge) of 
the court out of which the writ iflues. 1 LULAbr. 23. 
See Korth'% Life of Lord kecpCr Cuilfj/ord, lol. 99, 100. 
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ImptyUUfin^nr Clmcads^ B, and ^nd this Die* 
tfonary tit. Bail 

ACHAT# Fr, A contruA or bargain. FoN 

veyors by ftxt. 34 Ed. 3. r., 2, wcit Qtlled 
ACHERSET, An ancient roeafure of corn, conjec* 
tored to be the fame with oor quarter or eight bulhels. 

ACHOLITE, AthdEtus!\ An inferior church fervant, 
who next under Ae fubdeacon, followed or waited on the 
prieft and deacons, and performed the meaner office) of 
lighting the candles, carrying the bread and wine, and 
paying other fervtle attendance. 

ACKNOWLEDGEMENT-MONEY, Isa fumpaid 
in ibme parts of England hy the copyhold tenants on the 
death of their landlords, as an acknowledgment of their 
new lords ; in like manner as money is ufually paid on 
the attornment of tenants. 

ACQUIETANDIS PLEGIIS, A writ of ye>ff<r/>r, 
lying for the Airety againA a creditor, who refufe# to ac- 
quit him after the debt is fatisAed Rtg, tf fFriis tz9, 
ACQUIETANTIA DESHIRIS KT HUNDREDJS, 
To be free from fuics and fervices in Aiires and hundreds 
ACQUIETARE, rr^./rrr.] To acquit. Dr. 

EFilk. Ghff. It alfo iometimes fignihes to pay. Mw. 
Angl. fom. ip A/. 199. 

ACQIJITTAL, from the French word Acquittir^' 
t\it Liuin compound Aequ etarr] To free or difeharge. It 
fignihes in one fenfe to be free from entries and molella- 
tions of a fuperior lord for fervices Bluing out of lands; 
(See Tifiw/ d$ la ;) and in another ftgnihcation (the 
moA general) it is taken for a deliverance and fetting 
free of a perfon from the fufpicion of guilt ; as he chat 
on trial is difeharged of a felony, is fold to be aequietatus 
da /timid; and if he be drawn in queAion again for the 
fame crime, he msLy plesid antcr/Qiis acquit ; as his life 
AihII not be twice put in danger for the fome olfence. 
zInfi*3S$. 

Acquittal in fafl^ is when a perfon is found Not guilty ^ 
of the offence by a jury, on verdift, But in murder, 
if a man is acqitUtid, .appeal may be brought againic him. 

3 V-> 7 ?- .... • , 

it one be acquitted on an indiftment of murder, fup- 
pofrd to be done at fuch a time; and after indtfted .again 
in the fame county, for the murder committed at another 
nine: here, not with (Unding chat variance, the party 
Txi.iy plead auter-fjits acijtiiiy by averring it to be the fame 
felony; fo .where a perl'on is indifted a fccond time, for 
robbery upon the fame perfon, but at another vill, fAc. 

1 Hawk. P. C. Where a man is diYcharged on fpecial 
matter found by the grand jury, yet he may he indifted 
de noio fovcn years afterwards, and cannbt plead thia^r- 
quittal; as he may upon the i'prciai matter found b)^chy 
petty jury, and judgment given thereon. Ibid.zj^6. "Sec 
alfo Leach*! Hawkins, e. § 64. 

If a perfon is lawfully acquitted on a .malicious profecu- 
tion, he may bring his aftion, o’r. tor damages, afr^r 
lie hath obtained a copy ot the indiftment; but it is 
ufual for (he j^idges of gaol delivery to deny a copy of ^ 
hn acquittal to him who intends to bring an aftion thereon, 
wlien there was probabie caufe for a criminal prolecuxivin. 
Cartb. Rep. 421. See LcaJ^s Hawkins, r. 23. § (Ac. 

By Aat. ^Heu. 7. e. i, ifcither principal oracceaary be^t*- 
quitted on an indiftment for murder, the court may remit 
him to prifon, or bail him, at their diicreciun till the 
year and day (for appeal) be palTed. 

ACCiUIT. 
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ACC^ITTANCEt^ jicquietantia*] SIgnllietb A diT* 
charge in writings of a fum of money, or debt due ; as, 
where a man is bound to pay ren% referved upon a leafe, 
and the party to 'whom due, on receipt thereof, 
gives a writing under his hand witnelling that he is paid; 
this will be fuch a difcharge in law, that he cannot de- 
mand and recover the funi or duty again, if the 
tartce be produced. Terms (/e Ley 25, 51. 

An a(quittanfe is a difcharge and bar in the law to adtons, 
And if one acknowledges hiinfclf to be fatisfied by 
deed, it may be a good pica in bar, without any thing 
received ; but an acquktanee^ without feal, is only evi* 
dence of fatisfadion, and not pleadable. 

'Tis obferved, that a general receipt ot acquit tmee in 
full of all demands, will difcharge all debts, except fuch 
as are on fpecialty, bonds, bills, and other inftru- 
ments fealed anfd Mivered ; on which account thofe can 
be deftroyed only by fome other fpecialty of equal force, 
fuch as a gener^ rcleafe, There being this dif. 
ference between that and the genttal acquittance^ See 
CVo. Jac, 650. ^ 

But in fprae calGe|Lp|aiiirfofr(|uity will order accounts to 
be opened, even afteran acquittance in full of all demands. 

And now, in the Aiperior courts of law, the producing 
an acquittance will not bwr Che adion, if the plaintih:* 
can by any means fiiew a millakc, and that he has not 
been paid, or paid fo much as the acquittance is fur. 

In fome cafes payment may be refuled, unlefs an ac* 
quittance is given. Thus the obligor is not bound to 
pay money upon a (ingle bond, except an 0tcqmttance be 
given him by the obHgee ; nor is he obliged to pay the 
money before he hath the acquittance* ' But in cai'c of an 
obligation with a condition, it is ocherwife ; for there 
one may aver payment. And by ilat. 3 & c, 16, 
if an a^ion of debt is brought upon a fingle bill, and the 
defendant hath paid the money, fuch payment may be 
pleaded in bar of the adion. 

A fervant may give an acquittance for the ufe of his 
mailer, where fuch fervant ufually receives his mailer’s 
rents, and a mailer (hall be bound by it. Co. Lif. 
112. The manner of tender and payment of money 
Biall be generally direAed by him who pays it, and not 
b^ him who receives it j and the acquittance ought to be 
given accordingly. 

ACRE, from the German Acker ^ A quantity 

of land, containing in length 40 perches, and in breadth 
four perches; or in proportion to it, he the liaigih or 
breadth more or lefs. By the cuilums itf various coun- 
tries, the percti dtders in quantity, and conlequcntly 
the acre of land, it is commonly about 16 feet and a 
half, but in Stojfofdjhhe it is 24 feet. According to the 
flaCutc 24 lien. 8. c. 14, conceroing the fowing of ilax, 
it is decliired that 160 perches make an acre* which is 40 
multiplied by four; and the ordinance of kpeafuring land, 
33 i. y?. 6, agrees with this account. 7’he word acre 
iorinerly meant an open ground or Held; as caftle^^e^ 
ntftjl acrey &c. and not a determined quantity of lamt' ^ 

ACRE, or ApRE-EIGHT; an oM fort of duel 
fought by (ingle combatants, EngUfo and Scotch, between 
the frontiers of their kingdoms, with fword and lanrejtAis 
duelling was aifo called camp Hgbc, and the comb^tanss, 
clumpions, from theopen-Held thaljru^ the place of trial. 
ACTJLIA, Military^Utcif^ls. COk^e,' 

ACTION, Aeiio,] is the forlb ^ven by law 

/or recovery of that which is one’s due j or il' is a legal 


ACTION. 

demand of^ a man’s right, Co, The learned 

Bradon ejuus defines it, nihil alind fuam 

qurndi in juditio quod alicui dehetur* are either rri'* 

minal or ci 'Sil\ criminal to have Judgment of death, as 
appeals of death, robbery, or only to have judgment 

fqr damage to thf party# fine to the king and itppnfoo- 
meiit, as appeals of maibem, fr’r. Co% hit. 284: a 40. 
Civil aHiont are fuch AS tend.oii(y to the recovery of ^at 
which by reafon of any oanttkhupfc. is due to us; as 
mtiiouof debt, upon the cafe, ^c. 

Under criminal atfions may be clafi'^ aliens pened\ 
which lie for fome penalty or punifiiment on the party 
fued, be it corporal or pecuniary. BraA. 

Attionr brought upon the breach of any 

(latute, whdpll^ an adion \s given to the perfon injured 
that lay not before; as where one commits peiyury to the 
prejudice of another, the party that is injured may have 
a writ upon the (latute* Such aflion is now obfolcte.. 

Anions popular ^ given on the breach of fome penal 
fialute, which every man hath a right to fue for himfelf 
and the king, by infoi'tnadon, aftion, &c. And becaufe 
this adion is not given to one erpectally, but generally 
to any that will profecute, it is called a^Hm popular \ and 
from the words ufecl in the procefs, (^qui tanr^o doipino 
rege fequicur quam pro (e ipfo, who (ues as luell f|||||ihe 
king as for himfelf,) it is called a qui tarn adion.^oee 
title If^ormatim, 

Civil Adriens Are divided into real, perfmal, and mixed* 
Adion real is that adion whereby a man claims title to 
lands, tenements, or hereditaments, in fee, or for life: 
and thefe aiVtons are pofTellbry/or aunccftrcl; pofleflbry, 
of a man’s own pofi'ciiion and feilin ; or aunccllrel of the 
poileilion or feifin of his ancefior. 

Adlion perfonal i% fuch as one man brings againft an- 
other, on any contrad for money or go^s, or on ac- 
count of any ofFence or trefpafs; and it claims a debt, 
goods, chattels, Csfc. or damages for the fame. 

A^ion mixed is an ailien that liech as well for Che 
thing demanded, as againil the perfon that hath it; in 
which the thing is recovered, and likewife damages for 
the wrong fttAained: it (eeks both the thing whereof a 
man is deprived, and a penalty for the unjuft detention. 
But detinue is not an eUdhu mix^d, notwithllanding the 
thing demanded and damages^ for withholding it be 
recovered ; for it is an aBiou merely per Tonal, brought 
only for goods and chattels. 

In a realatiioH, fecting forth the title in the writ, 
feveral lands held by (everal titles may not be demanded 
in the fttme writ; in perjenal aBions feveral wrongs may 
be comprehended in one writ. 8 Rep. 87. A bsr is per- 
petual in petjond a^iom, and the plain tift’ is without 
remedy, unlefs it be by writ^f error or attaint; b.ut in 
reAt.fieiions, if the defeiidaiu: be barred, he may commence 
at) adtion of a higher nature, and try the fame again. 

5 of nsfd/le fued , againil tenant for life, 

is in die realty And peribnalty; in the realty, the place 
wafted being to be rccovewd, and, in the perfonalty, 
as tpebk da^Mges a rc^to;. be, recovered. Co^Lit. 2S4., 

Moivy pe\fmd aBiom die with the. perfon. Real aclions 
Airvive, for »ycar, a commit wafte, and dies, ac- 

turn if vsafle ^ay not be hud againil his executor or ad- 
minilkaipr, for wafte done by the deceafed* And where 
a keeper of a prifoti,p^rmits one in execution to efcape, 
and afterwards dietb, no adHon will lie againil his execu- 
tors. 
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tori. This be nf thpi J 4 ftd «/ 

tusvh^m the pti&ti ndt)tf]ly beloofis^ "ei j'fte 
ihe ^atdtfi of the Fleet, not iRf a ^aolej* who A^s 
as feu'ant to a ibtri^ for to foch cifc» the 
of the g.iQler, is nor Apy bar to an a£lion agaiA|l the 
fiienff'i to wb6m in the brlfon A^lualiy bAio&gs* 
Ce.Z1V. 53. A^Uon 'of Mt lies not cxcciitoi's 
upon a' contra^" for the eating and oriin!king of ^(he 
tciUtor. 0 Ref, 8^«* an eAion bh the on pro*, 
jntfes wtlf lie againA an erector ot adAioUlra^r on the 
promifes of iheir teftator or inteliate. Ah executor can* 
not bnng an appeal of larceny froih the telUtorj for i(Ti 
a mere pcrfonal a£lion. //.P/C« 184^ 5 . P.C.50. And 
an appeal of death is a perfonal aAion given to the 
heir;, and Kite othejri fiiall thetti^Orh die VAch the pcrlbn. 
2 ffiKvi. P, C Z44. 

la aU adipns merely jperfonal arifing f.v drUSo^ for 
wrongs aflually done or comhtitced by the defendant, as 
trerpafs> battery, end Hander, the a^on dies with the 
perion. and it n^t'er ihall be revived either 

by or againil the ej^eegcors or pthcr reprereatativei. 
For neither the executors of the plaintiff have received, 
nor thofoorihe defendant cominittedi in their own per- 
fonal capacity, any manner of wrong or injury. But in 
»0i» arifoig txQMtra&u^ by breach of promifo and the 
like, where the right dofeends to the reprefcotatives of 
the plaintiff, and chofe of tlie defendant have afTcts to 
anfwer the 'demand, tnough the fuits fhall abate by the 
death of the parties, yet they may be revived againll, or 
by, the executors, {Mmtb 14,) being indeed rather adlions 
againd the property than the perfen. 5 Cmm* joa. 

Agahi/lwAiona are either Iscal or hanjltpfy^ Adlm 
real and mixedt cjefttnenc, wefle, trefpiHea ipifre eh%fitm 
/regft, b^r. are to be lai^in the £ime cojtncy where the 
land lieth : perfinal and irtu^u y as'debt, detit^uh, 
aiTanlt and battery, b/r. iiay bemught in any coqijrtjr. 
Ch. hit* aSa. Except agaioft judicea and qficen cd dor- 
operations and pariflies, funder fiat, ai Jae, f. r. la,) or 
agitnftofficera a£ling under particular ads of parUament ; 
which frcqnencly dired afllons againlt them, to be laid 
in the reipedivt Counties, where the fads happen. 
A&ms trtmfitwy may be Iai<f in aiw county, alfhoogh 
the datute 6 Rn 2, enaded. That wntaxif difot, account, 
fhould be commenced in the county where the con* 
trads were made^ for that ftacute was never put fo ufe; 
and yet generally have been laid in th< county where 

the CEuic of them waaarifing, except As above, if the 
taufo of aSion arife in two counties, an ^isx may be 
brought in either county ; but if a ^nfaiiee be Vreded in 
one county, to the ‘damage ef a man in another, the 
aflife muft be brought m ert^nh cmitatttmn Miib, 8 Am* 
B* R. By Hat. a 1 J^ac, i . r. 4* all fuits on penal datutes 
ihall be laid in the cosmty where the oftence was com* 
milted. See tit. Pimie* 

Adidas Ukewifo are faid to be ftrfeMi and timperfiy : 
Ptruinah thofe which cannot be determined by time; 
and all a^«einnay be called perpetual that are net li- 
mited to time for thetr proi^tiMOjt; Tunfmay oBms arw 
thofe that, are exprefsly limited s and fince the datum of 
limitations, (21 i. r»i6,) a1lm?KM/leem<tohe tern* 
porary s or not 10 petpetnal, but that they may in time 
be preforibed againd} a real may be preibribed 
againft widiio /oe years, on a fine levied, or recovery 
fttfiered. See til. Limimm rfJAions^ 

Vot. I. 


A^iont apt alfo /overall where fcvfraf 

perfoos are equally conec-ned, and the one cannot faring 
the aBm^ or cannot be fqetl, without the other i 
in Cafe of trefpafs, dpne, whVtw perfotrs are to be 
fcverilly charged, a;td every trefpafs ctimmftted by mahy 
hfcverdl. airw. 77. 

to joining ieveraj matters in one adion the fol- 
lowing is robe obferved. 

Id peribpal adldns, foveral wrongs may be joined in 
one wiit; hut idions founded upon a tort, and on a 
contradl, cannot be joined, for they require dideredt 
pleas and different procefi. i Asd. 847: 1 Pi$h 366. 80 
where there is la tort by the common law,’ and a tort by 
datute, they may not bq joined; though where fovOrd 
torts are by the commou law, they may^be jmned, if 
perfonal. 3 203. 

Trover and aflumpfit may not bir joined j but in an 
adlion Againft a common carrier, the plaintiff may dr- 
dare in cafe upon cuftom of the realm, and alfo" upvb 
trover and oonverdon : for not guilty anfwers to 
1 Dafiv, Ah, 4. Debt upon an and updh a 

miituatuj, may be joined in one declaration. t* 

248. So cafe for a mtsfe0fanct and negligence may be 
joii^with a count in trtviu in the mme declaration. 
lb* pen * 2.4 19. Two counts may be joined in the fome 
declaration, where there U the fame fudgment in both. 
Ib*$ti, And any odionmay be joined, where the 
plea of not guilty goes to alt. 8 Arp* 47, But, it feems, 
ejedment and battery cannot be joined; foraftbr^cr* 
didt, where feveral damages were found, the plaintiff 
was allowed to releafe thofe for the battery, and had 
judgment for the ejectment. 1 Dmtv* 3« If this is law, 
iffliews that caufes of aftion cannot in every Inftance be 
joined, where the fame plea will go to the whole. The 
dodtrine in feema to be law, for fuppofing, 

ajault^ and battery ^ joined in one adion, 
and B general verdidV on not guilty for the plaintifi^; a 
new execution on fuch a iudgmedt muft be framed. In* 
deed^the joining two ■fuch adlsons, feems rather abford. 
Although perfoni may join in the perfonalty, they fiuiil 
always fever in aftions concerning the realty ; and ^afie 
being a mixed adion, favouring of the realty, that being 
more worthy, draws overs the perfonalty with it. 2 Mb4* 62. 
A perfon cannot, as adminiftracor. &c join an addon for 
the Tight of another, with any a^on in his own right; 
hcaufe the cpfts •mil he entire ^ and it camtot h diftinguified 
how much he U H have as adminiftraior^ a^d hom much for 
himfAf 1 ZaBu 10. See a variety of d^, well fekAed 
and digefted on this fubjedi. Cm, DlgMx* Affion* 
ItTedtainsnowtoconCder, ' I . 

I. and agatn/i tefim, ABi^ti mey be hron^t^ 

n. What particularAffms axe adoftidH fm^tseidar dafit. 

It may be previoaCly obferved that an addon dobs not lie 
before ataufe of adlion accrued ; and If it be not pleaded in 
abatement, yetif hgppearion (he record, it may Me moved 
in arreft of judglUent; 2 lew. 197: Cattb. 114; ride 
She. 147 ; or affignad for error ; Cin*Elix* 325* Seefuitbtr 
Kyel^s Cem* Dig, tit. Abatemontf (G. 6.) and AAion, (£•) 

In fltmo catee, certain things are required bym^of 
parliamenc to be donf by the ulaindff, preriouS^o die 
commencement of Aa aOion, or nV cannot recover; as in 
addons agaiijft jofdcea of the peace, a months notice 
muft be giv& by fiat%z^Qeo,i% r. 44.-*vide itAgeeV 
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t* fn all afimt tterp maft be a perfoii able to fae; the 
party Aicd muft be one Aieable for the jhing bid; and 
the pUintiff is to bri^ his right and proper which 

Che^ law gives him for relief i Mr so There 

are three forta of damaget or wrongs, either of which is a 
> •fttfficient foundation for an aHion, i. Where a man 
fulFert damages in his fame and credit, a. Where one 
baa damage to his perfbn, as by battery^ imprifonmenr, 
Csi’r. which refpedls his /r^rr/y. 3. Where a perlbn fuf- 
fers any damage in his property, G/rth, Rep, 416. 

A man attainted of treafpn or felony, convid of recu« 
fancy, an outlaw, excommunicated perfon, convidl of 
pr^mmiref an alien enemy, cannot bring an a^ton, 
till pardon, reverfa), abfolutioif, ttfe. But executors or 
adminilbrators, being outlawed, may fuc in the right of 
the teilator or mtetetej though not in tlieir own right. 
A feme covert muft fne with her hulband; and inUnts 
are to fue hy guardian, Co. Lit, 128* .dBions may 
be brought 4gn/j^^alt pcrlbtis, whether attainted of trea- 
fbn or felony, a oonvid recufanr, outlawed cr excom- 
municate, andM fam^ covert muft be fued with her 
hufband. or any writ to which the de- 

fendant may plead, or by which the plain cifT iiu^^ecover, 
is an ORep, 3: SaU. 5. See i\K,Ahatmeii, 

II. There are varioas kinds of afUons, fuited to di/Te- 
rent cafes, as anions of Covinant, Debt, Dstin ve, 
TaBs^Ass, Trovsr, which fee under their refpec- 
tive titles. 

But where the law has made no provlfion, or rather, 
where no general adion could well be framed before 
hand, the ways of injuring, and methods of deceiving 
being ib various, every perfon is allowed to bring a 
fpecial aftioo on his own cafe. 1 Nr^oAbr, 44: Co. Lit, 
56,0: S4* 

This action fs, in prsflice, become the moft univerfal 
of any ; as moft of the other adlions may, under particu- 
lar circumftances, be refolved into this, which it will be 
neceftsry, therefore, to confider fomewhat largely. 

A^hon upon the cafe is a general oAion given for re- 
drefs of wrongs and injuries, done without force, and 
not particularly provided againft by Jaw, in order to 
have fatisfadlion lox damage ; and (by ftat. 19/f, 7. r. 9,) 
in aQim upon the ca/e, the like procefs is to be had as m 
anions of trefpafs or debt. It is called a^ioa on the cafe, 
becaufe the whole caule or cafe^ as much as in the de- 
claration (except time and place) is fetdown in the writ; 
and likcrt is n#other aiUon given in the cafe, fave only 
where the plaintiff hath his choke to bring thisor another 
aaion. Formerly, all actions were fued in the court of 
Common Pleats and there the foundation of the fuit is, a 
writ, called an original^ whereupon the capiat is grounded, 
and which original contains the na:ure off the plaintiff’s 
complaint at large; and it is the famb where fuits arc 
commenced in S- fL by original out of Chamcery, 

In all cafes, where a man has a temporal lofi, or 
mage by the vxrong of anocher, be may have an adion . 
upon the cafe to oe repaired in damages* Ba| the par- 
tienbur damage muft be IpeckUp aUedgCd. ^ 

This adtion, as hath been inlimated, lies in a great ! 
variety of inllances, wbickore parlici^rly enumerated in 
CciiYK:>’s Digell. Of tbeib, thoaMof 

I. A<^hon on the cafe fof wca^ which is brought for 
woids fpoken or written whkh aftea^^ertbu^ life, repu- 


tation, office^ or trade, or tend to his lofi of greferment, 
in marriage or feryice, or to hli idifinkerimnee, dr which 
occafion mm any pdrtieul^r damage. This aAion"" there- 
fore will lie for charging another with any capital or 
ocher crime. To fay of another he is a traitor, oBton lies, 
I Bul/lr, 145. But If one call another a feditious, trai- 
terotts knavCf Uetk; becaufe the words imply an 

intention only, and not an unlawful aft. 4 Rep, 19 Nor 
to fay of a man he deferves to be hangpd ; nor to call auo* 
Cher a rogue generally, or fay be Will prove him to be a 
rogue; though it will lie to fey a man is a rogue on. re- 
cord. 4 Rep, 1 5 ; Danv. 92. Words which ch^e a per- 
fon with being a murderer, highwayman, or thief, in ex- 
prefs terms, are held i Rol. Ahr, 47. Though 

for faying fuch a one \yould have taken his purfe on the 
highway, or have fobbed him, an ^filen lies not; for 
nothing is Ihewa to be done in order thereto Cro Eliv^, 
250. Likewife to fay a man was in gaol for ftealing any 
thing is not a£iiottaHe^ for the words do not afHrm the 
theft. Danv 140. But to fay, I chiitk A.R committed 
fuch a felony ; or, I dreamt he ftolc a horfe, fzfc. ihefe 
words arc adionabh. Dal, 144: i Damt, loj. If a fe- 
lony be done, and common fame is, that fuch a perfoil 
did it, although one may charge or arreft him o^fuf- 
picion of that felony ; yet a man may not .iftlrm tnSt he 
did the fame, for he may be innocent all the while, and 
therefore affirming it hath been held aRhnahle, Hob, 138, 
203, 381. 

It was heretofore held, that no a^lion would lie for 
words importing a charge of murder, without an aver* 
ment that the perfon faid to be killed was dead ; but the 
latter and better opinion is, that the party Ihall be in- 
tended to be dead, unlefs the contrary appears in the 
pleadings. 1 Pent. 117: Cro. Jac, 489 : Bid ^y, Cro, 
Elia, 560, 823. Though anine if the party is proved 
alive? So words accufing o/fodomy. 1 5 /V. 373. 

When fuch words are fpokCn of another malicioufl/, 
for which, if true, the party fpoken of migh(^be pu- 
nilhed criminally, aiflwi lies ; as, to fay of a perfon, he 
h^ith perjured himfelf; or tlut he would prove him per- 
jVed ; or chat he was forfworn in the court of Chancery, 
Common Pkas, are aHmable ; but not to call a 
perfon forfworn man, unlefs it be faid in a court of re- 
cord. 3/1^.163: Danv, 80. To fay a man hath 
forged an obligation, fsfc, and he will prove it; this is 
aSionaile, Danv, 130* 

Some writers make a difference, where the fubfe^uent 
words are introduced h/ the word and ; as, you are a 
thief, and have ftolcn, fsfe, which are ^dicional, and 
(hail not correft; and the word /er\ as you are a thief, 
for .you have, HoL 386 : Style 1 15; Godb, 89. 

Thie words. He is a maj^nimuer of thieves, and keeps 
none but thieves in his houfe^ will not fupport an a^ion» 
uidefs it be averred that he knew them to be thieves. 
Cro, Elia, 746. 

To fay an flehoufe-keepe^ keeps abawdy-houfe, ablion 
lies. Cro, ilia, 582. Though to fay of an inn-keeper, 
that heharpt?urs rogues, fi/r. ts not aHionable; for his inn 
is common 10 all guefti. zRoll.R^, 136. To fay of 
another he bath the French pox, affion will lie. Cjm.jac, 
430: ^ Nty, 151. To call a man a whore- mailer, or 
a woman whore, no ablion lies; for tbefe are merely 
fpiritual offences. Dmev* Abr,%o, But calling a woman 
whore in London^ is oMonaHe, as (he is liable to be pu- 

niihed 
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Q^exer(jU«9arhi*M^^4^ji^^ »• i. ^ 

Calling IKQ i>f8cfir,i0 the 

hath b^en hM Hol of ft prime ^Hjli^ 

> AW. Ca. ip>. To iil/ft 

niftcr jujU^e, if ^moMh J f Sf fc fcr 

other difgiftce io Ml oS^« |l4t Ito t 

man’s office^ miA have a, plain and diiea miOftingt he 
charge liifti with 'ionft that is goniflui^i 0 a 4 be 
i^oken of hU QflSi^e» or oih^wi^ thepr.are ^ot, 

6 ftOQ* Titttt ihe piftfQti^^ beinf 
the defendant fai4 Mr, ^n$ih dMaMdetk/timfif* 
4 Mdts not njdthfyio be m J^fitce ^ feacei ft£Uetup(es for 
though his imat is not ftamedi the words nc(;egirily refhr 
to it. 4 i6: Se€ i iow. 3^f : i ^rs/. $o. 

SUmder, bic* brought by a deShf e/ tbe cMl lavug, who 
was alio ft ji^^ke ef peaee and chemcelm ^ the hijhpnek ^ 
Norwich^ (cT thefe worda* be* u n»t ft u he a ebeincew 
er a jufiice ef pencit he ts a knave i a r^al» rtnd a ntiUainf 
he is not ft to pra^ice^ ho ot/ght to have his govm pulled over 
hu ears ; aflionable. % Luij), 1288. 

The defendant fpoke to an officer* (a/«.) 2 "ou have 
mened the State of zOyOOo /. and J svtU prove th for you 
ha-Le received 2 5^000 A of the office ^ and not tompomided for 
i/» and have f^ed in •words ta the order of jonr commiffion ; 
actionable. Style 4^6, 

In offices of projft^ for fuch wordf as impute the want 
either of uoderftandiug* ability* or integrity to execute 
them* thti atStion lies. But in offices pf honour ^ words 
that impute want only of ftlntity* ftre not ftfkioftable i as 
to fay of i^Juftieeof pedee» fie f Jhf ice o/foaeel he 
ts an afst and a heelkhreukd juf*u : the reftfon t^becftuie 
a man cannot help his want of ability* fs 
want of honefty; otherv/ife where words 
nelly or corruption a 695. B4t if 
can bd^ proved, it is adiionable; and indeed nh^esy 
cafe* where Ipecia] damage can be proved* ah a^^idn 
Will lie. ^ 

Ai to words tending tp the difgrace or detriment of n 
man in his prcfeffion or trade ; where the words are dif- 
fracing to a man’s pn^effion* they alfo mud ajppear to 
^ fpoken prectfely of tt; for to fay a pcrfon hath co- 
zened one in the fair of certain goods* is not a^otnahle; 
unlefs you ihew that the party lived by fpch felling, 
a Ro/l Ahr, 62. 

To fay of a doihr tn dtuini^ Dodfer S. ts rohhmg the 
chufch\ and at another time DolSor S, hath robbed the 
ehmcb\ adlionablc. O0. Cer. }oi* 417, 

In cefe^ Sec. in which the piaindlf deelaiod* that he 
was in&tuted andindnfled into a parfonage tn* ^c. and 
that he executed the office of a. pallor in that church for 
the fpace of four years* and that the defendant faid of 
him*. Thu are a drmidrdf a vdfSri’m^erf d common fwearer^ 
and a common har^ andjoa time prtdttbedfatje eMrmtf and 
defirve to bedegradUo after ft verdid for Ae plainuff* it 
wfts obyeaed* that the wards am not adioaabm* bediufe 
they import no civil or tempord dftmagetotheplftiniiffi; 
but adjudged afisonable ; for* if true^ ho nifty be de- 
graded* andfo loft his freehold. 

Thefe words fpoken of a preaching paxibn* J^errai is 
an adodterer^ and badiooo cbild^mfy B«G/s ai^* and I 




« jaeounlkwr* fMi»v 1# 

aA» j^ls «rho cpmo toti. 
notMug by tbt lft<V, ad^on m. , ^ ^ ^ , 

il ihe ime to %ibe bitb diifclhim ftcre^ tn^ft^Mlbi 
. To a domr^df pb;# im<i 

oounceb|iiil'; os^w W U no tW 
Car, %yd. Mt aot yoor 6 ^ 

so Mm* /or he wilt aome away as as hbwmt 

ftp Wherc0Ac {ays of 4 sdldwi^ *1^x1 idloyhitvii 
pedlkdi for her want of &il|*' an aiSfJiw ^|1 tie* Ch 
Car. ai K If one Oils 4 knerchftnt bawrupt, a " 

I leoL 136. A,nd to cfttl a trailfog peribn oftnl. 
knave, io^a^nahJlp* 1 ^t]b if oeo 1 

mercbfth^t that ht ift a b^gar^ ftjflonr* and hot 
pay bbdebtss or fay cf aper^n tbftl he Srirt 
and dares not Ihew hii face* by reafhn whmcf |io 
gfKed and injured in his OMtiagf thefe are 
H^m. 184^ V* 

Words tending to the loft of preferment in mftrtUg^j 
&c. am aftionabic. Thus, to fay that a womap Khtn 1 
battirdPor is with child t or ch|t a eeitain period ^tul 
had the uft of her body* whereby Ihe lofts her iOanfa|y 
a^ion lies, i. e. by reafon of the Ipecial damage, iri 
man is in treaty with a woman totnarry* and another tefli 
him* ihe is under a pre*€oiicra£l ; tkls doth not iMpt) 
aftandal* but yet, if fatft* an affion wtU lie if Aie toftt 
her marriage by means of thoft wor^i. To ftv of pmaa 
that he lay with a certain woman* &^c^ hpwhlfh he 1^ 
hit marmge^ ha^onah/e; for tn xh0fe cafts tbeiuUi 
temporal damage. 1 Danv. it. 

As to words tending to a. perfoa*s diffutieritande* il 
one fays of another that has land by defeent* that beh 
a haftard i aSton upon the cafe^ lies* as it tnt^s to Hu dif 
inheritance. Co, Ent. 28 But to fay of a Ton and heii 
ftftparent, (hat he is a baflard* a^lon lies not until be ji 
dinntaerited* or Is prejudiced thereby. 1 Danv^if. Tg 
dander the title of another pcj^CNp^^ htii hods is affiha’- 
able I but Che words mud be falfi^ iiiil be fpokeituy one 
that neither hath, nor prcteol^tdi title to $he land him- 
feif; and who is not of counftl to him that pretends 
right. ^Rcp. 17. |f a man flia)l pretend ticte to the 
land another hath in podeffion, and hath no colour of 
title. to its nod (hall fty he hath fuch a deed or convey- 
ance of it* where in truth he hath none, or if he hath 
any, it is a counterfeit and forged deed*, he knows it 
to be fos in this cafe the wormi^mi^ bw an aahnt but 
if there be any colour for whai is uud* they will nit he 
aflmiahU, * Crd.Jac, i6j: Tdv, 8e^ SB. And the garfy 
of whom the words fthe Qxikeii mud haye^e pf be likely to 
have* ibme fpecial damage by the fpeaMi|l)gof s hs 
that he is hindered in the faie of hb lapds* orinhb pre- 
ferment in marriage* fdc, without which it is Aid aHlon 
doth not lie. 1 Cio, ops Os. Jac, 213* 397: ^oph, 187 : 
z Btdf. oo. The ummAng that another Mth tide to the 
land* Where aAottoble, fee 4, Rep, 

If A* ftgfs* that B* Aid chat C. did a certain ftandalous 
thing* C. (hall have oAsoa cmainft A with avennftit chat 
B. never faid lb* whereby .<£ b the author of the fcan- 
dal. Sft|^fing B.ilid not in fad Ay fo. Cro. Joe. 406. 
6ee 1- RM, Air, 64. 

It iilm be Ohftrved ia general* that though ftandalous 
D z words 


SctI0f4 It 


words an before a man’s bebind liii 

back* bymy^of affirmation^ or report, whenUrnnb^ or 
ibber; and although .they are fpoken in any other man 
the Engltjh languag^ if they are underfiood by the 
hearers, they^are aiilwahU ; alio words may be ailhnahU 
in one county, which are not fo in another, by the cfif* 
fcrent conftrufUon, C9*r. ^ Rep. 14: Hob. 165, Bot 
if the defendant can make proof of the words. Be' may, 
in an afUon for damages, plead a fpecial juftication. 
Cs. £ttt. 26, The words to maintain this a^ioa maft be 
direct and certain, that there may be no intendment 
againiittiem; but as fome words feparate, without others 
joined with them, are not fo fome words that 

are oBionahU may be qualified by the precedent or fubfe- 
quenc words, and all the words are to be taken together. 

17 : I '&etlay: Jlfssr Co. 174, 531. vide 4 
20: HoL 1x6, Where words fpoken are furaewhac an* 
certain, they may by apt averments be made certain and 
adfctonable. a aay. So by the pleadings of the 
parties, and verdfA ol in jury for the plain ciiF. CV^. 7 «.-. 
107. The chl'^li^ Idkuqpd by the words mad be that 
which i» pofltbH been done ; for if it be of a thing 

al together and appmsttyimpofiible, noadionli^ ^R^rp, 
16. No adion mil lie mr words f^oken in pumit of a 
profccutlon in an ordinary courfe of jufticc ; as where 
a lawyer, tn pleading his client’s caufe, utters words ac- 
cording to his infiru^ions ; ns faying of one he is a baf* 
tard, when this is to defend the party’s oWn title where 
Be himfclf doth claim to be heir of the Ijind that is in 
queftion, thefe words will not bear an aftion. Crs. 
50:4 Hep. 13. ,, 

In this action the nature of the words moft be fee forth 
with the manner of fpeaking them, when and where 
fpoken, and before whom, and the damage thereby to 
the plaintiff; that his credit was, and how, impaired, 
with the aggravating circumilances ; but it matters not 
whether the plaintiff doth in his declarationfet forth a// 
the circumftmitlal words as they are fpoken ; fo as to fhew 
the very words that are aHionable^ and the fubfidnee -of. 
them, 

There is no branch of the law in which the decided 


cafes are fo coniradiflory to each other,, and the dcci- 
fioDS fo frequently irueconcileablc to their avowed prin- 
ciples, as this a£liott on the cafe fur words; many 
cafes in the old authors are certainly not law, and the 
faireft obfervation on the fubjeft is that what words 
are aQionnble or not, will be more fatisfa^oriJy deter- 
mined by an accurate application of the general princi- 
ples, on which" fuch adions depend, than by a reference 
to adjudged cafes, efpecially thofe in old Author;;.” 
See the cafe of Onfhno v. Hornc^ ^1T\ where the 


principles are well explained. , 

2. Adion on the cafe likewife lies upon an Jffumpfil or 
undertaking ; and fuch adion is fonirded on a contrad 
either exprefs or implied by law, and th^ verdid gives 
the party damages in proportion to the lofs he has fuf- 
tained by the violation of the contrad. 4Cs. gz : Mtdr 
tty. See lit. jiffumffit. 

j. It has been premifed, that a fpecial adion on t^ 
cafe lies in all inliances wherein no gnqeral adion < 9 bttid 
be fraqi^ed ; it will be necefihry* therefore to point out 
fome of thofe particular cafes U is moft pecu- 

ttarly applicable. „ - 

Is W45 formerly held, thatir^ft^Uire, ^ nufortuae^ 


burnt thbi^iMldifdrtttoilier ttifttw /ordiiswmig'Kefifeilt^ 
have Ae idfi ngtquft mes .ndd if ky^vnnt put 

a candle or other fire in any place in my hquA, and this 
burnt my houfe and the tiouie of my neighbour, iBim' 
9f the sefe lay for him agtfiisft me t i Dtwvi toi Buc 
this adioHis nowdeltroyBd by flat« 6 d ti . See (it, 
Fire^ 

A£Uon on the cafe ItteirUe liie ugainft Comers and 
others' upon the cuHom of Si^adi Sox tit^ Cirmr* 

A common Inn-keeper is chargeable for goodk Aolen 
in his hottic. See* tit. /mr and 

Thu sBiex Uos for peceit hi' coniradi^ bargaini,^ and- 
fates ; if a vintner fells wine, knowing it to be corrupt, 
as good and not corrupt^ though withooe warranty^ eAFim 
ties. DdHv^ 173. So if a msm fells a horfe, and war- 
rants him to be found of his limbe, if ha be not, aBi^ 
en the cafe lies. A perfbn warrants a horfe, wind and 
limb, that hath fome fecret difeafe known to the. feller, 
but not Co the buyer, this oBhx may be brought ; though 
if one fell a horfe and warmne Kim found, and he hath, 
at the time vifible infirmities, which the buyer may fee, 
aBion ch the cafe will not lie. Telv. i.i4:>Crp. yac, 675. 
Where one fells me any w.'ires or commodities^ and u to 
deliver that which is good, but delivers what is naught; 
or fells any thing by faife or deceitful . weiglua^ and 
mea fares, with or without warranty, oBion on the cafe 
lies ; and fo where a man doth fell corrupt vk^uals, as 
bread, beer, or other thing for food, and knows it to be 
unwholefomc. ; 4 Rep. 18: Cro. Jac. 270. Yct 

if the buyer or his Servant (hall fee and taftc the visuals, 
and tike andaccept the fame, nooBm can be main- 
tained. 7 /f. 4. 16. Nor will cafe lie i^n 1 warranty 
of what is put ofa man’s power, or of a future thing ; as 
that a horfe (hall carry a man thirty miles a day, or the 
like, Fhich i88. If a man fells certain packs of wool, 
and warmts that they are good and merchantable, if 
they lU^ ckiimiged, aBicn on the eafi lies againfi him. 

The bare affirmation by the feller of a 
par tieUttf- fort of diamond, without warranting to be 
'iaChy will not maintain an aBion, Cro, Joe. 4, 196^ 
But where d man hath the polleffion of a perfonal thing, 
tile affirming it to be his own is a warranty that it is fo ; 
chough it IS otherwife in cafe of lands, where the buyer 
at his pejil is to fee tlut he hath title. 1 Salk, 210. If 
a perfon lells to another cattle or goods, that are not his 
own, aBion on the cafe lice ; fo if he warrants cloth 
to be of AkIi a length, that is deficient of it. See tib 
Deceit, 

hor NegUB or MalfeafeMce ; as if a taylor, IBe. un- 
dertakes CO make a fuicbf clothes, and fpoils them, aBicn 
lies : and if a carpenter proroifes to repair my houfe be^ 
fore a celtain day, a^d not do it, by which my 
heufe fulli: or if he undtemkes to build a houfe for me, 
and doth it ill, al:ion otubk cafe IxesJ i Danv^ 32. If 
a for^pn neglefb his patient, or applies uftwholefome 
medicines, whereby tlte patient is injured, this oBion 
Itetb. And if a coonfisl retained to appear on fuch a day 
In court, doth not come, by which the caufe mifearries, 
aBien lies agmnfi; htni': fy if after retainer, he become of 
counfel CO the advtrfary againfi the plaintiff, ii H, 6. sB. 

Where a fmtrh promifes to fiioe axy horfe well, if he 
pricks him, 'oBion on thx' cafe lies ; and fb when he re- 
/ufee to iW him, on which 1 travel without, and my 
horfe if damaged. F|| ftopping up a watcr^courfe or 
^ way 



ACTION. ACTS. 

♦ . , a/ 

ftfinywiBi 4 fop}»bif*«f ^ M(MMm (0 IniU» #(Wm m ifc ifttt 
Ifgttet/ itttf aiitac^ to « iiiaa*^ wftorj g^f$mu deMviii^. i hfi^ tg 41 

Ifgliti or W0 whmby « perilm is dammiedi this oAxsf • oAAi|^t(vw i^s,og|Ufiftlhwi|nd£^Ad^ io ex^tiky 
MfA, 0«. f £10.407 r 

Wliero Mhy qd« perfeiuifet^ tootlier^ for dsoi^bg ojt AJUmi on tA mi ffitft 

gmingp Mfhcjoo Airety is oot^fitired iiuadof% wv a ood 

^ Aod jbr 0 i^aocM pf the 1 ai^ 00 this fub- 

^If IkodaoetiiirsiyliprjhtorHloiafilf^ #04 he rider 

farther^ or fitfsrerd end heckwwdt^oe dod» not «vc him , . AGlTlONT (dtheradfe colled fnrpa^ 

ineov tbif iiecli. Cf^rBUm. 141 Aod Where one raf^i^^oi' 1$ 00 addon nrhldi OrMbf from feme 

lends me 0 horfe ibr 0 dmei if be ukt him from me within doAt in^tbe i os in cafe 0 a»n files bis voungex 

that lime^ or difinrb me before ibore done wbot 1 hired brother for l^nds tu^nded fionrbii fiuheri ond it it ob- 
himfer^eAP^lwrAr r^^liei t Had chough 1 ridrihe horie jcfted o^inAhimi t^hcis a Uftord ; now this poioM 
xmt of tbo way in m joiiifiey« hemoy not take him from ^ofiardy U to A tried before the ceufe can aby fi^hei 
me. 8 146^^ See tit This e^ttfeJies for proceed f and chefelore itis termed frtJm^ciaSi, fuki prhs 

keeping a dog adtuftomed to bheibeep» if the ownerkeew jmrfkmdih Bran, liflu r* 4. mimK 6 : 
the viMtts ^aUty of the dt^. But not for a inan*i dc^ , ACTION OF A wIllTi fs a phiafe of^^eech afbd, 
roAningatiny flieep, though bekiUs them, if itbewiih« when one pleads feme tn^tter^ by which A fotws the 
out his confenty and he did not know chat the dog waiP pJaiotiF had no canfe to haye the writ be braii^t> yet 
accuftomed to bite flieepb Vide I 19: it may be that he may have another wr// or irAim for the 

MstL 1 7 r. /ame matter. Such a plea is callcd^a j^a /e thf nBim ^ 

A^ihn OH the cafs will lie againfi a Giookr for putting tho wit $ whereas if W ^ke plea it mould appear that 
irons on his prifoner ; or putting him in the flocks, or the plaintifl' hath no caufe to have an oBion for me thing 
not giving fufficient fuftcnance to him, being committed- demoiiird* then it is called « fita to the aSUoml Cowl ; 
for debt. F. JV. F. S3. The mafler ipay in many cafes TSrrwri de U 

have this a/iion againfl his fervant, floward, or baiUfF, for ACTIONARE, i. e. In 'Jus wsemv, op^to profecute 
any fpccial abufe done to him, and for negligence^ one ii\ o/oit at bw. Thornes Chron. 

Alfo it lies for taking or enticing away my fervanti and ACTO, ^AAon^ Metoo^ Fr. Hauquifon.^ A coat of 
retaining him ; or threatening a fervant^ wheieby I lofo maii^ Du fri/tte^ 

his fervice. Lane 681 Cre. F/iss, 777 s l Shep* Ahr. ji, ACTON BURNBL. The ftatote of s« arnim 

79, A forvant is trufkd wdtb go^s and merchandiae ' 10839 ordaining x\%t nterehani : it was fo termed 
confignrd to him by a merchantr to pay cufloms for foam a place named Jdon-Buruel^ where it was made i 
theinf and difpofe of them* to profit ; if he deceive the being % caftte formerly belonging to Ihe family Fee - 
merchant, and have allowance for it on his account, >aiid,i, er/, and afttrwardsof Lm,>ei, in Siropjhtre, Cowl: Termt 
to defraud the king, lands fome of. the goods without de la Lgt^ 

paying the Cufloms, by which they Are forfeited, oAku ACTOR. The pcof^pr or advocate in civil courts or 
oa/hec^licih. Lane : Cro* 266^ , %ufes# AHor dominicutp was often ufed ibr the lord*s 

li’ 1 rrufl one to buy a lea/e or other thing for me* pallifiT or attorney. Jtfhr eccUJia was the ancient fOren- 
and ht buyeth it for hiiiifelf, Or doth npt buy. it, this fick tarm for the advocate or pleading patron of a church. 
afthn lies againfl him ; but if he doth his endeavour it Afior vUleo was the fleward or head hailifF of a town or 
fufficcth. Bro. 117. Where a man is diflu r bed in the vilkgc. CoweL 

ufe of a feat in the church, which he bach had time out ACTS DONE, Are difiinguiflied into a^is of Gedp 
ijf mind; a fleward is hindered in the keeping of his the aBs f tht law, 2nd a^j f nun. The aAf Ged (hall 
courts ; a keeper of a forefl diflqrbed in taking the pro- prejudice no man : as where the law pi^flrribeth means 
fits of his office; a bailiff in diilrAining for an amercia^ to perfe^ or fcule any right or cflace ; if by the a/i of 
xnenc, or die like ; a^iion on the eafg will lie. BendL 80 : Cr^the means, in fomc circumflances, become impoflible, 

Lih, Jntr. 5 : Moot 987. An a^iou <m the cafe lies icr no party fball receive any damage thereby. Co, Lit. 123 : 

him in reverfion, againfl a flrangcr, for damage to his x Bep. 97. As in an adion on the cafe a barg^oan may 

Mibericance, though there be a term m ) Va*. 360. juflify, by pleading that there were fevcral pafTengera in 
Alfo if a leifor comes to die houfe he has demifed, to fee his barge, and a fudden tmpcjl arifing, all the gooHs in 

if it be out of repair, or any wafle be done, and meets the barge were thrown overboard to fave the lives of dJb 

v;ith any diflurbance therein ; or if one difluibs a parfon paFengers. See tic. Carrier, 

in taking his tithes, this lies. Go. Joe, 478: a The a£ls of the lava are efleemed beyond th.e adlf of 
/yf. 6f^o. And forfetting up a new mill a river, to man : and when to the perfedlion of a thing divers ajjls 

the prejudice of another who hath an ancient mill*, an 4ir-’ are req^uired, the law hath moft regaad to the original 

tion will lie. Lib, Inir, 9. a£l, 8 Rep, 78. ^The law will conflrue things to be 

Adlon on the cafe hkewifo lien for and againfl com* lawfully dope« when it flandeth indiffetent whether they 

moners, for injuries done in commons. Sty, 164: fhould be lawful or not: but whAcfoever is cotitniry to 

S/d. 106: Cm. Jac. 165 i 2 474. $ae tit. Common. law is accounted not done. G« Lit, 42 : 3 Rep. 74. Our 

Adion on the cafe may likewxie be brought for mail- law doth favour fubflaBtial more chan circumflanciaU^?/; 

cious profeentions : where a fuit is without ground, and and regards deedg and a^s more than words : and the Jaw 
one is arrefled, aHion on tin emjk lies for unjuft vexatioii : doth not require unoeceflary tilings^ Pknud 10. 

And for falfoly and maikioufly arrefling^ pf^foo for As to oAs ^ men % that which a man doth by another, 
more than is duo to the plainti^ whereby thi^ dtfendanc fhalt Jbe faid by hiaifelf ; but perioual things 

as impsifoned, for want of baifjr or if it be on purpofe to cannot bn done by another. Co. Lit, 158* A man can- 

not 



ACTS,. 

not Jo an kimfclf, unlefs it be wbera be Itatk a Ahi^ 
bic opacity j na perfon iliall he ru/Tered to Jo any thing 
r.gainlt hts own a/?; and evt*ry man’s a<l/s be con* 
ih ued mod lirongly againd hinifoif. I /g^^' 4 , t But 
if many join in an a^, and fooie may not lawfully do ir^ 
it fliall be adjudged the of him who miglic lawfaily 
Jo the faiiie. ZV//* 192. that me* arc forced^ by 

ncccflity and compulfion to do, arc not regarded : and an 
^i*^done between perfons (hall not injure a drangcr not 
party or privy thereto. Plow. 19:6 4?^/. 16. 

Where mumal rj-e to l>e done, who is to do the 
firda^>, fee tit. Comiit'ori. 

ACrs OF PARLIAMENT. Sec i\t. S/atuff. 

ACTUARY, a/Ju£tr{jts.] A cleik that regiilers the 
a^s and condicutions of the Con>'ocation. 

ADCREDULITARE. To purge one’s fclf of an of- 
fence by oath. Lf^u c, 36. 

ADDITION. I’he title or edate, and place of abode 
given to a man befides his name. See tit. Abatement* I* 

3 (<•) 

y\DELTNG, Ethlhg or EJUrg, from the Saxon tcAelan^ 
noble or excellent.] A title of honour ainongd the Anglo- 
Saxem*^ properly belonging to ^the kin^’Sichildrcn ; it 
being ufual for the S/tamj to join the wordfiifg to the pa- 
ternal name, dgnifying a fon, or the youarger. King 
rjvceiid the Citf/fjjhr having no ifTuc, and intending to 
make Ethar^ bis nephew, the heir of the kingdom, gave 
him the ilile and title of Adding, It was alfo ufed among 
the vSa.von^ f r 'he nobles in general. Spelm, Glujf: Lamh, 

ADEMPTION. A rjikingawayofalcgacy. StcLegac). 

AD iNtZLIJKENDUM. A judicial writ command- 
ing enquiry to be made of any thing relating to a caufe 
tiepending in the king’s courts. It is granted upon many 
occafions for the belter execution of jollicc. Reg, Judic^ 
See tit. //V/Z of Jaq/iry. 

ADJCJUKNMi.N r, adjournamentum. Fr, adjourne^ ^ 
A putting off until another lime or place. As 
nd'joui'nment in eyre, (by llat. 2 Z. 3. <*« 1 1 . 25 £. 3. 

c, iS.) ib an appoiDtjn.ent of a day, when the jullices in 
cyre will fit again, A coulr, the parliament, and writs, 
C^f. may be adjourned ; and the fubdance of the adjourn- 
ment of courts is to give licence to all parties that have 
any thing to do in court to forbear their attendance, till 
fuch a time. Every la(l day of the term, and every eve 
of a day in term, which is not dits jurtdicus, or a law day, 
the C(>uft is a ijoumed, 2 hjf. z6. 'The terms may be 
adjvurned to foine othrr place, and there the King*s iUnch 
and other courts at Wijimn.JUr be held : and if the king 
puis out .‘I proclamation for the adjournment of the term, 
this is a ( ufiKient warrant to the keeper of the Great Seal 
to make out writs accordingly ; and proclamation is to 
be made, appointing all perfons to keep their day, at the 
time and pla.e to which, l^c, 1 And* 279: i Lev* 176. 
U’hough by Magna Charta the court of Common Pleas is 
to be held at fP'ejfminJler^ yet ncceihiy will fometimes Ai- 
perfede the law, as i.n the cafe of a plague, a ciAl nuar, 
CsiV. In the Aril year of Charles 1 . a writ of adjourn- 
mint was delivered to ail the juliices, io adjourn tworeturns 
of Trinity term : and in the lame year Michaelmas term 
\va» adjourneU until crqjlino animurum to Reading ; and the 
king by prorlamation fignihed his pleafure, that his court 
fhouid be there held Cro, Ca^ 13, 27. in the 1 7th of 
Charles Jl. the court of yi.^. was adjourned to Oxford, bc- 
cauie of the plague ; and from thence to H^ndjori and 
altcrwards to It Cj.mmJler 1 Lev* I70, 178. 


ADMIRAL. 

* ^ 

On a ftirtiga plea pkodedtii th^ vurk fliA 

be adjourned into t»ie Common Pleas to be tried ( fad after 
adjournment, tlip tenaac may plead a new plea purfuanC 
to the 6 r & ; but if he pleads in abatement a plea triable 
by the adife, on which it is ai^ournedi he.cannot plead in 
j bar afterwards, iAe. i Danvi Abr, 249. I’he julUcea of 
I afiifc have power to adjourn the parties to lyejim'mfier, or 
I to any other place ; and . by the exprefs words of Magna 
' Charta, {cap* 1 2,) they may adjourn, tfc. into C. i?. be- 
fore the judges there. Dyer iyz. 

If the judges of the court of Kingjs Bench, tfc. are 
divided in opinion, two againll two, upon a demurrer or 
fpccial verdidl (not on a motion) the caufe muft be a/- 
jokrred into the Exchequer Chcimhcr, to bc determined 
by all the judges of Eugtavd. 3 Mod, 156: 5 Mod* 335. 
ADIk.ATUS, Strayed, loft. SecBratLLytraPi* z*c,^z, 
AD JURA KRGJS. A writ brought by the king’s cleric 
prcfenied to a living, againftthofe that endeavour toejedt 
him, to the prejudice of the king’s title. Reg o/lPri/s, 6 im 
AD LARGUM, At large : Jc is ufed in the following 
and other expre/Iions ; title at large, nj/i/'? at large, meidid 
at large; to vouch at large, ^c, 

ADLEGIARE, or alder in fV. j To purge himfeff of 
a crime by oath. Sec tfie Jaws of king Alfrqii, in Biompt, 
'Chrou. cap, 4 (if 13. 

ADMEASUREMENT, Writ of, adn/enfjratio,] Is a 
writ brought for remedy againll fuch perfons a^ ufarp 
more than their ihare. It lies in two cafes ; one is tei med 
admeafurement of do^ver, {adinctifuratio dotts,) where a man’s 
widow after his deceafe koldcth from the heir more land, 

. yc. as dower, th.'in of right belongs to her; and the 
other is admajurement of pajlurv, [admen/uratio pafturaj) 
which lies between thofe that have common of pailure, 
where any one or more of them furcharge the common. 
Reg, Orig, 1 56. 17 1. In the firft cafe the heir fliall have 
this writ againll the widow whereby Ihe ihall be admea- 
ftfred, and the heir rcflored to eke overplus ; and in the 
laft cafe it nt&y be brought againll all the other com- 
moners, and him that Aircharged ; for all the comAoners 
fliall be admeafured. Ttrmes de Ley* 23* Sec tit. Com- 
mon and Donrr, 


ADMINICLE, adminiculum,'] Aid, help, or fupport. 
See flat. 1. £. 4. r. 1. 

ADMINIS I RATOR, Lat) He that hath the goods 
of a man dying iotellate committed to his charge by the 
Ordinary, for which he is accountable when thereunto 
required. For matters relating 10 this title, and to Ad- 
miniilration in general, fee tit. Executor. 

ADMINIS'TR ATRIX, Lat ] She that hath goods 
and chattels of an inteflatc committed to her charge, as 
an adnuniftrator* 

ADMIRAL. AdmtreUius, admlrallus, aJmlralis, ca- 
pitaneus or enfios mavis, fron^the French amerel, or from 
the Saxofi, aen mereal, over all the fca; and in ancient 
time the office of the admiralty was called cuftodia mari^ 
tima Anglice, Co. Lit. 260. Many other fancilul deri- 
vations are recapitulated in Spelman’s Gloflary, and fee 
Com, Dig, lit. Admiralty^The term appears to have been 


firft ufed temp. E. i. and the firll Admiral of England, by 
name, was Richard Fit% Alan Earl of Arunacl 10 Ric, a.] 
A High Officer or 'magiftraie, having the government of 
the king’s navy ; and (in his court ot Admiralty') the 
L JetemiiiiLing of ail caufes belongitigto the Tea and oftences 
^comUkitreJ thereon.*— 1‘ lie office ia now ufualiy executed 
Confimjyilioners who, by ftat,%fV* fAM* flat, %,c, 2, are 
3 declared 



admiral Md ADMIRALTTv 


iklared ta'have the fane aatbdMties aed 

powers as the Xw# Hi^k JUmhrmi^ who is uitiall/ ander • 
Aood by this term in law« not advening to the naval dif- 
ttnAions. 

^ Under this head therefore (hall be inclodedall that 
relates as well to fuch Admikal as to the Couar op 
ADMlaAlTt. 

The warden of the 6VirfMr Potts has the jurifdiAion 
of Admiral within thofe ports exempt from the admiralty 
of England^ 4 dnfi, 1*3 ; 1 In/t 556 ; 2 Jtn, 67: 1 j€nh*%^<> 
It appears that antiently the Jldsuhals of England had ju' 
rifdidtion of all caufes of merchants and mariners, hap- 
pening not only upon the main fea, but in all foreign 
parts within the king’s dominions, and without them, and 
were to judge them in a fummary way, according to the 
laws of O/rr0^ and other fca laws, 75. In the 

rime of king Ed, 1. and king John^ all caufes of mer- 
chants and mariners, and things arifing upon the main 
fea, were tried before the lord ^tdmtral: but the ffrll title 
of Aixminiloi England^ txprcfsly conferred upon alubjed, 
was given by patent of king i\tch 2» to the earl of 
Arupdei and AWry. In the reign of Ed, ^ ^he court of 
mlrhhy was ellablifheJ, and Ric, 2. limited its junfiiictiou. 

By the ftatule 13 Rich A.ft, \ c. 5,it ibcnaCttcl, that 
ufen complaint cf encroach menti made hy the a^i/ttiruh and 
thttr deputies^ the admirals and their aeputics Jhall nuddU 
with nothing doni'vcithin the realms hut only <with th-ngs cone 
upon the Jea. tor ihc conllruCtion of this llalutc, fee 
2 Bnlflr, 323 : 3 Buffir. 205 : 13 Co 52. 

By Hat. 15 Ric, 2. c, 3, it is declated, that all contrails^ 
pkfiS and quarn,!^ and other things done *ujuhin ihi hedies of 
counties hy land or water, and o/wtick, the admit ai Jhall ha 
no conufance, hut, they Jhall he tried, c, Ly the law of the 
land \ but of the death of a man, add t Ptayhem done in 
great jhips, being in the enain ft ream oj' great ri'jers beneath 
th^ points near the fea, and in no bther flace of the J'ame riier, 
the admiral Jhait have tonfanxe | and aljO to arreft jhips m 
thsi^rcat ftotei,for the great voyages of the king and the realm, 
fait>*>^ to the king his fofeitures •, and Jhxill have jurifdiBiion 
in J'uih fiotes dmingjuth 'zoyages, only faving to lords, &c. 
their liberties, 

Hy the llatiite 2 Hen, 4. c, 1 1, reciting the 13 /?. 2. c, 
5. it is cnarted, that he that finds himfelf aggrieved agatn/l 
the J'orm of the ftatute, Jhall have his aiiion hy wnt grounded 
upon the cafe againjl him that fo purfues in the admhaliy, and 
recover douLle damages againjl him, and he Jhall incur the pain 
cf tol. if he be attainted, 

Hy Hat. 27 -fir. 8. c, 4, AH offences of piray, roihery, 
and done on the fea, or within the adiinral’i juriC 

didlion, /hall be tried in fuch places of the realm as Utail 
be limited in the king’s coinuiiiiions, directed to the 
lord admiral and his lieutenant and deputies and other 
perfons to determine fuch offences after the common courfe 
of law, as if the fame offences had been done on land. 

By the ilatuce 2% Hen. 8. cap. 15, all tteafons, felo- 
nies, robberies, and murders, ^c. upon the fea, or within 
the admiralty jurifdi^tion, (hull al/bbe tried in fuch /hires 
add places in the realm, as fhall be limited by the king's 
eommiilioxi, as if done on land, and the confequences of 
the offences are the fame. See 3 //ft. ill, 112. Butin 
cafes wbich would be man/laughter at land the jury is al- 
ways dirci^ed to acquit. P^t/r 288. 

it was held, Telv, 134, That by force of this ffarutc, 
accciTaries to robbery, See, could not be tried } but this is 


vetdkdfeci by it n /iP, 3. esr/- 7 ; by whkb their aiders 
and.comforters, and the jheceiveri.oftbefif^ goods, art made 
acee/Afies.^nd VO be tribd as pirates by tffffew, cap, 1$ ; 
alfo the faidflatute ii 12^ 1^^ 3, dire^ how pirates 
may be tried beyond fea*, according to the civil law, hy 
commii&on under the great fcal of Xa^irad.r^Sec title 
Piraey. ^ 

By the ftatute 5 E/ix. cap,^, ibveiral offences ip the adl 
mentioned, if done on the main fea, orcoa^of the Tea, 
being no past of the body of any county, and without the 
precinfk jurifdidion and liberties of the cinque ports, 
and out of any haven and pier, (hall be tried before the 
admiral or his deputy, and other juftices of tyer and /cr- 
miner, according to the ftatute of 18 H. 8. c. 15. 

By the ftatute 1 Ann. cap. 9. captains and mariners be- 
longing to (hip^, and deftroying the fame at fea, ffiall 
be tried in fuch places as (hall be limited by the king’s 
commi/Tion, and according to 38 H. 8. r. 19. The fti- 
tutc 10 Ann. cap, 10. dire<Hs how the trial fhall be had 
of officers and foldiers, that either upon land out of Gteat 
Britain, or at fea, hold correfpondence with a rebel 
enemy. Set tic. Piracy, Treafon, 

And by the ftatute 4 Geo. 1. cap, 11, all perfons who 
(hall commit any offence for which they ought to be ad- 
judged pirates, felons, or robbers, by 1 1 ^ li M'. 3, may 
be tried and judged for every fuch offence according ro 
the form of 28 H, 8. c, 15, and foall be excluded from 
the benefit of clergy. 

The jurifdididn of the lord admiral therefore is con- 
fined CO the main foo, or coa/lsof the fea, not being with- 
in any county. I'hus, the admiralty hath cogniiance of 
the death or maim of a man, committed in any (hip rid- 
ing in great rivers, beneath the bridges thereof, next the 
fea : but by the common law, if a man be killed upon 
any arm of the (¥a, where 1I12 land is feen on both fidcs,. 
the coroner is to enquire of it, and not the admiral', for 
the county mny mkecogninincc of it ; and where a county 
may inquire, the lord admiral hath no juri(*di6\ion. 3 Rep. 
107. 

All ports and havens are inf a corpus cosnltatus, and the 
admiral hath no jurifdiilion of any thing done in them ; 
between high and low vv.iter mark, the common laW and 
/7.':W;v9/ have jurifdiCrion by turns ; one upon the water 
and the other upon the land. 3 It, ft. 113. By the (la- 
tutes for difciplining the navy, every commander, officer 
and foldier of (hips of w.ar, (hall obferve the commands 
of the admiral, He, on pain of death or other punr/hmcnt. 
See tic. Navy. ^ 

Under thefe ftatutes the lord admiral hath power to 
grant commifflons to inrferior ^i\et-admirals , He, to call 
courts martial, for the trial of offences againft the articles 
of war; and chefc courts determine by pluruliry of voices, - 
Slz. 8ee tit. Navy, 

The Admiralty is faid not to Ik* a court of record, by 
r afon it proceeds by the Civ/V law. j^/rft^iig. But 
toe admiralty has jurifdh^dion where the common law, can 
give no remedy ; and all maritime caufes, or cau/c.s anf- 
ing wholly upon the (ca, it hath cognifane'e of. Fiae as 
to the jurifdidion of the adoiiraliy, 1 Com. Dig. tit. 
Adniralty. The admiralty Inuh jurifJiflioii in cafes of 
freight, mariners wages, breach of charter parries, though 
m. uc wutiiu me re.iim; if lUc penaity be noi demandtui: 
a:.d iikewife in cale'of buHdii^, mending, faving, and 
victualling (hips, He. ib ns the foic be againlt the (Itip, 
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ami net ag.ii;i{l,ilie parties only. 2 Cro. 216. Miirinm* 
wages arc con Ua»rteii on tlie cn illt (jf i!i; Hilp, arid they 
may all join in fults in ihtf ; ivi;ero.4i atcommeu 

livj they miifl: all f’ver : tlie mailer of a fldp contrjds on 
the credit of live owners, and nv't of llic iliip ; ;Jijd ihcic- 
fore be cannot proiautc in t!u' adi^iiuihy for his wagei. 
1 5*/'/^. 33. ft ii allound by the. com O' on la^'y ers and 
cb'iiian?, that the lord iul n /r/Iiath cogni lance of fcanicns 
\vn:^.-s, and contrafls, and debts for niaking fljips ; allb 
of things done in na\ig.'bIo rivers, concerning daniage 
«lv)nc 10 perfons, fhips, i ooJs, annoyances of free pailagc.*, 
i:jc. And of rciitruds wnd other things d^nc b.?yond fca, 
relating to na\ ig.-.tioii and trade by lla. //Vo./V //;//. 21S. 
JJiJt it acnnirailt bcm^iclc beyond lea, for doing of an ai^ 
or payment of monjiy vvitldn this Uingdoin ; or the con- 
trail is upon the fca, ;‘nd not for a marine caufc, it lhall 
be tiled by a jury ; fur where part bWongs to the com- 
mon law, and part to the admiral ^ the common law (hall 
be preferred. And contrails , made beyond fe .a may be 
tried in B* B. and a fait be laid to be done in any place 
in England, and fo Tied hero. 2 BuLjir. 322. 

Wlwc a contracl is made in England, there is a 
convcrlion beyond Tea, the party may fee in the admtuihy, 
or at common Lw. 4 Leon. 257. An obfigation made 
at fea, it has been held, cannot be fued in tht admit id's 
court, becaufe it takes its courfe, and binds acoording to 
the common law. H<j6, 12. '1 he court admiralty 
can not hold plea of a matter arifing from a contradl 
made upon the land, iho* the con (raft was concerning 
things belonging to the Ihlp ; but the admit alty may hold 
}dea for the fcainens ttages, ^c, becaufe they become 
due for labour done on the Tea; and the contrafl made 
upon land, is only to afeertain them. 3 Lev, Oo. 'I'hough 
v/hcrc there Is a fpccial aorccraent in writing, by which 
Teamen are to.reccivc their wages, iumny other manner 
than ufual; or if the agreement at land be ttndtrf aU fo 
as to be more than a parol contrail, U is otiicrwil'c. 

I Zulk, 31. Sec Ihb. 79. 

If the mailer pawns the Ihip on the high Tea out of nc- 
ceflity for tackling or provifion, without the confent of 
the owners, it lhall bind them ; but *tis otherwife where 
the iliip is pawned for the mailer’s debt : the mailer can 
.have no credit abroad, but upon the fecurity of ti»e vef- 
fcl \ and xXit admiralty gives remedy in thefe cafes. 1 Salh. 
35. The maAcr hath a right to hypothecate the ihip, 
for any debt, incurred on her .jccount. Vide Co. Lit, 
134, 140. Tho’ the agreement is made, and -he money 
lent at land, i Lord Ray m* 152. Benzanw JeJ/ctia* Sale 
of goods (taken by piracy) in open marker, is not bind 
ingby the admiralty \^vi , the owner may therefore ictake 
them; but at common law the Tale is binding, of whicli 
the admit alty jxjull take notice, i Roll, Jbr, Vide 
'i Vtnt. 308. 

Jf a lldp is taken by pirates upon the Tea, and the maf- 
ter, CO redeem the ihip, contraAs with the pirates to pay 
them 50/. and pawns his peribn for it, and the pirates 
carry him to the ifle of and there he pays it with mo- 
ney borroweil, and gives bond for the money, he may fue 
in the admiralty for the 50/. becaufe the Oiiginal caufe 
aroie upon the fca, and what followeth was but accefibry 
and confequential. Hard, 183. 

If goods delivered on ihip-ooard are imbczllled, all 
the mariners ought to contribute to the iatisfaflion of tJie 
party that loll his goods, by the maritime Jgw, and the 


ADMIRALTY. 

; caufe to be tried in the admiralty, 1 LHL 368. Dy 
I the cullam of x\\e admiralty, goods may beatti 1 td in the 
; ii.u:ds oi a third Jierfop, ist ca,t/a mytriiima £*/ civili, and 
I ill* y fliall bc-dclivtMed to (he plarntifiv idler defaults, on 
j i :i.-iion ^ rcllc]*c them, if ilic debt, isle, be difptoved in 
I iL ycMr and a day ; and if the party refufe to deliver ciiem, 
J he nriy be imprifoned tyroiz/hve, cirV. M.ttcb Rep, 204. 

I 'I he court nf adniit4lty may caufe a party to enter into 
! bond in nature of caution or fiipulation, like bail at com- 
mon law ; and if Jie render his body, the fureties are dif- 
charged ; and execution fhail be of the goods, or of the 
body, iLs't. not of the hinds, (lu'i. 260: i Sbep. Ahr, 
179: Sec I AW/i. 33 ; zLi^rdRuy. |2$(5: 

Fiix. 197. 

A pcrlbn in execution, on jud^^ment in the admiral^ 
court, upon a ccutj.^a maii." on the laud in AVjy £;/f- 
Lind w, 5 difcliarged, being out of the admit rjty juiif- 
dwtion. 3 Cro. 603: 1 Cto.tZ^. And wlierc failors’ 
cloatha were bought in St. Katreriue^t p.iriili near the 
Tower, Londm, whicii were delivered in chciliip; on a 
fuit in the admhtvty lor ihp money, prohibition was grant- 
ed ; for this was w'ithm 'thc county : fo of a Ihip lying 
m JVaeJc.i^all, Uc, Oaxn \ZZ\ Jlu^b^i's Air, llj.-ijBut 
the admit alty may proceed agrdnil a ihip, und the fails and 
tackle, when they are on iliorc, although alJcdged to be 
detained at land ; yet upon alleJgIng olTcr of a plea, 
claiming property therein, and refuhd of the plea, on 
this fuggcllion a prohibition (hall be had, 1 Show. 179. 

If there be a war vvith the Dutch, and an Rvghjhman, 
having letters of mark, takes an O/lendcr fora Dutch Hiip, 
and btings it into a haven, and libels againll it to have 
it condemned as a prize; but fentence be given that it is 
no prize; the Oftendcr may libel in the admiralty againil 
tlie captain, for the damage the ibip received while it lay 
in the port ; for the original taking being at Tea, the 
bringing it into the port, in order to have it condemned, 
is but a confcquence thereof, i Lev, 243 ; 1 Sid. 367. 

If. in Eng*ijh /flip takes a French Ihip, the Frtnch being 
in enmity with us, and fucii iliip is libelled againil, and 
after due notice on tiic e.xchmge, hz, declared a lawful 
prize, the king’s prodor may exhibit a libel in the admi- 
ralty court, to compel the taker (who converted the la- 
ding to his own ule) to anfwer the value of the prize 
to the king ; although it was olyefted, that by the iirft 
fentence the property was vefted in the king, and that 
this fecond libel was in n.iture of an adion of trover, 
of which the court of admiralty cannot hold plea. Carth. 
399. — [This mull be underilood of a capture without 
tJie authority of letters of marque or rcprifal.] 

Jf the owner of a iliip visuals it and furniflies it to fea, 
v/ith lettersof reprifal, and the mailer and mariners when 
they are at fea commit piracy upon a friend of the king, 
without the notice or alTei^of the owner, yet by this the 
owner lhall lofe hi.s iliip by the admiralty law, and our law 
ouglit CO take notice thereof. 1 Roll, Abr, 530. Hut fee 
I AVA Rep, 285. 

By the civil law^and cuftom of merchants, if the 
Iliip be call away, or perilh chroagh the mariners’ defaults, 
they lofe their wages ; fo if taken by pirates, or if they 
run away ; for if U were not for this policy, they would 
forfake the Ihip in a‘ ilorm, and yield her up to enetnies 
iiV, any danger, j vW. 179 : l 93 : i Fcnt, 146. 

'H'hf oilmiralty court may award execution upon land ; 
tho' Jiothold plea of any thing arifiog on land. 4 Infi. 

141. 
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141 . hhd upon letters miffve 6r ibt fcrvt the cmrepfany charch. Cp. Lit. 344^ «, ^ Whep A 

herd mey award executioti on a ja^gment given beyond patron of a church has prefeoted to it* the bill^p upon 

fea, where an EngUfim^n flies or comes over hither, by examination admits the dcric by iayidg tc habU 

imprifonment of the party, whoihnll not be delivered by /m. Co. L. 344. a. Adiion on the cafe s^ill not He 

the common law, 1 Rili. Abr. 550, When fei^poce ia againll cho bifhop, tf he rcfafe to admit aclerk to be qua- 

given in a foreign aimrtdty^ the pbrty may libel for exc- j- 4 iibd according to the canons (as for any crime or impe- 
cution of that fencence here ; becaufe all courts oi aJrni- din^enc, illiterature, bat the remedy is by writ qmrc 

ralty in Europe are governed by the civil Uw. 418. am aAm^e, or aAmhteniio cUrico brought in that county 

Sentences of any aAmiralty in another kingdom are to be where the rcfufal was. 7 Rep. 3. As to the caufcs of 

credited, that ours may be credited there, and (hall not refufal by the ordinary to admit to a benefice, fee tic* 

be examined at law here; but the king may be peti- Farfm\ !^are UnpeSt. 
tioned. Who may caufe the complaint to be examined; ADMITTANCE. Stt Ccfy&oU, 

and, if he finds jufl caufe, may fend to his ambaflador ADMITTENDO CLEELICO. Upon the right of pre-. 

where the fentence was given, to demand redrefs, and, fentation to a benefice being recovered in quart impeMt^ 

upon failure thereof, will grant letters of marque and re- or on afllfe of darrein prefentment^ the execution is by this 

priial. Raym. 473. writ ; dirc^lcd, not to the (herifi> but to the biihop or his 

If one is fued in the admiralty^ contrary to the flatutes metropolitan, requiring them to admit and inflitute the 

13 2. flat. 1. r. 5 ; ^ 15 /?. 2. c. 3, he may hare a clerk of the plaintiiF. 3 Cemm. 41s; Reg. Orig. 31, 33* 

/uperfedeast to caufe the judge to flay the proceedings. See tit. Parfin beware Impedit. 
and alfo have adion againft the party fuing. 10 Rep. If a perfon recovers an advowfon, and fix months pafs ; 
75. A (hip being privately arrefled by admmdty procefs yet, if the church be void, the patron may have a writ to 

only, and no fuit, it was adjudged a profecution within the bifhop ; and if the church is void when the writ 

the meaning of the flatutes; and double damages, comes to the biihop, the bifliop is bound to admit his 

fliall be recovered, 31, 32. clerk* Vide//«/. 24: Hflb. 152,4: z Itift. and 

By flat. 8 r. 5, if an erroneous judgment is given 3 Com. Dig. Where a man recovers againfl another 
in the admiralty, appeal may be had to delegates ap- chan the biihop^. this writ ihall go to the bifliop; and the 

pointed by commiflion out of chancery, whofc fentence party may have an alitu and a pluriex, if the biihop do not 

fliall be final. See 4 Jnfi. 339. But from the prize court execute the writ, and an attachment againfl the biihop, if 

(fee peji) appeal lies to coinmifiloncrs confifliog of the need be. New Nat. Rr. 84. In a quart impedit bttwixt 

privy council. Doug. 614. Appeals may be brought two flrangers, if there appeals to the court a title for the 

from the inferior admiralty courts to the lord high cn/* king, they (hall award a writ unto the biihop, for the king. 

tnirah. but the lord warden of the einque ports hath jurif- ADMITTENDO IN SOCIUM. A writ for aflbci* 
di^lion of ei/M/Vir/zy exempt from the admiralty of £ng^ ating certain perfons to juflices of aflize. Reg. Orig, zo 6 . 

land. A writ of error doth not lie upon a fentence in knights and ocher gentlemen of the county are ufually 

the admiralty, but an appeal, \lnjl* 1 35, 339. There alTociated with judges, in holding their ajjixies on the cir-* 

are alfo vice- admiralty courts in the king’s foreign do- cuits. 

minions, from which (except in cafe of prizes) appeals ADNICHJLED, from the Latin nihil^ or iuchil.\ 
may be brought before the courb of admiralty ixiEngland, Annulled, cancelled, or made void. Scat. 28 Hen. 8. 
as well as to the king in council. 3 Comm. 69. AD QUOD DAMNUM* A writ to enquire whether 

The Admiral, of right, had anciently a tenth part a grant intended to be made by the king will be to the 

of all prize goods, but which is taken away by Itac. damage of him or others. F.N.E, 221^2; and it ought 

1 3 Geo. 2. e. 4 ; which veils the property of all fliips to be ifTued before the king grant's certain liberties ; as a 

taken, and condemned as prize in the admiralty courts, in lair, market, { 5 fc. which may be prejudicial to others : it 

the admirals, captains, failors, &c. being the captors, ac- is direfted to the Iheriff, 'firms de Ley 25. 

cording to proportions to be fettled by the king’s procla- Star. 27 Ed. 1. ^at. 2. § 1, ordains, that fuch as would 
mation. This llatute alfo enables the admiralty to grant purchafe new parks Jhall banie •writs out of chancery to e//- 

leiters of marque. (See lit. P/hfa/eas.) For the mode of qidie concttning the fame. Jn like manner they fiall da 

proceeding in condemning p'rizes, fee the 614 ; that will purchafe any fair ^ market^ warren, or other lim 

4 Term Rep. 382, as to the commiilloners of Appeal. baty. 4 4. 

By the flat. 22 Geo. 2. c. 3, his majefly’s commiflion This wrijrjs likcwife ufed to enquire of lands given ia 
to all the privy councillors then and tor the time being, mortmain qf religion, And it is a da- 
and to the lord chief baron of the court of exchequer^ mage to*||H||Mlry, that a freeholder who hath fuiii- 

the juflices of the king's bench and common picas, and cient laDi^IPpUSl upon aflizes and jury, (bould alien his 

barons of the faid court of exchequer, then and for the lands in Mortmiin, by which alienation his heir (hould 

time being, for Rearing and determining appeals from not have Aiflirieiit eflate afler the death of the father to 

fentences in caufes of prizes pronounced in the courts of be fworn in aiKzes and juries. F.N.B. izi. 

admiralty, in any of his majefly^s dominions, declared va- The writ of ai quod damnUm is alfo had for the turning 
lidi* although foch chief baron, juflices and barons are .nnd changing of ancient highways; which may not be 

not of the jprivy council. But no (entence (hall be va- done without the king’s licence obtained by this writ, 

lit!, unlefs the major part of the coromiflioners prefent be on inquifition found that fuch a change will not be de- 

of the privy council. Sec Kyd's Com. Dig. tit. Admiralty. trimental to the public. Terms de Ley 26 ; Faugh. Rep. 

ADMISSION, admiffio.^ Is properly the ordinary’s 341 . Ways turned without this authority are not efteemed 

declaration shat he approves of the parfon prefented to kigliways, fo as to oblige the iahabitants of the hundred 

Voi*. I. ‘ E cd 
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to make nmtniM for robberies ; nor have the fabje^ an 
intereft therein to juftif/ going there. 3 Oe. 267. If 
any one change an highway without thlslauthority, he 
may flop the way at bis pleafare. See tic. Higinvay. 

The river Thames is an highway, and cannot be diverted 
without an ad quod damnum ; and to do fucb a thing ought 
CO be by patent of the king. Ifoy I'oj. 

If there be an ancient trench or ditch coming from the 
feoy by which boats and vciTcls u(ed to pafs to the town, 
if the fame \^tfiopped\fi any part by outrageournefs of the 
iea, and a man will fue to the kiu£ to make a nenu trench, 
emd to flop the ancient trench. Sec* they ought firft to fue a 
writ of ad quad damnum ; to enquire what damage it will 
be to the king or others. F. iV'. F. 225. £• 

And if the king will grant to any city the ajffifef bread 
and beer, and the keeping of weights and meafures^ an 
out quod damnum fhall be firft awarded^ and when the fame 
is certified^ then to make the g^ant. F. N* Bm 
325. E, 

It appears by the writs in the regifter, that in antlent 
times, upon every grant, coofirmationi or licence 
made by the king, a writ ad quod dasrnuni was to be liril 
awarded, to enquire of the truth the^eof^ and what da- 
mage the king might have by the faniilb ; but now the 
pra^ice is contrary ; and in the patents of common 
grants df licence, a difpenfatton by non objfante is in< 
wrted. 

ADRECTARE, addreffare, i. e, ad reSbtm ire, reflo 
Jfarr,} To do right, fatisfy, or make amends. Gerv. Do^ 
robent, anno 1 170. 

AD TERMINUM Qpi PRETERIIT. A writ of 
entry, that lay for the ledbr or his heirs, where a leafe 
kas been made of lands or tenements, for term of life or 
years ; and after the term is expired, the lands are with- 
held from the leiTor by the tenant, or other perfon pof* 
fefflng the fame. F. N. B, 201. 

Now by Hat. 4 Geo, 2. c, 28, tenants wilfully hold- 
ing over, after deq^and and notice in wTiting for deli- 
vering pofleflion, (hall pay double the yearly value. See 
tit. EfeBment, 

advent, adventus,) A time containing about a 
month preceding the feaft of the nativity (the advent or 
arrival) of our Saviour. It begins from the Sunday that 
falls either upon Sc. Andreoo^i day, being the 30th of A0- 
memher, or next to it, and continues to the feaft of Chrift's 
nativity, commonly called Chrijtmas. Our ancellors 
Ihewed great reverence and devotion to this time, in re- 
gard to the approach of the folemn feftival : for in ad- 
ventu domini nulla aj[ifa debet capi. But the ftatute Wefi, i . 
{$£• I-) r. ji, ordained that, notwitbdaodW the ufual 
Ibiemntty and times of red, it Qiiold (in re- 

fpeA of juihee and charity, which to 

be regarded) to take aififes of novel 
kdc, in the time of Advent^ Sephtag^ma, akd This 
h aifo one of the feafons, from the beginning bf which to 
the end of the oflaves of the Spipbany^ the fotemnbdftg of 
marriages is forbidden, without (pecial licence, as we 
muy And from thefc old verfes, 

Conjugium adveiitos prohibet, Hilarique relaxat ; 

Septuagena ^fetat^fed^^sSchot o^lava redueiti 

Rogatio vetiiatf loneedit Trina poteftas* 

AD VENTREM INSPICIENDUM. Sec Fentroj^. 

hfpiiiendo* 


ADVERTISEMENTS. Under ftat 9 Anne, e. 6. 
\ 5 ; and 10 Antoe, c* 26. ( 109, 100/. penalty is im- 
pofed on all perfons (the latter particularly mentioning 
Frinuts) publijbing the keeping of any office for illegal 
iafuranoea on marriage, SAc* or offices edablifhed under 
the preteiice of improving fmall fums. Tice feveral Moal- 
ties alfo impofed onder the Lottery afts, (fee this Dictio- 
nary, tit. Lottery,) extend to printers and pubKfliers of 
news*' papers in ferting the advertifenients of illegal lottery 
advencureri ; and to aillributeie of hand-biils, Qc* c^Term 
Rep. 414 ; and feveral printers of papers who bad in- 
curred fuch penalties ignorantly, were indemnified by 
flat. itGeo, 3. t\ 6i. 

By dat. 25 Gto. 2. e, 36./ i, any perfon publicly ad- 
vertifing a reward with no queftions ajked, for the return of 
things dolcn or lod, or making ufe of words in fuch ad- 
vertifement, purporting that fuch reward (hall be given 
without feizing, or making enquiry after, the perfon 
producing fuch thing fo dolen or lod, or promifing in 
any fuch advertifement to return to any perfon, who may 
have bought, or advanced money upon fuch thing the 
money fo paid or advanced, or any reward for the return 
of fuch thing; and any perfon (fuch as the printers of 
news -papers, (sfc,) printing or publifhing fuch advercife- 
ment (hall forfeit 50/. 

By^. 2 1 Geo. 3. c. 49, any perfon advertifing or cau(ing 
CO be advertifed any public entertainment or meeting for 
debating on the Lord’s day to which perfons arc to be 
admitted by money or tickets fold, and any perfon print- 
ing or publiOiing any fuch advertifement, (hall forfeit 
50/. for each offence. § 3. 

AD VITAM AUT CULPAM. An office is ex- 
preffed to be fo held, which is to determine only by the 
death or delinquency of the poffeffor ; or which, in other 
words is held quamdiu fe hene gejferit. See fiat. 28 Geo* 2. 
r. 7, on Scotch Jurifdiflions. 

ADULTi’lRV, adult erturu^ qunji ad alter ius thorum ; 
Anno 1 Her.. 7. cap. 7, and in divers old authors termed 
aduowt/y.] The fin of incontinence between two married 
perfons ; or if but one of the perfons be mairied, it is 
nevcrthelefs adultery ', but in this lafi caie it is called fin- 
gle adultery.^ to difiinguiih it from the other, which is 
double. This crimeMs fcvcrcly punifhed by the laws of 
God, and the antient laws of the land : (See the laws of 
King Edmund, c. 4 : Laws of Canute, par. 2. c. 6 , qo : 
Leg. H. 1. c. 12.) the Julian law, among the old Rom 
mans, made it death ; but in moil countries at this time 
the puniihnient is by fine, and fometimes banifiiment : 
in England \t\% puniihed ecclefialUcally by penance,^!. 

It is a breach of the peace, and as fuch antiently indi^- 
able, but not now. Salk. 552. The ufuai mode of pu- 
nilhing adulterers atjwefent is by action of crim. con. (as 
it 2icommonlyexprcned,]t«to recover damages; which are 
aflelTed by the jury, in proportion to the heinaufnefs of 
the crime, and are frequently very heavy and fevere. 

Before the fiat. 22 Cs* 23 Car.ll. c. 1. which makes ma- 
licious maiming fel<)ny,it was aquefiion, whether cutting 
off the privy members of a man, taken in adultery wtin 
another man’s wife, was felony or not ? And it is now 
held that fuch provocation may juftify the homicide of 
the adulterer by the injured hulbahd, in the moment of 
mjn^. I Hale 488. Sec tit. Baron Sc Feme* 111 . 
advocate. The patron of a caufe alitfiing his 
eit with advice, and who pleads for him : it is the fame 

in 
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in the Civil and EcdeAafttcal law, as a counrdior at ihe 
commcif Umt. Thai ecclefiaAical, or tsluirch 
was originilly oiT two iorts ; either . an advocate of the 
cau&s and intereAof the church, retained as a co^llfeUor 
and pleader of its rights; or an advocate^ an 

Jdx^ee or Avewe, Blount : Fleta lil>. 5* r. 14. : Britt, r. 
29. Both thefe olficea at firA belonged to the founders of 
churches and invents, and their heirii who were bound 
to protedl and defend their churches, as well as to nomir 
rate or prefent to them.^But when the patrons grew 'ne- 
gligent in their duty, or were not of ability or interellin 
the courts of juAice, then the religious began to retain 
\\xvi advocaUft to folicit and profecute' their caufes. Fide 
bpelman. 

ADVOCATIONE DECIM^RUM, A writ that lies 
for tithes, demanding the fourth part, or upwards, that 
belong to any church. Rrg, Orig. 29. 

AD VOW, qtAvo^w, advocare,'\ I’o juftify or maintain 
an formerly done, fee Avonvty ; it alfoAgnifies to call 
upon or produce; antiently when itolen goods were bought 
by one, and fold to another, it was lawful for the right own- 
er to take them wherever they were found, and he in 
ivhofe poflertion they were feund, was bound ad^ocare, 

r. to produce the feller to juAify the faie ; and fo ou till 
they found the thief. Aftci wards the word was taken 
for anything which a man acknowledged to be his own, 
or clone by him, and in this ienfe it is mentioned in Fhta^ 
lib. I , cap. <J. par. 4. 

ADVOWSON, Ad^.ccauo.'\ 'Fhc right of prefenta^ 
lion to a church or benefice : and he who haili this r.glit 
to preloiit is llilcd [ation : bcc.iii(c they ih.nt original!) i b 
tamed (he right ot prefencation to any cliurch, uere main- 
fillers of, or bencf.vilorj to, (he fume chuich : it being 
prefumed that he who founded the h will and 
t.ike it into his prcvtedlioii, and be a p.itron to defend it 
in jult rigliis. When (he Lhriiiian leiigion was firAcAa- 
bblhed inEn^fantit kingsbegan to build Cc-ihedralcIiUrches, 
and to make biihops: and afterwards, in imuation ul 
them, fcveral lords of manors founded particular churches 
on fome port of their omh lands, and endowed them with 
glebe ; referving to ihcmfeivcs and their heirs a right to 
preienc a fit perlon to the blAiop, when the fame ihouid 
become void. See 2 Comm. 21 — 3. 

Under this head Aiail be confidercd> j 

I . The fe^vnal kinds of advon.\,'jGn. ' 

II. li.<iv advotv/ons may lapfe. 

III. Ho^v they may he gained hy ufurpation. .,*1. 

I V. Of the right of prefenfation. 

For the law relating to appropriations and impropriations of 
lentfices^ fee tit. Appropriation. 

I. Advowfons are of two kinds ; appondamtt and ing**^: 
Appendant^ is a right of prelcutation dependant Upon a 
manor, lands, fAc. and palTes in a grant of the manor as 
incident to the fame ; and when manors were Aril created, 
and lands fet apart to build a church on fome part thereof, 
the advowjon or right to prefent to that church became 
gpf erdemt to the manor. Jdsutm/fon in grofi is a right 
fubfi Aing by itfitlf, belonging to a perjon^ and not to a ma- 
nor, Unds, fAc. So that when an admvmjhn appendau Is 
fevered by deed or grant from the corporeal inheritance 
to which it was appendant, then it becomes an advrwfon 
in grofs. Co. Lit. 121,12a, 


If lie that is of a manor, to which an adrowibn 
tsappendant, grants one or two acres ofrlie manor, toge- 
ther with the advowfoh } the a lvowfon is appenoant to 
fuch acre ; especially after the grantee hath pr^fented. 

Cmpleat Incumhent^ c. 

But this feoffment of the acre with the advowfon ought 
to be by dred, to make ij^e advowfoh appendant ; and the 
acre of land and the adVowfon ought to be granted by 
the /Mc in the deed ; for if one, baying a manor 
with an ndvpwfon appendant, grant an aery parcel of the 
faid manor, andby anotherclaufe in the fame deed grants 
the advowibn ; tne advowfon in fuch cafe fliall not pafs 
as appendapt to the acre ; but if the grant had been of 
the iatire manor t the advowfon would nave paAed as ap- 
pendant. So if a huA)and, feifed in right of his wik of a 
manor to which an advowlbn is appendant, doth alien' the 
manor by acres to divers perfons, faving one aert ; the 
advowfon Aiall be appendant to that acre. Or if a teffee 
for life of a manor to which an advowfon belongs, alien 
one acre, with the advowfon appendant, tlve advowfon is 
thereby appendant t j that acre. IFd/f. c. 7. 

The right of advowfon, tho* appendant to a trtanori caf- 
tle or the like, may be fevered from it in ocher ways, and 
being fevered, becomes an advowfon ingrofs ; "and this m»y 
be effe^ed divers ways: as, i. If a manor or other thing 
to which it is appendant is granted, and the advowfoh ex- 
cepted. 2. If the advowfon is granted alone, without 
the thing to which it was appendant. 3. If an advhwfon’ 
appendant is prefeticci to by ihc patron, as an advowfon 
in grof}). G 757. 

A difapperdancy may alfo be temporary ; that is, the 
nppend.incy, iho* turned into grols, may reiuin ; as, 1. 
if the advowfnn is excepted in aleafcofa manor for llfe’j 
during the lesfe, it is in grofs, but when the leafe expires 
it is appendant again. zV If the advowfon is gi'anted for 
life, and another enfeoffed of the manor with the appur« 
ccnances ; in fuch cafe at the expiration of the grant it 
(hall be appendant ; and fo in other cafes. 

But with refpect to the king, by the ffatutie of pratr^^ 
tha regij, 17 Ed. 2. c. 15, IThen the king gpiietS^ve 
grant tth land or a manor with appurtenantes \ without he 
make exprfs mention in his deed or nvriting^ ef adooattfm^ 
the king I'cf^'vrth tohimfelf ftch aehionvfons^ albeit that among 
other prifns it Ijfith hern ohftv'ved othervsife. 

Yet when he rrjloreth^ as in cafe of the reAitution of a 
billiop’s temporaliiea; tften’ advowfons pafs without ex- 
picfs mention, or any words equivalent thereto, iors.64. 

The law, in the cafe of a common pei-fon, is thus fet 
down by Rolle^ outofthc antient books: Jf a man feifed 
manor to which an advowfon is appendant, aliens 
that manor, without fayifig with the appurtenanai (and 
jsven without naming the advowfon) yet the advowfon, 
(hall pafs ; for His parcel of the manor. 2 Rol Ahr, 60., 

An advowfon being an inheritance incorporeal, and not 
lying in manual occupation, cannot pafs by livery ; but 
may be granted by deed, or by v;il\ either for the inhe- 
ritance, or kr the right of one or mdre turns, or for as 
many as Aiall happen within a time limited. 

But this general rule, with regard to advowibns in 
grofs, next avoidances, and the like, is to be utiderAood 
with two fiAiitacions. ' 

FirA, That it extends not to eccleftaAical jperibns of 
any kind or degree, who are feifed of advowions in the 
right of their enurbhes ; nor to maAers antf fellows of 
R 2 collegtSj^ 
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colleges^ nor to guardians of horplcals, who are feifed in 
right of their houfes ; all thcfe being reilraincd (the 
bilhops by the i £/fa. cap, 19, and the rcll by the 1 3 liV/s. 
tap, 10,) f<om making any grants but of things corponal^ 
of which a rent or annual profit may be referved ; and 
advowibtis and next avoidance^;, which are incorporeal TLT\fl 
lie in grant, cannot be of char fort } and therefore fuch 
grants, however confirmed, are void ag.iinfl the fuccefTor ; 
though they have been adjudged to begovjd agaioll the 
grantors (as bifliop, dean, mailer, or guardian) during 
their own times. 

Secondly, A grant of the next avoidance maybe aliigncd 
before the avoidance happens. 2 RoL Ah, 45, Hut 
an avoidance cannot be granted by a common perfon after 
it is fallen : while the church is abfolutely void. Mo, 89 : 
Dy, 129^.: 26 4 : 2^3 iz : fee 2 1 97 ; and a grant 

of the oAvo^M/on made after the church is adually fallen 
vacant is equally void ; not as i> faid in the old hooks 
beeaufe it is a chofe in a6tion ; but becaufe fuch grants 
might ( indeed inevitably would) encourage fimony. 
2 Burv', 1510, 1. See tit. Simony y and fee Kyd*s Com, Dig, 
tic. AJvoix/on, 

If two havi» a grant of the next avadn^ce, and one re- 
leafeth all right and title to the other while the church is 
void : fuch releafe is void. But the king's grant of a void 
turn hath been adjudged to be good. 3 Leon, 196 : Dy. 
283, /z : Hob. 140. 

if one be feifed of an advowfon in fee, and the church 
doth become void, the void turn is a chattel ; and if the 
patron diech before he doth prefenc, the avoidance doth 
nbt go to his heir, but to his executor. c, 9. 

But if the incumbent of a church be alfo feifed in fee 
of the advowfon of the fame church, and die ; his heir, 
and not his executors, fhall prefent; for alcho' the ad- 
vowfon doth not defeend to the heir «*it the death of the 
anceftor, and by his death the church become void, fo 
that the avoidance may be faid in this cafe to be fevered 
from the advowfon before it defeend to the heir, and 
veiled in the executor ; yet both the avoidance and de- 
feenc to the heir happening at the fame inllant, the title 
of the heir /ball be preferred as the more antienc and 
worthy. c, g. /o, yi. Sec Watkint on Dcfccnts^ 

p, 6 t i 3 L{'^, 47. 

Tenant by the curtefy may be of an advowfon, when 
the wife dies before avoidance. 1 In^, 29. a. 

By lad will and tedament, the right of prefenting to 
the next avoidance, or the inheritance of an advowfon, 
may be devifed to any perfon ; and if fuch devife be made 
by the incumbent of the church, the inheritance of the 
advowfon being in him, it is good, tho' he die incum- 
bent; for altho' the tedament hath no cdedl but by the 
cie.*ith of the tedator, yet it hath an iucoption in'liis life- 
time. And fo it is, tho* he appoint by his will who 
Jhall be prefented by the executors, or that one execu- 
tor lhall prefent the other, or doth devifo that his cxe- 
iutors lhall grant the advowfon to fuch a man. Wat/, 

. . 10 . 

yldvo^ii/ons are pycftnlatlve^ coUativcy or donative. 

An advowfon prefentatn'c is, where the patron does pre- 
fent or odcr his clerk to the bilhop of the dio^efe, to be 
indituted in his church. 

This may be done cither by word or writing. The' 
king may prefent by word, or in writing under any fcal t * 
^•ho oihcrwifc cannot do any legal a< 5 i, but by matter of 
record ; or by letters patent under the great leal, Hut 


where a corporation aggregate doth prefent, it mud be 
under fcal. The prcfcncation to a vicarage doth of 
common right belong to the parfon.' If 9l feme etniert 
hath title to prefent, the prefentation mud be by huiband 
and wife and in both their names, except in cafe of the 
queen con fort. Wood's Ik/, 155, 

A guardian by focage or by nurture cannot prefenc to 
a vacant living in right of the infant heir, or in his name, 
bcoaufe he can make no benede of it, or account for ir, 
though it is fometiines pradifed, and made good by time. 
Therefore the infant lhall prefent of whatfoever age. 
Vide Co, Lit, \ y b. If a common patron prefencs fird one 
clerk, and then another^ the bilhop may inditute which he 
pleafcs ; unlcfs he revokes the prefencacion of one of them 
before lie is ndmitced by the bilhop. If there is a right 
of nomination in one, and a right of prefentation in 
another, to the fame benefice ; he that has the right of 
noininarion is the true patron, and the other is obliged to 
prefent the clerk which is nominated. 1 In/, 15O. 

An advowfon coUative'w chat advowfon which is lodged 
in the bilhop ; for collation is the giving of a benefice by 
a bifliop, when he is the original patron thereof, or he 
gains aright by lapfe. 

Collation differs from inditution in this; that inditu- 
tion ib performed by the bilhop upon the prefentation of 
another, and collation is his own aft of prefentation ; and 
it di/fereth from a common prcfcncation, as it is the giv- 
ing of the church to the parfon ; and prefentation is the 
giving or offering the parfon to the church. But colla- 
tion fupplies the place of prcfcncation and inditution ; 
and amounts to the fame as inditution, where the bilhop 
is both patron and ordinary, i Li/. Ah, 273. 

A bilhop may either ncgleft to collate, or he may make 
his collation without title ; but fuch a wrongful collation 
doth not put the true patron out of podedion ; for after 
the colliiue of the bilhop is indituted and indufted, the pa- 
tron uuy prefent his clerk ; collation in this cafe being 
to be intended only as a privifional incumbency to ferve 
the church, x 344. 

Where a bilhop gives a benefice as patron, he collates 
by writ plcno; when by lapfe, /W Jevoluto, The col- 
lation by lapfe is in right of the patron. F. N, B, 31. 
Sec po/, Lapfe 11 . 

An .id vowfon donative is, when the king or other pa- 
tron (in whom the advowfon of the church is lodged) 
docs, by a fiugle donation in writing, put the clerk into 
poireifion, without prefentation, inditution, or induction. 
Donatives are either of churches parochial, chapels, pre- 
bends, fAc, and may be excoipt from all ordinary jurif- 
diftions, fo that the ordinary cannot vifit them, and con.- 
fequcntly cannot demand procurations. If the true pa- 
tron of a church or chapel donative doth once prefent to 
the ordinary, and his clork is admitted and indhuicJ, it 
becomes a church prrfentative^ arid diall never have the 
privilege of a donative afterwards. Yet if a dranger pre- 
fents CO fuch a donative^ and inditution is give^i, all is 
void. 1 ]n/i, 151?.* 

The right of donution defeends to the heir (the anecdor 
dying feifed, where the (Church became void in bis life* 
time) and not tg the execuiox'; which it would had it 
been a benefice. 2 H'Hfon 150, i. 

There is not any cafe in the books to exclude the heir 
of a donative from his turn in thi) cafe. And a patron of a 
donacFte can never be put out of poITeiBon by an u/erpatioiu 
Id. ibid* 
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11 . A Lapje is a tide (iven to the ordinary, to coUate 
to a churchy by the neglect of the patron to prrfent to 
it within fix tnonths after avoidance. Or a h^pjfe it a 
devolution of a right of prefentinglratnthe patron tb the 
biihop ; from the bifhop to the archbiihop ; froiyi the 
arebbifhop to the kiog. The term in which the tide by 
iap/e commencet from one to the other fueceifieely it 
montht, or half a year accoiding to the calendar, not 
accountiog twenty- eight dayr to the fflOnth# at isi Other 
ca(es, becaule this computation it by the/£cclcfid(Hcal 
law ; and becaufe umpus ftm^^ in the/ftat. of 2. 
chap. 5, is intended of half a year, the whole year con* 
taining 369 days; which being divided, the half year for 
the patron to prefent it 18a days. The day in which 
the church becomes void it not to be reckoned as part 
of tlte fix months. IVowPs Inft. 160 : Hoht 30; 4 Kep> 
17:6 Rrp. 62. 

Where a patron prefents his clerk before the bifhop 
hath collated, the prefentation is good, norwithdanding 
the fix months are pad, and fhall bar the bifbbp, who 
cannot take any advantage of the lapfi : and fo if the pa^ 
iron makes his prefentation before the archbiihop hath 
collated, although t%velve months are paft ; but if the 
oijhop collates after twelve months, this bars nottlte arch- 
billiop. 2 RoU Ah* 369 : 2 InJL 273. li a biihop doth 
not collate to benefices of his own gift, they lap/t at the 
end of fix months to the archbiihop ; and if the arch* 
bidiop, neglects to collate within fix months to a benefice 
of his gift, the king fhall have it by lapfe* Dr^ Cs’ ^tud* 
i, 36. And if a church continues void feveral years by 
the fucccflbr of the king may prefent. Cro, Car, 
258. But if the king hath a title to prefent by Jap/?^ 
and he iiidcrs the patron to prefent, and the prefentee 
dies, or refigns before the king hath prefented, if the 
prefentation is real, and not by covin, he hath lod his 
prefentation ; for lapfe is but for the firil and next turn, 
and by the death of the incumbent, a new title is given 
to the patron ; chough it hath been adjudged that the 
king in fuch cafe may prefent at any time as long as that 
prekntee u incumbent. 1 Cro^ 216 : Moor 244. When 
the patronage of the church is litigious, and one party 
doth recover agaiull the other in a quart impeditt if the 
biihop be not named in the writ, and fix months pais 

hile the fuit is depending, lapfe fhall incur to the bi- 
fiinp : if the biihop be named in the v^rit, then neither 
the bifhop, archbifhop, or king can take the benefice by 
lapfe : and yet it is faid, if the patron within the fix 
months brings a quart imptdit againd the bifhop, and then 
the fix months pafs without any prefentation by the pa* 
tron, lapfe fhall incur to the bifhop. 2 Kol. Ah. 365 : 
6 Rtp* 52 : 1 Inji, 344 : Hoh. 270. 

Where the biihop is a didurber, or the church re* 
mains void above fix months by his fault, there fhall be 
no lap/t. 1 In/>, 344. A clerk prefented being refufed 
by the bifhop for any fufficient caufe, as illiterature, ill 
life, he is to give the patron notict of it, that ano- 
ther may be prefented in due time, otherwife the bifhop 
fhall not collate by iapfe; becaufe he fhall not take ad- 
vantage of his vwH wfon^^ in not giving notice to the 
patron as he ought to do by law. ^tr 292. And if an 
avoidance is by re/gnation, which mud neccffitrily be to 
the biihop, by the ad of \J^%incumhtnt, ot by dtpiiwiiou^ 
which is the ad of the law ; lapfe fhall not incur to the 
bifhop, till fix months afeer notict given by him to the pa- 


tron : When the church becomes void by the death oC 
the incumbenr, the patron mud prefisne in fix luonthe 
without notice from the bifhop, qjr lliaii lofe bisprelen* 
cation by lapfe. Dyer 293, 327 : l Inft, 135 ; AfRap. 73. 
And it is cxprefsly provided,* by iUt,^ J 3 £//>. c. 1 2, thac 
no title conferred by lapfe fhall accrue upon any depriva- 
tion spfi fadhp bui a]fter fix mctiths^ aotiee of fuch aepxiva* 
tion, mven by the ordinary to the patron^ 

In^ecafhs of dtprii atm and rt/iguathh where the 
patron is to have notice before the church can lapft^ the 
patron is not bound to take notice from any body but 
the biihop himfeif, or other ordinary, which mud be per- 
fonailiy given to the party, if he live in the fame country | 
and fuch notice mud exprefs b certain the caufe of 
privation, fAc. If the patron live in a foreign county, 
then the notice may be publiflied in the paridi church, 
and' affixed on the church door. Cro. Elm. 119: Dyer 
528. And this notice mud be given, even though the 
patron himfelf profecuce the incumbent to deprivation. 
6 Rep. 29. 

There are aatoidancts hy ad of parliament ^ wherein there 
mud be a judicial fentence pronounced to make the liv- 
ing void : if a man hath one benefice with core, fAc. and 
take another with cure, without any difpenfation to hojd 
two benefices, in fuch cafe the fird is void by the datute 
21 ^.8. c. 13; if it was above the value of 8/. During 
an avoidance, it is faid thac the houfe and glebe of the 
benefice are in abeyance', but by the dac. 28 H. c. it, 
the profits arifing during the avoidance are given to the 
next incumbent cowards payment of the fird fruits; tho* 
the ordbary may receive the profits to provide for the 
fervice of the church, and fhall be allowed the charges 
of fupplyii^ the cure, lie. for which purpofe the chur^** 
wardens ofthe parifhare ufually appointed. 

If a clerk is injiituted to a benefice of the yearly value 
of 8/. and before indudion accepts another benefice with 
cure, and is bdituted, the fird benefice is void by tho 
dat. 21 H.Z. c. 13: for be who is indituted only, is pro- 
perly faid to have accepted a benefice within the words 
of the adl. 4 Rep. 78. 

But if he is induded into a fecond benefice, the fird is 
void in fado H jure^ and not voidable only, quoad^ the 
patron, and until he prefents another ; and in fuch 
cafe the patron ought to take notice of the avoidance 
at his peril, and prefent within the fix months, Crv, 
Car. 258. 

In cafes where there ought to be notice, if none is 
given by the biihop or archbifhop in a year and^ hal^ 
whereby iapfe would come to the king if ic had been ' 
given : here the lapfe arifes not to the king, where no 
title arofe to the inferior ordinary. Dyer 340. And it 
has been adjudged, that lapfe is not an intcred, like the 
patronage, but an office of trull repofed by law in the* 
ordinary ; and the end of it is, to provide the church a 
rcflor, in default of the patron : and it camUst be granted 
over ; for the grant of the next lap/e of a church, either 
before it falls, or after, is void.' F. N. B. 34. Alfo if 
lapfe incurs, and then the oi'dlnary dies, the king fhall 
prefent, and not the ordinary's executors, becaufe it is 
rather an iglminidration, than an intered. 2^ S. 3. 4. 

A lapfe may incur againd an infant or feme covert, if 
rhey do not prefent within fix months. 1 Ind. 246. But 
there is no lapfe againd the king, whp may take hii own 
time ; and pleoarty ilhan be no bar againd the king's title. 

2 bccaufc 



ADVOWS 

bifcaufe nuUum tempus o:currtf w/. z Injt, 273 : D^er 351* 
By -pr^sfentatlon and inlliiuifon, a iapfc is prevent'd ; 
though the clexlc is never iiu)u6U*d : and a donative 
cannot lapfe cither to the ordinary or the king. 2 hij}. 

Set: zComm, 276, and 4 Comm, JOj. 

il!. The UfurpatUn of a church bencHce is svhen one 
ihuc hath no right prefents so the church; and his clerk is 
admitied and iridiiutcd into it and hath quiet poHenion 
ft^ months atteriniUtution before z<^uare brought. 

It mud commence upon a preientation* not a collation, 
beaiufe by collation iho church is not full ; but the right 
patron may bring bis wiit at any time to remove the 
ulurpcr. 1 Inft, 227: tRtp. 30. 

No one can ufurp upon the king; but an ufurpation 
may difponefs him ol his prerencaiion; fo as he Hiaii be 
obliged to bring a qunre impciiit, 3 SatA» jSq. One co- 
parcener or joint-tenant cannot ufurp upon the other ; but 
where there arc two patrons of churches united, if one 
prefents in the other’s turn, it i:> an ufnrpation, Dy. 259. 

A prefentation which is void in lav^ , as in cafe of fimony 
or CO a church that is full, makes no ufurpauoD, 2 Ri*p 93. 

In this cale of ulurpaiion ^the patitm loll, by the 
common law, not only his turn of pfele(|iincar, but al(b 
the perpetual inheritance of the adveni^n ; /b that he 
could nut piefent again upon the next avoidance, unlefs 
in the mean time he recovered his right, by a real action, 
v\z. a ‘Wfit of ri^ht of aJvo'iv/on. 3 L.om/n, 2 43. See fur- 
ther lit. Oi^nfit! Prftutmrnt i ^targ hnpetht. 

But bilhop in aijcic.u times, cither by carcleirnefs ci 
coiiu/ion, frequentiy imlituting clerks upon the picfen- 
tatiun of ufurpers, and thereby defrauding the real pa- 
trons of their right of polfellion, it v/us ui fubHance 
cntidcd by Hat. IPijlm, 2. {13 £. I1) 5. § 2, “ that if a 

poUeHory action be brongiu within Ax months after the 
atoidauce, the patron Ihull (notwithlbinding fuch ufur- 
pation and iDllicution] lecovrr tiiat very prei'entacion 
which gives back to him tiie feilin of the udvowlbn. Vet 
Bill if (he true patron omitted to bring his a^flion within 
fix months, the ieifin was gained by the ulurpcr, and the 
patron, CO recover it, Was driven to the long and hazardous 
proccls of a writ of right. 'lo remedy which it was far- 
ther enafird by llature 7 c, 18, ** that no ufurpaiion 
lhail dilplace the eAace or intereil of the patron, or turn 
it to a mere right ; but that the true pacion may prefent 
upon* the next avoidance, as if no fuch ufurpacion had 
happened.*’ So that the title of ulurpacion is now much 
narrowed, and the law (lands upon this rcafonable foun- 
dation : that if a Granger ufurps my prefentation, and 1 
do not purfue iny right within Ax months, I ih.'ill Jofe 
that turn without remedy, for the peace of the church, 
and as a punilhmenc for my own negligence; but t^^at 
tarn is the only one J flialUofe Chcreby. Ulurpation 
now gains no right to the ufurper, with regard to any 
future avoidance, but only to the prelent vacancy; ic 
cannot indeed be remedied after Ax months are paA; but 
during thofe fix months, it ii only a fpecies of diflnrb- 
ance. 3 Comm. 244. 

1 . Advowfom were formerly moft of them appendant 
to manors, and the patrons parochial barons; the lordlhip 
of the manor, and patronage of the church were feldom 
in diAFft'cnc hands till aJvowfons were ^Ivcn to reli-^ 
gious houfes ; but of late times the lordlhip of the manor 
and the adum^Jon of the chur.ch have been divided ; an# ' 
now not only lords of manors, bot mean peifons have, by ^ 
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purchafe, the dignity of patrons of churches, to the great 
prejudice thereof. By the common law the right. of pa. 
troiuge is a real right Axed in the patrons or founders, 
and their h^irs, wherein they have as abfolute a property 
as any other man hath in his lands and tenements : for 
advtnufm are a temporal inheritance, and lay fee ; they 
may be granted by deed or will, and are aAets in the 
hands of heirs or executors. Co, Lit. 119. A recovery 
may be AsAered of an advvwfon ; a wife may be endowed 
of it; a hulband tenant by the curtefy ; and it may be 
forfeited by treafon or felony. 1 Rep. 56; 10 Rep. 55. 
If an aduovfoii defeends to coparceners, and the church 
after the death of their anceftors, becomrjl void, (by liar. 
iVefim. 2. (13 E. I ;) llaf. 1. c. 5,) the eldcA filler Ai a II 
Aril prefent. And when coparceners, join tenants, \£:. are 
feifedofan ad. oufon^ and partition is made, to prefent 
by turns; by Hat. 7 c. 18, each Aiall-be feifed of 
their feparate eAatc. 

Prefiniation is properly the adl of a patron oferinv hii 
chrk to the b'Jhop of the tHveefe^ to he hflititted in a church 
or Lenefice of his p^ipt which is void. 2 Ld. Ahr. 351. 

An alien^hoTTi cannot prefent to a bcneAce in his oomh 
right ; for if he purchnfes an advowfon, and the church 
becomes void, the king lhall prefent after office found 
that the patron is an alien. 2 Ntlf 1290. And by Aar. 

7 R. 2. e. 12, no alien (ball purchafe a beneAcc in rhis 
realm, nor occupy the fame, without the king’s li.cnce, 
on pi* in of a 

Papifs are diLiblvd to prefnt to benefices, and the Uni' 
icrfities are loprfenit kz. But a Popiih rscjfjnJ i.i.iy 
g ant away his patron, ge to another, who m.iy muke 
prefentation^ where there is no fr.tud ; See ilat. 3 Jnx . 1 . 
e. 5 § iS, 19: \ fy.iS M e. 26 : 12 Anne, c. 14: i-'sf 
I fev. 19. But by llu. ll Ceo. 2. c. 17. § 5, Grani's of 
a,ivoxufens by papiAs are void, unlefi made for a valuable 
coiifideration to a proiedant purchafer, and only for ihe 
bcncAt of proicAants ; anddrj^i/rj of adio^fns, by pa- 
pilh are alfo void. 

All perfons who have ability to purchafe or grant, 
have likcwife ability lop.efint to vacant bcneAccs ; but 
a dean and chapter cannot prefent the dean ; nor may .a 
clergyman who is patron prtfint himfelf, though hr may 
pray to be admitted by the ordinary, and the admillion 
(hall be go^'d. 

Coparceny'S arc but as one patron, .and ought to agree 
in the prefentation of one perfon ; if they cannot agree, 
ihr cldcll Aiall prefent Aril alone, and the biffiop is obliged 
to admit his cleik, and afterwards the others in their 
order Aiali prefer their clerks ; jointenants and tenants in 
common, mull regularly join in prefentation, and if either 
prtfnt alone, the bifhop may refufe his clerk ; as he may 
alfo the clerk prefented by the major part of them ; but if 
there arc two jointenants^f the next avoidance, 'me may 
fntfent the other, and two jointenants may prefent a third, 
but noc a ftrangcr. 

If a redlor is made bifhop, the king (hall prefent to the 
re^ory unlefs he g>Rnc to the biihop, before he is confe- 
crated, a difpenfation to hold it with his biAioprick ; but 
if an incumbent of a church is made a biAiop, and the 
king prefevts or grants that he Aiould hold the church in 
eornmrnJam which is yuajs a prefentation, a grantee of the 
Aeyt avoidance or prefentation hath loA it, the king hav- 
ing. the next prefentation. See 2 Stra. 841, that this pre- 
ii;hUtibn is not conAned to the life-time of the bifhop 
‘ » pnmotal. 



AERIE. 


ADVowsoN rv. 

promoted. If the king prefint to « church by where 
he ought to frtfent pUno jure^ and at patron of the 
church, fuch a prtfentatkn It not good i for the king 
deceived in hia grants by miftrfcing his tide, which mhy 
be prfjadieial'co' him; the pre/i^ting by lapft ehtitling 
that prefintatiM : The loid chancellor preftMs to the 
fctngS beneiices under aoA a lUU Ah. 3(4: 5 tnft^ 
136: C». Liu 1^6:' a Kilf. Ah* ia8^ ^ 

3 ^ 1 - 

The king may repeal a pftfinttaim before his clerk is 
induced i and this he may do by granting the pte/enta* 
tion to another, which, without any farther fignihcation 
of his mind, is a revocation of the Hrft prefen ration. 
Dyir 290, 360. 

If two patrons prcfent their clerks to a church, the bi* 
Ihop is to determme who lhall be admitted by a Jui pm~ 
trmathsy SiC, Mon' 499. 

A clerk may be rctufrd by the bifhop, if the peUron is 
excommunicate t and remains in contem];u 40 days. 2 Ro, 
Ah. 355. As to refufal for the infufficiency of the clerk 
prefented, fcctit. 

If the biOiop refufes to admit the clerk prefented, he 
muft give noti<^ of bis refufal, with the caufe of it, forth- 
with ; and on fuch notice the pairpn muft prefent ano- 
ther clerk, •within fix months from the amidaxei^ if he 
thinks the objedlion againft hit firft clerk contains fufli- 
cient caufe of refufal ; but if not, he may bring his qvAre 
impedit^ againft the biihop. 2 RoU Ah. 364. See ante^ 
Lapfe II. 

If a defendant, or any ftranger, prefents a clerk jpend- 
ing a quare im/editt and afcerw.irds the pliinrifF obtains 
judgment, he cannot, by virtue of that judgment, re- 
move him, who was thus prefented; but he is to bring 
z feire facias againft him to lliew caufe quare t^ecutimem 
non hahet ; and then« if it be lound tha he had no title, 
he fliall be amoved. The way to prevent liich a pre- 
fentation, is to take out a admittas to the biihop r'and 
then the writ quare incumhraCit lies, by virtue whereof 
the incumbent ihali be amoved, and put to hisyam-r /«• 
pcd'it^ let his title be what it will; bur if a n} ssdssuttas be 
not taken out, and another incumbent Ihould come in by 
good title penfUnte iitCy he (hail hold it. Sid. 93 t Cro. 
7 ^^- 53 - 

When a bifhop hath a prefentation in right of his bt- 
fhoprick, and dies, neither his executor, nor heir, (hall 
h ive the void turn, but the king; in whofe hands are the 
temporalties ; and he hath a right to preirnt on an avoid- 
ance after the feizure, on death of the piftiop. 

Tenant in tail of an advowfon, and bis Ton, and heir 
joined in the grant of the next prefentation, tenant in 
tail died ; this grant was held void as Co the (bn and 
heir, becaufe he had nothing in the advowfon at the time 
he joined with his father in the grant. Hob, 4^. 

If a prefentation itfelf bears dare while the church is 
full of another clerk, it is void ; and where twoor more 
have a title to prefent by tqrn, one of them pre(enrs, 
his clerk is admitted, snftituteU and induced, and after- 
wards deprived, he (hall not prefent again, but that pre- 
ientatipn (hall ferve his turn : though where the admif- 
tion and inftitotion of his clerk is void, there the turn 
(hall not be ferved ; as if after indudlion he negle^s to 
read the thirty- nine articles, his tnftitution is void 
by the ftat. x 3 EU%. and thd patron may prefent again, 
F. N. S. 2$: s 


The right prefenting to a church, may pafs from 
^ one the fame by the patron’s acknowledglnrt^ 

s a ftatqte, which being extended, if the church oe* 
comes void, At^kig tie emqfefi efiate^ the conufee may 
prefent. Owen 49. 

Where a comfnon purthn Is petron, he may prefent by 
pxrol, ns well as by wKisn^ to the UOiopi Co. Liu 
1 20, A ortfimtation dekh not caTty with it the forma* 
lity of a deedf't but it is in the nature erf a Jener 
by which the clerk is oilvred to the biihop ; and if ps^th 
no itttefell, as a grant doth^ beine no mdrethan a ro* 
commendatiaii oiP a clerk to ihe oraiiitry to be.adinirtcd. 
But where a plaintMT declared upon a grant of the next 
prefentation, and on oyer of the deed It appeared to be 
only a letter written by thb pzirot to rhe father of the 
pUittiiif, that he'had given hxs Ibn the next pfefetitatioh ; 
adjudged that it would not paft by fuch iMer, without 
a formal deed. OicM!e4;. 

Right of prefentation may be forfeited in ftveral cafes | 
as by attSsinder of the patron, or by mz/eCvry, and then 
the king (hall prefent : and if thC outlawry be reverfed 
where the advowfon is forfeited by the outlawry, and the 
church becomes void afler, the preftntation is' veiled in 
the crown ; but if at the time 6f the outlawiy, the church 
was void, then the preftntation was forfeited as a chattel^ 
and on reverfing the fame, the party (hall be rellored to 
it. By appropriation without licence from the crovirn, 
right of prefentation may be forfeited ; iho’ the inheri* 
tance in this cafe is not forfeited, only the king Aall have 
the prefentation in nature of n difirejs^ till the party hath 
paid a fine for hxs contempt. By alienation in fte of 
the advowfon by a grantee for life of the next avoidance, 
a prefentation it forfeited; and afrer foch alienation the 
grantor may prefent, but then be mnft enter for the for- 
ftiture of the grantee, in tie life iiinetf the incumbent, 
to determine his eftate before the preftntation veils in 
hlnfi on the incumbent’s death. And by fiMonyit may be 
Jikewife forfeited and loft. Moor 26^: PUnnd 299: 

2 KoR. Ah. 35a ! ftat 3X El'%. e,6. Stt Simony^ $cc. 

advowfon of the moietV of ’the 

CHURCH, advoeatio medictatis ecAcJue.^ Is where there 
are two feveral patrons and two ftveral incumbents in 
one and the fame church, the one of the one moiety, the 
other of the other moiety thereof. Co. Lit. 17 h. — — 
Medietas advocationis^ a moiety of the eudvowfin, is' where 
two muft join in the prefentation, and there is but one in* 
cumbent: But fee ftat. 7 Anne^ c. 18, mentioned in tit. 
Advozvfon IV. 

ADVOWSON OF RELIGIOUS HOUSES. Where 
any perfons founded any houfit ef religion^ they had there- 
by the adhvensfin or patronage thereof, like unto irhofe 
who built and endowed parilh churches. And fometimes 
thefe patrons had the foie nomination of the abbot, or. 
prior, either by inveftiture or delivery of a piftorat 
ftaff: or byldired prefentation to the diocefah ; or if a free 
eleAlon were left to the nligious^ a conoi d*efiire^ or licence 
fof election, was lirftto be obtained of ihc patron, and the 
el^ confirmed by him. KemiePt Paroeh Aniiq. 147,163. 

AERIE, aeria atcipitrwtJ] An aify of golhawks, is the 
proper term tor hawk.s for that which ol other birds we 
call a neft.' And it is generally foid to come from the 
French word idre^ a hawk’s neft. S^elman derives ir from 
Sax. eghcy an egg, foftened into eye, 1 ufeii to exprefs q 
brood of pheaiants^) and thence ^rie, or as above <seii>, 

a place 
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a place or repoAtory for eggs. The liberty of keeping 
thefc ivrw of hawks was a privilege, granted to great 
perfotls : and the preferving the afrw in the king’a fo- 
refts was one fort of tenure of lands by fib^ice. 

iESTlMATlO CAPITIS, W«//] King 

Athelfiaw ordained that fines Ihould be paid for offe'acea 
committed againll fevcral perfons according to their de- 
grees and quality, b>* efiimatim of their hca^s. Creff, Cb. 
Hijl, 834; Leg, Hen* I. 

iC'TATE PROBANDA.] A writ that lay to enquire, 
whether the king's tenant holding in chief by chivalry, 
was of full age to receive hn lands into bis own hands. 
It was dire^ed to the efeheator of the county \ but is now 
difufed, fincc wards and liveries are taken away by the 
i^atute. Keg* Orig* 294. '' 

AFFEERERS, afferaUrcs^ from the Fr. to af- 

ArjRit] Are thofe who in courts-leet upon oath, fettle and 
moderate the fines and amercements ^ and they are alfo 
appbinted for moderating ammemencs, in courts-baron. 
See tjt^ Lcet* 

AFFIANCE, fiom the Latin Aji^are^ L e. jUem liare.] 
The plighting of troth between a man ana a woman, 
upon agreement of marriage. Lit* ^JK.59. 

AFFIDARE, I'o plight one*s faitllfc"^orgive or fwear 
fealty, i. e. fidelity. to be imtiAered and en- 

rolled for foldters. M* S* Dorn, dt Farttkiim tt% $5. 

AFFIDATIO DOMINORUM, An oath taken by 
the lords in parliament, annn 3 Hen* 6. Rat. ParL 
AFFIDATUS, A tenant by fealty. 
affidavit. An oath in writing} andi .to make 
4tffidavitoif a thing, is to teftify it upon oath. An ajfuia- 
«o/>, generally fjpeaking, is an oath in writing, fworn 
before fome. perfon who hath authority to adminider fuch 
oath i and the true place of habitation and true addition 
of every perfon who^fliall make an affida vit^ is to be in- 
ferted in his affidtro'u, 1 Lid* Abr, 44, 46. Affidavits 
ought to fet forth the matter of fa£i only, which the par- 
ty luteodt to prove by his ; and not to declare 

the merits of the caufe, of which the court is to judge, 
a I Car, I. B* R* The plaintiff* or defendant (having au- 
thority to take ajfidtvuits) may take 
depending; yet it will not be admitted in evidenoewnm^ 
trial, but only upon motions. 1 Li/L 44* When an 
affidavit hath been read in court, it ought to be filed, 
that the adverfe party may fee it, and take a coj^y. 
Pafeh* 1655. An effidavit taken before a mailer in 
Chancery will not be of any force in the court of King's. 
Bencht or other courts, nor ought to be read there ; tor 
it ought to be made before one of the judges of the court 
wherein the caufe is depending, or a commiflioner in the 
country, ^pointed for taking affidavits, . ^ty, 455 : By 
$tat* 29 Car* II. r. The judges, tffe* of the courts at 
bycommiffion may Impower perfons in the 
foveral counties of pMgland to take t»ff davits concerning 
matters depending in their feveral courts, as mafters in 
extraordinary ufed to do.' Where affidavits aro 
taken by commiffioners in the country according to the 
ilatuie 29 Car. 11 . and 'tis expreffed to be in a caufe 
pen ding between two certain perfons, and there is no 
fuch depending, thofe affidavits cannot be read, becaufe 
the commiffioners have no authority, to take them ; (and 
for that reafon the party cannot be convitfled of peijuty 
upon them) ; but if there is fuch a caule in court an(|, 
affidavit s taken concerning fome collateral matter, thby* 
may be read. Salk,gti* ' 


AFFIDAVIT. 

4 jffidavh 4 are uAially for certifying the fcrvicc of pro- 
cefs, or other matters touching the proceedings in a caufe ; 
or in fupportof, or againll motions, in cafes, where the 
court determines matters, in a fummary way. 

If a perfonu^xMits a bill in equity for the difeovery of 
a deed, and ^ereupon^ he muff annex aif Affi- 

davit to his bjll, that W Abnc)i||a€hi}eed in his pofielEon, 
or that it it not in his pot^r to come at it ; for otherwife 
he takes away the jurifoidlicln of the common lawdcburts, 
without (hewing any probable caufe why he foOuld fue 
inequity, 1 Chan. Ca* 11, 231 : i Fern. 59, iJJo, 247. 

But if he feeks difeovery of the deed only, or that it 
may be produced at a trial at law, he need not annex 
fuch affidavit to his bill ; for it is not to be prefumed th.ac 
in either of chefe cafes he would do fo abfurd a thing, as 
exhibit a bill, if he had the deed in his pofTeffion. i Fan, 
180, 247. 

In bills of interpleader, the party who prefers it muff 
make affidavii that he does not collude with either of the 
other parties. 1 New Ahr. 66. 

An affidavit muff fet forth the'matter pofftively, and 
all material circumffances attending it, that the court 
may judge whether the depbnenc’s concluffon be juff 01* 
not. 1 New Abr, 66. 

And therefore on motion to put oiT a trial for want of 
a material witnefs, it muff appear that fufficient endea- 
vours were made ole of to have him at the time ap- 
pointed, and that he cannot poffibly be prefent, though 
he may on further time given. 7 Mod* 121 : Comb* 421, 
422. 

There being one again ft another relating to a 

judgment, the matter was referred to a trial at law upon 
a feigned iflue, to fatisfy the confcience of the court as to 
the fafl al lodged. Comherb* 399. 

See Stat* 17 Geo. 11 . r. 7, for taking «ind fwcaring 
affidavits to be made ufe of in any of the courts of the 
coonty palatine of Lancajlcr* 

The ^tat 12 Geo. i. c, 29, requires the caiifc of aflion 
to be 10/. to hold to fpeclal bail ; and both the ffatute and 
the effabliffied rules of the court require a pofftive affida* 
vii to be made' of the debt ; und not couched in words 
"preference, except in the cafe of executors, aflignecs, 
io. 1. Teim Rep, 83 : 4 Term Rep* 176. and they mull 
fwear to their belief of the debt. 

The affidavit muff be made by a perfon competent to 
be a witnefs, therefore a perfon convifled of felony is not 
admiffible. 5 Mod* 74: ^alk* 261. Nora pick-pocket re- 
turned from tranfportation. Barnes 79. Affidavits made 
by illiterate perfons ffiould beperfc^lly explained to them, 
fee 4. Term Rip^ 284. 

Where there is a good caufe of adlion and a proper 
affidavit, defendant may be held to bail ; and the court 
(of K. B.) will not go out of the affidavit or prejudge the 
caufe, by entering int^the merits. 1 Salk* 100. Plaintiff 
therefore muff ftand or fall by his affidavit, it being the 
conffant and uniform praClice not to receive a fupplemeo* 
tal or explanatory affidavit on the part of plain tifiF ; nor 
a counter or cont^diflory one On the part of defendant, 

2 Str* H57 : I IFilf* 335. 

But in C, P. where the firff affidavit is defeAive, yet 
it is allowed tOr'be fupplied by another, on (hewing caufe 
agaioff a common appearance. too: %fFiff* 224: 
% Black* Rep* 850. 

See further tic. ; Beul\ fA Impey's Jn/lruBor 

tlef:\ti K. B. fsf C* P* 

AFFINAGE, 
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AFFINAGE, Fr. ajgtfu^i.'] Refioing of metal, purg^th 
metdli \ hericf • fine and refine. 

To AFFIRM^ ajirmare!\ To ratify 9 reconfirm a for- 
mer law or judgment I To Is the 
ufed flat, ^8 Hen^ 6. c. it/ 

^^jjl jm^MATION, An indulgence allowed by law to 
fc<lw^opIe called ^uakersy who in cafes where an oath is 
' requirea from others, may make a folem ^ufirmafioit that 
what they fay is true. See Riders, 

AFFORARE, To afPeer (which Tee) ; to fet a value or 
price on a thing. Du Cauge. 

AFFORATCJS, Appraiicd or valued, as things vendi- 
ble in a fair or market. Cartular.GlaJlon. M. S^foh $8. 

AFFORCIAMENT, ufforeiameittum,'] Afonxeb^ llronff 
hold, or ocher fortification. Pryn* Jnimad, on Cokc^fd. 

1 84. 

AFFORCIARE, Toadd, toincreafe or makeilronger. 

r. 19. vix, in cafe of difagreement of the 
jury, let the afiife be increafed. 

AFFOREST, afforeflare.'\ To turn ground intoaforcll. 
Chart, de ForeJ.t, 1. When forcll ground is turned from 
foreft to other ufes, it is called difafforefied. Fide Foreih 
AFFRAY, Is derived from the Fr„ word effr^er^ to 
Affright^ and it formerly meant no more ; as where per- 
fons appeared with armour or weapons not ufually worn, 
to the terror of others. See flat. 2 Ed, 3. c. 3. But now 
it fignifies a fkirniiih or fighting between two or more, and 
there mud be a ilrokc given, or ofiered, or a weapon 
drawn, ocherwife it is not an 3 158. An 

nffray is a public ^cncc to the terror of the king*s ful^eHs ; 
and fo called, btcaufe it affrightcih und maketh men iifraid% 

From this laft definition it feems clearly to follow, 
that there may be an aJJauU, which will not amount to 
an affray ; as where it happens in a private place, out of 
the hearing or feeing of any, except the parties con- 
cerned; In which cafe it cannot be faid to be to the terror 
of the people. 

Alfo it is faid, that no quarrelfome or threatening 
^ords whaefoever fhall amount to an affray ; and that 
no one can juilify laying his hands on thofe who ihall 
barely quarrel with angry words, without coming to 
blows ; yet it feemeth chat the conflable may at the re- 
quell of the party threatened, carry the perfon who 
threatens to beat him before a juftice in order to find 
fureties. 

Alfo, it is certain, that it is a very high o^nce to 
challenge another, either by word or letter, to fight a 
duel, or to be the mcllenger of fuch a challenge ; or CVen 
barely to endeavour to provok^e another to fend chal- 
lenge, or to fight; as by difperfing letters to thatjpar- 
pofe, full of reilcdions, and infinuacing a defirc to fght. 
See on this fubjed Loach's Hanvkins, i. At/. 63, C? Ji, 
lO.f 17; r. 23. §8t c. 14.^8, 

Bat admitting that bare words do not, in the judgment 
of luw, carry in them fo much terror as to amount to an 
affray, yet it feems certain, chat in fome cafes there may 
be an afiray, where there is no actual violence $ as where 
a man arms himfeif with dangerous and unufual weapons, 
in fuch a manner as will naturally caufe a tenrpr to the 
people ; which is faid to have been always ao offence at 
the common law, and is Rridlly prohibited by ftatate 2 Edt 
VOL. I. 


j 3. c. 3» See tit. RiJmg yltmd. To make. an affray in any 
I of the king’s inferior courts of jullice is highly finable. 


3 Injl. 141*: 12 Co, 71. 

As CO the power of conftables and others in cafes of 
^fray, fee this Didionary, tit. Co*^Jlahls III. j. 

A juilice .of peace may commit until they 

find fureties for the jpcace. And there is no doubt but 
that a jullice of peace may and muftcio nit fuch things to 
chat purpofe, which a private man or conlUble are either 
enabled or required by the law to do : but it is faid, that 
he cannot without a warrant authoriae the arreft of any per- 
fon for an afiray out of his own view ; yet it feems clear, 
that in fuch cafe he may make his warrant to bring the 
ofiFender before him, in order to compel him to find furetie.i 
for tlie peace. See Leach's Hawkins, P. C. i. cap* (S3. 

It is inquirable in the court leet ; aqd pauilhable by 
juflices of peace in their felfions, by fine and impfiron- 
ment. And it differs from afifaulti in that it is a wrong 
to the public ; wherefii alTaulc is of a private nature. 
Lamb, lib, a. yet indiAment lies, as being a breach of the 
public peace. 

AFFREIGHTMENT, qffretamentum.^ The freight of 
a (hip, from the French fret, freight. Pat. 11. Hm* 4. 
Sec Charter-party, 

AFFRI, vei A fra, Bullocks, or horles or beais of Ac 
plough.— -jAfoe. ififg/. a./. 291. And in the county 

of Northumberland, the^&optc to this day call a dull or 
flow horfe, a ftlfe dvef or afn. Speim. Gloi|l 
^ AFRICAN COMPANV. In theniuth year of King 
*Willi 4 m 111. the ^de to a great portion of AfrUm, nras 
in the hands of Tin Royal African Cmpaay, which njldva 
charter from. Charles 1 I« enjoyed an excluAve trade ftoai 
the port'of Sallee, in South Barbary to the Cape f (Sued 
Hope. ,both inclufive, with all the iflands near myoiniog 
to ^ofe coalls. A new arrangement of diis..^ trade 
was made by Rat. 9 Sc 10. fF, III* c. 26 ; , by which the 
trade was opened'; but this aA continued' in force only 13 
yem ; and not being renewed, the whole trade reverted 
agmn to the exclufive claim of the company. 

This, African trade was put on a new footing by Rat* 
23 Ges. II. r. 31 ; which made it Jawful.for all Ae king’s 
fubjeAs freely to trade between the port of Sallee in South 
Barbaty and the Cape of Good Hope. Thus was the, trade 
taken out of the hands of the R^al African Conpany, The 
aA Aen goes on to provide, that all perfons trading to 
that coaR between Cape Blanco and (be Cape of Goad Hope, 
ihoutd be a body corporate by the name of Tie Company f 
Merchants trading toj^rica*, the admifiion to which, com- 
pany was made very cafy, namely by the payment of | 
only t^tbs. The trade between the port of Salhetxni Cape * 
Bl^o left 6pep to ail perfons whaefoever. By. Rat. 

25 Gee. II* e. 40, (fee/. 24G/0. II. r. 49) all the forts caRlcs 
andTaAories on the coaR, from the port of Sallee to (he 
Cqpr efdamd iHpe, belonging to the old company, were 
tnUMmrad to, and veRed in the new company ; for the 
Eke porpoA of pioteAing and facilitating the trade. By 
^^t* 4 Gen. HI. c* 20, Ae fort' of Senegal lately ceded by 
rjmnee to Great Britain was in like manner veRed in the 
new company. 

Thefon^ Senegalhnd been ceded to France by the 
peace of lyfij* end Ae French King guaranteed to Great 
Britain Ae pweffion of Fert James and the river Gambia , 
both lying between Ae fort of Sdke and Cape Rwgr, '' 
On Aat occafion it ivas Aonght more beneficial for the 
B trade, 
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trade, tbat the forts, fettlenients and fa£\orIcs between thofe 
ports which, by flat, j Cco, 3. r. 44, (repealing the above 
ad of 4 Geo, 3. c 20) had been vclieJ in the King. Ihould 
be revelled in the company; this was accordingly done by 
flat. 23 Geo, 3. c* 65. The fame freedom of trading there 
was, notwithllaoding, continued toal) the king’s fubjeds. 

By Hat. 27 Geo. 3. r. 19. § 11.12. Which regards this 
trade, foitie regulations were made as to importing from 
Gilreiharf merchandize the produce of the Emperor of 
dominions. 

AFRICAN SLAVE-TRADE. See this Did tit .SW. 

AGi 4 bLMA. The impreflion or image of any thing 
on a feal. Chart, Edg. Keg, pro IV^Jimonc^, Ecchf, anno 
698. 

AGE, Fr. In common acceptation fignifies 
a man’s life from his birch to any certain time, or the 
day of his death : it alfo hath relation to that part of time 
wherein men liic. But in the law it particularly ufed 
for thofe fpccial times which enable perfons of both fexes 
to do certain ads, which be fcrc through want of years 
and judgment they are prohibited co do. As for exam- 
ple ; a man at twelve years of age ought |o take the oath 
of allegiance to the king: at fourtcc i, ^hich ie his age 
of diferetioj), he may confent to mairia^, and chufe his 
guardian! and at twenty-one he may alien his lands, 
goods and chattels: a woman at nine years cf age is 
Uowable ; at twelve Ihe may confent to marriage ; at 
fourteen (he is at years of didretion, and may chufe a 
guardian ; and at twenty-one (lie may alienrte her lands, 
^c, Co. Lit. 78 . 

There are Jeveral other ages mentioned in ovr ancient 

books, telaiing to aid of the lord, wardihip, now 
of no ufe. Co. Lit. The age of twenty one is the full 
a^e of man or woman ; which enables them to contradl 
and manage for themlrlves, in rc/'pec^ to their e/laces, 
until which time they cannot ad with fecurity to thole 
who deal with them; for their ads aie in moll cafes 
cither void or voidable. Perk. 

Fourteen is the^^^ by law to be a witnefs j and in fome 
cafes a peribn of nine years of age hath been allowed to 
give evidence. 2 IJjivk. P. C, c. 46. § 27. None may be a 
member of parliament under the age of twenty -one years ; 
and no man can be ordained prielt till twenty-four ; nor 
be a bifhop till thirty years of age. See tit. Infant ; 
alfo tit. B.'tron^ Fcmt\ Dower \ Pleading, 

AGE FRIER, ^etatem precari^ or atatis precatio.] Is 
when an adion being brought again 11 a per fon underage 
for lands which he hath by defeent, he by petition or 
motion iliews the matter to the court, and prays that the 
adion may flay till his full age. which the court gene- 
rally agrees to. Toms de Ley 30. Sec Parol Demurrer, 

AGENFRIDA. The true lord or owner of any thing. 
Leg^Inie, c, 50. apud Prompt, c. 4J. 

AGENHINE. Sec ThiriLNight^Aiun-hhide. 

AGENT AND PATIENT. When the fame perfon 
is the doer of a thing, and the party to whom done: as 
where a woman endows hcrfelf of the bell part, of her 
huiband’s poiTeffions. this being the foie ad of hcrlbirt^^v 
hcrfelf, makes her agent and patient, Alfo if a man be* 
indebted unco another, and afterwards he makes the cre- 
ditor his executor, and dies, the executor may retain To . 
muck of the goods of the dcceafed as will fatisfy his debt^ 
jjid by this retainer he is agent and patient y that is, the ^ 
party tp whom the debt is due, and the perfon that payl 
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the fame. But a man ihall not be judge in his own caiifr^ 
quia iniquum eft aiiquem fuee rei ejfc judicem. 8 Rep. 118^ 
138. 

AGILD, free from penalties nor fubjed to the cuf- 
tomary fine or impofuion. Sax, a gild^ ftne mulaa. Leges 
Aluredi. cap. 6. 

AG 1 L£R« From the Sax. a gilt, (without fault) an 
obl'erver or informer. Blount, 

A GILLARI US, Anciently an hey-ward, herd -ward 
or keeper of cattle in a common field, fwern at the 
lord’s court by folemn oath. — There were two forts, one 
of the town or village, the other of the lord of the ma- 
nor. CoKi'el. Sec KennePs Paroch. Antsq, 534, 576. 

AGIST, (from the Fr.;f^r, abed or re (ling place ) Sig- 
nifies to t^ke in and feed the cattle of Hrangers in the 
king’s forell, and to gather up (ho money due for the 
fame. Chart, de Forejia, 9 tl, 3. c, 9. 1 he ofiicers ap- 

pointed for this purpoi'e are called agipersy or gi/t-rakos^ 
and are made by the king’s letters patent ; ihcrc arc 
four of them in every foreft wherein the king hath any 
pawnage. Maitio. Forefl-Lawst c. 1 1 to 80. They are 
alfo called agiflatorsy to take account of the cattle agiftci, 

AGISTMEN f y agiftomtntum ] Is where-other men’s 
cattle are taken into any ground, at a certain rate per 
wee k ; it is fo called, becaufe the cattle arc fuffered^^^;, 
that is. to be levant and couchanr there ; .ind many great 
firms are employed 10 this purpofe, 2 Jnft, 643. Our 
graziers call cattle which they thus take into keep gije- 
ments\ and to gife or juice the ground, is when the occu- 
pier thereof feeds it not with his own Hock, but takes in 
the caerje of others to agtft or palhire it. Agifttunt is 
likewife the profit of futh icedlng in a ground or field ; 
and extends to the depaduring of barren cattle of the 
owner, for which tithes (hall be pakl to the parfon. 
There is agiftmrnt of feaAmnks,^ where lands arc charged! 
with a inbure to keep out the fea. agtftaUv are 

lands whofe owners are bound to keep up the iea-baiiks. 
Sprint, in Rcnmcy-Marfh, See tit. Tithes, 

AGI I'A'l JO ANIMALIUM IN hORESTA. The 
drift of bcafts in the forell. Leg. Foreft, 

AGIUS, Gr, i,e. holy, il/oa. An^l p. 15, 17. 

AGNUS DEI. A piece of white wax in a flat oval 
form, like a fmall cake, llaroped with the figure of the 
lamb, and confecrated by the pope By flat. 13 EUts, 
f. 2, Agnus Dei, crofi’es, Itfc, are not permitted to be 
brought into this kingdom, on pain of prasmunire, 

AGREEMENT, agreamcntvmy aggregatfo went sum. "J 
A joining together of two or more minds in any thing 
done, or to be done. Plo-wd. 17. The joint confent of 
two or more parties to a contraA or bargain ; or rather, 
the effedl of fuch confent. 

Op this fubje^l free ufe has been made of the new 
edition (1793) of A ^^^reatife of Equity,” W. i, with 
the very copious and ttfeful marginal notes and re- 
ferCQces, by Mr. Fonblanque. The Editor of this Dic- 
tionary had only ait opportunity, on the prefent occafion, 
of appl)ing to the firft volume of that very pfeful per- 
formance. The fubjeft Teems co divide itfelf in the fol- 
iewing manner : 

I . Who may., be parties to, or bound by an agree- 
ment. 

II . The various kinds of agreements; and of the af- 
Tent and difagreement of parties^ 

' m. Of 
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nr. Of the operetiAhof the ftatuteof frauds;, and 
herein dlfij^idence to explain agreementi. 

JV, Of com^lluig the performance of agrtements; 
and herein of fraud Jn making them. 

I. A perfon nen comfqj i$ not capable of entering into 
tny^ agreement. See tic. IJeots and Lunatics, * 

Alio an infant, for the fame reafon» is gtfflei!aliy ifiet* 
pable of cohtradlingi except for necetTanes; ISc,, Sec 
tit. Infant, ... 

A wife during the interm.lrrijfge ia incapable oT en- 
tering into any agreement in paiiy being under power uf 
her hulband. See tit. Barm and Feme, 

The aUcertor feifed irt fee may by his agreement bind 
his heir ; therefore if A, itgrecs to lell lands-, and receives 
part of the porchafe money, but dies before a convey- 
ance is executed, and a bill is brought again/l the heir, 
he will be decreed to convey, and the money (hall go to 
the executor ; efpeciaUy if there arc more debts due than 
the tctlator’s pcrfonal eaute is fuffijeient to pay. 2 Vern. 
215: Abr, Eq. 265. But if tenant in tail agrees to con- 
vey, or bargaips and fells the lands for valuable confide- 
ration, without Zinc or rccoveiy, and dies before the fine 
or recovery be levied or fuffered, the ifiuc is not bound 
cither in law or equity; for equity cannot fot afide the 
ftatute fie Aonh ; which lays, "I'hat %'ohntas donetoris oh» 
fcYvctin ; nor can thccouit fet up a new manner of con- 
\ey.4m:iiig, and thereby iupcn'cclc fines and recoveries ; 
for thereby the king would lo/e the perquifi-tes by fines, 
or the writs of entry and fines for alienation. Efai, 203 : 

I Cto. Ca. 171 : l Lev. 235;: z Fivt, 350. Vet 
If there be tenant in tail in equity as of a trull, or under 
an equitable agreement, and he for valuable confide- 
ratfon bargains and ielh the land W 'hour fine cr reco- 
very, this QiaU bind his iffuc, bccavfe the flatute dr dmn 
doth not CYtend fo it, being an intall in equity and a 
creature of the court, i C'ljiOu Ca. 23;: 2 tlan. Ca. 

; I rern. 13 440: 2 Fetn, 33, 583, 72 

JI. On this head fhall be confidercd, 
ill, An Agreement executed already at the beginning ; 
as where money is paid for the thing agreed, or other 
fitisfaftion made, zdly. An agreement after an acl done 
by another; as where one doth fuch a thing, and another 
perfon agrees to it afterwards, which is executed alfo ; 
and 3dly, An agresmmt executory, or to be performed 
in future. This laft fort of agreement may be divided 
into two parts; one certain at the beginning, and the 
other when, the certainty not appearing at firtt, the par- 
ties a^ree that the thing (hall be performed uj)on the cer- 
tainty known. Terms de Lty ji. Sec tit. Condition i 
Contra^; Covenant. 

Every agieement ought to be? perfe^l, full and compleat, 
being the mutukl confent of the parties ; and (hould be 
executed with a recompcncc, or be fo certain as to give 
an aftion or other remedy thereon. Plovid, 5. Any 
thing under hand and feal which imports an agreement 
will amount to a covenant ; and a frndfa, by way of 
^agreement, amouftts likewife to a covenant ; and aaioo 
may be brought upon them, i Lens, 

If any eflate in poiTfiBon or reverfion be made to me, 

I muft agree to it, before ?t will be fettled ; for I may rc- 
fufe, and fo avoid it; a reJeafe, deed, or bond, is made , 
and delivered to another to my ufe, this will veft in me 1 


without any agreement of mm^ ; but, if I dfzgree to it> 

1 make the deed void, Dj^cr 167. And rogu^irly whne 

a man hath once difagreed to the party himfelf, he caii 
never after : and obligation being made to my ufe, 
and ceiulered to me, if I refufe it, and after agree again 
and will accept . it; i|bw this afterwards will 

not make the obltgarion good, that was void by the re- 
fnfal.' Co Lit, 79« 5 Rep,. 119. 

An agreemait may be as well in the party's abfence, as 
in his prelcncc ; but a dfagrament muft be to the per- 
fon himfeif to whom made. 2 Rep, 69, When an 
cflatc is made to a feme covert^ it is good, till dfagra- 
menty without any agreement of the hufband : though a 
new ellate'granted to the wife where Ihe hath an clUre 
before, as by the taking of a new leafe, and making a 
furren ier in Jaw, will not veil tall the hufbaod agree to 
it. Pio6'. 204. 

That an affent on the part of the perfon who takes, is 
alfo efiemtial to ail conveyances and centrals ; for where 
a man is to be veiled with an intercfl, his acceptance it 
neccifary ; Sec 2 rentr, 198 ; z Salk. 6x8 : 2 Lton, p^y2% 
pl.tpjx 5 Fin. Ah. 508. //. I. See Thmpfon v. Leach, 

2 Fentr, 198, in which this fubje£l h very elaborately 
d Sculled by Femris, J, Sec alfo Builei' attd Ral;et'% 
cafe, 3 Co. 26, 

III. Bcfides the bare words of an agreemehf, the 
ccmtn'ju law, to prevent impofition, ordained cerraui 
ceremonies where an intcreil was to pafs ; and ibrrc- 
fore appointed livery for thing's corporeal, and a deed 
for thjng^ incorporeal. Yet in equity where therb 
was a ronfidcracion, the want 0/ ceremonies was 
not regarded. However, in former times, courts of 
equity were \ery cautious of relieving bare parol agree- 
ments /or lands, not figned by the panics nor any money 
p;ii<J ; (2 Fa/n, 2j 6 ;) although they would fometimei 
give the party fatisfadtion for the lois he had fuftained. 
And now by the Hat. of 29 Car. 2. e/rp. 3, commonly 
called the btatute of Fraud^t, if an amemenc be by 
parol, and not figned by the partus, ot' fmehody lawfully au* 
tlerized by them, (Fre. Ch. 402,) if fuch agreement be not 
confcHcd in the anfwer, it cannAt be Ciirried into exe- 
cution. But where, in his anfwer, the defendant a’lwws 
thp bargain to be complete, .and does not infill on .my 
fraud, there can be no danger of perjury ; becaufc hs 
hirqicJf has taken aw’ay the neceffity of proving it. (ISe, 
Ch, 208, 374: 1 Fez. 221, 441; Amb, 386.) Soifit 
be carried into execution by one of the parties, (2 Fern. 
455 : Pre. Chan. 519:2 Freem. 268 : Amb. 586 : 2 Stra, 
783 ; Bunh. 65, 94; ^ Med. 37; 1 Fez. 82, zzi, 297, 
441 : 3 Atk. 4: I Bro. Rep. 404 : 2 Bro. Rep. 566. 
MSS, j^th July, 1786,) as by deJiv^ering polTellion, and. 
fuch execution be accepted by the other, he that accepts 
it mull perform his part j for where there is a perform- 
ance, the evidence of the bargain does not lie merely 
upon thewordsi bur upon the fat\ performed: See 2 Bro. 
Rep^ 566. - And it is unconfctouable, that the parry thtit 
has received the advantage. Ihould be admictefd to fay, 
that fach contract was never made. So, if tbe^gning 
by the other party, or reducing the agreement into 
writing, be prevented by fraud, it may be good. Pre. 
Ch, 526: 5 Fin, Ah. 521. pL 31 • 1 Fern, ig6. And 
although parol agreements are. bound by the ftatute, and 
agreements are not to be part parol, and part in writing ; 
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yet a depofit« or collateral fecurity for the performance 
of the written agreement, is not within the purview of 
the llatutc 2 Vern. 617 : i Bro, Bsp. 2^9 : 19^ Aprils 
* 7 ^ 5 » Sec Trt'atifc of Equity^ i. 1 64— 175. 

It was determined, very foon after the palling of the 
llatute of frauds^ that an agreement figned by one of the 
parties, fiiouid be binding on the party iigning 
It. 2 Ch, Ca, 164 : And in Sir fams LoMthcr v, CariU^ 
1 Fern, 221, the court appears to have thought, that 
one of the parties making alterations in the draft, and 
fending it to the other to excente, who did execute it, 
would l>ring the cafe out of the llatute. But the autho- 
rity of this latter deciiion feems to be done away by Lord 
Efaccksfithrs decree inHn^.i'khisw, Holmes^ 1 F, IVms, 770; 
by which his lordfhip held, that unlefs in fome particu- 
lar cafes, where there has been an execution of the con- 
tradl, by entering upon and improving the premlllcs, the 
party's figning the agreement is abfolutcly necelTary 
for completing it ; and that to put a different conllruftion 
upon it would -be to repeal ir ; and his Jordlhip there- 
fore held, that the defendant having altered the draft 
with his own hand, was not a figning to tike it out of 
the llatute ; jthough the vendor afcr% w^ds executed the 
conveyance, and caufed it to be regittered. But this^ 
<|ucftion received more particular confiJcration in the 
cafe of Siukii v. at Serj-'ant^t lun ffaily Maub i, 

17S6, in which cafe the court delivered their opinions 
that the fignature required by the llatute is to have the 
cffedl of giving authenticity to the whole of the inilru- 
ment; and where the name is inferted in fiich a manner 
as to have that effe^, it did not much fignify in what 
part of the inllrument it was to be found ; as in the for- 
mal introdu^ion to a will. [Thus, 'i'his is the lail 
will and teftament of me J.B .** — written with the tella- 
tor’sown hand has been deemed a fufficient figning.] But 
it could not be imagined, that a name inferted in the 
body of an inUrument, and applicable to particular pur- 
pofes, could amount to fuch an authentication as the 
llatute required ; [Thus, in notes of an agreement, 

Mr. J, CO do fo and fo," iho’ written by J, himfclf, 
not a fufhciehc figning ;] upon which, as well as upon 
another ground, the bill was difmiircd. Sec Mr. Cqx'% 
note (1) to Ha^kh:j v. ihh.^s, 1 /*• JVms, 770. 

If a defendant confefs the agreement charged in the 
bill, there is certainly no danger of fraud or perjury in 
decreeing the performance of fuch «greemenr. But' it 
-is of confiderable importance to determine wherher the 
defendant be bound to confefs or deny a merely parol 
agreement not alledged to be in any part executecl; or 
if he do confefs it, whether he may not iniill on the lla- 
fute, in bar of the performance of it? Sec Treati/e of 
Equity^ /. 168. note (</) where this fubjeft is very accu- 
rately and ably difeuffed. To allow a llatute, having 
the prevention of Bauds for its obje^, to be interpofed 
in bar of the performance of a parol agreement, in pare 
performed, were evidently to encourage one of the miL 
chiefs which the legiHature intended to prevent. It is 
therefore an eUablilhed rule, that a parol agreement, 

In part pcrfoi-meJ^ is not within the provifions of the 
ftarute. bee IVhiuhunb y. Bentis^ 2 Bro, Rep, 566. 

As to what ads amount to a part performance, the ge- 
neral rule is, that the ads mull be fuch as could be done 
with so* other view or de6gn chan to perform the agree^''' 
mentj and not Inch as are merely iotrod'udory, or 


ciliary tpit. Gestfer v. Hal/iy^Ami. e86r WUthreai^. 
Bttckhwfiy 1 Bep* 4x2. Thn giving of polfclRon i» 
therefore to be cenfidered as an aft of part performance. 
Stewart Denton y MSSi\th J^yy 1786: but giving di- 
reftions for conveyances, and going to view the euate, 
arc not. Oeri v. fFrigbt, 1 Atk. 12 ; v. Bagnal, 

6 Bro, P. C, 45* Payment of money is al6 faid to be 
an aft of part-performance ; Lann v. Martins^ \ Aik, 4. 
But'it (eems that paymeat of a funif by way of eameff, 
is not; Scagnod y, MeaUy Pre, Ck, 560: Lori Pengall 
V. Rqfiy 2 £q% Ca, Ak* 46. //• 12 : Simmons v, Cornelius^ 
I Ch, Rep, 128: But fee Folly, Smithy 3 Ot, Rep, 16, 
and Auon, 2 Freem, 1 28, 

In the cafe of Seagpad v. Mealcy Pre, Oh, 561, it is 
faid, that where a man on promife of a leafe to be 
made to him, lays oat money in improvements, he (hall 
oblige the leffor afterwards to execute the leafe ; becaufe 
it was executed ^on the pare of the Icffee.^' This 
is fanftioned by the fpiric of equity, and feems to do 
away the decifions which require, even under the cir- 
cuinllAncc of premifles being improved, an averment of 
its being part of the parol agreement that it Ihould be 
reduced into writing. 

A letter not only takes an agreement in con/idcration 
of marriage out of the llatute, but alfo, agreements re- 
fpeding lands , &c. Ford y , Compton y 2 Bro, Rrp, 
7 'azjtjty V. Crowthevy 2 Bro, Rep, ^iS. But whenever 
a letter U relied on as evidence of an agreement, it mull 
be (lamped before it can be read. Fordv, Compion, Jt mud 
alfo dillinftly furnilh the terms of the agreement. Scagoed 
V. hfcalcy P}e. Cb. 560: Str.'i, 426; Clark V, Jiyighty 

1 Aik. 12; or it mud at lead re fa to fome written inllru- 
ment, in which the terms are fet forth ; Ta’ivjtey v. Crnv- 
thet. It mud likewifc appear, that the other party ac- 
cepted fuch terms, and afted in contempl.ition of them. 

Where an agreement in writing is executed, it were 
not only .ngainft the exprefs provifions of the datute 
of fraudb, but alfo againd the policy of the com- 
mon law, to allow of parol evidence, for the purpofe 
of adding to, or varying the terms of the agreement. 

2 Atk. 383 : 3 Atk, 8 ; Bunb, 65 : 3 IVAf, 275. But if 
it be alledged, that fome material part of the agreement 
was omitted, by fraud, or th.it the intention of the par- 
ties was midaken and mifapprehended by the drawers of 
the deed, in fuch cafes, it icems, evidence will be ad- 
inifiible, even tho’ the agreement be executed. 2 Atk, 
203 : 2 Vern. 98 ; 2 Fern. 547 : 2 Cb, Ca, 180 : lifor^ 
tiorl, fuch evidence will be admiflible where the agree- 
ment is executory. 3 Aik, 388: 1 Fez, ^^ 6 , It may 
be material to obferve, where evidence the deed 
is admitted to fiicw what was the confideration of the 
agreement, that the confideration to be proved mnfi be 
confiilent with the confideration dated. 3 Term Rtp, 
474 : Fulhcck's Parallel^ p. 9. And if the deed fpecify 
the confideration to have been a fum of money, evidence 
is not admKfible, in order to fuperadd another confider- 
ation, as natural l2ve andaffeftion,.6[;^r. 2 P, Wms. 204: 

I FezAzZ : Nor, if the confideration fail, can evidence 
be admitted to fupport (he conveyance as a gift. 2 Fez, 
627; 1 Atk, ^94: 3 Eto, Rep, 156; and though the 
deed fpecify a particular confideration and other eonf- 
derations^ generally, no confideration but that exprefied 
di.'dl be intended, Cro. Eltz, 343 : but qu, whether other 
confidvrutions might not be proved. 
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AGREEMENT IV. 
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IV. It has been faid that where the contr.*!^ Is good 
flt law, equity^ will carry it into exi^ution ; but this 
propofttioD is "tod gerietally iUted ; for thoagh equity 
will enforce the fpeciHc performance of fair and MtipO- 
able contraAs| where the party wants the thing in fpecie, 
and cannot have it in any other way; yet, ifthelsreach 
of the concradl can be« or was intended to be, compen- 
fated in damages, courts of equity will not xnterpcfc. 
See Errit^ioH v. a ^r#- Rep, 34 n Cud^lv* Rutt49^ 

1 P. : Capper v,narrisy Bunb, 135. 

It is aiTuredly a general rule, chat courts of equity will, 
tinder certain circumftances, enforce the fpecific PV^or- 
snance of agreementSy for the non*performance of sjaich 
the party would be entitled to damages at law : but as 
the decreeing of fpecific performance is in the diferetioh 
of the court, it mult not be confidered as an univei lal 
rule ; for if the plainti^s title be involved in difficiilties 
which cannot be immediately removed, equity will not 
compel the defendant to take a conveyance ; though per- 
haps, he might at law be fubjei 5 t to damages for not com- 
pleting his purchafe. See Marlow v. Smuh, 2 P. Wms, 
198: Sbaplanti V. Smithy 1 Bro, Rep, 75 : Cooper v. Dome 
2 ill July 1792. 

<£«. Whether courts of equity will decree an agreement 
ent ered into by letter, if a deed appear to have been after- 
wards framed, (bii- not executed,) varying the terms ex* 
prefled in the letter? Stt Cokey, Mafcall^ zVern, 34. 
Or if the terms be varied by parol. See Jordan v, 
kins, 3 Bro, Rep. 388. /^nd as a letter fecting forth the 
terms of an^ agreement, takes the agreement out of the 
ilatu:c,it being a fnliicient figning ; fo, it feerns, it is a 
fuflicient figning, if a perfon, knowing the contents, fub- 
feribe the deed as a witnefs only, Welford v. BcazeLy 

3 s°i‘ 

In the civil hw, counter-letters, and all fecret a^s 
wliich make any cliange in agreements, are of no manner 
of eded with refped to the interell of a third perlbn. 

1 Fern, 24O, 348, 475 : 2 Fern, 466; I P, IFms. 768 ; 

2 375 : I Bla, Rep, 363 : for this would bean infi- 
delity contrary to good manners and the public imerefl. 
In caies of this nature it is not ueceiTary that the 
fraud refped an article exprefsly conha&ed for ; but any 
reprel'en ration, mifleading the parties contrading, on 
she fubjed of the contrad, is within the principle 
which governs this clafs of caies. See 1 Bro^ Rep,. $43. 
and flatcd in Mr. CosPo note to Roberts v. Roberts ^ P, 
IFms, 74, 

The principle of the rule there laid down, thoagh it 
has been moft frequently applied to agreements in fraud 
of marriage, extends to every other ipecies of agrements y 
therefore, where a iradefman compounding his debts, 
privately agreed with fome of his creditors to pay them 
the whole ^ their debts, by which they were induced to 
appear to accep( of the compofition; fuch private agree- 
ment was held to be a fraud on the other creditors, a rem, 
71, 60s : I Jtk, 105 ; and it feerns that fuck fraud is 
now relievable at law, a Tern Rep, 76} t The cafe of 
Lewis v. Cba/e^ I P, IFms, 620, is however trrecoflieUable 
jwith this principle ;* it mi^ therefiaiehe material to ob- 
ferve, that it is very muchrlhakesi, if itot over-ndrd, by 
fevcral fublequcDi cafes, particularly Smith v. Bromhy, 
Dong* 670. But though private agrcemientt in fraud of 
third perfins, be vosO, yet if a bond or note be . given 
by vf. the more effcdually to enable B, to bring about a 


match, ^c. fuch bond or note may be recovered upon at 
\2\y i Morit^ri y, Monttfiori, 1 Bla. Rep. 303. And a con - 
veyance of land for fuch purpofe, ni.twichltanaing a de- 
feafincc, will be fullaincd in equity, 13 Fin, Ab, C2C : 
2. Bro, P, C, 38 . 

AGRI, Arable lands in the common, fields. Forte/cue, 
AID, See tit. Taxes; Teuurefl, 8. 11 . 6- 

AID -PR AYER, auxdlum peine. ^ A word made ufe of 
in pleading, for n petition in court to call in help front 
another periun chat hath an incerefUn the thiirg conteilcd ; 
this gives llrength to the party praying in aid, and to the 
other Jikewife, by giving him an opportunity of avoiding 
a prejudice growing towards his own right. As tenant 
for life, by the curtefy, for term of years, being im- 
pleaded, may pray in W of him in reveriion ; , that is, 
defire the court that he may be called by writ to alledgc 
what he thinks proper for the maintenance of the right of 
the perfon calling him, and of his own. F, N, B, 50. 

. Aid Hiall be granted' to the defendant in ejePiione firma^ 
when the title of the land is in quellion : lelTee for years 
ihall have <?/yin trcfpafs ; and tenants at will : but tenant 
in tail thall not have aid of him in remainder in fee; for 
he himfclf hath the inheritance. Danv, Ahr, 292. In a 
writ of replevin, the avowry being for a real fcrvicc, aid 
i» granted before iilue ; and in adion of trcfpafs after 
iilue joined, if there be caufe, it Hiall be had for the de- 
fendant, tho* never for the pjaintiff. Jenk. Cent, 64: 
Fit%, Abr, 7. There ought to be privity between a per- 
son that joins in Watid the other to whom he is joined $ 
othervvife joinder in aid (hall not be fuffered. Danv, 31 8. 
There is a praycrin aid o( patrons, by parfons,. vicars, He, 
And between cofanenceu, where one coparcencer (hall 
have aid of the other to recover pro rata, Co, Lit, 341.^. 
And allbiervants, having done any thing lawfully in right 
of their mafiers (hall have aid of them. Terms de Ley 34. 

AID OF I'HE KING, nuxUinm regis,] Is where the 
king’s tenant prays aid of the king, on aocounc of rent de- 
manded of him by others. A city or bhrough, that hold 
a fee farm of the king, if any thing be demanded againil 
theoi which belongs thereto, may gray in aid of the king : 
and the king’s bailiffs, colledors, orlitcountants (hall have 
aid rf the king. In thefc cafes the proceedings are (lopp’d 
lilt the king’s counfcl are heard to fay what they think 
fit, for* avoiding the king’s prejudice : and this aid (hall 
not in Huy cafe be granted after iilue ; becauih the king 
ought not to rely u^n the defence made by another, 
Jenk, Cent, 64 : Terms Je Ley 35. See (lacs. 4 Ed, 1. c e* 
1, 2 : 14 Ed, 1. r. 14: 1 i/. 4. r. 8 : See alfo 

Com, Dig. tic. Aide, 

AlliF, or aid of the French aieul, avus.] A writ 
which lies where a man’s grandfather being feifed of landa 
and tenements in fee fimple the day that he died, and a 
(Iranger abateih or entfech the fame day, and difpolTeileu 
the h^r of his inheritance. F, N. B, zzz. Sec tic. AJiv^c 
of Mort d* am e/lor, 

AL or ALD ; from Saxon, said, age.] This fyllable 
in tho beginning of the name's of places denotes anti- 
quity; 20 AddLorough, Aldwurth, — Blount, 

ALANERARIUS, A manager and keeper of dogs, for 
the fport of hawking, from alanus, a dog,, known to the 
ancients. DnFrefne. But Mr. Blount renders it a faul-contr. 

ALBA, the alh."] A furplice or white facerdotal veil 
anciently ufed by ofikiatiog priclls. 
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ALBA FIRM A. When quit- rents, pny.iMc (o tlie 
Crown by freeholders of nianor.s, v/orc rclervcd in filler, 
or while money, they were ancicni’y called rer/rs, 

or hj/inch farw'^ tiUfi ] in rf inraSil'ilnction to rnus 

refer ved in work, grain, cVc. which v.ir'* called ''.ditus 
«/^7, or black ma le, 2 Irji. 19: h 'vuk 2 I jl. lO, where 
it fccnis uleJ for a fpecu's of tenure, bcii IVcu h 
Jirmes 

In 5 e///7;;f/ this kind of fmall payjnrni is i blemh- 
holdings or reditus albt Ji m e. 2 4 •. 

A L I ) K R G j i L I U f‘!s " ] A n h a he rgcon ; a d c - 

lercc for the neck. ' //a 6 u . 

A I BIN A I US JUS, Is the d\rd}nin’- in Fratice, 
uh.Tcby the klnj> at ihc deatli of an ii!ic*n, i> rntiilcd to all 
he is worth, unlel? he liai peculiar cxcinpiion. ('0^1/ 

Ik' flatus IS deiived fioni ahbi status ^ Spclm Cl/s. 24 
'A his was repealed by the laws of Ft cure in ^Kne 1791. 
ALBUM, fee diki finaa 

ALDKR, the fii ll ; as aider h/i^ is the brit ofall ; alder 
lUfeJl^ the mod dear. 

Alderman, Sax. ealdermany L.if, aldtr/nanuus.'] 

Hath the fame iignificaiion in general as fenaior, or fenior 
but at this d^, and long fince, ih ' are called alJtnreu 
who arc affociatcs to the civil magidratts ofa city or town 
corporate. See 6V/w. C 7 /tp/}. 25, An a\Utr,aa mi\2\\t\.o 
be an inhabitant of the place, and refident where he is 
cliofen ; and if he removes he is incapable of doing his 
duty in the government of the city or place, for which he 
«iay be dislranchiled. Mod. Rep. 36. Alderman Lau^- 
ham was a freeman of the city oiLondon^ and chofen alder- 
man of a ward, and being fummoned to the court of alder- 
mnt he ap|>ojred, and the oath to fcrveihe ofBce was ten- 
deied to him, but he refufed to take it, in contempt of 
the conn, Wc whereupon he was committed to Nevsgate ; 
and it was held good. ManlK Rep. 179. 

The aUermen of Lvtann, (!ff . are exempted from ferving 
inferior oflices nor fhall rhey be put upon affifes, or ferve 
on iurici, fo long as they continue to be aldermen. 2 Cro, 
5-85. Sec tit, Lmt hn. 

in Spelman^s Cl/hty we find that we had anciently a ti- 
tle of aldermaitnuf totm Anglht ; mentioned in an inicrip- 
tioii on a toinb'in Rani/y tthbey. And this ofliccr was in 
nature of Lord Chief ju dice of EnAand, Spelm. Alder - 
man was one of the degrees of nobility among the Saxons, 
and fignified an c.irl ; forneiimcs applied to a place, it 
W'as taken for a genera!, with a civil jurifdiftion as well 
as military power ; which title afterwards was ufed for a 
judge, butit literally ir.jports no more than elder. 

There was Vikcw let matnLs hundredi, (the alderman 
ef the hundred,) v lich dignity was full introduced in the 
reign ct /fcTT i . D j Frefne. Cowel. 

ALdE ECCLESIAi, The wirgs or fidc-inrs of the 
church ; from the French, Ler iides He V Efylife, 

ALECENARIUM, A lore of hawk called planner. 
See Putura. 

A I EHOUSES, Arc to be liccnfed by juflices of peace, 
who take recognizances ofalchoufe keepers not tolvfi^cr 
diforders in their houfes, and they have power 16 pltc I 
down akl rtj'ts, lAc. But the aft is no; to reftrain felling ‘ 
of iiU ill lairs. Stat. 5^6 Ed. 6. c. 25. Ahbmfe kee^r 
arc liable to a penalty of tcs. for keeping aiehoujH with- 
out licenfc; not exceeding 40J. nor under 10/. for 
felling ale in Hiort meafure ; and loi. for permitting 
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I perfbns retailing or beer, etlehnu/e 

I hfp<s, 6.^*^ Ciallwfel! their by ft full ale quart or pint, 
I according 10 \\\n /tarda* d ‘\eK the Exch-^^r, maiked from 
I the tajil Ihndard ; and fnb commiflloners, or coI!ei5lor8 
I ol excife, are to provide fubllantial ale qu.Trtsand pints in 
I every town in their divifions ; and mayors and chief of- 
j I tfis ro mark mcafures, or forfeit 5/. by ilatute ijac. i. 

I r. 9: andfeeiUt. ^ Jac. i c. 5: zi Jac, \ . c *j . i Car i. 

; f.4^ ^Car.\.c..y. 1 1 {if 1 2 />' 3. r. 15. Sec tit. ; 

j Erttvoi. 

By liic flat. 26 GV9. 2. r. 41, JulHccs on granting li- 
cences fire to cake rccogniz>^ncc» in 10/. with furenes in 
the like lum for the maintainino: good order. Lii^ences 
to be gnntt^d to none, not licenfcd the preceding year, 
nnlcL they produce certificates ol their g^iod charader. 
Licence only to extend to thdt place for whii.h it was 
granted. J. it.cn fes co be granted on the firfl of ^7 temkr, 
or within twenty days after, yearly, anti to be for one 
yearly only; penalty for felling .do, G"'' without a li- 
cence, by this and fubfei|ucnr fn .c ofFt '■ e 40 j. fc- 
cond offence 4/. ihiid r'ivncc 6/. 

As to licences fee the ab* \( Lkuios and flat. 29 Ceo. 2. 
c 12: 5 (»\v 3.f.4.: 30 3. y8 : and hillly 32 

3. c. 59; by which lad ad no pci fon can fell wine 
by retail to be drank in his own he u(c*,' who has not alfo 
an ale licence. See tit. Dnoikenn/s. 

yii.ER S ANS JOUR, fo.] To go without day; 
to be finally dUmiJlcd the ».ourt, becaufe there is no fur- 
thef day affigned for appearaiicc. Kuch. i,)6. 

ALE'SILVER, A rent of tribute annually paid to 
the lord mayor of Ljndon, by thofe that fell ak within 
the liberty of the city. Anta/, Ppr*vey. 183. 

A 1 ..ESTAKE, A may- pole called ahjlnkf, becaufe 
the country people diew much ale there; but it is not 
the common may-poir, but rather a 'ong flake drove into 
the ground, with a fign on it, that ale was to be fold, 

ALE- I’AS'l ER, l.i an officer iippoinied in every court 
leer, fworn i-c look to the affizc and goodne/s of ale and 
beer, Cy’r. within tlio piecind^* of the lordihip. .;6. 

In London there arc ale who are officers appointed 

to iajle all and beer, kAr. in ilie limits of the city. 

ALFE r. Sax. Alj.cih.] A cauldron or furnace, where- 
in boiling water was put for a criminal to dip his arms 
in up to his elbow, and there hold it for fbiue time. 
Du Canyc. See tit. Or.leal. 

ALIAS, A fecond or further writ, jfiued from the 
courts at IVtJlminJler, after a eap/as, fued out vvnh- 
out efied. 

Ai.lAS DICTUS, Is the manner of defeription of a 
defendant, when fued on any fpecialty; as a bond, (Ae. 
where after hiBname, and common addition, then comes 
the alias didl. and deferibes him again the very name 
and addition, whereb]|;, he is^ bound m the writing. 
Dyer 50; Jenk. Cent. 1 19. See M/Jhmer. 

ALIEN, Aiimus, Jliemr^ena.] Generally fpeaking, 
one born in a foreign country, out of the allegiance of 
the king. Und^r^ this head (ball be briefly introduced 
tlie prerent flate of the law, in partlciilar, as to I. Aliens t 
11 . lyenituns'. III. Naturalized S'uhje/ts, IV. Of the ge- 
neral / th^ Laws an Mens, 

I, An Alien born mv) turchafe lands or other eflates, 
but not for his own ufe, for the king is thereupon enti- 
tled 



ALIEN II-III. 


tied to them* xAnfi* t* Bod the nolfs there* But under 
the f(at* i%Ge9 y c- I4t aliens arecoahled to lend money 
on the fecuricy of mortgages of efiatfs in the India 
C^twits^ and may have every remedy to recover the 
money lent« except foreclofing the rnongage and obtain- 
ing poileinon of the land i which is poHcively prohibited 
by the Aatute. Nor fhall a ^vomao aiien« wife of a natu- 
ral born iubje^f be endowed. 7 Rep* 25. o : 1 Injf. 3 1 . d. 
but fee the note there eontea* Nor a Jewefs wife o^ a 
hufband converted to the ChriAian religion. Id. ib* See 
this Did, tic. D^vitr* An alien may however acquire a 
property in goods, money, and other cAace, or 

may hire a houfe for his habitation. 7 Kep. 17. For per- 
fona) eAate is of a tranAcory or moveable nature, and this 
indulgence is neceAary for the advancement of trade. 
Aliens aifo may trade as freely as other people, only 
they arc fubjed to certain higher duties at the Cuflom 
JLn/i‘\ and theie alfo Tome obfoleCe Aatutes, (1 Ric* 3. 
r. 9: i4f/. 8. f. 2: 21/f. 8.e. 16: 22 //. 8. r. 13 : 32 
AT. 8. r. ifK) pro’'ibiting alien artlAcers to work for 
thcmfclves in this kini'.’ •, .-ncJ making void ^\\ leafes 
of houfes or !hi>ps to alif , [:>cc tit. ncas ;] but it is 
generally ht-u rhat thclo wcie virtual!;’ repealed by Aat 
5 Ehz. c. 7, prohitiiting the iniporiation of Ionic foreign 
nunufa<iturcs ; fee however \ Injl.z. itiNotc* ATb an 
alien may biing an .lAion conceding perfonal property; 
and may make a will and difpofe of his perfonal cAaic. 
Lutw. 34. Thefc rights of aiiei;^ niuA be undcrllood of 
alien friends only; for alien tncniivs have no rights, no 
privileges, uulcfs by the king’s fpecial favour during the 
time of war. i CWw. 372. and fee £//a. 6S3 : 
S\ln. 370. 

Where it is faid that an alien is one born out of the 
king’s dominions or allegiance, this mull be undcrllood 
wioi Tome reilriclions. The toir.mon lax- was nbfoluiely 
\i, with only a very few excepii 'tis ; fo that a pariLular 
.la of pjj-liaincnf, (Aat. 29 f Vrr. J I r. 6,) was neceiury 
^licr the jeAorrVion to 11 itiir.i!i'/.e • hildren of E*:^l>jb lub- 
icOs born in foreign prrts (during the rroubits. I his 
maxim of law proceeded on a general principle that evf ry 
Man oACs natural allfguvu t whci*' he is born, and cannot 
owe two fuih .nilegiance.'' at once. Vet the children of the 
king’s ambaifadors born abiuad were always held to be 
jiaiui.il born ^ubjeds. 7 /vtp. 1 1. § 18. the father owinj 
no l:,\d allegiance to the foreign prince ; and reprefenting 
the king of Evghinfl\ and by rhe Aat. 25 E. 3. /?. 2, it is 
declared fo be the law of the crown of that the 

king’s children iL'f.Hrner born, arc of ability to inherit tlve 
crov^n ; and 10 enciurage foreign commerce it is cnadled 
by the fame Aarute, that all childpcn born abroad, provi- 
ded both their parents were at the time of the child’s birch in 
allegiance to the king, and the mother had paAed the feas 
by her huA)and’s confent, might inherit as if born in 
Enpland* Sec Cro, Car. 601 ; Mar* 91 : yeuk. Cent* 3. 

iiy feverai more modern Aacuces (7 Ann. c. 5 : it? 
f . 5 : 4 Gvo. 2 . r. 2 1 ; and 13 Geo* 3. e. 2 1 ,) thefe reilric- 
tlons are Aill further taken oA*; fo that all children born 
cut of the king’s ligcance, whofe fathers {<:ir grandfathers 
by ihc father’s fide) were natural born fubjeCls, though 
thefr mothers were aliens, aie now deemed to be natural 
born fubjcdls thcmfclves to all intents and purpofes, un- 
lefs their faid anccAor were attainted, or baniAied beyond 
fea for high treafon ; or were at the birth of fuch 
children in the fcrvicc of a prince at enmity with Great 


Sritahtm See Aat. 4 Geo. a. 21. [The iflue of an Engtijk 
woman by an alien, bom abroad is an alien, i yejii* 422: 

Term Rep* 400^ iirfetnniy decided.] But gtand^MUreto 
of fuch anceAors fhall not be privileged in refpefi of the 
aliens duty, except they be protcAanis and adually re* 
fide wichin the realm ; nor fhall be enabled to claim any 
eAat< or IntereA, unlefs the claim b^ made within five 
years after the fame fhall accrue. 

The children of aliens bom here in England., are, ge- 
nerally fpeaking, nacural-born fubje^s, and entitled 10 
all the privileges of fuch. 1 Comm* 373. 

II. A Denizfn is an alien born, but who has obtained, 
ex donathne regis, letters patent to make him an BngHfo 
fubjec^t ; a high and incommunicable branch of the royal 
prerogative. 7 Rep. 25. A denizen is in a kind of mid- 
dle flate between an alien and nacur.il-born fubjedl, and 
partakes of both of them. He may rake lands by pur- 
chafe or devifo, which an alien may not; but cannot 
take by inheritance. 1 1 Rtp* 67; for his parent through 

.horn 'c muA claim, being an alien had no inheritable 
blood ; and there. v>rc could convey none to the Ton, 
And upon a like defect of aereditary h^ood the iAuc of a 
denizen born br/lte denization cannot inhe.it to him ; 
hut his iffue burn after may, to thee.' lufion of that born 
^c'^ore. I Lf 8 ; I'angh. 285. But by Aat. ii 12 
lEiL 3. c, by all perfons being natural-born fubjeds may 
inherit as heirs to their anceAors, though thofe ance'^ora 
were aliens, bee alfo Aat, 25 Geo. 2. e. 39, by which this 
Aatiue of If^il. 3. is reArained to perfons in being at the 
death of the aitecAor; and divefh the eAate from daughter! 
infavour of after-born fons. Both thefe ads are extended 
by Aar. \bOeo. 3. r. 52, to Scoitaud. 

A Denizen is not cxcufed from payiitg the alien’s 
duty and feme other mercantile burthens. See Aat. 
22/7.8 c. 8. And no denizen can be of the pj ivy coun- 
cil, or either houfe of parhanienf, or have auy olficc of 
tri^ civil or military, or be ca^ ..ble of'5**ny grant of 
lands, &c. fiom the crown. Sut. 1 2 3. e. 2. 

III. Natu R ALiz atk'N cannot be performed but by 
a^l of parliament; for by this an alien is put in the fimu 
Aatc as if he had been born in the king’s ligeance ; ex- 
cept only that he is (by the Aat. lilr. 3,) incapable, as 
well as a denizen, of being .a member of the privy coun- 
cil or parliament, holding oAiqes, grants, &c. No bill frr 
naturalization can be received without fuch difablingclaufe 
in it; (Aat. 1 Geo. 1. c* 4.) nor without a claufe difabiing 
the perfon from obtaining any immunity in trade thereby, 
in any fjreign country; unlefs he fhall have refided ii\ 
Gt eat Britain for feven years next after the commencement 
of the feAion in which fie is naiuralized ; (Aat. 14 Geo* 3. 
c. 84 ;) neither can any perfon be naturalized or reAored in 
blood unlefs he hath received the Sacrament of the Lord’s 
Supper wichin one month before the bringing in of the 
bill ; and unli fs he alfo takes the oaths of allegiance and 
fuprcmacy in the preience of the parliament. (Aar. 
y fac* i^^ c. 2.) But thefe provifions* have been ulually 
difpenfed witfi by fpecial ac^ls of parliament previous to 
bills of naturalization of any foreign princes or priiiceAl’s. 
See Aatutes 4Ann. c . 1 ; 7 Geo. 2, c. 3 : 9 Gio. z. c* 24 : 

4 Geo* 3. c* 4. &c. 

Thefe are the principal dillin^lions between jUiens^ 
Denizens^ and Natives \ diAinilions which it hath been 
frequently endeavoured within the prefent century to b y 

almcit 
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altnoft totally ailde by one general naturali^adon aft foi' 
all foreign protcftnnts. An attempt which was once 
carried into execution by flat, 7 Ann. r.' 5 ; but this after 
three years’ experience was repealed by flat. 10 Ann.c, 
except the efaufe for naturalizing the children of EngUjh 
parents born abroad. However, every foreign fcaman 
who in time of war ferves two years on board an EngKJb 
Jhip by virtue of the king’s proclamation, is by (lar. 13. 
Qeo. 2. f, 3, ipfo failo naturalized, under the like rellric- 
tionsasin rtat. iz /f”. 3. r. 2. And all foreign t^'rotclUnts 
and yr:w, upon their refiding feven years in any of the 
Avieyican colonies, without being abfent above two 
months at a time, and all foielgn 1 roccilants ferving two 
)cars in a military capacity there, or being three years 
employed in the whale filhery, without afterwards ab- 
fenting themfelvcs from the king’s dominions for more 
than one year, and none of thefe falling within theinca< 
pacities declared by flat. 4 i.c. z'l. (v;z. attaint, 
ihall, on taking the oath of allegiance and abjuration, 
or in fome cafes an affirmation to thd fame efFcft, be na< 
turalized to all intents and purpofei as if they had been 
"born in this kingdom ; except a^ to Atting in parlia.- 
mcnc or the privy council, and holdtpg offices or grants 
of land, from the crown, in G}iat BnUin or Inland. See 
ilatutes 1 3 Gro. 2 . r. 7 : 20 (no. 2. r. 44 . 22 Gfo. 2. c. 45 : 
jGro. 3,r.25: 1 3 GVo. 3. r. 25 ; 20 G/o. 3. r. 20. They 
therefore are admilTible to ail other privileges, wliich 
Proteflants or born in this kingdom are entitled to. 
Wliat chofe privileges are with refped to in parti- 
cular was the fubjedof very high debate about the time 
■of the famous y^w bUl\ flat. 26 Geo, z. r. 26; which 
enabled all ynus to prefer bills of naturalization in piir- 
liamenc without receiving the facrament as ordained by 
Hat. 7 y/ic. I . r. 2 : but this aft continued only a few 
months, and was then repealed by iiat. 27 Geo. i. 

'IV. An alien enemy coming into this kingdom, 
taken in war, ffiall fuffer death by the martial law ; and 
not be indidled at the common law, for the indiflmcnt mull 
conclude contra li^eaatuwi fuam., and fuch was never 
in the proteflion of the king. Molloy lUyur. Mm it. 417, 
Aliens living under the proieftion of the king, may have 
the benefit of a general pardon. Hob. 271. No alteti 
(hall be returned on any jury, nor be fworn for trial of 
iffucs between lubjeft and fiibjeft, fu'e. but where an 
alien is party in a caufe depemling, the inqueft nf jurors 
are to be half denizens, and half aliens: but in calcs of 
high treaion, this is not allowed 2 Jnjl 17 Sec ilat. 
27 E. 3. c. 8, that where both parties arc a'icns the in- 
qucil ffiall be all aliens, and flat. 28 £ 3. r 1 3. :: to trials 
.between denizens and aliens; ecc alfo 1 C^vi. Di^. tit. 
AHen. (C. 8.) 

i’ho* aliens are fiihjefl to the laws^ and in ennrmoiis 
ofienc^s murJcT, tfft.) arc li.ible in the ordinary 
courfc of juilice, yet it may be loo harfh to punilh ihcm 
■on a loc.d Itaiuic. — 'I’hus, a Fiehch prilontr indifled for 
privately Healing from a Ihop was acquitted of diat by 
the direction of the judge, and found guilty of the lar- 
ceny only. Furfi iSS. 

ei very great influx of into having 

been eauled in the years 792 and 1793 by the troubles 
in France^ and there being caule to lulped that fome of 
tlicm'weie feir hcie h r dangerous ai?d urjullifiabit ptfr- 
poks, an ad was pafled, Hat. 33 Geo. 3. t. 4, commonly 


called the Alien-B!ll» eoifipelUng the mailers df Ihips ar- 
riving from foreign parts, under' certain penalties, to 
give an account at 'every port of the n lumber and names of 
every foreigner on board to the cuflom houfh officers 
appointing ju dices and others to grant p'afiports to fuch 
aliens ; and giving the king power to reltramand to fend 
them out of the kin^dbm on pain of tranffortadon* and 
on their return, of death. The fame aft alfodirefts an 
account to be delivered of the arms of aliens, which, if 
required, are to be delivered up, and aliens were not to 
go from one place to another in the kingdom without 
paliports. This aft was in the fird indance temporary ; 
and tho^ oppofed in both houfes, was proved by cii'cum* 
fl.inces of a very ferions nature, to have been abfoluteJy 
neceftary. 

By the various afts of parliament above menrioned, 
mod, if not all of the niceties of the old law relative to 
aliens are obviated and reduced to plain and intelligible 
rules. See 1 Comm. 366-— 375: i Injl. 2 and 8, and the 
notes there; AxidyRe^. Calvings csife. As to defeencs 
between aliens collaterals, Cellinj^oood v. Pace, 1 Fiat. 
413: I Sid. 193. As to pleading alienage, fee tit. 
Abatement. And for further matter on the whole of (he 
fubjeft, Ccm. Dij^. lit. Alien. 

A LIE. NATION, from alienare, to alien.] A tranffer- 
ring the propcrcy of a thing to another: it chiefly relates 
to landirand tenements; as to alien land in fee, is to fell 
the fee-fiirplc thereof, And to alien in mortmain, 
is to make over lands or tenements to a religions houfe or 
body politic. Eines for alienations are taken away by 
flat. 12 Car, 2. c, 24, except fines due by particular cui- 
toms of manors. All perfons who have a right to lands 
may generally alien them to others: but fome alienations 
are forbidden : as an alienation by a particular tenant, 
fuch as tenant for life, ft'r. which incurs a forfeiture of 
the cflate. Co. Lit. 1 18. For if leflec for life, by livery, 
alien in fee, or make a Icafe for the life of another, or 
gift in tail, it is a forfeiture of his edace : To if tenant in 
dower, tenant for another’s life, tenant for years, fjfc. do 
alien for a greater cllate than they lawfully may make. 
Co. Lit. 2)^, 251, Conditions in feoffments, ^c. that 
the feoffee fhali not alien, are void, Co, L:t. 206 : 
Hob, 261. And it is ' the fame where a man podefTed of 
a leafc for years, or other thing, gives and fells his 
whole property therein, upon fuch condition : but one 
may grant an ellate in fee, on condition that the grantee 
dial I not al/en to a particular perfon, And where a 

rcverfion is in the donor of an eltate, he may reilrain an 
alienation by condition. Lit. 361: tFood^i Inji. 141. 
Edaces in tail, for life, or years, where the whole inte- 
red is not parted with, may be made with condition not 
to alien to others, for the prefrrvation of die lands granted 
in the hands of the firft grantee. 

ALIMONY, alimonia, NoufUhment or maintenance.] 
fn a legal fenfe, it is taken for that allowance which a 
married woman fues for and is entitled to, upon fepara- 
tion from her l.\iihand. Term de 38. Sec'th, Baron 
and feme. 

ALLAUNDS, ab alanh^ jre/e, Hare-htunds. 

ALLAY,. Lat. The mixture of other metals 

with iilver or gold. This alli^U to angmcni the weight 
of the iilver or gold, fo aa it mty defray the clmrgc of 
coinage, and to make it the more fafilev, A pound weight 
of ikndard gold, by theprefent ilandardin the mint, is 

twenty- 
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CW6Tity*'tfvo C£f»itsilne, And t\vo carats aHaj^ .* anJ a pound 
weight ot right itandard hlvcr coniiflt ot eleven oirnces 
two penny weight of fine fiivcr# and eighteen penny 
weight of aliny, Lozvmj*j ^JJ^y t-P^n Coins^ 19. ^ 
9 //. 5 . /f , I . r. 1 1 . 

ALLEGIANCE, alkglantla^ formerly called /r>eiinffe, 
from the Latin aUi^are 6* fy^are ; i. e. Uy^atuen jfi/e/,]' The 
natural and lawful ^yidf%it!fulobedwiccvi\k\^:h. every fub- 
jedl owes to his prince. It is either perpetual, where one 
is a fubjedi born ; or where one hath the right of a Tub- 
jedl by naturalization, or it is temporary, by rcafon 
of jciidvuce in the king's dominions. To‘ fubjefts born, 
it is i\n incident infeparable ; and as focn as born, they, 
owe by birth right obedience to their fovereign: and it 
cannot be confined to any kingdom, but follows the fab- 
jtdt wherefoever he gocth. The fubjedls arc hence called 
liegtpfpU^ and are bound by this allegiance to go with 
the king in his wars, as well within as without the king* 
dom. 1 Injl. I 29 2 Injl, 74 7 Co*. 4. Calvin* s Cafe* 

By the common law, all'perfons above the age of twelve 
years were required to take the oath of allegiance in 
courts-leet. 

And there are fevcral flarutes requiring the oath of 
iarxc and fupremacy, to be taken under penal- 
ties : jutliccs of peace may fummoii perfons above the 
age oi eighteen years to take thefe oaths. 1 £.lts..cap* i : 

I Cf iV. r. I, 8. I jIhh. flat. i. r. 22. Fur the other 
Hal Hies rtd'pe^fting allegiance fee 5 Z://a:. c. x-Jtd. 5; : 3 
Jhc. i. r. 4 : 7 ^ac. 1. c* 6 : 25 Ceir. 2. <-, 2: 7 of 8 
IV. 3, r. 24 27 : 1 3 ij/ i 4 3. c. 6 : 1 A-.n. c, 22 ; 

6 Af,n. r. 14 : 8 Anu» r. 15 : 1 Ceo. \.c. 13 : 2 Ceo. 2. 

31: 6 Geo, 3. f. 53. And fee title oaihs, and AW’j 
Cam. Dig, tit. Allegiance. By the Hat 3 Jac, 1. c, 4. if 
any natural burn fubjedl be withdrawn from hlsalicgi.^ncc 
and reconciled to the Dope or fee of or lluiii pio- 

aiife obedience to anj^ otljcr Prince or ftate, lie, liE pio- 
cuiors, counfellor^, aiders and maintainers, Hull incur 
the guilt of High Trcajon* 

ALLFGIAKE, to defend or juHify by due courfe of 
law. Leges Alnrcd* cap. 4. SpcLn, 

ALLER, This word is ufed.io mitke what is added to 
fignify fuperlatively ; alter good \% the grcaiell good. 
bet Alder. Ailer fans jour, (tc Aler, 

AI.LKVIARE,tolcvy or pay an accuHonied fine. CoiwL 

A {.LOCATION, <!!//!}.] In a legal fenfc, an allow- 
ance made upon account in the Exchequef ; or more pro- 
pel ly a placing or adding to a thing. 

ALLOCA'riONE F.“iClEND.‘\p A wi it for allowing 
to an accountant l«ch Aims of money as he hath lawfully 
expended in his ofiice ; dire^ed to the lord creafurer, and 
barons of x\it Exchaiuery upon application made. Reg, 
Orig. 206. 

ALLO'JATO COMITATU, A new writ of exigent 
allowed, before any other hoi den, on the for- 

mer not being fully ferved; or complied with, Fitz, 
Exig. 14. 

ALLODIAL. This is where an inheritance is held 
without any acknowledgement to any lord or Aiperiof ; 
ani^ therefc^e is of another nature from that which is 
feodal. Allodial lands arc free lands, which a mah en- 
joys without paying any fine, rent, or fcrvicc to any other. 
Alodtutn, InDompfday book itfignifics a fmmanour\ and 
alodarii Lords Faramount. Kent\ Co. Litt. 1, 5. & fe^ 2 
^c. And this Dift. tit. 7 e/n/.rr. 

VoL. I. 


ALI^UMINOR, from the Fr. <s//ci/^r, to enlighten.] 
One who anciently illuminated, coloured or piintcd npon 
paper or parchment, particirlarly the initial Inters of au« 
cient charters and deeds. The word is uftulfl/rt. 1 R. 3. 
c.g. 

ALMANACK, Is part of the law of England, of 
which the courts muft take notice, in the return.^ of writs, 
^c. but. the almanack to go by is that annex’d to the Book 
ff Common Prayer. Mod. Caf. 4T, 81. See tit. Tear. 

The diverfay of fixed and moveable feaih was con* 
demned per tot, cur, for we know neither the one ii6r the 
other but by che almanacks, and we amo rake notice of 
the courfe of the moon. 6 Moil. 150, 160 : Pafeh. 3 Ann. 
B. R. in the cafe of Har vey v. Broad.*^iluL 196.6^ C. 
and Holt, Ch* J, faid, that at the council of NUe they 
made a calculation moveable for Eafter for ever, and that 
is received liere in England^ and become part of the Uw ; 
and fo in the calendar ellabliihed by ad of parliameuc.*^ 
2 Salk. 6i6, pi. S. S. C. accordingly ; per cur. 

Whether fuch a day of the month was on a Sunday or 
nor, and fo not a dies juridicus, is triable by the country 
or the almanack. 182, //. 5$. , Bur, 

It was faid that the court might judicially take norice 
of almanacks be informed by them ; and cited 
hc7ds casein the time of Lord Catltne \ and Qoko fiiui, 
that fu was the cafe of Qakry v. Banbiory^ and judgment 
accordingly. 1 Leo. 242. pi. 328 ; Pujejp. 29 EUz, li. R, 
i/.as. 227. p.,^2, S. C. and 
held chat examination bv aim.anacks was fufiicient, and t 
iii.ilprr /t2/i not nxcfliii y, tho* the error airignecl, wiz, 
that (he 16 P'ub. on which day judgment was faid to be* 
given, was on a Sunday, was an error in fad ; and the 
judgment Vvas reverfed. 

ALMAUIA, for armaria: The archives or as they 
arc lometimes Hiled muniments of a churcb or library.^ 
Gerrafl. Dorcb. in i?. 2. 

ALMNER, or Al.MONER, eUemfy^rms\ ho offi- 
cer of the king's houfe, whole bufincU it is to diftribuce 
the king ’r tf/asr every day. He ought to admoniAi the 
king to bellow his alms, efpecially upon faints' days and 
holidays ; and he is likewife to vifu the lick, widows that 
are poor, prlfoncrs and other neceflitous people, and to 
relieve them under their wants ; for which purpofe he 
hath the forfeitures of deodands, and the goc^s of fePos 
defe, allowed him by the king. FUtpL, lib, t, cap. 27. 
The lord almmer has the difpoiition of the king's diflt of 
meat, after it comes from the table, which he may give 
to whom he pica fes ; and he didributes four-pence ip 
money, .a two-penny loaf of bread, and a gallon of beer; 
or inileaJ thereof three-penoc daily at the court gate to 
twenty four poor perfons of the king's pirilh, to each of 
them that allowance. This ofiiccr is ufually Ibme bi« 
Ihop. 

ALMSFEOH, or almesfeoh, Saxon for almt 'mwey : 
It has been taken for what we call Pcter-Pence^ fil'd given 
by Ina king of the fVeJl Saxens, and anciently paid in 
Englat^on thefirftof Auguji, Tt was likewife called 
romefcoh, romefcot, and heorthpening, SelJerds Hif. Tithes 217. 

ALMUTIUM. A cap made with goats or Iambi* 
fkins, the part covering the head being iqqai^, and th^ 
other part hanging behind to cover the neck and Ihouldcrs. 
P^Unafikon tom. 3. p. 561 IV, Thorn> 1330. 

ALNAGE Fr. aldnagi.^ A meafure, particularly 
the meafnrihg with an elL 

G ALNAGER, 
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ALNAGER» or aulnagtr, V trainer, Lat. Is 

properly t meafurc by the ell; and the word auhe in 
/r/»r^,£giiifieth an ell. An aulmgtr wns heretofore a 
public Tworn oflicerof the king’s, whole place ic was to ex- 
amine into the aflife of cloths made throughout the land, 
and to fix Teals upon them; and another branch of his 
oflice was to collet a fubfidy or aulnage duty granted ta, 
the king. He had his power by flat. 25 Ed, 3* fiat. 4* 
r. z.andfeveral other an cien t fiatutes; \^diich appointed 
his fees, and infiidled a punifiiment for putting his feal to 
deceitful cloth, l£<, <vw, a forfeiture of his ofiice, and 
the value. 27 3. fiat. i. r, 4 ; 3 2. c, 2. Tlicrc 

were afterwards three officers belonging to the regula- 
tion of clomhing, who bear thedifiindl names 0^ fiarcber^ 
fucafurert and anlnagcr; all which were formerly coni- 
pcifed in one peribn. 4 Infl, 31 : Cowel. 

By I izlV,i,c,zo, Alntag# duties are taken away. 

ALNETUM, A place where Mirs grow ; or a grove 
of fdde)' trees, Domefday-Book. 

ALODIUM, fee Allodium, 

ALO VERIUM, Jpurfi. Fhta, Hi. t. c. 82. par. 2. 

ALTARAGE, al^araginm.'] 'I he^ftriugs made upon 
the altar alfo the p^fic that to the priefi by 

reafonof the altar, olnjentio altaris, l^h, 2 1 Eliz, It was 
declared that by altar agt is meant tithes df wool, lambs, 
colts, calves, pigs, chicKcns, batter, chediir,fruits, herbs, 
and other fmall tithes with the oficrings due 3 the cafe of 
the vicar of in Northamptotijhire, But th^ 

word abaragt at firfi is thooght to fignify no more than 
the cafual profits arifing to the priefi, from the people’s 
voluntary oblations at xht altar i out of which a portion 
was afilgned by the paribn to the vicar : fince that, our 
parfons hav^ generally contented themfelves with the 
greater profits of glebe, and tenths of corn and hay ; and 
have left the fmall tithes to the officiating prielh : and 
hence it is that vicarages arc endowed with them. Tcrmt 
de 39. 2 Crv. 510. 

It feems to be certain, that the religious, when they 
allotted the altarage in part, or in whole to the vicar or 
chaplain, did mean only the cufiomary and voluntary 
offerings at the altar, for feme divine office or fervice of 
the priefi, and not any fhaie of the ftknding tithes, whe- 
ther predial or mixt Kcnn, Paroch. Arti^. GhJJ, 

In the cafe of Fraukljn and chemafier and brethren cf 
iu Croji, T. 1724^ it was decreed, that where altaragium. 
is mentioned in old endowments, and fuppofeed by 
ufaee^ it will extend to fmall tithes, but not ocherwife. 
Em^. 79. 

ALl'EKATION, altnatio. Is the changing of a 
thing : and when wicnefifes are examined upon exhibits, 
i^c, they ought to remain in the office, and not to be 
taken back into private hands, by whom they may be al- 
tered. 

ALTO & B AS SO, Pcncre fe in arbitrio in altf (sf hajjo, 
means the abfolute fpbmifiion of all dtlfcTencfs. 

AMABYR, vel AMVABYR, A cuftom in the honour 
of CLn, belonging to thccarls of ArumUll: Prelidm^rgi^ 
tiitatis demino folvendum LL eccL GuL Lowell Ohk, regu 
WalHae. This cufiom Hrtay earl of Arundel relcafed to 
his tenants, Anno 3 4 P. ^ A/. 

AMBACTUSj'A fe/vant or client. Ccwel, 

AMBASSADOR, legaitts,} A peribn fent by oneSove^ 
ttfgh [Power] to uADther with Authority by lescc|s/ksf' 


credence to treat on affairs of ftate. 4 i/j#. 153. And 
amhaffadws are cither ordinary, or ejetraordinary”; the 
ordinary arc thofe who refide in the place 

whither (bnt and the time of thrir return being indefi- 
nite,' fb is their bnfinefs uncertain, arifing from emergent 
occafions; and commonly the proteflion uid affairs of 
the merclunts is their greaieft care : the extraordinary 
ambajfadoi^ are made pm import, and employed upon 
fome particular great affairs, as condolements^iKoDgratu- 
lations, or for overtures of marriage, isic. Their equi- 
page is generally very magnificent; and they may return 
without requeuing of leave, uqlefs there be a rcL^aining 
claufein their commiffion. Mollty 144. 

An agent reprefents the affairs only of his mafter; but 
Hn amha^ador ought CO reprefent the greatnefs of his 
maficr, and his affairs. Ibid,. By the laws of nations, 
none under the quality of a fovereign prince, can fend any 
ambjjfadsr ; a king that is deprived of his kingdom and 
royalty, hath loft his right oflegation. NofubjeS, though 
ever fo great, can fend or receive an amhajfador ; and if a 
viceroy does it, he will be guilty of high t'reafon : the 
eledlors and princes of Germany have the privilege of 
fending and reception of ambaj/adors\ but it is limited 
only to matters touching their own territories, and not of 
the ftate of the empire. It is faid there can be no amhaf* 
Jhdor without letters of credence from his fovereign, to 
another chat hath fovereign authority : and if a peribn be 
fent from a king or abSoIute potentate, though in his 
letters of credence he is termed an agent, yet he is an 
ambalTador, he being for the Public. 4 Ivft. 153. 

Ambaffadors may, by a precaution, be warned not to 
come to the place where fent ; ^nd if they then do it, 
they (hall be taken for enemies ; but being once admitted, 
even with enemies in arms, they (hail have the prot«?<!^lion 
of the laws of nations, and be preferved as princes. 
Moll, 146. If a baniihed man be fent as amhajfador to 
the place from whence he is bani(hed, he may not be de- 
tained or molefied there. 4 Inji. 1 5 3. But if he be not 
receivid or admitted Aik ambaffador, he has no privilege as 
fuch ; and an ambafiador may be refufed in refped of 
him by whom fent ; or in refpetft of the perfon fent ; as if 
he is notorioully flagitious ; or if he be difagrecable to 
the ftate to which ho is fent. An ambafTador ought not 
however to be refuied without caufe.— See Grotius and 
Molloy, cited Corn* Dig, tic. Ambajfador, The killing of 
an ambaffador hza been adjudged high creafon. 3 Tnji, 8. 
Somt ambaffadors arc allowed, by coaceftion, to have ju- 
rifdklion over their oiivn families; and their houTes per- 
mitted to be fanduaries ; but where perfons who have 
greatly offended fly to their houfes, after demand and re- 
fufai to deliver them up, they may be taken from thence. 
Ambaffadors cannot be defended when they commit any 
thing againft the ilat^^ or the pt j Ton of the, kibg with 
whom (hey refide. 4 hji, 152. An ambaffador, guilty 
of treoibn againft the king's life, may be Condemned and 
executed ; but for other ireafons, he (hall be fent home, 
with demand fo^punilh him, or to fend him back to be 
punifhed. 4 Infi, 152. 1 Roil. R^tp. 1S5. 

If a foreign ambajjador commits any crime here, which 
'll i'ortfra JUS as tTeafon, felony, &c, or any other 

crime again ft the law ot nations, he loTcth the privilege 
of an ambaj/adot , and is to punilhmeot as a private 

Alien ; and he need not be rcmaiided to his fovereign, 

; but 
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— j^Sr* 317, But if A thing W only 
ofjparjyhtmenv private IiWj> 
Cuftom of the i 9 Sm| and i|: S 00c tfmtr4 jiu 

ihaS ndt.lie tboadi by Acm# * ^ i‘l$| 
And it i$ faid anth^i^Btdws ma/ be cxcuM or 
the Italb where they teude, (c;xcepi]t be)<i 
dr 09D^]»ireey^whkbi9 againll the laW of nations) brnti/e 
it doth not appear e^hether they hav#at in mandatij ; and 
then they are cxcufed by necOlBSty pf obedience^ A'bA 
Mflfle, 26 . 

By the civil law, the perfon o^ao mhuffni^r may jffit 
be arrefted ; and the moveable goods of 
which are accounted an accel&ou to tlKir per(ons« cannot 
be feifed on, as a pledge^ nor for payment of debts, thougl^ 
by leave of the king or date where they are refSdent \ 
but on refufal of payment, letters of reqjaed are to go to 
his mailer, CsTc. i/Ulh^ 157. Dam>^ 328. The law of 
nations touching amiaJ/hiotj in its full extent, is part of 
the law of England \ and the a£l 7 4 ^. c. 1 2, ii only de- 
claratory. Sa}buit*s Cafe^ Rep. temp% Ld. Talb^ 281 ; and 
fee 3 Burr, 1748. 

By our flacu.te law, (Hat. 7 An. c, 12.) An atnhajfadw^ 
or public min liter, or his domellic fervancs, rcgiflered in 
the feerrtar) office, and thence tranfmitted to A® dic- 
rifPs office o^LomUn and Middhfex, are not to be arrefied) 
if they are, the procefs Aall be void, and the persons fu- 
ing out anvl cxcciuing it lhall fuffer fuch penalties and 
curpoial puniihments a& the lord chancellor or either of 
ilij chief julUces (hall think fit. Ajfo the goods of an 
(liall not be dillrained. Stat. duL See i 
Con.m, 2:;4. Tlie perfjns claiming piiviltgeas fervancs 
of an am'a/fador^ mud be fuch as are really and b<fna fide 
retained and regillered in that capacity ;• and the a6l it- 
lelf exprefbly prohibits its exccniio to merchants and 
tradcis liable to the ilatutes of bankruptcy. See Fuzgtb. 
200 ; Stia 797 : i 20, 78, 9 : 3 IFilfi 3^ ; 2 Sira. 
797 : 2 Ld Rayru 1524: 3 Bmi. 1676 : 4 llmt. 2016, 7 ; 
and Com. Dig tic. Ambajfadtn . 

AMBIDEXTER, Lat. One that plays on both (ides. 
In a legal fenfe, it is taken for a juror orembraceor, who 
t lives money of the parties for giving his verdift \ fee fit. 
Junes, ll.it. 5 Ed, III. 

AMBRA, Sax. amber, Lat, ampboia.^ A vcffel among 
the Saxotis ; it contained a meaiurc of fait, butter, meal, 
beer, Csfr. Leg. Ime IVeJl. Sax, 

AMBRY, The place where the arms, plate, vclTcIs, 
and every thing which belonged t6 houfckecping were 
kept ; and piobably the ambry at We/lmtrjiir is fo called, 
Lcfaufc ibimerly fet apart for that ufo: or rather the aumo- 
fe>y, from the Latin eleemo/jha} la^ an houle adjoining to 
an abbey, in which the chanties were laid up for the poor. 

AMENABLE, fv.amehet, 'To bring or lead unto: or 
amainable^ from the Fr. ahand.] Signifies tradlable, 
that may be led or governed : and in our books it is com- 
monly applied to a woman, that is governable by her 
hulband. Conxel Interp, It alfo, in the modern (enfr, 
figniffes to be refponhble, or fubjedl to anfwcr, in a 
court of juffice. 

AMENDMENT, emmJutio.] The corre£lion of an 
error committed in any pioccfs, which may be amended 
after judgment ; and if there be any error in giving the 
judgment, the party is driven to his writ of error ; though 
where the fault appears to be in the cleric who writ the 
record, it may be amended. Terms de Ley 39. 


At cwm^nhvf tli^re waf little roomllhir imendmeno, 
W^ch a^artbv Mift f(liv«ra||attites of amtnd^e W/mv 
aild MfaMiffi by‘l1kd6>uftltution of the coum t 
%< BrUtM^ inh Jhdm ere cakecord parols [orpleas] 
mucfii} before thedr in judgment ; fays he, BH. i . 

t rantM to Ae t6 record the pleas pleaded before 

^ but A^^are Mtlipr era% tbelr recoras,iior amend 
Acc^ nor recortr aga|iiA Acir inroITmen t, nor aoy way fof« 
fcr thefr recorda tp tMF 

doings, nor erafe Aelr Words, nor amend thMfc, nor reo(^ 
agaioH their inroimOpt Thbd|rdioo 4 l|^ ^ Ed. z« W^s 
fo rigidly obferved, that when jufffee Nengbam, in 
his reign, with compaflion for Ac circumflances 

of a poor ntan Who was fined 13 s. ±d. eraled the record, 
and made it 6/. Sd, he was fined 8^ marks, with which, 
it is faid, a clock-hOufe at tyefimmfier was built, and 
fqrniAied with a clock ; but as to the dock; it has been 
denied by authors of credit, clocks not bein^ in ufe till a 
century afterwards, Notwithilahding what U mentioned 
above, there were fomc cafes chat were amendable at com- 
mon law. 

Original writs are not omendaLie* at common law, for 
if the writ be not good, the party may have another s 
judicial writi giay and have been often amended. 8 Rep, 157. 

Whatever ex common Uw might he amended in ciiil 
cafes, *was at common amendable in triminal cafes, and 
fo it is at this day : refolved by HeU Ch. J. Pensstll and 
iVxu'i J. I Sa/i. S I. p/. 14. 

Tho* mifanjonrd.ng of procefs on the r-oll ml^ht be amend- 
ed at Common Inw tlie fame term, bccaufe H was the 
of the court ; yet if any clerk at common law ifiued cut 
erroneous trocefs m a 1 ight award of the court, that was 
never amended in any cafe at the common law. t Salk, 
5 i.p/. 14 - 

Anciently all pleas were ore tenus at the b^r; and 
then if any error was fpied in them, it was prefencly 
amended. Since that cullom is changed, the motion, to 
amend# bccaufe all in paper, fuccecdcd in the room of 
it ; and it is a motion that Ac court cannot refufe : but 
they may refufe it if the party defiring it refuft to pay cojls, 
of the amendment dcfired Aould amount to a new pica. 
10 Mod. 88. 

Miffakes are now cffe£lually helped by the ffatutes of 
amendment and yr^/kz/j the latter fo called, becaufe 
when a pleader perceived any flip in the form of his pro- 
ceeding, and acknowledges fuchjerror, (jeo falle or fa* 
/h////); he is at liberty by tliofc flatuus to amend it, 
which amendment is fcldom actually made, but the be- 
nefit of the ad is attained by the courts overlooking the ^ 
exception, z Stra. ion. Thcfc flatutes are in the wbble 
1 2 in number, aqd arc here recapitulated cnronoIogicaJJy, 
by which all trifling exceptions are fo thoroughly guardeiJ 
againfl, that writs of error cannot flnee bo mainiiined, 
but for fame material miitake afligned. 3 Comm. 407 ; 
which fee, and Bulled sNi. Pri, {EH, 1793 ) 320. and For 
a more extended view of the> cafes, in which amend- 
ments may or may not be made. See Cun, D'g. tic. 
Amendmeutm 

£y (Isit. 14 £z/. 3. r. 6, no procefs Aall be annulled 
or difeontinued, by the mifprifion of the clerk in miflak- 
Ing in writing one fylilble or one letter too much or too 
little ; but it Aall be amended. 

The judges afterwards conftrued this flatute (b fa von 
rably, that they extended it toansjord ; but they were not 
G 2 lo 
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fo well agreed, whether they could mate thefe amend- 
ments, as well aftif as befote judgment ; for they thought 
their authority was determined by the j^udgment ; there- 
fore by ftat. 9 H, 5. r. 4. it is declared that the judges 
fliall have the fame power, as well :.frcr as hc'ore judg- 
ment, ns long as the record in procefs is before them. 
G.lh, H, C, B. 1 10. 

This llacuteis confirmed by 4 Hen. 6. c. 3. with 

.in exception, that it rtmll not extend to procefs on out- 
lawry, or to records or procefles ih U'^aUu But according 
to 2 ^.vtd, 46, thii Lift exception, .ind the like exception 
in 8 Hen, 6, r. 15. fcein to be annulled by ilje jlatuic 
27 lUn. 8. c. 2.>, by which it enatied, that the laws of 
K::gia\’(I lhall be ufed, pr.idifed and executed in j. 

Though the foregoing ftntutcsgavc the judges a great- 
erpower than they had before, yer it v. n.-, loiind lIiu: iliey 
were too much cramped, liaving authority to amemt 
nothing but/ which thtvdin /lot conllrue in a large 
liguification, fo as to cooipreneiid the whole proceedings 
in real and perfonal actions, and criminal and common 
pleas, but confined it to the me/ne preerji mid jury pforr/s; 
8 Co. 157 a. And therefore, to enlarge the auiiiority of 
the courts, the ftatutc S i/rn. 6. . . iX, gives power to 
amend what ihcy lhall think in their cKfcietion to be ihe^ 
milprifion of their clerks in any record, procefs, and pica, 
warrant of attorney, writ, panne! , 01 return. Gdb, II. 
C.P.iio. 

here arc only two ftatutes of amendments, tIt:, the 
l/^Ed. 3. lUt. I. £'. 6. and 8 If. 6. r. 12 ^ 15. the reft 
arc reckoned to be ilatiues of jeofails, and not of amend- 
ments; /er PoiVt'll J. I Sidk, 51. pi. 14 MUh. 3 .Bm. 

B. R. in the cafe ot Hy v. yi/Zi -And ibid, he 

held that the 3 II. 6, was only to in large the fubjed- 
matter of 14 £V/. 3. and that 14 £.3. cMcnds only to 
procefs out of the roll, 'ilz. writs that llluc out ol tlia 
record, and not to procedings in the r.'ll jffclf: but tint 
ihc Ed. 3. extends not to the king, bccaiilc of ihcfe 
words, (if tlh' prrty) and that r!ic llatiitc S 11 . 6. 

hasal\va)s been ciJUllnieJ in limitation cl the ad of i'.d. 3, 
and the exception in ilic llaiutc of li. 6. was only ex 
MhuKdiimi Ktiuiihi ; .and ail judges and fuges of ihc law in 
all ages have taken it not to extend to the crown ; and 
tiic cafes on the other lidc arc noi to be relied upon. 

Bariher by Hat. 8 6. c. 15. “ 'I’he king’s juf- 
rlces, before whom any rnirprifion lliall be found, be it 
in any records and procefles depending bcfjre them, as 
well by way oferror as othervvile, or in the returns of 
ihe fame, by (herifiV, coroners, balliir. of fr.mi nifes, or 
any other, bv milprifion ot the < Ici !:s c/fany of the f.iid 
couits orofthe ihenfl's, coroners, their clerks, or other 
ofliceis, clerk'', cr oilier miniders whaifi^evcr, in writing 
one letier or One too uukIi ii 100 iit:Ic, fliall 

linvc pt wer lo emend the fame.’* 

As ilnde Ilatiues only extended to whnt the juliiccs 
fiiould iiueipjct me ii-il|:iifijn ol their clerkt, .ind oiiier 
oflicers, it was fouiKi by experience, that many juft caul'es 
were oienhrowii Jj) 'i- unf rpf.ru:., and othtr lailings, not 
aided by this llatuie, though they were g'.>od in lubfian''c; 
.\nd tlurriorc the ilatutcs of jeoLiil wcic made. ClJb. IL 

C. B. Ml. 

By flat. 32 //. S. c'. 30, it is cna^cd, “ 'J hat il the jury 
nave once pafled upon the iflue, thoiigli afterwards thef-e 
l,e feund a Tcpud' in the j'jocetdiugs, yet judgment | 
flull be given ru. curding to the vcidid. i Jic flat 1 ^ PMh. j 


c, 14. ordains, That after verdidl given in any court 
of record, there fhall be no ftay of judgment, or rcverfal, 
for want of form in a writ, count, plaint, 'C 3 *c, or for 
wantof nny writ original or judicial; or by reafon ofin- 
fufheient returns of ftieriffs, By flat. 21 Jac. i. 

L\ 13, If a verdidt ftinll be given in any court df record, 
the judgment fliall not be fl.iycd or revcrlcd for variance 
in form between the original writ or bill and the decla- 
ration, &c. or for want of averment of the party’s being 
living, Idas the perfon is proved to be in life; or for 
that the ^i-nure fneias is in part mif-awarded ; for mirno- 
mdr of jurors, if proved to be the perfons returned;, 
want of returns of writs, fo ar a pannel of jurors be re- 
turned and annexed to ihe Wiits; or for that the rcturn- 
idflierr’s naiiic is not I ’L lo the luturn, if proof can be 
made that the will w'.is rcumicd by fuch ofli.er, Sec.** 

'Ihc flat. ;6and 17 Car. 2 c. 8. (called by T^vi/den J. 
an oinnipoten: a.'t, i l^cut. ico; and made perpetual by 
flat. 22 and 23 Cm. 1. c. 4.) ena< 5 ls, I'liat judgment 
fliall not be flayed or rcverled after verdifl in the courts 
of record at fPtJlfui/tflcr^ Arc. for drfaidt in form ; or for 
that tJierc are not pledges to prolecutc upen the return 
of the original writ, or beenufe the name of the fheriffis 
nor returned upon it, for default of alicciging .ind bring- 
ing into court of any bond, bill or deed, or of alledging 
or bringing in letters teflamcnenry, or of adniiniftratiun ; 
or for the otnilfic n of '^7 ^ armis^ or contra paunt, mif- 
taking the Chiifli.in name or furname of either party, or 
the fum of money, day, month or year, i^vc. in any de- 
claration or pleading, being lightly named in any lecord, 
c^c. pfwLeding ; nor for Wniit of the averment of bcc 
pm ntv( tji 'vnijiemt^ or for not allcdging p^out patet pir 
hcorduniy for that there is no right zruirr, if the caufe 
w as tried by a jury of the proper county or pla..e ; nor 
fliall any judgment veruit‘'l, by confcflinn, cop^r.ojit 
k^. be rcv’crfed for w.int of mifuiiord'.a iX m- 
piatur^ or by reafon that (i'her ol them are en^cied, the 
one for the other, f. c, but all ih.ii dcfcvlls, ;,Gt l.tng 
n a lujl fi t C:ght op tie tun; in (J the fiit, or vcherehy the y/ue 
{^r tnrl m > (dteu'd y iL.ili be* ^..7/. /; ;V by the j u Jges ; tiioupli 
not ill fuirs of (-’ppeah of f'ric'jy indiJ'nenfj, and /v/' 
tious^ o\\ penal f iru/L.^y which .ire c.xccptcd out of tlic .wh 

By flat. 4 and 3 At. c. 16, all the ftatutes of / y.?:// 
fliall extend to judgments entered by confeiiion, raldidr^ 
ox ntnifum infoimcittKiw SLwy court of record, and r;o fucli 
judgment fliall be reverfed, nor any judgment or writ of 
inquiry of damages thereon /hall be fiaycJ for any de- 
feat which would have been aided b) ihofc ftatutes, if a 
verdid had been given, lb as ih^'re be an 01 iginal writ fifed, 
kz . — By flat. 9 Ann. c. 20. § 7, this adt and all other 
ftatutes of jeofails arc extended to writs ol niundamui and 
informt tdns in the nature of a puo nMcntanro. The ftatutes 
I of amendment and jeofails not being conilruej to extend 
to criminal proceedings, or on penal ftatutes in gcncial. 

N. /*. 325 : 2 Mod. 144. But xiuiCHdamus mny not 
be amended after retuin. 4 Tam Rrp.bS'i, The fl.u. 

5 (iV*p. I. c. 13. ordains, 'Fhai, nfitrvmlidf given, judg- 
nuTt fli.ill not be fl.iycd or rcierfed for defedt in form or 
fubii.ince in any bill cr writ, or for variance therein 
from th:* decl.T^rion, or any other p'locecdings. 

An adlion for a falle return of a member oT parliament 
on the ft.it 7 and 8 (f\ 3, for double? damages, is reme- 
dial tho founded on a law that is penal fo within the 
ft a CU ( Cf 0 f ' cofuih. 1 Wilf. 125. 

By 
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By the foregoing flatutes (from 14 £. 3. c. 6; 10 8 
H. 6. c, 1 j,) the faults and miilakes of clerks arc in many 
cafes, amnMfe : the mifprifion of a clerk in matter of 
fadl is amendable ; though not in matter of law. Palm. 
258, If there bea^millake in the legal form of the writ, 
it is not amendable: there is a diverfiiy between the ne- 
gligence and ignorance of the clerk that makes out writs ; 
for his negligence (as if he have the copy of a bond, and 
do not purfue it), this fhall be amended \ but his ignorance 
in the legal courfe of original writs is not amendable, 
8 Rep, 1.59. A party’s name was tniftaken in an origi- 
nal writ and il appearing to the court that the curfitor’s 
inllru^lion* were right, the writ was emended in court; 
and they eimtmicd all the proceedings after. 2 Vent, 152: 
Cro,Car, 74. If a thing which the plaintiff ought to 
have entered hinifelf, being a matter oi fubflance, be 
totally omitted, this fball not be amended; but otherwife 
it is. if omitted only in part and mifentered. D. 7 nv, 
Abr, 346. By the common law a writ of error, leturned 
•ind filed, could not be amended; becaufc it would alter 
the record : but now by liar. 5 Geo. i. the writs of error, 
wherein there lh."ill be any v.inanec fn)m the original re- 
cord, or otlicrr defed, may be amciidtdhy the court where 
leiurnable. 

In an djjuwpft, the defendant pleads M*/ Gutlfy, there- 
upon iflnc is joined, and found for the plaintiff, he fhall 
Itavc judgment, tho* it is an improper i/l’ue in this ac- 
tion ; for as there is a deceit al!c(’gcd. Not Guilty is an 
aniwer ihcicio, and it is but an iiiue ndddned^ which is 
.'ii'Jed by ll'itute Oo, Elix., 407. If in debt upon a fiiiile 
/ till' c!t fondant ple.'ids ptiy/nrKf, ^ui/bouf an acquittamc^ 
;nul ifiijc is joined and found for the plaintiff,^ rho* the 
j>ayir.eiu without acquittance is no plea to a lingle bill, 
ire Oiall have judgmeiii, bci^aufe the iTue was joined 
upon an afi:rmaiive and a negaiive, and a verdid lor the 
]'i..!iitbr. Al/eA. 37 .and 1% Eh-z. 3 Rep. 43. An ill plea 
ii'id ihuc may be aided by the f .»iuie of j.rfaiis, alter a 
xeroiel : .and if an iflue joii’.cd be uncfriain and conlursd, 
a v.r ’.ict will help it. C)o. Cro. 316: Hd*. 113. Tlic 
ilaiiiti .s likewifr help when inere is no f;rigifiab and 
w Irerc there is no bill upon the file, it is aided after ver- 
by llatuic, but when there is an original, which is 
in. tii.it i.s not aided. Cio.'Jnc. 185, 4S0: C}o. Car, 
Tha flaruto of jeofails i ) and 17 Car. 2, liclps a 
rs.ir-tiial in a proper cou.4-y, but not where the county 
is mill ..ken. 1 Mo l 24. . 

AVIicn :he award of a writ (,f enquiry on the roll is 
p.ioJ, the writ fhall be r;vr ;;. '.7 by the roll. Ca)ih. 70. 

'J he coui’t cannot cw.end xo make a new writ ; or to alter 
a good writ, and ad.ipt it to another pui'pofc, Wc. only 
when the writ is bad and vicious on the face of it. Mod. 
Ct[f. 263, 316. Annnly 367. 

With refped to declarations, a declaration grounded 
on an original w'rit may not be i^inendcd, if the writ be 
erroneous ; ihough if it be on a bill of MiddUfex or a 
it affundahle. 1 LiJL Alt. 67. 

A plaintiff may amend hi» cictl.uation in matter of 
form aficr a general ifTuc pleaded, before entry thereof, 
wjtluuit payment of colls: if he amenl'iex fubllance, h*: 
is to pay co'ls, or give imparlance; and if he amend after 
a /'pc c 1.1 1 pbv, though he would give imparlance, he 
mud p.iy tolls, I Lill. 58. A dec'.ir.irion m ejnlmenr, 
laid the demife before the time ; this was 00: amnulable, 


for ie would alter the liTue, and make a new,|itle in the 
plaifltifiF,. 1 ^alk, 48. The plainti0^ declared on the fia* 
tuteof for a robbery done to himfelf, when it 

ihouldhave been of his fervants ; he had leave to amende 
3 Le<v, 347. If a defendant pleads a plea to the right, 
or in al^tement, tbeplaintiff may amend his declaration ; 
but not where he demurs, for this^ fault may be the caufe 
of the detnurrer. 1 ^alk, 50. A demurrer mny br amended 
after the parties have joined in demurred, if it be only in 
paper, %/r 48. Where a plea (hall be amended, when in 
paper, oron record, fJc, fee the ilatuic 4C\i9. II. c, 26. 

As to the amendments of rece)Js, fJc, an i/fue entered 
upon record, with leave of the court may be amended ; 
but not in a material thing, or in that which will deface 
the record, i Lill, Abr, 61. A record itiay be nmetultd 
by the court in a fmall matter, after iffue joined, fo as 
the plea be not ahcied. Dnnv, Air. 338. If on a writ 
of error a record is amended'wx another court in affirmance 
of the judgment, it mull be amended in the court where 
judgment was given, Hardr, 505. Where the record 
of n\(i piius does not agree with the original record, ic 
may heam.vidcd after verdii^, proiided it do not change 
the ifllic: but a record ih.*!!! not be amended to attaint the 
jury, or prejudice the authority of the judge. A general 
or fpccial verdi^l may be amended by the notes of the clerk 
of affife in civil caufes; but not in criminal nations. 

1 Si//b. 47. The i/Tuc roll Ihall be amended by Hic impar- 
lance roll, which if precedent ; but a roll m ly not be 
ri’vended after vcrdiill, when there is nothing to amm.! 
by ; tho’ furpliifagc may be rejc^lcd, and fo make it good. 
Cro, Car. 92 : 1 Sid. 135. 

In an adlion on the llatute of i-fnry, a vcrdidl was given 
for the plainiiff, and taken on one ol the counts, in the 
declaration. — i he other counrs being found for defen- 
dant. — Motion in arrefl of j'idymtrt . — Tnc principal 
caufe was, the cbrlflian name of one tif the pcrlkns men- 
tioned in that count (rightly named, in that count, be- 
fore) was inillakcn in the /jini tr/i, which h:ul l)Lcn c.ir- 
ried in, whereby the count was nn icred ablurd, and 
bad. I'hc court g.ive leave to file a rii b/ lill, (the pro- 
ceeding'? being by bill,) .ind afterword., amended the t'/ite 
trlb by the lull — The ni/l print roll was right. — Gurtho' 
cjui tarn V. Bronjo.i B. I'tin. T. 15 Geo. 3. 'i’his was done, 
as an (.tmndmea at c vw n /.vie. 

A midake of the clrik in entering a judgment ; as 
wheic it was tlijit the defendant recovered, ini*cMd of tho 
plain tiiF, O-tV. \\?^ ordered t j be am'", (hi. Ciru. jac. ; 
Hutt. 4 1 . A judgment may be 'tnrnded by the pn pci boi k 
figned by the madvr. 1 S<dJt. ^o. At comnicn law, iho 
judges m.ay amc-iJ their judg-ments of tijc Ihmc I'^rni ; and 
by fUtutc of aiK/iicr term. S Rep. ij6 : i^E. 3. If 
judgments aic not well enteied, on payment of coAv they 
will be ordered to be fo : wlu'u jnd:;mcnT.3 au* eiuereJ, 
’tis f.iid ihc defcdls therein b.’ing i. e ati of ihc couir, 
and not the mifpiifion of the cltik, are no: anrr.laUc, 

G IJh, 104. Midakes in rrlmri'. of writs, fries and re- 
coveries, made by mutual .'iff'Mr of prirri''-s rn.iy be auKii- 
rd. 5 A’f/>. 4v judgment Ihall not be (laid i.ff'. r ver- 
(HAr, for that an original f->nn, or j from the 

rc^. u'd in point of form, w.hii ii arc a nend.ihk. 5 R^p. 
45. After verdidf given in .lay court of record, there 
jh...’ he no ft.iy of judginL'iit fAr w..ru of f.^nn i.n .my 
Wilt, oriafuffirient rctunis of dicn/.s, varianut' in lorn 

between 
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hptwecft thi^rigml writ and declaration, bV. ftat «33 
//. 8, f8 Eliz: Vide 5 Gee, i. c, 13. The fofiea may 
be amended by the judged notes. 1 33 : 2 S/ra, 

J 197. S, C. As to amendments in informations by the 
attorney general, fee 4 Term Rep. 457^ 8. 

Am(ntlmetttszTe ufiKilIy made in of judgments ; 

and feldom cr never to dellroy (hem : and where amende 
ffi-nts were at common law, the party was to pay a fine 
for leave to atn^md. % SAL 29. 

A ME R Cl AM NT, ameidamcntum^ (from the Fr. 
fignifies the pecuniary puninimcut of an oiFcndcr 
aga'nfl the !:ing or otlier lord in liis court, that is found 
to he in mifericQidiay i, e. to have oifended, and to 
T.in J at the mercy of the king or lord. The author of 
Ter^vs iU Ley faith, t\\2Ll amerciament is properly a penalty 
a;Tcl]ed by the peers or equals of the party atnerced, for 
the oil'cncc done ; for which he putieth bimfelf at the 
mercy of the lord, lerms de L/y 40. And by the ftatute. 
of Magna Charia, c, 1 4. a freeman is not to be amerced 
for a fmall fault, but proportionable to the offence, and 
that by his peers. ^ H. ^.c, 4. AmcwdAnients are a moic 
merciful penalty than a fine; for which if they arc too 
[^Ticvous, arclcafc may be filed by iin ^licient writ founded 
on Magna Chartay called mederata mi/ericordia , 8ee 
Nnu Nat. Birif. i 6 y : F.N.B,jG, The diJfercncc between 
A'/hreiaa ents and fines, is this ; fines are faid to be pu- 
nllhmcnts certain, and grow exprcfsly from fome ftaiutc; 
but nmn clamcnu arc fuch as are arbitrarily impofed. 
KitJj, 7S. AJfo fines are impofed .and afl’efTed by the 
court: amerciamenit by the country ; and no court can 
inipofc a fine, but a court of record : other courts can 
only amctce, 8 Rv- 39 - 41 - 

A court- leet can anmee for public nuifances only. 

I SaimJ, 133. For a fine and all ameicuvm'nts in a court- 
Icct, a dillrefs is incident of common right; but for 
amerciament in a court baron, diilrefi; may not be taken 
but by prefeription. 1 1 Rep. 45. When an amtreiament 
i» agreed cn, the lord may liavc an adlion of debt, or 
dillrjiii for it, and impound the difirefs, or fell it at his 
I'leafurc; but he cannot iniprifon for it. 8 7 v/-/. 41, 45. 
V^uk the cafe of the Duke oj BedfaJ w, Alcoiky B.ii, 
j If Iff, 2. See tit. Lot, 

There is alfo amet cement in pleas in the courts of re- 
cord, whci) a defendant delays 10 tender the thing de- 
manded by the king's writs, on the firll day. Co. Lit. 
liO. y\nd ill ail pcrfonal ailions without furcc, as in 
ciebr, detinue, it the pk.iniitf be nonfultcJ, buried, 

or his w:it abate for in.aitcr of form, he Ihall hr nmutcJ • 
but if on judiciul proeels, founded on a jufk^mmt and 
ircorJ, ihe plaintifi’ be nonfuiicJ, baned, . ho flirdl 
not be r-nitictd, 1 Nilf, ^.ir. 20b. And an infant, if 
nonfiiltcd, is not to be amerced: Jchk. Cent, 258. ’’rhe 
cnpifii pro fine is taken away by 5 IV. M. c. 12. 

The anuYLumeut of the Ihcriif, or other o^iicer of the 
king, for mifcondiid, is called arurciament royal. Ten/tes 
de Lry, Amneiuments are hkewife in feveral other cafes, 
^ee rit. Fmes fer Oj/ cnees, 

AM ESSE, fee Ami Jus, 

A. Ml, *ndc An.y, 

AMICIA, fee afmutium. 

AMICiUS. 1 he uppcrmnfi of the fix garments 
vvomjiy prlcfis, tied round the neck, and covciiug the 
brcall and heart — Amicus, albay cingulum^ flda.^ maffApu- 
ius a yr/j*;,/^i.-r-Thefe were the fix garments of ] rielU/ ^ | 


AMICUS CURIiE. Ifajud|ct» dottbrfW or mif. 
taken ia matter o| law, ft lian^-by may inform the 
court, as amkux ettrta. t Co, Inji, 17S. In fome cafes, 
a thing is to be made gppear by fijggcflion da the roll 
by motion ; fometimes by pleadmg, And ibmetimes as 
amic'ts turi^. 2 Keb, J48. Any 0(10 as dmieus curiee may 
move to quafh a vicious intiiAment ; iif (h)ife weip 
a trial and verdift, judgment muft bft arrcAed. Com- 
berb, I'j. A counfcl urged, that he might, zs amicus 
curia, inform the court of an error in proceedings, to 
prevent giving falfe judgment ; but it was denied, un- 
Icfs the party was prefent. 2 Rep, 297. 

AMITTERE LEGhM 'lEKRAi, or LIBER AM 
I.KGEM. To lofe and be deprived of the liberty uf 
fvvearing in any court: as to become infamous, renders 
a peifon incapable of being an evidence. Vide Glan^A, 
lib, 2, And fee the ftatute 5 E/iz. cap. 9. againll per- 
jury. So a man that is outlawed, dsfr. i.s faid to bfe 
his lav, i. c. is put out of .the protev 5 lion of the law, as 
lealt fo far as relates to the fuing in any of his majeliy's 
cour.‘‘s of jufiice, though he may be fued. 

AMMOIiR AGIUM. A fcrvice, fuggelled by SpJ- 
man to be the fiime as Chevage ; which lev. 

AMNESTY, fmaejlia, oblivio,^ An aCl of pardon or 
olliiioft, facli as was granted at the rcitoration by king 
C'jarin IL 

AMNITUM INSULAE. Iflcs upon the V/ell coail of 
Britain, Blount, 

AMORTIZATION, amortiza/io, Fr, amortijjlmcrd f\ 
An alieiiarion of lands or ccncmciKs in mortmain, n-nz, 
to any corporation or fraternity, and their foccenbrs, 
fcft. And the right of is a privilege or li- 

cence of taking in mortmain. In the llatute dc Ubatu- 
tibus faquir endis'y an, if Ed, I. ft. 2, the word amorti/e- 
rncHt is ufed. 

AMORTISE, Tr. amertir.'] To alien lands in mort- 
main. 

AMPLIAl'ION, ampliaiio j An enlargement ; in law 
a referring of judgment, till tlie caufe i.sfarthercxamincd. 

AMY, amuMs,'] In law prochein amy is the next friend 
to be trolled for an infant. And infints are tb fue by 
prochein amy (/. e. next friend) or gua)diany and dtftnd by 
guardian. Alien atny is a foreigner licre fubjeft to fome 
prince in fi iendihip with us. 

AN, JOUR .*1' WASTE. See Year, Day and Wafle. 
ANCESTOR, anfecejpi, or tredecejfjoi One that 
has gone before in a family : but tlie law makes a dif- 
ferenc e between what wc commonly call an ancellor and 
a predccefibr ; the one being applied to a natural perfon 
and his anrcllors, and the other to a body politic aud 
their picdcccirors. Co, L t, 78. b, 

ANCESTREL. What relates -to or hath been done 
by one’s ancellors ; as homage ancejlrely &C. 

ANCHOR. Is a meafare of brandy, fsfe, containing 
ten gallons. Le.>c Mercat, 

ANCHORAGE, ancorayjvm,^ A duty taken of ftiips 
for the ufe of tiit haven where they call anchor. A/ 9 . 
A.th, Trmory Arm, The ground in ports and havens be- 
ionging to the king, no perfon ran let any anchor fall 
thereon, wi.Sout pa)ing therefore to the king’s officers. 

ANCIENTS. CientTcmen of the inns of court. In 
Gray*s inn the fociety conillls of benchersy ancUhtSy harm. 
flJto'Sy ^r\\fiud(nts under the bar; and here the nneifuts 
life of the oideil barrifters. In the l.hddle Temple y fuch 

as 
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as have gone through, or arte p»ft their readings, arc 
termed a/icients : the inns bf ChoHury confift of ancUm 
and iludents or derks ; and froin the ancims one is 
yearly choften the principal or treaftrer* 

ANCIENT DEMESNE, or dtmasn \ veius 
urn 4 iomim^^ is a tenui^e whereby all the manors belong* 
ing to she crown in cNte days of Si, Edv>ard and 
called the Conqueror, were held. The number and names 
of all manors, after a furvey made of them, were writ- 
ten in the book of Domrfdaj ; and thofe which by that 
book appear to have at that time belonged to the crown, 
and arte contained under the title terra regis, are cal- 
led ancient demefne, Kiich, 98. The lands which were 
in the poiTefTion of Edward the C^n/rJ/or^ and were given 
away by him, are not at this day ancient demefne, nor 
any others, except thofe writ down in the book of Dome/- 
day\ and therefore, whether fuch lands are ancient de- 
mefne or not, is to be cried only by that book. 1 Salk, 57 : 
4 Infi* 269 : Hob, 188: I Brown!, 43. F, N, B. 16. D, 

But if the queAion is, whether lands be parcel of a 
manor which is ancient demefne, this (hall be tried by 
a jury. For ' parcel or not parcel' is matter of fad, 9 Rep, 
cafe of the abbot of Shata Marcella^ Salk, 56. 774. and 
fee 2 Bun . 1046. 

Fitzherbert tclli uS, that tenants in ancient demr/ne had 
their tenures from ploughing the king's lands, and oclicr 
works cowards the inaintcnnnce of the king's freehold, 
on which account they had liberties granted them. F. N,li 
14, 228. And there were two ions of thefe tenures and 
tenants ; one chat held their lands freely by charter ; 
the other by copy of court- roll, according to the cullom 
of the manor. But, e, 66. The tenants holding by 
charter cannot be impleaded out of their manor; fur if 
they are, they may abate the writ by pleading their 
tenure : they arc free from toll, for all things bought 
and fold concerning their fubilance and huibandry. And 
they may not be impanelled upon any inqueft. F,N, B. 
14. If tenants in ancient demrfne are returned on juries, 
they may have a writ de non ponendh in ajjijis^ and 
arcachmcnc againil the flierift*. , i Rep, 105. And if they 
arc diiiurbed by taking duties of toll, or by being dif- 
trained £.> do unaccultomcd fcrviccs, '^'Jc. they may have 
writs of avetunt, to be difeharged. See F. N. B, 

1 4 : New Nat. Br. 32,35: 4 269. '1 hefc tenants are 

free as to their perfons ; and their privileges arc fup- i 
pofe;* to commence by aft of parliament ; for they can- ' 
not be created by grant at this day. 1 Salk. 57. 

Lands in ancient demefne are extendible upon a llatutc 
merchant, or eicgit. 4 In/l. 270. No lands 

ought to be ac' ' unted ancient demefne but fuch as arc held 
in focage ; and wlKthcr it be ancient dtn.tfne or not, fliall 
be tried by the book of Domefday. A IciTce for years 
cannot plead in ancient dcmfnc : nor can a lord in aftion 
againft him plead ancient deuufne^ for the land ir frank- 
£ee in his hands". Danv. Abr, 660. 

In real aftions, ejeftment, replevin, &c. ancient de- 
nt fne is a good plea ; but not in a^Uons merely perfona), 
Dain}. 65 8. If in ancient demefne a writ of right clofe be 
brought, and profecuted in nature of a formedon ; a fine 
levied there by the cu/lom, is a bar: and if this judg- 
ment be revened in C. B. that court ihall only adjudge, 
that the plaintiff be r^ilorcd to his action in the ccurt rf < 
ancient demefne ; unlefs there is fomc other caufe, which 
fakes away its jurifdiftion. fenk. Cent, 87. Efyer 373* 


Sea the 0 atates gfl. 4. r. 5. 8 H. 6. c, 26. to pre- 

vent depriving lords in ancient demefne of their jurifdic- 
tion by collunon. 

A Hue in the king's courts will change ancient demefne 
to frank-fee at common law ; fo if the lord enfeoffs ano- 
ther of the tenancy ; or if the land comes to the king, 
fstc, 4 Injl, 270. See Fine, But if the lord be not a 
party, bp may have a imt of Ji/ceitf and avoid the fine 
or recovery ; fot lands in ancient demefne were not ori- 
ginally within the jurifdiftion of the courts of H^ejlmmfteri 
but the tenants thereof enjoy this amongft other privi- 
leges, not to be called from the bufintefs of the plough 
by any foreign litigntidn. 1 Rol, Abr. 327. If the lord 
be party, then the lands become frank- fee, and are with- 
in the jurifdiftion of the courts of Weflminfer^ for the 
privilege of ancient demefne being ellabfifhed for the be- 
oefrit ol Idrd and tenant, they may deilroy it at pleafure. 
2 Rol. Abr. 3^24 : i Salk, 57. 

With refpeft to pleadings it is to be obferved, that in 
all aftions wherein, if the' demandant recover, the lands 
would be frank-fee, ancient demefne is a good pica. 
1 Kol. Abr. 322. 

1 herrfore in all aftions real, or where the realty may 
come in queftioii, ancient demefne is a good plc:i ; as 
aftfiy writ of ward &f land, writ of account againft n bai- 
liff of a manor, writ of account againd a guardian, fffc. 
See 270: 1 Rol. Abr. 32a, 323. 

In replevin ancient demefne is a good plea, becaufc by 
intendment the freehold will come in qucllion. GoJb.O^. 

I Bulft. 108. 

In an ejeflione firmce ancient demefne is a good plea ; 
for by common intendment the rjght and title of the land 
will come in qucAion ; and if in this aftion it (liould 
not be a good plea, the ancient privileges of thofe 
tenants would be loll, inafmuch as moll tides at this day 
arc tried by eyeflmeni. Hob. 47 : 2 Buljl. 108 : Hctl. 177 : 
Cro. Eliz. 826. 

But in ail aftions merely perfonal, Bsdebt ppon a leafe, 
trcfpaft .qnare clausum fregit, <cdc. ancient dtemefne is no 
plea. Hob.^y: 5 Co. 105. For further matter fee Kyd's 
Com^ Dig. tit. Ancient Demefne. 

AN Cl ENT y, Fr, Anaente^ Lot, Antiquitas."] Elder* 
Blip or feniority. This word is ufed in the Bat. of Ire>- 
iandi i4//<rv. 3. 

ANDENA, A fwatli in mowing: it likewke figniUcs 
as idoch ground as a man can Bride over at once. 

ANELACIUS, A fliort knife or dagger. Mat, Fa- 
rit 277. 

ANrELD'ryilDE, or according to Somner, Anfeal- 
tihle, A Bmple accufation ; for the Saxous had two forts 
of accu rations, viz. fimplex and triplex: that was called 
(ingle, when the oath of the ciiminal and two more was 
fulheient to difeharge him ; but . his own oath, and tliu 
oaths of five more were required to free him a triplici 
accufatione, Blount. See Leg. AJelJlani, cap. 19. apud 
Brompton. 

angaria, Fr.^Angair€\ interpreted Perfonal Service.'] 
A troublefome vexatious duty or fcrvice which tenants 
were obliged to pay their lords; and they performed it 
in clieir own perfons. ImprclTing of Blips. Blount. See 
aifo Spelmoit d/ Cowel ; the foriner of wlivom gives fomc 
fanci(ul derivations under this word, and v, Feta*fgaria, 
it feems that it may be eafily and rationally derived 
from Angor. Lat, 
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ANGBLICA VESTjr>, A garment ivljith 

liyinen put on a little bvlore deaths, th;it they 

iinidit have the bcncfi-c oF rli:- prayers of the monks. Ic 
w.is from them called becnniTe tiicy were Called 

who hy thrir pr.i}crs t u .'n r fuluti ficcuu hn.it. 
A‘.ui ihc wo’'d in cur old books, is unJer- 

llood of one vviio’httd put on ilie and was near 

death. Mounjiicon^ l toKt, p. 632. 

ANGKL, An a'Ki'jnt vahii* 10 j-* 

AN GILD, An<rill\fn\ d'ijv; bare fjngle vnluatloa or 
compenfition of a criminal ; from the An one, and 
^^///. p.jymciit, niulci, or fine. wmi tlic double 

inuitt or fine; rind frhnU thf' treble, acccrvlint; to the 
rated ability < f ilie pci Ion. Lan-^ cf I a. c. zo : .V elm. 

ANilLOI'K, a fiiigle tribute or tax. I'hc words 
anhlote and are mentioned in the laws of IJ\ 11 :xvjj 

thi' Cinque rc) \ and their I'enfe i«5, timt every one fhouM 
pay according to the ciillom of 'h? rouniry, hi.s part and 
Ihare, as f^ot and b-t, Cj>r. Jf\ 1. f. Oj. 

ANIENS, T/.l Void, beln[; of no foi-.c, F. N. 

ANNALES, Ycailings, or young cattle from one to 
two yc.-rs o'd. 

ANN-.TS, ,innr.ies.] This word hlu the fame meaning 
with firrt ffuiis, lUc. 2^ 11 . 8. c. iD. *'Ebe leafon of tlie 
n.iinc is, becaufc the rate of liie Rrft* fruits p.iid for 
Ijdii i( ii.ii living!-, iii after the Vviluc of one vjim's prefit. 

ANNi'AIJNG O.’’ TILE, ftat. 4. r. 4. From 

(he 61/ > r/i, D-. Aednticre, ftgnifics the burning or 
hardening » i rile. 

ANMEN'l’ll), from the Ft. Aien^fh.] Abrog.ucd, 
Ij ullrarrd, or brought to nothing. Lif./e^. j.yl. 

ANNIVERSARY DAYS, Dies Jwiirn/iini.] Solemn 
d ivi appointed to be celebrated yearly in coinmcmora- 
lion of the death or martyrdom of faints ; or the days 
wlureon, at the return of every year, men were wont to 
pi.iy for the fouls of their deccafed friends, according to 
the curtom of the l^cma/j Cathdiut mentioned in the 
ftatuie of I Eti. 6 . c. 14. This was in ufe among our 
ancient Saxons, as may be feen in Lih. Fame/ ftFi. 134. 
The afniverjnry.^ or yearly return of the day of the death 
of any pcrion, which the religious rcgillcrcd in their 
oFitunl or nwrtyrolopj, and annually obfervedin gratitude 
to thcii fouoders and bcnefaelor.s, was by our forefathers 
called a year dta and a mind-day y i. c, a memorial day. 

ANN I NG13II ES, fee tit. Ay^e. 

ANNO DOMINI, ihe computation of time from 
the incarnation of our Saviour ; which is generally in- 
Drtcd In the dates of all public writings^ with an addi- 
tion of the year of the king’s reign, C5fc*. The Romans 
began their Jtty- of lime from the building of Komi ; the 
computed by Olympiads, and the Chriflians 
revkon from the birth of JeJus Chip. 

ANNOISANCE, ANNOYANCE, or lAoifar.ee, 
Hid/mne, thus termed in Ifat. zaif. 8* r. 5. Vide titles 
2 ^ u fa fid' and H'yhvcnys. 

ANNUA PENSIONE, An ancient writ for providing 
the king’s chaplain unpreferred with a penlion. It was 
brought where the king had due to him an annual fenjicu 
from an abbot or prior, for any of his chaplains whom 
he (hould nominate, (being unprovided of livings) to 
demand the fame of fuch abbot or prior. Firms de la 
Ley 43: Rey. Oriy. 165, 307. 

ANNUALE, ANNUALIA. A yearly flipend and- 
rncly aiHgned to a pried for celebrating an anniverraj;)^^ 


or ffr faying continued nia/Tcs one year, for the foul 
a dcccafrd pcrfgn. 

ANNUITY, Aunuus rr liVfH 5 \ A yearly p.xy men r of a 
certain fum of money, graottd to another for ii'le, for 
years, or in fue, to be rrreivt^d of the grantor or h:s 
h rirs, fo that no iVechoiJ be charged ihaicwith ; whvrcof 
a man fliall never have alfife or other adtion, but a writ of 
am'dty. Tirmsde Ley Rc^.OAy. 158; ih. Lii- b. 

'1 o make a good grant of an wrurJy, no particular 
technical iiiodv.* of expreihon is ncccHarv. For if a n).:ii 
grunts (r*i ai.nu'Jy to nnct'fir, to rufivid mt of h.is .ofJiiSs 
or to it' recriiYi/ out of a op mon.-y^ or to h- uxtrccJ if a 
jlninctr, yet tiiis is fu-hciciV. to cli.irgc iiis pcjlhn, an’l 
the ri.hrefja^*nt words lhall bo juj^vlcX i Rol. Abr, 

If a in.m grant a icnt out land, in v\<huh he his 
nothing, proe fj that he h' mt i.h/i,y^edfo) thiyin a r.i it f 
a}ri.i!/)/j it fliall be a good aiinui'v ; fur the proviJo, be- 
ing repugnant, is void. C.’k L't. if) a\ 2 Fulji. 

See 6 Co. 5S b. 

jr a m.vii grant a untt chatpy out of his land, the gran- 
tee h.'.s aif t'l.-dlion to t.;ke it as a rent; or as an .inuaity. 
I it Ji cl, 219: 2 Ffdp. I XL 

'I'nc trcaiilc c«illcd DoAor and St:td fit, d.a!. 1 . cap. 3, 
fliews feveral diflctCMices Iirtwccn .1 rent and an annuity, 
•viz. that every irnt is ifi’uing out of i .n«i ; but .-in an.iu./y 
ch.irgeih the perfon only, as the giantor and his heirs, 
wlio h ive alTciii by deilenr. 

If no lands are b mod for the p r rnent of an annuity, a 
dilbrfs may nor be taken for it. Jhri 65. 

But if an an?mity iliae out of l.ind, (whivh of kite it 
often doth) the grantee may biirg a writ of annuity., and 
mid:c ic pcrfoiud, or an alliie, or dillrain, hdc, lb as to 
make ic real. Co. Lit. i<|4. And if the grantee take a 
diftrefs, yet he may afiensards ha\e a writ of annu’iy, and 
difeharge the land, if he do not avow the t.iking, which 
is in nature of an atSlion. 1 Lt/i. 135. But if the grantee 
of a rent bring an aflife for it, he lhall never alter have 
w'rit of annuity ; he having cledled this to be a rent ; fo if 
the grantee of an annuity avow tlie taking of a diftrefs in a 
court of record. Dnn^j. Air. And if the griinrcc 

purchafe part of the land out of which an annuity is ifluing, 
he fhall never after have a writ of annuity. Co. Lit 148, 

Where a rent-charge, iffuing out of lands, granted by 
tenant for life, fsfe. determines by the ad of God; as an 
intcrcll was veiled in the grantee, ic is in his cledion to 
make it a rent-charge, and fo charge the lands there- 
with, or a pcrfonal thing to charge the pciTon of the 
grantor in annuity. 2 Rep. 36. A. feifed of lands in fee, 
he and B. grant an annuity or rcnt-ch.'irgc to another ; 
this pi ima facte is the grant of A. and coniirmalion of B, 
But the grantee may have a writ of annuity againfl botlu 
If two men grant an annuity of 20/. per ann. although the 
l^crfons be fevcral, if the deed of grant be not for them 
I feverally, yet the grantee fliall hirvc but i»ne annuity 
again 11 them. Co. Lit. 144. 

When a man recovers in a writ of annuity he fliall not 
have a new writ of annuity for the arrears due after the 
recovery, but a fine facias upon the judgment, the judg- 
ment being always executory. zRep.^p, No writ of 
annuity lieth for arrearages only when an annuity is deter- 
mined, but fpr the annuity and arrearages, Co. Lit* 285, 
Though, if a rent-charge be granted out of a leafe for 
years it hath been adjudged that the grantee may bring 
annuity when the leafe is ended. cap. 450. Where 
^ an 



ANNUITY. 

An amuhy is granted to one for lifct during the term he 
fiiall havea writofii;itf»//y; and when thatis determined, then 
his executors may have adlion of debt : for the realty is 
Tcfolvcd into the perfonalty.4 49. ISfev) Nat, Br. 287. 

If the annuitant of An annuity payable half yearly, 
fince the laft term of payment, die before the haJf year 
is completed, nothing is due for the time he lives. 
3 Atk. 260. So if a grant be made to A, for life to be 
paid at the feall of Eafier or within 20 days after, and 
he die after Rafttr within 20 days, it has been faid his 
executor (hall not have it, for the laji day was the time 
of payment. DaL 1. 

Upon a rent created by way of refervation, no writ of 
annuity lici, 483. Writ of annuity mtiy not be 

had againd the grantor's heir, unlefs the grant be for 
him and his heirs ; and there mull be affets 10 bind the 
heir, by grant of annuity by his anceftor, when he is 
named. Co. Lit. 144: 1 Roll. Aifr. 226. But it is other- 
wife in cafe of the grant of a rent out of land, or a grant 
of a rent whereof the grantor is fciled, for this ch.iiges 
the land, but an annuity charges the perfon only. Lr. 
Charge, //. 54. ' 

An annuity granted by a hifhop. with confirmation of 
deaji and chapter, (htill biml rlic I'uLcefibr of tlit' bifhop. 
Ntvj Nat. By. 340. If ilsc king grant an wvntityy it mull 
be expreffed by whofe hands the graotec diall rcccii c it, 
as the Icing's bailiif, or the grant will be void ; for 
rhe king may not be fued, and no perfon is bound to 
pay it, if not expre/Ted in the patent. Nciv Nat, Bi. 341. 
if, where an annuity is granted pjo cktinrsy the grantor 
is dilhirbed of his tithes, ihe aftrmify ccslIciU ; and fo it 
is where any annuity Is granted to a perfon pto conjilio^ 
and the grantee refufeth to give counicl; for where the 
caufe and confideration of the grant amounts to a con* 
dition, and the one ceafes, the othei (hall determine. 
Co. Lit. 204. 

There arc now very few, if any, grants of annuiths, 
without a covenant tor pity men t, exprefled or implied ; 
and therefore, where a dillrefs can't be made, or is not 
approved of, the grantee may bring an adion of 
and recover the arrears in damages, with cofts of fuit. 
And that adlion is now ufually brought, real adions and 
writs of annuity bei:;g much out of ufe. 

Annitjties for Life. To guard againlt the fraudulent 
and opprelllvc prafticcs of afurious money-lenders, cxer- 
cifed on young heirs and other neceiTicous perfons entitled 
to property in cxpedlancy, the legiflaiure found it iicccf- 
fary to interpofe by the following a^. 

By flat. 17 Geo. 3. c. 26, a memorial of every deed, 
bond, or other afitirance, whereby any annuity or rent- 
charge (hall be granted for life, or for urm of years, or 
greater efiate determinable on lives, (hall within 20 days of 
the execution (cxclufive of the day of execution: 5 Term 
Rep. 283), be inrulied in Chancery; Aich memorial to 
contain the date' of the deed, the name of all the parties, 
and for whom any of them are trudees, and of all the 
witnelfes; and to fet forth the annual fum to be paid, 
and the name of the perfon for whofe life the annuity is 
granted, and the confideration ; otherwi(c every fuch deed 
and alTurance (hall be void, § 1, s. ^ 

In every deed. Sec. whereby any annuity (liall be 
granted, the confideration really (which Jhall he in money 
only) and alfo the name of the perfon by whom, and on 
whofe behalf the confideration (hall be advanced ihall be 
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fet forth in words at length, otherwife fuch deed (hall be 
void. § 

If any part of the confideration fliall be 
direBly) returned to, or retained by the party advancing 
the fame, or if the confideration or any part (hall be in 
goods, the annuitant may apply to the, court in which 
any a^on is brought, to (lay proceedings, and the court 
may order the alfurance to be cancelled, and any judg^ 
ment to be vacated. § 4. 

Ail contrails for the purchafe of any annuity with any 
infant under 21 years of age (hall be utterly void ; 
notwithfianding any attempt to confirm the fame on the 
infant's coining of age. And all perfons foliciting infants 
to grant annuities, or advancing money to them on con* 
dition of their granting annuities when of age, or en- 
gaging them by oath or promife not to plead infancy. 
And folicitors or brokers demanding gratuities for pro- 
curing money (beyond lOr. per cent.) (hall all be jufgcd 
gMiyoi mifdcMeanors, and liable to fine, imprifonciicnt, 
and corporal puni(hment. §,6, 7. 

J'his .lit does not extend to any annuity given by will 
or marriage fettlemcnt, or fpr the advancement of a 
child ; nor to any fccured on lands of equal annual value 
whereof ihe grantor is feifed in fee iimple or fee tail in 
pojJ'cJfiQn, or fccurrd by adlual iransh-r in the funds, the 
dividends being of equal value with the annuity ; nor rn 
?LViy voluntary annuity without pecuniary confideration ; 
nor to annuities granted by corporations, or under afk 
of p.irliament; nor where the annuity decs not exceed 
10/. unlefs there be more than one to the fame grantor, 
nor in trull for the fame perfon. $ 

A deed not regidcred accoiding to the direftions of 
the above adl, is abfolutely void and not merely voidable. 

2 Term Rep. 603. See alfo 4 Term Rep, 463, 494, 500, 
694, 790, 824, 

Notes given as part of the confideration (which if ac- 
tually given bond fide are to be underfiood as money) mud 
be circumftantialiy fet out in the memorial, that the court 
may fee whether a full confideration was given or not- 

3 Term Rep. 288.— Thj redemption of a former annuity, 
at a higher price than it was purchafed at, is a good 
confideration. 5 Term Rep, 283. 

If ihc fecurity be fet afidc for want of complying with 
the formalities of the a£l, the confideration, if fair and 
Ic*gal, may be recovered back by the grantee in aftion of 
ajfumpjit, againll the perfon aSlually rcceiidng fuch confi- 
deration money, but not againll a fureey. 1 Term Rrp, 
73 2 : 2 Term Rep. 366; 

How far the adl extends to annuities granted previous 
to its puffing, fee 1 Ttrm Rep. 267, 8. 

For further matter relative to Annuities in general, as 
well as thofc for life, fee Com. Dig, tir. Annuity, 

ANNUITIES PUBLIC, fee tit. National Debt. 

ANSEL, or Anful. See Amfei weight. 

ANTE] UR AMENTUM, and Praejur amentum. By 
our ancedors called ju^' amentum €alumniee\ in which both 
the accufer and the accufed wei-e to make this oath be-^ 
fore any trial or purgation, vix, the accvfer was to fwear 
that he would profecute the criminal; and the accufed 
was to make oath on the very day that he was to under- 
o the ordeal, that he was innocent of the crime of which 
e was charged. Leg. Athelftan, apud Lambard i^. If 
the accufer failed to tahe this oath, the criminal was dif* 
charged; and if the accufed did net take his, he was in- 
H tended 
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ANTI 

tended to be guilty, nnd not admitted to purge himfelf* 
Leg* Hen, i, c. 66, 

ANTISTITIHM, A word ufcd for'monaftery in our 
old hiftoriet. Bhunf. 

ANTITHETARIUS, Significj where a man endea- 
vours to difeharge himielf of the of which Jic is ac- 
cufed, by recriminating and charging the accufer with 
the fame fafl. This word ii mentioned in the title of a 
chapter in the laws of Canutus, cap, 47. 

APATISATIO, An agreement or coaipafl made with 
another, Upton, hb. 2. c, 12, 

A PORIA RE, To bring to poverty. JValJingham in 
R, 2. In another fenfe, to fhun or avoid. 

APOSI'ARK, To yolate ; npojiare leges^ and apofta^ 
tare leges, wilfully to break or cranfgreis, to apoftatife 
from the laws. See Le^. Ethj, Ctmfiffhris, r. 35* 

APOSTATA CAPIENDO, a writ that formerly 
again ll one who, having entered and profe/Ted fome 
order of religion, broke out again, and wandered up 
and do\% n the country, contrary to the rules of his order ; 
it was dir^r^ted to the Iheriif for the ^prehenfion of the 
ofiender, and delivery of him agai. ta his abbot or prior. 
Reg Orig.^i, 26 -j, 

APO I’HECARIES, are exempted from ferving of- 
fices. See tic. Conftablr, Church ivarJeti, Their medicines 
are to be fearched and examined by the pkyficians chofen 
by the college of phyficians, and if faulty ihall be burnt, 
(sfc, 32 Hen, 8- r.40: 1 M, flat, 2. f. 9. And apethecat ics 
to the army arc to make up their chelis of medicines at 
.ti pet he caries* Hall, there ^ be openly viewed, ^c, under 
tlie penalty of 40/. See Phyfleians. 

APPAkATOR, or APPARITOR, A meflenger that 
firrves the procefs of the fpiriiual court. His duty is to 
cite the offenders to appear ; to arrcll them j and to exe- 
cute the fentence or decree of the judges, k^c. See fiat, 
a 1 Heu. 8. r. 5. 

if a monition be awarded to an apparitor, tofummon 
a man, and he upon the return of the monition avers 
that he had fummoned him, when in truth he had not, 
and the defendant be thereupon excommunicated; an 
a£lion on the cafe at common Jaw will lie againfi the 
.'ipp.iiitor for the faJlhood committcu by him in his ofiice, 
kcfidcs the punilhment inflidied on him by the ecckTiafiical 
coon for fuch breach of truft. AyLParng. 70: 2 Bulfl, 264. 

APPARATOR COMITATUS, An officer formerly 
called by this name ; for which the (herifi’s of Buckin^^ 
banjhire had a confiderable yearly allowance; and in 
the xeign of quccu Eli\uibeth, ahcic was an order of court 
for making that allowance; but the cufiom and jeafon 
of it are now altered. Hale's Sber, Accq, 104. 

APPARLEMENT, from the Fr, Parellkment, i. c. 
in like manner.] A rcfemblancc or likelihood; as appar- 
Ument of war. Slat. zR. 2. i . c. 6. 

APPARQRA, Furniture and implrments. Ca^rucarum 
etyparura is plough tackle, or all the implements belong- 
ing to a plough* Biwnt, 

APPEAL, Is u/ed in two/en/ti. 

I. It fignifies the removal of a caufe from an inferior 
court or judge to a fuperior. From the French verb neu- 
ter, ArpELLER, of the fame fignification. As relative to 
this fenfe fee the proper titles in this Diddionary. It 
may be well alfo in this place to obferve the difiercn(;e 
between an appeal from a court of equity, and .4' ^ne 
of error Irom a court of law. Fhfl, the former may bf 
brought upon any interlocutory matter 5 the latter upon 


nothing but only a definitive judgment. Secondly, that 
on writs of error the Houfe of Lords pronounces the 
judgment; on appeals it gives direfiion to the court be- 
low to redUfy its own decree. 3 Comm. 55. 

2. When fpoken of as a criminal profecution, it de- 
notes an accufation by a private lubjedt againfi andther 
for fome heinous crime ; demanding punilhment on ac- 
count of the particular injury fufi'ered, rather than for 
the offence againfi the publick. And in this fenfe it is 
derived from the French verb allive, afpellek, to call 
upon, fummon or challenge one. ^Comm. 312. Or the 
accufation of a felon at common law by one of his accom- 
plices, which accomplice was then called an approver* 
(Sec tit. AcceJJaty) Co. Lit. 287. See alfo Btali. lib* 3: 
Brit, c* 22, 25 : Staundf. lib. z, c, 6, 

Criminal Appeals either capital or not capital-^ 
But of the latter 1‘ort appeals de pace, de plagis, de wipri- 
/onamentOj and of maybe7n, arc now become obfolete being 
turned into adlions of ircfpafs long lince. Leach's ilazuk, 
P. C. ii. 235. of the lafi however a few words (hall be laid 
hereafter. Capit.1l appeals are either of Treafon or Felony* 
The latter may be fubdivided into i. Appeals of Deat^^ 
or as they are otherwife called Appeals of Murder. 2. Ap- 
peals of Larceny or RMny, 3 Apeals of Rape, 4. Ap- 
peals of Aifn, which lall are now entirely oblolete. i Infl* 
28 h' a. and fee 2 Hawk, P. C. r. 23. 

This private procefs for the punilhment of publick 
crimes, probably had its original in thofe times, when a 
private pecuniar) faci&fiidlion, or weregild was coiifiancly 
paid to the party injured, or his relations toexpiate enor- 
mous offences. As therefore during the continuance of 
this cufiom, a procefs was certainly given, for recover- 
ing the weregild by the party to whom it was due; it 
feems that when ilkcfc offences by degrees grew no longer 
redeemable, the private procefs w.is liill continued in or- 
der to infure the infiidion of punifhment upon the offen- 
der, though the party injured was allowed no pecuniary 
compenfation. 4 Ci.mm, 3 13, 4. 

It was alfo anciently permitted (as above hinted) foi- 
one fubjeft to appeal another of high Trcafm, either in 
the courts of common law {Biitt. c. 22.) or in parlia- 
ment; or, for treafons committed beyond the feas, in the 
court of the high conilable and marfiial. The cogni- 
zance of appeals in the latter fiill continues in force ; and 
fo late as 1631, there was a trial by battle awarded in 
the court of chivalry on fuch appeal of treafon ; [By Do- 
nald Lord Rae againfi David Ramfty, Rujhw, vol. 2. part 
2. p. 112.] But the cognizance of appeals for treafon 
in the common law courts was virtually abolifhed by 
fiat. 5 £. 3. e. g :8c 2^ E. 3. [fiat. 5. r. 4.] (i HaleP, 
C, 349,359:) find in Parliament exprcf&ly by Hat. 

I H, 4. c. 14. Sec 4 Cp;;;w. 314. 

On this fubjed ^r. Kyd the ingenious editor of 
Coniyns's Digrfl makes the following ufcful remurk. — It 
does not appear that the appeal of treafon is taken away 
by this fiacute (1 /f. 4. e, 14,) or any other, 'i'he fiat. 

5 F*. 3. c, 9, only fays, that none (hall be attached, ^'c. 
againfi the form ofthff great charter and the laws of the 
land. The fiat. 25 E* 3. [fiat 5.] c, 4, goes a little far- 
ther and faya that none lhall be taken by petition or 
fuggeffion totlie king or to his council, but by indi^ment 
or pjcfcntment, or by proccls made by writ original at the 
common Jaw.” It is conceived that a writ of appeal is 
a writ original ; (2 Harwk. 232 : 5 Burr, 2643 ;) there- 
for^ if an appeal of treafon was part of the common law, 

thefe 
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thefe (Utut«t do mani/eflly not take it away. Tlie Aat. 
z /f. 4. c. applying only to appeals in parliament. 
See Com, Dig, tic. Jppeal (A. 1.^ 

However, as there has been no inftanca of any fuch 
appeal^ before any coart of common law, either iince the 
making the flat. 1 H, 4. c, 14, nor for manv years before, 
the law relating to fuCh appeals Teems wnolly obiblete 
at this day. Leach Hawk, P, C, ii. e, 23. } 2p. 

An Appeal of Felenp ynuy be brought for crimes com- 
mitted either againd the parties themfelves or their jcla- 
tioos. The crimes againd the parties themfelves ate 
Larcen), Maihem^ and The only crime 

agaifift one’s relation, for which an appeal can be brought 
is that of killing himi either by murder or manflaughter. 
4 Comm, 314. (But this Teems an unguarded afTertiou 
in the learned commentator, as an appeal is given to the 
hw/hamU next ofkin^ ^c,hy Hat. in cafe of Rape, Sed 
poll. ill. Apptal of Rape.) 

Appeal of Death cannot be brought by every relation, 
biit only by the wife for the death ot her hufband, Magna 
epartac, 34. or by the heir male for the death of his an> 
cedor; which hcirlhip was alfo confined by an ordinance 
of king Hrmy the h’iril to the four nearell degrees of 
blood. M.n • r. 2. § 7. It is given to the wife on account 
of the lols of her hulband ; therefore if ihe marries again 
before or pending her appc.al, it is lod and gone ; (2 Lift, 
68, 317). or if Ihc marries after judgment, llic lliall not 
demand execution. (2 Hawk, P, C, 243. by which it 
Teems that the Court may award execution r.r 
dubUatm), The heir iiuiH alfo be heir male, and futli 
a one as was the next heir by the courfe of the common law 
at the time of the killing of the ancellor (//. P, 18a.) 
But this rule has three etcepcions. ill. If theperfon kil- 
led leaves an innocent wife, flie only and not the heir 
fhall have t’le appeal. 2d. If there '^c no wife, and the 
heir be accufed of t.ic murder, the perfon who next to 
him would have been heir male, fhall bring the appeal. 
3d. If the wife kill her hulband the heir may appeal her 
of the death {iLron. 32^: i lufi, 33.) And by the Hat, 
of Glocefter 6 £, i. r. 9. all appeals of death mull be fued 
within a year and a day after the completion of the felony 
by the death of the paity; which Teems to be only de- 
claratory of the old common law. 4 Comm. 31^, 5. 

Thefe iVvcral appeals may be brougl\,t previous to any 
indidment ; and if the appellee be acquitted thereon he 
cannot be afterwards indided of the fame offence, 2 Hawk, 
P. C, c. 35. § 15. [But if the appellant docs not profecute 
his appeal, or if he rcleafe to the appellant, the appellee 
may be indided. 3 Inft. 131 : Staunaf. 147, 8.] But if a 
man be acquitted oh an indi^ment for murder, or found 
guilty and pardoned by the king, Hill he ought not (in 
Sridnefs) to go at large, but be imprffohed or let to bail 
till the year ar,d day be pall, by virtue of Hat. 3 U, 7. 
r. I . in order to be furthering to an Twer an appeal for the 
fame felony, thougji if he has been found guilty of man- 
Haughter, or on indidment, and has^had the benefit of 
clergy and fuffered the judgment of the law, he cannot 
afterwards be appealed. 4CeM«i. 313*. 

If the defendant on an indidji^ntis convided of man- 
ilaughter, and allowed his cler^, ibme of the books fay 
the heir may lodge an appeal immediately before clergy 
had : and others fay clergy ought to be granted, and that 
it is unreafonable an appeal fhould interpofe prefen tly to 
prevent- judgment. 3 iji. If a peifon, immedi- 


ately after the verdtA of manflaughter, put In an appeal , 
of murder, and before the appealii arraigned, the defeu- 
danc demands his benefit of clergy.; this is a good bar to 
appeal', and praying of clergy,. is having of clergy, though 
(he court delay calTuig the party tojud^ent, lie, 1 Salk, 
60, 62; KeL 93*. But formerly it , was held, that the 
court might delay the calling a convid to judgment, and 
thereby hinder him from his clergy, and make him liable 
to an dppeah cfpecially if the appeal were depending : 
and where the record of a convidioh of manflaughter is 
erroneous, or infufficient, lAc. the offender cannot plead 
the convidion and clergy had therein, in bar of an appeal 
or fecond indidment, z Hawk. P.C,c, 36. 4 iz, 14. 

If the appellee be acquitted, the appellor (by Hat. 
fFefm, 2: zj £. I. c, 12,) fhall fuffer one year’s im> 
prifonment and pay a fine to the^ king, bcfidcs damages 
to the party ; and ifthe appellor be incapable to makere- 
Hitution in damages, his abettors fhall do it for him, and 
alfo be liable to imprifonmenc. This provifion as was 
forefeen by the author of Fleta {lib. i, c. 34. 4 48.) pro- 
ved a great difeouragement to appeals ; To that thencefor- 
ward they ccafed to be in common ufe. 4 Comm. 3 16. 

If the appellee be found guilty, he Hull fuffer the fame 
judgment, as if heliadb.cn convided by indidment; 
but with tliis reniiikable difference * that on an indid^ 
menc the king may pardon and remit the execution ; but 
on an appeal, being the fuic of a private fubjed, tonh.ke 
atonement for the private wrong, the king can no more 
pardon it than he can remit the damages recovered in 
an adion of battery. 4 Ctmm. 316. See 2 lla’ivk, P. C, 

37 ' 5 35 160. p!. 4. [But by the exprefs provi- 

fion of Hat. $ IV, M c. 3 . an accomplice con vid- 
ing two others guilty of tMery fliall have the king’s par- 
don, which Hiall be a good bar to an A/peal of Rchhen,'] 

1 he punilhment of the offender may however be re- 
mitted and difeharged by the concurrence of all paruea 
interefted in the appeal. 1 Hale P, C. 

Having faid thus much on the fubjed of appeals in 
general, the lollnwing mifcellaneous matter may ierve for 
further elucidation. on. I. Appeals of Deaih ; JI Ap- 
peals of Maihcni ; III. Appeals of Rape; IV. Ap- 
peals of Robbery.— The fludcnc who wjflies for ihe moll 
ample information on this fubjed muA apply to Huwknn 
P, C, vol. ii. and Com. Dig, tit. Appeal, 

I. For the proceedings on an appeal of Death, fe# 
the cafe of Bigby widow v. Kennedy., 5 Burr, 2643 ; where 
the/ are detailed much at length and with great exodliicfs. 

At the common law, a woman as well as a man might 
have an appeal of death of any of henanccHors, and there- ^ 
fore the fn of a woman lhall at this day have an appeal, 
if he be heir at the death of the ancellor, for the ion is 
not difabled, but the mother only; for the Hatuteof Afa^. 

Ch. c, 34. fays propier appelhm feeminer, z Liji. 68. the 
huHiand Hiall not have appeal for the death of his wife, 
but the heir only. Damj, Ah, 1. 488. 

The judges are fo far hound to take notice <f this flcttute, 
that if a woman brings an appeal of death of her father, 
or of any other belides her hu/band, they ought ex officio 
to abate it, tho’ the defendant takes no exception to it. 

2 Hanjok, P, C. cap, 23./. 42. 

A feme Jhall have appeal where jhe Jhall have no dowers as 
where ffw elopes from her baron. Br, AppeaL pi. ij, cites 
50 £• 3# If* IngUby, 
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The wife is to be a wife defaflo to be intiticd to tf/- 
fial\ 2 317. Where a woman has judgmcBt in 

of the death of her hufband, Ihc cannot have exc 
cution if (he do not perfonally pray it : a judge went to 
a woman great with cbild« to know if (he would have ex 
eention ? She faid^ Yes, and the tuptllee was hanged* 
Jenk, Cent. 137. 

An ideotf or a perfon born deaf and dumb, or one 
attflinted of treafon or felony, or outlawed in a perfonal 
adlion, fo Jong as Aich attainder or outlawry continues in 
force, cannot bring any appeal whaefoever. H, P. C, 183 ; 
a Jia^k. P. C. r. 23. 5 30. 

appellant is to commence his appeal \n perfon; but 
he may proceed by attorney, having a fpectai warrant of 
attorney filed, j Sal^,, 60, The appeal mud be brought 
in a year and a day after the death of the perfon murder- 
ed : and the count mud fet forth the faft, and the length 
and depth of the wound, the year, df<)', hour, place where 
done, and with what weapon, And that the party 

diedinaycaranda day. Q^'llat. hEd. 1. c. 9. 

principal and accefTarics before and after are to be joined 
in appeal, Danv, Abr. 493. And this 13 to be obferved, 
though the accclTary is guilty in another county. Aat. 
3//. 7*r. I. 

An appeal is profecuted two ways 5 either by writ, or 
bill: appeal by writ is when a w'rit is purchafed out of 
thaacery by one for another, 10 the intent he may appeal 
a third perfon of fome felony committed by him, finding 
pledges that he fhall do it : appeal by bill is where a mau 
of himfelf gives up his accufation in writing, oHering to 
undergo the burden of appealing the perfon therein na- 
med. Brazen, 

This appeed may be brought by bill before the jullices 
in the King's Bench; before juAices of goal delivery, and 
commiflioners of cyer and termner^ lAc„ or before the 
AtcrifF and coroner, in the county court: but the (licriA 
and coroner have only power to take and enter the 
appeal and count, for k niuA be removed by certiorari 
into B, R, 

In appeal by original, principals and acceAarics are 
generally charged alike withoutdiflindion, till the plaiii- 
tifF counts: but 'lis otherwife in appeals by bill. Danv, 

494 - 

1 here is but one appeal againA the principal and acef- 
fary: if the principal is acquitted, it AiaJl acquit the 
acceAary ; and both Aiall have damages againA the ap- 
pellant on a falfc appeal^ or the acceiFary may bring a 
writ of confpiracy. 2 383, 

If (he defendant in ajpeai is attaint, jor acquit : or the 
plaintiff nonfuit after appearance, which is peremptory, 
no other lies. H, P.C. 188. If there be an indkt- 
ment and appeal depending at the fainc time againA the' 
fame perfon, the appeal lhall be tried firA, if the appellant 
be ready. KeL 107. Oihejwife the king would dcAroy 
the fuit of the party. Je/ii, 160. //. 4. 

The cafe of other appeals than of murder, as of robbeiy, 
rape, ^^fc. arc notwiihin Aat. ^ H. y. c, i ; and ihcrcfoie 
auterfoitsMcquk, upon an indiflment within the year, Aands 
at common law a good bar to an appeal of robbery^ or any 
offence other than murder or manAaughtcr ; and yet the 
judges at this day never forbear to proceed upon an tn- 
diflmentof robbery, rape, or ocher oA'encc, though within 
the year, becaufe appeals of robbery cfpecially are very 
rare^ and of little ufe, Ance the Aainte of zi H. 8. cap. u# I 
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gives reAicution to the profecutor as efFediially as npoa 
an appeal- 2 Hah's Hijl, P. C, 2^0. 

A charter of pardon is no bar of an appeal; and if the 
party be outlawed, fslc, in appeal, and the king pardon 
him, n/cire facias Aiall iflue againA the appellant, who may 
pray execution, norwiihllanding Aich pardon; but if re- 
turned ^r. fee, and he appears nor, then the appeUet fliall 
upon the pardon be difeharged. P. C, A peer in 
appeal of murder Aiall not be tried by bis peers, but by a 
common jury ; though he Aiall upon an indidlmcnt for 
murder. Vide flat, ^ H,y. c* i. direfting appeals before 
the AieriA' and coroners, or at king’s bench, or gaol de- 
livery; and Aat 1 H, 4.f. 14. (mentioned before) that no 
appeals are to be puriued in parliament. 

And where appeal of death is brought, the defendant 
cannot juAify/: defendendo ; but muA plead not guilty, and 
the jury are to And the fpeciaJ matter. Bro.Jpp, 

3 Sail. 

The court ex ojicio will quaAi the writ for apparent faults 
appearingonthe face of the writ ; as where thefenfeis de*' 
fe(Aive for want of a material word, or where it wants 
thofe words of art which the law has appropriated for the- 
defeription of the offence, z Hawk. P. C. c.23. § 57. 

Alfo the court will abate the writ when the declaration 
varies from the writ in fome material point, either as to 
the reign of the king, or as to the county wherein the 
faft is laid, Ca*r. 2 Hawk, P. C, c, 23. ^ 98. 

A relcafo of all manner of aflions, or of all aftions cri- 
minal, or of all adlions concerning picas of the crown, of- 
of all appeals, or of all demands, is a good bar of any 
appeal ; but a releafe of ail perfonal actions does not bar 
an appeal of felony, being ai adtion of an higher nature, 
Cro, Jac, 283 : 7elv. 204 : 2 Hawk, P. C. c, 23. § 133, 

If the appellee pleads a fpecial plea, which doc!» not 
amount to a confeffion of the fadl, he muA at the fame 
lime plead over to the febny, except in fpecial cafes ; as 
where fuch plea would be prejudicial to him, or where 
his pica declines rhe jurifdidlion of the court, z Ha:vk, 

P. C. c, 23. ^ Xlj \ Carih. 36. 

I. i appeal of m.ndcr brought by the wifi: for the death 

of her /ju/band ; the appellee pleaded, that Aie was never 
ImifuUy matried to her hulband, but did not plead oier to 
the felony ; adjudged, that this plea being to be tried by 
the ordinary upon^hii certificate, whciluT the marriage waa 
lawful cr «(?/, in fuch cale the defendant need not plead 
over to the felony ; but where the plea is triable by the 
common he mu A plead 0 vtrto the felony, Cro, Eliz, 224. 

II. Appeal of Maihem, Is the accufing one that hath 
maimd another : but this being generally no felony, it 
is in a manner but an adlion of trefpafs ; and nothing is 
recovered by 4 t but damages. In an adion of aAauIt and 

limiffg, the court may incrcafe dama';“s, on view of 
the maihetn, illc, Ancf though maihem is noi felony, in 
tpcals and indklments of maihem^ the wor^^Jelonice mai~ 
henvavit are neceffary. 3 Injl, 63. Bradon calls appeal 
of maihem appcUum de plagis ^ mnihemio, and writes a 
whole chapter i.pon it. lib, 3, h'a£l, z,eap, 24. In an 
apptal of maihem, the defendant pleads that the plaintiff 
had brought an adion of trefpafs againA him, for the 
fame wounding, and had recovered, and damages given, 
and this w.is a good plea in bar of the appeal] be- 
caufe in both adions damages only are to be recovered. 

4 43* And where there U a recovery in aAkultand ' 

batteryi. 
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battery, tsfe. the jury give damages according to Aehorr, 
which was done, and it (hall be intended a maibim at 
that time;* and therefore appgal of mat hem, doth not Ite. 
fioh. 941 I Lew, 318. In appeal tf maihem, the appellant 
ought not to plead in abatement of the writ, and like- 
wiic over to the maihem ; if he doth, he will lofe the 
neiic of his plea to the writ. Moor /Lti ; Sec a Hawk, 
P, C.c.zy ( 16 — 28. 

III. Appeal o/Pape^ Lies where a rape is committed on 
the body of a woman, 3 Inf. 30. A feme covert, with- 
out her hufband, may bring appeal of rape: and Hat. 
6 . R. 1. c. 6 . gives power where a woman is ravifhed, 
and afterwards coirfcDts to it, for a hufband, or a father, 
or next of kin, there being no hufband, to bring appeal 
of rape: alfo the criminal, in fuch cafe, may be attainted 
at the fuicof the king. 3 Inft. 131 : 6 2^. a. cetp. 6. 

If a woman be ravifhed by her next of kin, and con- 
fents CO him, and has neither hufband nor father, the 
next of kin to him fliail have the appeal ; for he has dif- 
ab|ed himfelf by ihernpe, whereby he becomes a felon. 
2 Injl., 434 --~Hale*s HtjJ. P C 632. S. 1\ cites 28 H. 6, 
Corone zi.59.— 2 Hawk. P C. c. f. 64. S. P. 

If there be no huiband, nor father, then the appeal 
Is given to the heir, whether male or female. P. 

C. 180. 

This (latute, as to the hufband, (ball be conflrued 
ftridly, and be intended of a hufband in poiTefTion, tho* 
there be good caufe of divorce ; for he is her hufband till 
a divorce be had. See Br. Pat Lament, pi 89. cites 
1 1 //, 4. 1 3, 14 : 2 Hawk, P, C c zy J, O2. fays, 
tiiac nt unques accouple. See. is a good pi /a, and (hall be 
tried by the bifhop’s certificate, who, if the marriage 
were unlawful by reafon of a pre-iontra^l^ ough< to cer- 
tify aguinfl the appellant. 

'I'he flatute of kVeJin, r. c. 1 3. which reduced the 
cri'iic of tape to atrefpafs, enacts that appeal of rape fliall 
be !)rought within forty days, but by fiat. IFeJittz. 2. 
r. 34. winch makes this offence felony, no time is li; 
ml ted for the profecution ; fo that it may be brought in 
any rcafonable time. //. P. C, 186. Appeal f rape is 
CO be commenced in the county where committed: and 
if a woman be afTaulccd in one county, and ravifhed in 
another, the nppr-al of rape lies in that county where fhe 
was raviihed. H, P. C. 186. It is held,* tha» though 
formerly the defendant might have his clergy, 'tis taken 
away by the flat. 18 Elia. c. 17: Dyer 101. See fur- 
ther on this fubjedi, 2 Hawk. 1 \ C. c. 23. § 58-^73. 

IV. Appeal of Robhervy or •Larceny. A remedy given 
by the common law, where a perfon is robiel of his 
goods, isfe. to have reilicution of the goods iiolen : as 
they could not be reflored on indidlmenc at the king’s 
fuit, this appeal was judged necefi'ary. 3 Injl, 242. If a 
man robbed rcvAlie frefx purf nit Sifter, and apprehend and 
proiecute the felon, he may bring appeal of robbery at 
-any time afterwards. Stajindf.. 6 t. 

An infant (hall have an appeal of robbery. St. P. C. 
60. b. cap. 9* 

Appeal of felony lies againft a feme covert without her 
baron. St. P. C. 6z. cap. 1 1. 

So it lies againfl an htfuut ; and fo of all others who 
may commit felony, St. PL C. 62. cap. 14, 

A woman at this day may have an appeal of robbery, 
Icct for ihe not xcllraincd thereof, z Inft. 68. 


Adjudged, that an appeal of robbery may be brought 
by the party robbed twenty years after the offence com* 
mitted, and that he (hall not be bound to bring it within 
a year and a day, as he muA do vee appeal of murder: 
4 Leon. 1 6. 

But the courts of law would now fcarce permit a profe- 
cution after fuch a length of time, unlcfs good ciiufe 
could be (hewn why it had not been fooner commenced, 
as that the offender had fled the kingdom, and was but 
juft returned, ^ 

If one man robs Several perfons, every one of them may 
have efpeal: likewife if the robber be attainted at the 
fuit of one, he (hall be tried at the fuit of the red, fo as 
their appeals were commenced before the attainder. 
Datro. Abr. In appeal of robbery^ the plaintifTmull: 

.declare of ail the things whereof he is robbed, or they 
(hall be forfeited to the king ; for the appellant can have 
reditu t ion for no more than is mentioned in his appeal. 
3 Inft, 227. By the Year- book 21 Ed. i. 1.6, reftitucion 
of goods was granted upon an outlawry, in appeal of 
robbery \ but a perfon having preferred an indiilmenc 
againd a robber, and afterwards an appeal, on which he 
was outlawed, the plaintiff moved to have jpeditution of 
his goods, and it was denied. 2 Leon. ro8. 

If the count or declaration in appeal of burglary be fuf- 
ficient, and the defendant is convidled at the fuit of the 
party upon the appeal] he (hall not be again impeached 
for the fame offence at the king’s fuit. 4 Rep. 39. By 
dac. 21 H. 8. r. 11, the like reilitution of dolen goods 
may be had on indiflments after attainder, as on ap<- 
peals r and appeals of robbery arc now much out of ufe. 
See further 2 Hawk, P. C\ c, 23. § 44—57 ; and this 
tit. Robbery. 

APi'E AL TO ROME. At the reformation in the rrign 
of H. 8. the kingdom entirely renounced the authority of 
the fee of Rome; and therefore by the fevcral llatutes 
24// 8. c. 12. and 25 H. 8. r. 19 and 21, to appeal to 
Rome from any of the kingS courts, (which liio’ illegal 
before, had nt times been connived nt} ; to fue to Rente 
for any licence or difpenfation ; or to obey any procefs 
from thence arc made liable to the pains of p; rmwiire \ 
and b> dac. 5 Elix. r. I, to defend the pope’s juriidit^ioii 
in this realm is a pramuture for the fird offence, and 
high treafon for the fecund. See lit. Papftc. 

Where an appeal 'xn an ccch'ftaftual c^sufe is made before 
the bifhop, or his comruiffary, it inny be removed to ihc 
archbifhop ; and if before an archdeacon, to the court of 
arches, and from the arches to the archbifhop; and wdien 
the caufe concerns the king, appeal may be brought in 
fifteen days from any of the laid courts to the prelates in 
convocation. Sr. 24 //. S. c. 12 — /uid the flat. 25 //. 8. 

gives appeals from the archbilhop’s courts to t!:e 
king in chanenyy who thereupon appoints commiflionn-s ’ 
finally to determine the caufe ; and ihis is called the 
court of delegates : there is alfo a court of uommilfioners 
of review; which commiffion the king may grant as fu- 
preme head,, to levicw the defijiitive lenter.ee given on 
appeal in the court of delegates. 

APPEARANCE, In the law fignifieih the defi ncl- 
ant’s fibng common or fpccial bait, when he is Icrved 
with copy of, or arreded on any procefs out of the courts 
at IFeftminfter: and there can be no appiarunce in tloe 
court of B* R. but by fpecial or common bail. Inhere 
are four wa) % for defendants to.appear to actions ; in per- 

fen, 
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or by attorney; by pcrfons of full age: and by 
guirdians, or next triend, by infants. Sbcw. 165, 

By the common law, the plaintiff or defendant, de- 
mandant or tenant, could not appear by attorney wi'.hout 
the king’s fpccial warrant by writ or letters patent, but 
ought to follow his fuit in his own proper perfon; by 
reafon whereof there were but few fuits. Co, Ut, 1 aS : 
2 hfl. 249. But it is now the common courfe for the 
plaintiff or defendant, in all manner of a^^fions whcic 
there may bean atterncy, (b appear by attorney, and put 
in his warrant without any writ from the Ling for that 
purpofe. And therefore, generally, in all anions real, 
perfonal, and mixt, the demandant or plaintiff*, tenant 
or defendant, may appear by attorney, F, N JH. 26. 

But in every cafe, where the party llands in contempt, 
the court will not admit him to .appear by attorney, but 
oblige him to appear in perfon. As if he comes in by a 
erpi corfius upon an fxi^ent, F*K Or, if he be out- 
lavvcd. 2 C o. ^62, 616. 

But by Hat. ^ IF', Of M, r. 18. Perfoas outlawed 
in any cafe, except for treafon or felony, may npprar by 
attorney to reverfe the fame without hjil; cACtpt where 
Ipecial bail (hall be ordered by th * coirrt. 

Ill all cafes wheie procefs Iduo# forth to take the 
party's body, if a comnu>n only, and not fpe- 

ci.1l bail is leijuirvd, tiicre every fuch pa-iy m.iy appear 
in court in his proper perfon, and .lie common bail. 

I IML Jl/n. 85 : Ilil 2 2 Car. B. R, 

in a capital criminal cafe the party mull always ap- 
pc.ir in prrfon, and cannot plead by attorney ; alfo in 
criminal oli'ences, where an at\ of parliament requires 
that the party iiiould appear in perfon; and likewile in 
appeal, or on attachment, z Ha*wk. P. C. r, it, § 1. 

On an indiilment, information or ai^lion, for any 
crime whatfoever under the degree of capital, the de- 
fendant may, by the favour of the court, appear by at- 
torney; and this he may do as well before plea pleaded, 
as in the proceeding after, till conviction. 1 Lev, 146 : 
KrU'U). 165: /)>/;■ 346: Cto. Jae. 

If hulband and wife arc fued, the hulband is to make 
attorney for her. 2 ^aumi, 213, and fee Barries 41a. 

If .in ideot doth fue or defend, he cannot appear by 
guardian, prochrin awie^ or attorney, but mail appear in 
proper perfon ; but otherwife of him who becomes non 
tentpos mentis; for he fhall appear by guardian if within 
age, or by attorney, if of full age. Co, Lit, 6 x 
2////?. 390: 4 Co. 124. 

' A corpofation ag%rej^ate of many pcrfons cannot appear 
in perfon, but by attorney, and fuch appearance is good, 
le Rrp, 32, in the cafe of Stiff on's Hofpital. 

If a man is bound \.o appear xn court on the firfl day of the 
term, it fhall be intended the firfl day in common under- 
Handing, v/a. the firA day in full term. 1 LUl. 83:2 Ltotu 4. 

If the plaintiff common bail for defendant, he only 
can deliver a declaration by the bye. R, M. T. 10 Ceo. 2. 

' But, when defendant has filed Lommon or Jperial hail for 
himfelf, any perfon may dclinter or file a declaration 
again A him by the hye^ at any time during the term 
wherein the procefs again A the defendant is ret.fidttue 
curia ; and the praclice has been, that the plaintiff, at 
fvhoie fuit the procefs is, might declare againA the de- 
fendant, in as many adions as he thinks fit, before the 
end. of the next term, after the ret’ of the proc^fft* 
imfty s Prail, K,B. 177; 4 Bun\ 2180, ^ 


Attornies fubferibing warrants to appear ^ are liable to 
attachment, upon wm^ appearance. And where an attor- 
ney proniifcs to appear for his client, the court will com- 
pel him Co appear and put in common bail, in fuch time 
as is ufual by the courfe of the court; and chat although 
the attorney fay he hath no warrant ioT appearance : nor 
fhall rcpc.iling a warrant of attorney, to delay proceed- 
ings, cxcufc the attorney for his not appearings who may 
l)c compelled by the court. See Impeys PraSl. K. B. 189, 
cites R. M 1654. The def;ndant’s attorney is. to file 
his warrant the fame term he appears, and the plaintiff* 
the term he declares, under penalties by Aat. 4 and 
5 r 16. 

An attorney is not compellable to appear for any one, 
unlefs he take his fee, or hack the warrant ; afler which 
the court will compel him to appear, i Salk. 87. 

If an attorney appears, and judgment is entered againA 
his client, the court will not fet afidc the judgment, tho’ 
the attorney had no warrant, if tlic attorney be able and 
rcfponffblc; for the judgment is regular, and the plain- 
tiff is not to fuffer w'hen in no default ; but if the attur 
ney be not relponfible or fufpicious, the judgment will be 
fet afK^e ; for otherwife the defendant has no remedy, and 
any ono may be undone by that means. 1 Wi. 86. 

Att.ichmcnt denied by the court againll an attorney, 
who appeared for the plaintiff without a warrant ; but 
f«iid an ai!lion on the cafe lies. Co/nk. 2, 

in .actions by original, appearances muA be entered 
wifii the filazer of the county ; and if by bill, they fhall 
be riueied with the proihonotary ; and by flat. 5 Gto. 2. 
c, z-jy where defendant is feivcd with a copy of the prn- 
ceis appeal ames and common bail are to be entered and 
filed by him within eight days after the return of the pro- 
cefs.— And if defendant does not appear, plaintiff m.'iy 
on affidavit of the fcrvicc of procefs enter a common ap- 
pearance for defendant and pi-ocecd thereon. Aat. 12 G. i. 
e, 29, and by Aat. 25 Ceo. 3. e. Ho.f 22, a common ap- 
pearance may be filed by plaintiff without entering or fil- 
ing of record, a memorandum or minute for defendant. 

An appearance entered by plaintiff* for defendant in a 
wrong name may be amended after declaration. %lVilj, 49. 

An appearance by defendant cures all eirors and defe^i 
in procefs. Baines 167; IV ilj, \ Lw/tc;. 954: 
fenk. Cent, 37. 

In what cafes common appearance will be ordered, 
fee l,npcy\ Prad. K, B, 189, and this Di6l. tit. Bail, 
Arrrfis 

On two nibils returned upon a jelre ^ alias feire facias, 
they amount to a feire feci,*z.nd the plaintiff giving rule, 
the defendant is to appear^ or judgment Aiall be had 
againA him by default: and where a defendant doth not 
plead after ap/torana, judgment may be had againA him. 
Style 208. 

A wife may appear without her huAiand. 1 PFilf. 264. 
A man may appear before the return of a capias ad re~ 
fondendum. Id, 39. For the appearance is to the fuit. 

Appearance in perfon and by attorney arc very dif- 
ferent, Fidi 1 Sid.^}, 322, 392: 71 ! 1 80: 

59 - 

As to Appearance by guardian and next friend^ vide 

Infants, Cs’e. 

APPENDANT, ttpptndeju,^ Is a thing of inheritance, 
belonging to another inheritance that is more wrtly. As 
an advowfon, commosy court, lie* may be appandant to 

a manor. 
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A manoTf common of filhing. apfendant to a freehold : 
land appendant to an office ; a feat in a church to a honfe. 
But land is not appindant to land, both being cor* 
poreal, and one thing ccrpQreal may not be appendant to 
another that is corpcreal\ but an incorporeal i\}L\ng may be 
appendant to it. Co. Lit. 1 2 1 : 4 Rep. 86 : Danv. Mr. 500. 
A forell may be appendant to an honour ; and waifs and 
eilrays to a leet. Lo. Lit. 367. And incorporeal things, 
advowfons, ways, courts, commons, and the like, are 
roperly parcel of and appendant to corporeal things ; as 
oufes; lands, manors, \ 3 c. Flonnd. 170: ^Rep. 38.-— 
If one dilTeife me of common appendant belonging to my 
manor, and during the diiTeifin 1 fell the manor; by this 
the common is excin£l for ever. 4 3. 2Z : 11 Rep. 47. 

Common of efiovers cannot be appendant to land\ but to a 
Lou/e to be fpent there. Co. Lit. 120. By the grant of a 
tnejua^tt the orchard and garden will pafs as appendant. 

Appendants are ever by prefcripcion, and this makes a 
didindion between appendants and appurtenances, for 
appurtenances may be created in fome cafes at this day ; 
as if a man at this day grant to a man and his heirs, 
common in Aich a moor for his beads, levant or couching 
Upon his manor \ or if he grant to another common of 
eftovers or turbary in fce-fimple, to be burnt or fpent 
within his manor \ by thefe grants, ihcfe commons are 
appurtenant to the manor, and fhall pafs by the grant 
thereof ; in the civil Uw it is called adjunPlum. Co. Lit. 
12\ b. 

A way may be quaji appendant to a hot'/e, &c. and as 
fuch pafs by grant thereof. Cro. Jac. 190. 

What things may be appendant. Kide Plow. Com. 
IC3. h. Z04. 0. 170. See alfo tit. Appurtenances. 

APPENDITIA, The appendages or pertineftces of an 
edate. Hence our pentices or pcnt-hoifcs, are called' 
tijiditia dowus, fAe, 

y^PPENNACiE, or apennnge^ Fr.] Is derived from 
appendendo ; or the Germa/t word apanage^ fignifying a 
portion. It is ufed for a child’s part or portion ; and is 
properly the portion of the king’s younger children in 

Frame. Spehn. Glojf. 

APPENiiURA. The payment of money at the fcale 
or by weight. Ulfl. Elten. edit. GWr, 1 . 2. c. 19. 

APPLES. A duty i.*? granted on ail apples imported 
into Great Britain. By what meafure apples are to be 
fold, fee I Ann. dat. i. c. 15. 

APPODIARE. A word ufed in old hiilorians, which 
fignides 10 lean on, cr prop up any thing, i:dc. IValJing^ 
ham ann. 1271 . Mat. Par if. Cimn. Auloe Rigitc amt. 1321. 

AFPONERE. To pledge or pawn. Heubrigenfislib. 1. 
c. 2. 

APPORTION iVI ENT, npportion&mentmn.^ Is a divid- 
ing of a rent, fAe. jnio part?, according as the Jtind out , 
of which it idfucs is divided among two or more. If a 
granger recover'^ part of the land, a ie/Iee {hall pay, 
baving regard to that recovered, and what remains in his • 
hands. Where the Iclfor recovers part of the land or en- 
ters for a forfeiture into part thereof, the rent /hall be . 
apportioned. Co. Lit. 148. If a man leafes three acres, 
tendring rent, and afterwards grants away one acre, the 
rent (hail be apportioned. Co. Lit. 144. Leflee for years • 
leafes tor years, rendring rent, and after devifes this 
rent to three perfons, this rent may be apportioned. 
Dams, Ain-. 505. If a Icd'ce for life or years under rent, ' 
furrenders part of the laud, the rent /hall be appertiomd : 
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but where the grantee of a rent-charge purchafet part of 
the land, there all is extinct at law. Moor 231. But he 
(hall have relief in equity. Fonblanque^s Treah/e of Equitj 
L 579. A ren: -charge tittoxogoxLi of land, may nut be ap* 
portioned: nor (hall things entire^ as if one holds lands by 
fervice to pay yearly to the lord, at fuch a fcall, a horfe, 
fAc. Co. Lit. 149. But if par; of the land, out of which 
a rent* charge iflues, defends to the grantee of the rent, 
this ihall be apportioned, Danv. 507. 

A grantee of rent releafes part of the rent 10 the 
grantor, this doth not extingui(h the refidue, but it (hall 
be apportioned: for here the grantee dealeth not with tlio 
land^ only the rent. Co. Lit. 148. On partition of 
lands out of which a rent is i(ruing, the rent Ihall be^i/^- 
portioned. Danv. Abr. 507. And where lands held by 
leafe rendring rent are extended upon elegit, one moiety 
of the rent (hall be apportioned to the leflbr. Ibid. 509. 
If part of lands leafed is Airrounded by frelh water, thci« 
(hail be no apportionment of rent ; but if it be furrouuded 
with the fea, there (hall be an apportionment of the rent* 
Dyer 56. 

The Eat. 11 Geo. 2. c. 19. § 15, has ip certain cafes 
altered the law as to (he apportioning of rents, in point of 
time ; it being (hereby enabled, ** 1 hai if any tenant 
for life (hall happen to die before, or on the day on which 
any rent was referved or made payable upon any demife 
or leafe of any lands, tenements, or hereditaments, 
which determined on the death of any fuch tenant for 
life, that the executors or ad mini lira tors of fuch tenant 
for life, ihall and may, in an adion on the cafe, recover, 
of and from fuch under-tenant or under-tenants cf fuch 
lands, tenenients, and hereditaments, if fuch tenant fur 
life die on the day on which the fime was made payable, 
the whole, or if before fuch d.iy, then a proportion of 
fuch rent, according to the time fuch tenant for life lived, 
of the laE year, or quarter of a year, or other rime in 
which the (aid rent was growing due as aforefaid, making 
all juE allowances, or a proportionable part thereof re- 
fpeAivcIy.” 

Before this Eatote, the rent, by the death of a tenant 
for life, was loE ; for the law would not fufl'er iiis repre- 
fentative to bring an adion for the ufe and occupation, 
mud) Jefs if there was a leafe, and the rem.'iinder.man 
had no right, bccaufe the rent ivas not due in his lime ; 
nor could equity relieve agaiiiE this hardihip by appor- 
tioning the rent. 1 P. iCms. 392. 'Fhc IcgiEaturc hav- 
ing, however, by the above Eatute, incerpofed in favour 
of tenants for life, its provifions have, by an cquicible 
conEru^ion, been extended to tenants in tail. Amb. Rip. 
19S;: 2 Bro. C. Rep. 6 sg. 

But though the executor of tenant for life is now in- 
tirled to an apportiomnent of the rent, yet the dividends 
of money to be laid out in lands, and in the 

mean- time if be invclled in govcniraent fccuriiics, and 
the intcrellland dividends to be applied, as the rents and 
profits would in cafe it were biitl our in land, were held 
not to be apportionablc, though tenant lor life died in 
the middle of the half year. 3 AtL ^02: Amb. Rrp. 
279: 2 I'lZ. Cijz: and tlie authority of the calc on tho 
will of Lord C. J. Holt, 3 Fin. Air. 18. pi. 3. was denied. 
But where the money is bdd out in inorrg.ige til! a jjur- 
chafe could be made, the intcreE is a])portionable, 2 
IPms. 176. This diilioition, however, may be jc/Vr,< I 
to intcrcE on a mortg.ngc being in fail <///t’from day w ■ , 
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itnd To not properly an apportionment: whereas the divi- 
dends accruing from thepubluk funds are made payable 
on certain days, and therefore not apportionable ; and 
upon the principle of this diftindUon the Mailer of the 
Rolls decreed an apportionmentof maintenance-money, it 
being for the daily fubfillcnce of the infant. 2 P. Wms, 
501. See alfo Mr. Caa’s note (i). And the principle ev- 
tending to a feparate maintenance for a feme covert, fuch 
apportionment has, in fuch cafe, been allowed at law. 
2 Black. R’/, 1016. Whether equity vvould not ap- 
portion dividends of money in the tuiids, dircded to be 
applied for the maintenance of an iuf.ir.r, or fccurcd by 
the hufband as a feparate prosiiion for his wife, as it 
would be difficult for them to find credit for nccefl'aiies, 
if the payment depended on their living to the end of a 
quarter? That equity will not in general apportion di- 
vidend.s« fee 3 Bto. Ch. Rip. 99 

As to apportionment of fines pjiid on renewal of leafcs 
by tenant for life, fee 1 Bto Ch. Rep, 440; 2 Bro C6. 
Rep, 243. and the cafes there referred to. 

In what cafes evid^ion of pan of the land is a ground 
for apportionment; fee Co. Lift. 148. See Fonbkn.tpie' s 
Trent, of Equity 376. 

A m.tn pwihnfs part of the land Where he hath rowwow 
apfeutlnntf the common be appo ilmect : of comm-ifi 

nppu}tinant it is oiherv.ife, and if by the aCl of the party, 
the common is extind\. 8 Rep, 79. Comnum append mn 
and nppurtinani may be apportioned on aiicnacion of part 
of the land to which it is appendant or appurtenant. 
If'ood’s hijf. 199. Jf where a perfon has common of pnjhre 
fins numi/cr, part of the land defeends to him, this being 
intirc and uncertain cannot be apportioned : but if it had 
been common certain, it Omuld have been apportioned. Co. 
Lit. 149. 

APi’ORTUM, from the Fr. [apport.'] Signifies pro- 
perly the revenue or profit which a thing brings in to 
the owner: and it was commonly ufed for a corody or 
penfion. It hath alfo been applied to an augmentation 
given to an abbot out of the profits of a manor for his 
better fupport. 

APPOSAL OF SHERIFFS, I’he charging them with 
money received upon their accounts in the exchequer. 
Etnt. 22 23 Car. 2. c. 22. 

APPRAISERS of goods, are to be fworn to make true 
appr aifement \ and, valuing the goods too high, Ihall be 
obliged to take them at the price appralfed. Statute 1 1 
Fd 1 : Stat. ABon Burnel.^^tt AtUhoneers. 

APPRENDRE, [Fr.] A fee or profit apprendre, is fee 
cr profit to be taken or received. Idtat. 2 3 Ed. 6. 

cap. 8 . ' 

APPRENTICE, apprenticius, [Fr. apprenii, ham appren- 
dre to learn.] A young perfon bound by indentures to a 
trade fman or artificer, who upon certain covenants is to 
icach him his myllery or trade. j| 

It will be proper under this head to confl^er. - 

I . may be hound apprentices, and in 'laJjat manner ; 
and 'who are cotnpellnhle to recei ve tbem, 

II . Ho*w they are to be provided for and go'verned dn- 
ring tbeir apprentuejbif, and in what manner they are to 
be ajjigned, ic. 

III . Id^hat trades may not be exercifed ^without having 
fetved an apprentitejbip. 

IV. For what offences they are punijkable, and benh. 


APPRENTICE I. 

Of apprentices acquiring fettlement, fee tit. ScttlemenU 

[For more full matter relative to apprentices, particu- 
l.irly parilh apprentices, fee Mr. Confi'e edition of Bott^^ 
Foor Laivs.^ 

I. It feems clearly agreed, that by the common law 
infants, or perfons under tlie age of twenry-onc years, 
cannot bind theiiifeivcs apprentices, in fuch a manner as 
to iotiile their makers to an aclinn of covenant, or other 
acboii ag.'iitid then: for depaiting from their t'ervice, or 
other breaches of their inclenturis ; which makes it ne- 
crirarv, according to tlic ufna! pra(flicc, to get ibme of 
their friend*: ro be boun(l for ihc faithful difeharge of their 
of.hVes, atcorJing to the terms agreed on. 11 Co. 89 b, 
2 Inf. 379, 5 So; 3 Ifcw. 63 ; 7 Mod. 15. And not- 

wiihllaiiding llat. 5 Eh-z. c. 4. cnac^Is, that although 
perfons bound apprentices fhall be within age at the lime 
of making tlicir indentures, they fhall be bound to ferve 
for the years in their indentures contained, as if they 
were at full age .it the time of making of them ; it hath 
been held, ih.ic although an infant may voluntarily bind 
liirnfelf an apprentice, and, if he centinue an apprentice 
for feven vears, he may have the benefit to ufe liis trade; 
yet neither at the common law, nor by any words of the 
.above mentioned (latiite, can a covenant or obligation of 
an infant, for his appreniicefidp, bind him; but if he 
m.lb-. Ii.'ivc Ininfelf, the mailer mny correct him in his fer- 
vice, or complaau to a jullicc of peace, to haw him pu- 
niiheJ according to the Jlutute: but no remedy licih 
againll an infant upon fuch covenant. Cro. Car. 179: 
Cro. fac. 194. 5 . 

Rut if any one entices an apprentice from his mailer’s 
fervicc, or hai hours him after notice, the mailer may 
maintain a fpecial adion on the cafe, again It the perfon 
fo doing. Vide 1 Salk. 380. 

By the cultom of London, an infant unmarried, and 
above the age of fourteen, may bind himfclf apprentice 
to a freeman oi London, by indenture with proper cove- 
nants; which covenants, by the cuforn of London, /hull 
be as binding as if he were of full age. Aloor 134; 

2 Buljl. 192: 2 RoL Rep, 305: Palm. 361: \ Mud, 271; 

2 Keb. 687. But a waterman's .apprentice is not, within 
ihecullomofZ«//^c/r, to bii d himfclf being under twenty- 
one. 6 Mod. 09. 

A freeman’s widow may take a mBid apprentice for feven 
years, and inrol her as a youth ; if fhe be above fourteen 
years old: and if an exchange woman, chat hath a huf- 
band free of London, take fuch apprentice, fhc ihall be 
bound to the hulband ; and may be made free, at the end 
of the apprcnttcejbip, if Ihe be then unmarried. Lex Lon^ 
dinen. 48. 

By Stat. 5 Elite., e. 35. The jullices may com- 

pel certain perfons under age to be bound as apprentices, 
and on refufal may commit them, Idc. And by fiat. 43 
Eiitc. c. 2, and 18 Geo. 3. e. 47. churchwardens and over* 
feers of the poor may bind out the children of the poor 
to be apprentices^ with the confenc of two jufiices; if boys 
till 21, if girls* till that age or marriage. And if any 
perfon refufc to accept a poor apprentiee^ he (hall forfeit 
10/. Stat % ^ ^ kV. c. 30. $ 5. Alio jufiices of peace 
and churchwardens, iAc. may put out poor boys appren^ 
tke to the fea-fervice. Stat. a 3 Ann. c. 6. and 4 Attn^ 
c. 19. And by fiat. 7 Jae. 1. c. 3. apprentices bound out 
by publick charities arc regulated. See title Chimney^ 
Sweepers, 
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At 10 th« manner of thei/being bound; 

By the ftatute 5 £/. r, 25, an apprentice muft be 
bound by deed inden(!ed; and this muft be complie#with 
for all purpofes except for the obtaining a fettlcmeht. 

Indentures muft alfo be inrolled in all towns corporate 
under flat, j e. 5, and ^ Geo* 2. c. 46; and in Lon 
don^ by the cullom, in the chamberlain's oflite there. 

In London,, if the indentures be nol ioroIJcd before the 
chamberlain within a year, upon a petition to the mayor 
and aldermen, a fclrt fac* (hall iffbe to the mailer, to 

(hew ca,ure why not inrolled ; and if it was throegh the 
mailer's default, the apprentice may fue out his inden- 
tures, and be difeharged : otherwife if through the fault 
of the apprentice, as if he would not come to prefent 
him felf before the chamberlain, 0/r. for it cannot be in- 
rolled, unlefs the apprentice be in court and ackriowledge 
it. 2 RoL Rep* 305 : Palm* 361 : 1 Mod* ijl. 

Indentures are likewife to be (lamped, and are charge- 
able with feveral duties by a£l of parliament. 

By Hat. 8 Ann* c. 9, made perpetual by ilat.p^exr. r. 2 1 , 
a duty of 6 cL in the pound under 50/. and 12^. in the 
pound for fums exceeding it, given with apprentices (ex- 
cept poor apprentices) is granted. And if the full fum 
agreed be not inferted, or the duty not paid, indentures 
ILall be void, and npprcntkis not capable of following 
trades ; and the mailers arc liable to 50/. penalty. 

But there are feveral Hatutes allowing further time to 
pay the duties and (lamp irulenrures, thro' negicft omit- 
ted, ^c. And ads of indemnity of this nature :irc ufu- 
ally paired every two or three years. 

The paymentof the duties on apprentice-fees isenforced 
by feveral ads, 18 Geo* 2. c* 22; C 5 f 20 Geo* 2. c* 45 ; the 
former of which provides, that if the appt entice (hall pay 
the duties, on the negled of the inaftL-r, he may recover 
back the apprentice fee; and the latter, that if no 
fuit is commenced, and the mailer iliall pay double duties 
within two years after the end of the apprenticefliip, the 
indentures (hall be valid, or the apprentice may pay 
them, and in fucli enfe recover double the apprentice fie, 
by adion, from his mailer. 

'^J’hc Hats. 5 RUz* r. 4 tff 5 dired who (liall take ap- 
prentices, and dired that every cloth •wt.rker^fidlet , ft>sar- 
M.in, Tcctirr/*, taylcr^ cf Jhje maker, taking apprenti- 
ces, Hiall have one journeyman, and for every other ap- 
prentice above three, alio ofte journeyman, f* 33. — Slut. 

I 'jac, 1. r. 17, allows only tnjeo apprentices at a lime to 
bMiers and felt vinkcrs ; (eycept a fon apprentice*) — and H.nt. 

I 3 6;^ ^ Gnr. 1 . c. 5, allows only /reo to Nonvich-\ij carers^ 
who mud then have all'o two journeymen. 

As by the Hat. of 5 EV12*. c. 4, the jullices of the peace, 
have a power of impofing an apprentice on n. maHer, in 
confequence thereof an indidment lies for difobedicncc to 
their orders, cither in not receiving, or receiving and af- 
ter turning ofT, or not providing for fuch apprentice ; for 
tho* an ad of parliament preferibe an cafier way of pro- 
ceeding by complaint; yet that does not exclude the re- 
medy by indidment. 6 Med. 163; i Salk. 381. 

The judiccs of peace may difeharge an apprentice not 
9nly on the default of the maHer, but alfo on his own 
default; for in fuch cafe it is but reafonable that the 
coiurads, which were made by their authority, (hoold be 
di/Tolved by (he fame power. Skin, xo8; 5 Mod* 139: 
2^Wi. 47U 
VoL. 1 . 


Aud under the faid Hat. ^ Ellsi* e* 4. juHtces^ or (fie 
Seilions, may hear and determine difpiites between maHera 
and apprentices ; and the SeHions may difeharge the ap- 
pfen tice, and vacate the inden tti res, orcorred the apprentice. 

An order of juHices on the maHer to return money is 
good, tho' it is not averred that he had any with the 
appreniic'e; for the order being to nturn money, is 
neceHary a preof of the receipt of it, as if it had been 
cxprcfily alleged: and the couit held, that the juHiccs 
bad Jurifdjdion to oblige the maHer to refund. 7 nn* 
7 Geo. 2. in R* The Kin^ v. Amies ; tho' an order of 
this nature has been qnafhed. Bott, (by Conf) i. 513. 

By the (lac. 20 2. c. 19, Any two juHices, upon 

complaint of any apprentice put out by the parif>, or wi:h 
whom no more than 5/. was paid, of any mis-ufage, rC' 
fufal of necelTary provilions, cruelty, or other ill treat > 
ment by his mailer, may fummon the maHer to appear 
before them ; and upon proof of the complaint on oath, 
to their fatisfadion, (whether the maHer be prefent or 
not, iffcrviceoF the fummons be proved,) to difeharge 
fuch apprentice by warrant or certificate, for which no tee 
(hall be paid ; and on complaint of the maHe/ againd any 
fuch apprentice, touching any mifdemcanor, mifcaniage, 
or ill behaviour, the juHices may punilh the offender by 
commitment to the houfe of corredion, there to be cor- 
reded and kept to hard labour, not exceeding a calendar 
month ; or otherwife by difeharging fuch offender. 
Either party may appeal to the Seffions, and the deter- 
mination there is to be final. By 31 G. 2. r. rr, I'his 
ad is extended to fervants in hu/bandry, though hired 
for iefs than a year. 

By Hat. 6 G^o. 3. e. 23, Apprentices (with whom Iefs 
than 10/. premium is paid) abfenting themfelves during 
their apprenticefliip, (hall ferve an equal time beyond 
their term.— In London,^ apprentices arc all under the 
cohtroul of the chamberlain, whole jurifdidion is faved 
in the feveral Ihtutes. — The Hat. 33 Geo.^, c. 57, makes 
fome additional regulations as to the punKhing and re- 
lieving pariHi appre ntices. 

With regard to the ajjigmng of apprentices, it hath been 
held, that an apprentice is not aliignable. He cannot 
be bound nor difeharged without deed. 1 Salk* 6 S. pi. 7. 
Mtch. B>R- 

But though an apprentice is notaflmab.ky yet fuch af- 
fignment amounts to a e^ntrafl bci.veen tin tivo wfi/letSy that 
the child Hiould ferve the latter, i Sr/lh* 68. pi. 7 ; Mn 
13 //'. 3. B. R. Cttferv. Re lies Parijh. 

By the cullo:n of the city of Lmdcn^ alfo an apprentke 
may be turned over from one maHer to another; and if 
the maHer refufe to make the apprentice free at the cml 
of the term, the chanibcilain may make him free: m 
other corporations, there mull be a ///andanmf to the nia)- 
or, Ir'e. to make him free in fuch cafe. k)ane. Abr. 42 1 • 
IR'ood^InJl.f^X. 

But it hath been held, that tho’ juHices of peace h.nse 
a jurifdidion of difeharging apprentices, and may bind 
them to other mailers, that they cannot turn them over ; 
and therefore an order that an apprentice, whofe mailer 
was dead, (hould ferve the remainder of his time with his 
maHer's widow’s Iccond hufband, was qualhcd ; becaulc 
he juHices have nothing to do about turning over an ap* 
'icrttice ; and tho’ he applied to them, tha^ could not 
five ihcm a jurifdidion. Combi 324. 
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It ftemi agreed, that, if aman be bound to in(lru£l an 
apprentice in a trade for feven years, and the maHerdies, 
that the condition is difpenfed with, beipg a thing per*- 
fonal ; but if he be bound further, that in the mean 
time he will And him in meat, drink, and cloathing and 
other necelTaries, here the death of the mailer doth not 
dirpenfe with the condition, but his executors (hall be 
bound to perform it as far as they have aifets. i iS/V* 
ai6 : I Keh, 761, ^20: I Lev, 177. 

But if a peribn is bound apprentice by a judice of peace, 
and the mailer happens to die before the term expired, 
the juilices have no power to oblige his executor, by their 
order, to receive fuch apprentice and maintain him ; for 
by this method the executor is deprived of the liberty of 
pleading plent admlnijlravit^ (which he may do, in cafe 
covenant be brought againil him,) and mud maintain the 
apprentice, whether he hath aiTetf or not. Cartb, 231 : 
I Sfllk.66x I Show 4C5. lti:»raid, however, that the 
executor oradminidrator may bind him to another mailer 
for the remaining part of his time. Burn, 

But it is faid, that in this cafe of the roader’s dying, 
by the cudoTi of London the executor mud put the ap« 
prentice to another mader of the faiie ^tde. i Salk, 66. 
fer HJt Ch. J. 

By dat.32 C?r0. 3. r. 57, in cafe of the death (§3) or 
injhlvency (^8) of the mader or mtdrefs of a pariih-ap- 
prencice (with n premium not exceeding j /.) the juf- 
tices, (hall by indorfement on the indenture, dire£l the 
apprentice to ferve another mader, ^r. and fo tot ies quo- 
ties, i^nd maders, t^c, of apprentices under dat. 8 9 

3. r. 30, may with confent of two judicc^afllgn them. 

Whatever an apprentice gains is for the u^ of his 
mader ; and whether he was legally bound or no, is not 
material, if he was an apprentice de faflo. Salk, 68. For 
inticing an apprentice to embezzle goods, indiflment will 
lie. I Sulk, 380. A mader may be indidled for not 
providing for, or for turning away, an apprentice. Jf a 
mader gives an apprentice licenfe to leave him it cannot 
afterwards be recalled. Mod, Caf, 70. If an apprentice 
marries, without the mader’s privity, that will not judify 
his turning him away, but he mud fue his covenant. 2' 
Vt'Tu, By the cuftom of the city of London a freeman 
may turn away his apprentice for gaming. Ibid, 241. 
Though if a mader turns an apprentice away on account 
of negligence^ ^c. equiiy may decree him to refund part 
of the money given with him. i Fern, Rep. 460. As 
no apprentice can be made without writing; fo none 
may be difvhargcd by his mailer, but by writing uivder 
his hand, and with the allowance of a judice of peace, 
by datute. Dalt. 121. 

III. As to the exert ijing of trades. 

By the common law no num may be prohibited to 
work in any lawful trade, or in more trades than one, at 
his pleafure. 11 C0. 53. 

So that without an of parliament no man may be 
redrained, either from working in any lawful trade ; or 
ufing divers myderies or trades ; thei’eA)re an adl of par- 
liaiDcnt made to redrain any perfon herein, muH be taken 
ilriftly, and not favourably as adls made in affirmance of 
the common haw. Bum, 

It is enabled by the q Eliz, eap. 4. fe^. *'Tbat 
it fhall not be lawful to any perfon or perfons, other thajk 
fuch as nnv do lawfully ufe or cxercife any arc, myfl/ry; 


or manual occupation, to fet up, occupy, ufe or exercift* 
any craft, my Aery or occupation, mw ufed or occupied^ 
within the realm of England or fVdleSy except he ihail 
have been brought up therein feven years, at the lead, ai 
an apprentice ; nor to fee any perfon on work in fuch 
mydery, art or occupation, being not a workman at 
this day, except he (hall have been apprentice, as is afore-* 
faid ; or elfe having ferved as an apprentice, as is aforefaid, 
(hall or will become a journeyman, or hired by the year 
upon pain that every per(bn willingly offending, or do- 
ing the contrary, (hall forfeit and lofe for every default 
forty (hillings for every month.” 

It hath been ruled, that there are many trades within^ 
the general words and equity of this ad, beddes thofe 
which are particularly enumerated therein ; yet it feems 
agreed, and hath frequently been adjudged, that in every 
indidment, isfe. it mud be alleged, that it was a trade 
at the time of making the Jlatute, for the words thereof arc, 
afiy crafty mydery or occupation, now ufed, ^c. from whence 
it feems to follow, that a new manufadure, which to 
all other purpofes may be called a trade, is yet not a trade 
within this datute. 2 Salk, 6m : Palm, 528: 1 Sid, 175. 

Alfo it (eems agreed, chat the ad only extends to fuch 
trades as imply mydery and craft, and requhe Jkill and 
experience ; that therefore merchants, hujhandmcn, gardeners, 
liSc, are not within the datute ; and on this foundation 
it hath been held, that a hemp-drejfer is not within the 
d.ntute, as not requiring much learning or (kill, and 
being what every hufbandman doth ufe (or his necefl'ary 
occafions. %Co. 13P: % Bulft, 190: Cro, Car. 499. 

It is dearly agreed, that the following the common 
trade of a brewer, baker or cook., is within the datute, as 
un(ki]fulnefs^ herein may be very prejudicial to the lives 
and healths of his majelly’s fubjeds; but it is at the fame 
time agreed, that the exercifing of any of thei'c trades in 
a man’s own houfe or family, or in a private pcifon’s 
houfe, is not within the reftraint of the ilatutc. 1 1 Co, 
54 C»"s.Ctfr. 499: 183, 21 1 : ilfxr 886 ; 8 Cs. 

129: Palm. 542 : Lit, Rep. 251 : Bridg. 141. 

It hath been held, that this (latute doth not redrain a 
man from ufing fcveral trades, foas he had been an ap- 
prentice to all ; wherefore* it indemnifies all petty chap- 
men in little towns and villages, becaufe their mailers 
kept the fame mixed trades there before. Carth. 163. 

A man may cxercife as many trades as he hath worked 
at, or ferved as an apprentice to, for feven years, 2 fPil/l 
168. 

It hath been rcfolvcd, that there is no occadon for any 
adual binding, but that the f lhwing a hade for feven 
years, is a fufHcient qualification within the datute. 1 
Salk. 67': 2 Stdk. 613. 

By Hats. 2 (jf ^P.CslAf. c.n, and 5 Il/z, e, 4, Alleni 
and denizens are reilrai^ed to ufe any handicraft or trade 
therein mentioned, unlefs they have ferved feven years 
apprentice(hip within the realm, under the penalty of 
40/. /rr month. /A///. 132. But it hath been adjudged, 
that if an apprej^ticc ferve feven years beyond fea, he 
(hall be excufed from the penalties of the datute. 5 Eliz, 
c. 4. And fo if he ferves feven years, tho’ he was never 
bound. I Salk, 76. 

80 it hath been held, that ferving five years to a trade 
out of England and two \n Englaml, is fufficient to fatisfy 
the datute; but that there, mull be a fervice of a full 
umt\ aoJ therefore ferving five yean ia any country,. 

where 
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'wbefft by the law of the country more is not reqaired^ 
will not qualify a man to ufe the trade in England. Ca. 
in Lmnu and Eq. 70. 

By the ftatute %v EUz. cap. feH. 7, It is enabled. 

That all fuits for ufine a trade without having been 
brought up in it« (hall be lued and profecuted in the ge- 
neral quarter fel&ona of the peace« or afrifes in the Tame 
county where the oFence (hall be committed ; or other- 
wife inquired of, heard and determined in the affifei, or 
general quarter feflions of the peace in the fame county 
where fuch offence (hall be committed, or in the leet 
within which it (hall happen.” 

In the conffruAion of this ffatute it hath been held, 
*that it reffrains not a fuit in the king’s bench or exche- 
quer, for fuch o(Fence happening in the fame county 
where thefe courts are fitting ; for the negative words of 
the ftatute are not, that fuch fuits (hall not be brought 
in any other courts but that they (hall not be brought in 
any other county ; and the prerogative^of thefe high courts 
(hall not be reftrained without exprefs words. Cro. Jae* 
178: Hob. 184: I ^alk. 373. 

But where the offence is in a different county, fuch 
fuiis in thefe, or any other courts out of the. proper county 
feem to be within the exprefs words of the ftatute. Hob, 
184, 327 : Cro. Jac. 85. 

Infants voluntarily binding themfclvos apprentice, and 
continuing feven years, ftiall have the benefit of their 
trades ; but a bond for their fervice ihall not bind them. 
Cro. Car. 179. See the fcvcral ftatutes enabling 
and marhkn to exercife ti adcs. 

IV. At to tbrir pwupment fot particular offences^ It is 
to hi'ohferved^ That 

At common law, a fervant or iipprcntice, without 
any regard to age, nay be guilty of felony in fclonioufly 
taking away the goods of their mafter, tho' they were 
goods under their charge^ as a ftiepherd, butler, iff. and 
may at this day for any fuch offence be indited, as for 
felony at common law ; but at common law, if a man 
had dc!ii.'ercd goods to his feri.ant to keep, or carty for 
him, and he carried them away anittio futandi ; this was 
confldcred only a breach of trull, but not felony. 1 Hak^s 
liijl. P. C. 50:^’, 666. 

But now by the ftatute of 21 //. 8. cap. 7, It is enabled, 
that fervants guilty of a breach of trull in embezzling 
money, goods, file, delivered to them to the value of 40 s. 
•or above, are guilty of felony ; with a provifo ncvcrihe- 
lefs, that the ad do not extend ‘to apprentices, nor to 
pcrlbns under the age of eighteen years. 

By ftat. 12 Ann ft. 1 . 7, clergy is taken from perfons 

flealiiig in any houfe or out-houfe, to the value of 40/. 
except as to apprentices under the age of fifteen years rob- 
bing their mailers, i Hale's P. C. 666, 667 ; Sec 1 llawk, 
P, C. c. 33. 1 1— —16.— See til. Sei*vants. 

APPROPRIATION, appropriation^ from the Fr. appro- 
frier. ^ The annexing of an eccleliaftical benefice to the 
.proper and perpetual ufe of feme religious houfe, bifhop- 
Tick, college, or fpiritual perfon, :o enjoy for ever ; in 
» the fame way as impropriation is the annexing a benefice 
to the ufe of a lay perfon or corporation ; that which is an 
appropriation in the hands of religious perfons being ufu- 
4illy called an impropriation in the hands of the laity. 
See Com. Dig. tit. Advowfon. (D. £.) It is computed 
that there are in England 3845 impropriations* 


APPROVE. 

This contrivance feems to have fprung from the poIi6jr 
of monadic orders. At the ffrft eftablifhment of pa- 
rochial clergy, the tithes of the parifh were dlllrlbutcd 
in four parrs—one for the bifhop ; one to maintain the 
fabrick of the church 2 a third for the poor ; and the 4th 
for the incumbent. The Sees of the bifhops becoming 
amply endowed, their (hares funk into the others \ and 
the monafteries inferring that a fmall part was enough 
for the ofiiciaciog priefts, appropriated as many benefices, 
as they could by any means obtain, to their oyrn ufe ; un- 
dertaking 10 keep the church in repair, and to have it 
conftantly ferved. But in order to com pleat fuch ap- 
propriation eSedually, the king’s licence and confent of 
the bifhop rouft (irft be obtained ; becaufe they might 
both, fome time or ocher have an intereft by lafjt in the 
benefice; ifitwerenotin thehands of a corporation which 
never dies. The confent of the patron is alfo necefTariljr 
implied, becaufe the appropriation could originally be 
made to none but to fuch fpiritual corporation as is alfo the 
patron of the church ; the whole being indeed nothing 
eife but an allowance for the patrons to retain the tithes 
and glebe in their own hands, without prefenting any 
clerk. P/stcy/. 496 — joo. 

When the appropriation is thus made, the approprla- 
tors and their fuccejjhrs arc perpetual parfuDd of the 
church ; and mull fue and be fued in all matters con- 
cerning the rights of thoi church by the name ofparfon.su 
//ip^.307.— An appropriaiicn cannot be granted over, Ibid, 

'Fhis appropriation may be fevered and the church 
become difappropriate two ways. ill. if the patron or 
appropriator prefent a clerk who is inftitutedand induct- 
ed CO the parfonage ; for fuch incumbent is to all intents 
and purpofes complete parfon ; and the appropriation 
being once fevered can never be reunited again, unlcfs 
by a repetition of the fame folemnities. Co. Lift. 46 : 

7 Rep. 13. And, when the clerk fo prefenced is diftindl 
from the vicar, the redory thus veiled in him becomes 
what is called a fine curt ; becaufe he has no cure of 
fouls, having a vicar under him to whom that cure is 
committed; though this is not the only mode of creating 
fine cures. See 2 Butn's Etc. Law 347. Alfo if the cor- 
poration to which the benefice is anne.xed is di/Tolved 
the parfonage becomes difappropriate at common law. 

1 Comm. 386. 

In this manner may appropriations be made at this 
day ; and thus were moil, if not all, now exifting, 
originally made. Ac the dilToIution of the monafteries 
by ftat. 27 H. 8. f. 28, and 51 //. 8. r. 13, the appro- 
pi iations belonging to thofe religious houfes (being more> 
than one third of all the parillics in England) would at 
common law have been difappropriated ; had not a claufo 
been inferted in thofe ftatutes to give them to the king, 
in the fame manner as the alien priories had before been. 

2 Ifft. ,584.— and from hence have fprung ail the lay 
impropriations or fccularparfonagcs in the kingdom ; they 
having been afterwards granted out fiom time to time 
by the crown. Sec 1 Comm. 384, &c.; 1 1 Rep. 1 1 : Gib/. 
719.— -See alfo tit. Parfon, Ficat'. 

APPROPRIARE COMMUNIAM^ to inclofe or ap- 
propriate any parcel of land, that was before open com- 
mon, and thus to difeommon it. 

APPROVE, approbate ] To augment a thing to the ut- 
moft : to approve land is to make the bell benefit of it, 
by increafing the rent, f;dc. 2 Uft. 474. ^ 

I 2 APPROVEMENT, 
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APPROVEMENT, Is where a man hath common in 
the lord's wade, and the lord makes an inclofurc of part 
of the wade for himfclf, leaving fuffidei^t common with 
egrefs and regrefs for the commoners. Jud. 8,9. 

iiec tit. Coinvioii^ 

The word Approvement is alfo ufed for the profits of the 
lands themfelvcs. Cramp. Junfil, \^z. And the ftatutc 
of 20 ff. 3. c. 4, makes mention of land newly 

approved. F.N.B. 71, Approvement is alfo the fame 
with improvement. 

APPROVER, or PROVER. aprrohfttof One that 
confeiTng felony committed by himfclf, appealed or 
accufed others to be guihy of the fame crime. See tit. 
AcceJJary tW, 5. He is called becaufe he mull 

pfovc what he hath alleged ; and* that proof was ancient* 
ly by battle, or the country, at the election of him ap- 
pealed ; and the form of this accufatlon you may find in 
Cramp, Juft. 250: See alfo B. dihn^ lih^ 3: Stau?i/, PL 
Cor» 52. It a perfon indicted of treafon or felony, not 
difabJed to accufe, upon his arraignment, bcfoie any 
plea pleaded, and before competent judge?, confe/leth the 
indictment, and takes an oath to reveal all treafons and 
felonies that he knoweth of; and th;rc|6re prays a coro- 
ner to enter his appeal, or accufation againlt thofe that 
are partners in the crime contained in the indiClment; 
fuch a one is an approiwr, 3 Inji. 129 ; li. P,C. 192. 

When a perfou hath once pleaded not guilty, he cannot 
be an approver. 3 hiji, 129. And pcrfjns attainted of 
treafon or felony (lull not be approvers ; their nccufaiion 
will not then be of fuch credit as to put a man upon his 
trial. 2 Hawk, 205. Vide 5 ff. 4. cap, 2, as to char- 
ters of pardon. 

Infants under age of difcrciion may not be approvers: 
and it being in the difcrction of the court to fufi'er one to 
be an approver, this method of late hath feldom been 
praClifcd. Sec lit. Atifi/lvyW. 5 ; tit. Appeal \ and Lcach'^s 
Hawk, P, C. u* c. 24. 

APPROVERS. In old (lit ufes, bail i/fs of lords in their 
fniuchiles arc called their ; and approvers in the 
niaiLhes of kFclc^WQVc luch as had licence eh •vcndrclA \ 
aJu'fer brails, Hut by the Uatutc 2 iV. 3. c. 1 2, j 
approvers are fuch as are fent into counties to incrcafe the 
farms of hundreds, iAc, held by n^crilTs. Such perfons 
as have the letting of the king's demefnes, in fmail ma- 
nors, are called approvers of the king {appiobutora u-gis) \ 
rtiit. 51 //. 3. ft, 3. And in the Hat. 1 Ed, 3./. 1. c. 8, 
Iheriffs are i ailed the king’s approvers. 

APPRUARE, 'I'o rake to his own ufc or profit, flat. 

2. 1'. 20. 

'\PPP R 1 ENANCKS, '/V/.v/'/j derived ftom the 
h)\ "ch tij .:>/<;•;>, to belong to.] Signify things both corpo- 
real and incorporeal .appertaining to another thing as prin- 
cipal ; as h.-.mlets to a chief manor ; and common of pa- 
ilurc, plfc.aiy. ^c. Alfo liberties and ferviccs of tenants. 
L'rh <dp, v;. If a man grant common of eftovers to be 
burn, in hr. manor, ihefe arc appurtenant to the manor; 
for things appurtenant may be granted .at this day. Co, 
Lit, 121. Common appurtenant may be to a houfe, 
pailuie, OA. Out-houl’r."., yard >, orchards, and gardens 
.arc appur: nant to a mc/luage ; but lands cannot properly 
be faid to be appurtenant to a mefluage. | Llll, Ah , 91. 
And one meifuage cannot be appurtenant to another. 
Ihiei. L;inJs cannot, in the true fenfe of ihe words 
ptfunnuus, be appurtonaiiC to the lioufc ; but i.hc woffl 


pertiuew: may be taken in the fenfe of afually lettea or oc« 
cupied with the houfe. PhmJ, 170. Sec Crv, EL 704. 
contrti\ but it feems nowfetcled that lands will not pafs by 
the word appurtenances ^ but only fuch things which do 
properly belong to the houfe. Palm, 375 ; Qodh, 352. 
S, C 1 Cro, Car, 37 * Unit, 83* S, C \ Lift. Rep, 8. S, C, 
Lands, a common, may be appurtenant to a 
houfe; though not a way. 3 Salk. 40. Grant of a ma^ 
nor, without the words cum pertinentiL^ 'lis laid will pafs 
all things belonging to the manor. Ovjch^s Rep, 31. 
Where a perfon hath a melTuagei ^c, to which eAdvers 
are apput tenant^ and it is blown down or burnt by the aft 
of God ; if the owner re-edify ic, in the fame place and 
manner as before, he (hall have the ancient appurtenances. 
4 Rep. 86. A turbary may be appurtenant to a houfe ; 
(o n feat in a cluirch, but not to land; for the things 
mull agree in nature and quality. 3 Salk, 40: P'itk tit. 
Appellant i and fee P!o, Cvm, 103.^, 104.^, 170: AKb 
vide Com, Di:^. (i V.) tit. Appendant and Appurtenant, 
AQUAGE, aquagium, quaji ae^u^e aginm, i. e. aqum- 

duAus td aqux^gangium.] A waicr-courle. In (omc 

inllanccs u(cd (or toll paid (or water cairiage. See 
AR ACE, an^L To raife or crafe from the Frencli 
rather, eveJUre, Blount. 

ARA'l'IA, Arabic grounds, CorweL 
A R Alio, Inaiaho conjinaicy i e. To make oath in the 
church, or fome other holy place ; tor according to the 
Rpuauan law'S, all oaths were made in thcchuith upon 
the relic ks of lain is. SpAn. 

ARA'l'RUM EERKAi, As much land as can betilled 
with one plough . — Aratuta /mi** is the iervicc which the 
tenant is Co do for his lord in ploughing his land. SccjJr^ 
rut a. 

ARBITRATION, ARBITRATOR, and ARBI- 
TR AMENT. See tit. Award. 

ARCA QYROGKkPmCh.Jlve eyrographvrum JueU^ 
orum. This was a common ciicll with three locks and keys, 
kept by certain Chiiitians and Jews; wherein all the con* 
tradls, mortgages, and obligations belonging to the jews 
were kept, to pi event fraud; and this by order of K. 
Riih. I. Ho<V(,hn's Annals, p, 745. 

ARCHERY, A fervicc of keeping a bow, for the ufc 
of the lord to defend his caHle.— Co. Litt.Jeil, 137. 

ARCHBISHOi\ eirchiepljiopus,^ The chief of the cler- 
gy in his province. See ui\e Bijhips, 

ARCHDEACON, arcbidiaccnus.^ Is one that hath cc- 
clefiaflicni dignity, and jurifdicliun over the clergy and 
laity next after the bifhop throughout the diocefe, or in 
feme part of it only. At chdeaconshix^ anciently a (uperin- 
tendant power over all the parochial clergy in every 
deanery in their prccinds ; they being the chiefs of the 
deacons; though they have no original jurifdidion, but 
what they Jiave got is I^om the biihop, cither by pre- 
f.ription or compofrion^ and Sir Sunon Dcg^ tells us, that 
it appears an nnkJeacon is a mere fubllicute to the billiop; 
and what auchori'y he hath is derived (rorn him, his chief 
olHce being to vilit and inquire, and cpifeopo nuneiare t , 
In ancient timci archdeacons were employed in fcrvile dutii s 
of collecting and dillributing alms and oiferings ; bji .it 
length, by a perfonal attendance on the bilhops, and a 
delegation to examine and report foiiic cauics, and corn- 
millions to vifit the icnioier parts of the dioccfes, they 
became, as it were, ovcifccrs of the church; and by de- 
grees advanced into conli'derablc dignity and power. 
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lirchbilh6p 6f Cantcr&uty, was the firft prelate 
in England who inRituted an aichjfam in his dioceffi 
which was about the year 1075. arcbiieacon is 

now allowed to be an ordinary, as he hath a part of the 
epifcopal power lodged with him. He vi fits hisjuriA 
diction once every year: and he hath a court, where he 
may inHifl penance, fufpend, or excommunicate perfons. 
prove wills, grant adminillracions, and hear caules ec- 
clefiallical. fubjedl to appeal to the bilhop of the 
dlocefe under flat. 24 Hen, 8. c. iz. It is one part of the 
olHce of an nithdtacoH to examine candidates for holy 
orders, and to indudl clerks within his jurifdi^lion. upon 
receipt of the bifltop*s mandate. 2 Cro, 556 : 1 L%v. 193 : 
IVood^t Jn/L 30. 

Archdeaconries are commonly given by bilhops, who 
do therefore prefer to the fame by collation : but if an 
archdeaconry be in the gift of a layman, the patron doth 
prefent to the bllhop, who inflitutes in like manner as to 
another benchce ; and then the dean and chapter do in* 
dud him, that is, after feme ceremonies place him in a Hall 
in the cathedral church to which he be Jongeth, whereby 
he is faid to have a place in the choir, iratf, c. 15. 

Archdeacons, by Oar. 1 3 y 14 G/r. 2. c. 4. .ire to read 
ti e Common Prayer and declare ihcir aflent thereunto, as 
other perfons admitted to ecclefiaOical benefices ; and alfo 
muO fubferibe the fiiire before the ordinary ; but they 
are not obliged by Oat. 13 £//». r. 12, to fubferibe and 
read the thirty-nine articles ; for altho’ an archdeaconry 
be a benefice with cure, yet it is not fuch a benefice with 
cure as feetns to be intended by that Oatute. which re- 
lates only to fiiclt benefices with cure as have particular 
churches belonging to them. r. 15. And they are 

CO take the oaths at the felTions, as other perfons ([uali/ying 
for offices. 

The judge of the archdeacon’s court ^where he doth 
prefide himfclf) is called the official. A/W’i Infl, 30. 

Where the archdeacon hath a jieculiar jurifdidion. he 
is tctnlly exempt from the power of the blOiop. and the 
biOiop cannot enter there, and hold court ; and in fuch 
cafe, if the party who lives within the peculiar be fued 
in the bifliop’s court, a prohibition (hall be granted : for 
the fiatute intends that no fuit (hall be ferjaltum : but if 
tlic archdeacon hath not a peculiar, then the bidiop and 
be have a concurrent jurifdidtion, and the party may com- 
mence liis fuit cither in the archdeacon's court or the 
biffiop’s, and he hath cledion to choofe which he pleafcth: 
and if he commence in the bilhop’s court, no prohibition 
(hall be granted ; for if it (hould, it would confine the 
bifhop’s court to determine nothing but appeals, and 
render it incapable of having any caufes originally com- 
menced there. L. Rnym, 123. 

An archdeacon is a miniderial officer, and cannot re- 
fufe a churchwarden defied by the pari(li. Rex v. Mar- 
tin Ricft L^Raym, ^38. 

ARCHES COUR T, ewr/Vf de ariuhus.’\ Thechief and 
mod ancient confidory court belonging to the archbilhop 
of Canterbury for the debating of (piritual caufrs. It is (o 
called from the church in London, commonly called St, 
Mqry LeBo<w, {dc Arcuhvs) where it was formerly held ; 
which church is named Bo^ Chmch from the dceplc 
which is raifed by pillars, built arcbwifet like fo many 
bent bows. CozvfL 

Thejudgeof this court is diled the Dean of they^rc/w, 
or Official of the Archei court : be hath cxtiaordinary ju- 
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rifdiAion In all eccledadical caufes. except what belong 
to the prerogative court ; alfo all manner of appeals from 
bilhops or their chancellors or commidhries. deans and 
chapters, archdeacons, fird or lad are direfled 
hither : he hath ordinary jurifdiflion throughout the 
whole province of Canterbmy^ in cafe of appeals ; fo that 
upon any appeal made, he, without any farther examina* 
tion of thecaufe, fends out his citation to the appellee, 
and his inhibition to the judge from whom the appeal 
was made, Of this fee more 4 Inft, 337. But he cannot 
cite any peefon out of the diocefe of another, unlefs it bo 
on appeal, Stat. 23 H. 8. r. 9. 

In another fenfe the dean of the arches has a peculiar 
jurifdifHon ofthirteen parilhes in Lmdon^ called a deanery, 
(being exempt from the authority of the bilhop of London) 
of which the pariih of Bow is the principal. The per- 
fons concerned in this court, arc the judge, advocates, 
regiders. pro^lors. i^c. And the foundation of a fuit in 
thefe courts, is a citation for the defendant to appear ; 
then the libel is exhibited, which contains the a^ion, 
to which the defendant mud anfwcr ; whereupon the 
fuit is conteded, proofs are produced, .md the caufc de- 
termined by the judge, upon hearing the advocates on 
the law and fa^l; when follows the fen te nee or decree 
thereupon. 

'This court, as alfo the court of peculiars, the admi- 
ralty court, the prerogative court, and the court of dele- 
gates. (for the moll parr.) is now held in the hall belonging 
to the college of Civilians, commonly called Doctors 
Commons. Floy, 21. 

From this court the appeal is to the king in chancery ; 
by dat. 25 Hen, 8. c. 19, 

ARCHIVES, Archiva^ from area, a ched.] The Ro//sf * 
or any place where ancient records, charters, and evi- 
dences, belonging to the crown and kingdom, are kept; 
alfo the Chancery, Exchequer -office, fife. And it hath been 
fomC'times ufed for repofitories in libraries.— It is ufedin 
common fpeech for the records themfelves. 

ARERIESMENT, Surprife, adrightment.— To the 
great aretie/ment and ejicnyjcmcnt of the Common law. 
Rot. Pari. z \ Ed, 

ARIERBAN, The cdidl of the ancient and 

German kings, commanding all their tenants to come 
into the army: if they refufe, then to be deprived of 
their eilates.— Sec Spclnu in v. A^ilannum, fife, 

AREN'i'ARE, To rent out, or let at a certain rent. 
Conptetud, Dow us de Farendon, MS.fol. 53. 

ARGENTUM ALBUM, Silver coin, or pieces of 
bullion that anciently paJPed for money. ^00 Alba Firma, 

ARGENTUM DEF, God’s money ; /.e. money given 
in earned upon the making of any bargain ; hence comes 
arles, earned. 

ARGIL, or ARGOIL, Clay, lime, and fometlmes 
gravel ; alfo the lees of wine, gathered to a certain hard- 
nefs. Law Fr, DiH, 

ARGUMEN I OSUS, ingenious, mentioned by our 
hidorian Ktubvl^enjis Lib. i. c. 14. ' 

ARIF. 1 UM LEVATIO, An old fportivc exorcife, 
fuppoled to be the fame with running at the quintain, bee 
Stt voids ShakJ'fcare, Edit. 1793. vol. vi. p. 27, 175. 

ARMA DARE, To dub or make a knight. Arm^ 
cafcu', or fufeipere to be made a knight. Kenned s Pmoch, 
Afjiq. p. 288. Walffngham, p, 507. The word ntma, 
in ihcfe places, fignifies only a (word ; but fometimes a 

knight 
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*kn!^Kt was macfe by giving him the whole armour. 
^Ordei'icus Fit alt Uh, %,de Henrico, CfTr. 

ARMA LIBERA, A fword and a> lance which were 
ufually given to a fervant when he was made free. Leg* 
'Will, cap, 6^. 

ARMA MOLTJTA, Sharp weapons that cut, oppofed 
to fuch as are blunt, which only break orbruife. BraH. 
lih, 3. They are called anna emlita by Pkta, lib, 1. c. 3.3. 
far, 6. 

ARMA REVERSATA, A punishment when a man 
was convided of treafon or felony : thus our hidorian 
Knighton, fpeaking of Hugh Spencer., tells us, Primo wefti- 
erunt eum uno ’vrjiimento cum armis /uis reverfatis. Lib, 3. 
/. 2546 . 

ARMARIA, Vide Almaria, 

ARMIGER, E/quire. A title of dignity, belonging to 
fuch gentlemen as bear arms : and thefe are either by 
curte/y, as Tons of noblemen, eldcft Tons of knights, ^c. 
Or by treat ion, luoh as the king^ fervants, Wr. The 
word armiger has been alfo applied to the higher fervants 
in convents. Parocb, Antiq, xitXc, Ef quire, and 

Spelman in v. 

ARMISCARA, Is a fort ct p«ni(hment decreed or 
impofed on an ofienJer by the judge. Mah^Jb, lib, 3. 
f. 97 : Waljingham, p. 430. At firll it was to carry a 
faddie at his back in token of fubjcilion. Brampton fays, 
that in the year 1176, the king of the Scots promifed 
king Hen, 2. atj^dr/f, Lanecam iA ftllam j'uam fuper alt arc 
SauHi Petri ad perpetuam hujus /ubjcBionis memoriam offci re, 
Sec Spelm, in v. 

ARM.OUi< and ARMS, In the underllanding of law, 
.are extended to any thing that a man wears for his de- 
fence, or takes into his hands, or ufeth in anger to (Irike 
or call at another. Cromp. Juft. 65. Arms are allb what we 
call in Latin infignia, enligns of honour ; as to the original 
of which, it was to dillinguilh commanders in war ; for the 
ancient defenfive armour being a coat of mail, ^c'. which 
covered the perfons, they could not be diilinguilhed, and 
therefore a certain badge was painted on their flilclds, 
which was called arms ; but not made hereditary in fa- 
milies till the time of king Rich, i. on his expedition to 
regain Jeru/alem from the Turks : and befides Ihiclds with 
arms, they had a filk coat drawn over their armour, and 
afterwards a (HfF coat, on which their aims were painted 
all over, now the herald's coat of arms, Sid, 392. 

By Hat. 13 2. yf, I. c. 2, The conllabic (Lord High 

>Con liable) lhall have cognizance of contrads touching 
.deeds of arms done out of the realm ; but it ieems he 
cannot puniDi for painting coats of arms, kAc, Sec 2 Hazeb, 
J^,C. c, 4. § 5—8. and this Did. tit. Conjlable, 

By the common law it is an offence for perfons to go 
or ride armed with dangerous and unufual weapons : but 
gentlemen may wear common armour according to their 
quality, \Ac 3 Injl, 160. 

By Hat. 7 £. i. /. 1, The king may prohibit force of 
arms, and punilh offenders according to law ; and herein 
every fubjed is bound to be aiding. And by ftat. 2 E, 3. 
c, 3, enforced by Hats. 7 R, 2 . c. 13, and 20 R, 2. e. i, 
None (hall come with joice and arms before the king's 
juHices, nor ride noj go armed in affray of the peace, on 
pain to forfeit their , and fuflcr imprTonment, 

Under thefe llatutes none may wear (unufual) armour 
publicly upon pretence of proteding his per/on a 
10011 may alTemble his neighbours to proted his hauje 
3 


without tranfgreffinp the ad. 1 Hawk. P. C, 267. But 
no wearing of arms is within the flat, unlefs they are fuch 
as terrify, therefore the weapons of fafhion, as fwords, 
or privy coats of mail may be worn. Id, ib. And one 
may arm to fupprefs riots or dangerous infurredions. 
Jd, 268. 

By the Bill of Rights, i W, (A M, Jl, 2. c, 2, It is de- 
dared that “the Aibjeds which are ProtcHants may have 
arms for their defence fuitable to their conditions as al- 
lowed by law." See flat. 33 i/. 8. e, 6, and lit. Game 
and Conftablc III. 2. 

JEmbezzIling the king’s armour felony ; flat. 31 Eli%, 
c. Armour may be exported, unlefs prohibited by 
proclamation; Hat. 12 Car. 2 , e, 4, Importing arms or 
ammunition prohibited ; 1 Jac. z, c. 8. 

ARM ALIA, Arable grounds. This word is mentioned 
in Domtfday, tit. EJfex, 

ARN ALDIA, AmoJdia ; A difeafe that makes the hair 
fall off bke the alopecia, or like a diilemper in foxes. 
Hoojtden, p. 693. 

AROMATARJUS, Latin,^ A word often ufedfor a 
grocer, but held not good in law proceedings, i Pent. 142. 

ARPEN, or Arpent, An acre or furlong of ground : 
and according to the old French account in Domefday- 
book, 100 pcichesimakc an The moll ordinary 

acre, called Tarpent de France, is one hundred perches 
fqu.ire : but fonie account it but half an acre. 

ARPENTATOR, A mealurcr or furveyor of land. 

ARQUEBUbS, Fr. Arqu€hi(fe.'\ A fliort hand-gun, a 
caliver or pillol ; mentioned in Tome of our antient Ha- 
cutes. Ln’w Fr. Di^l, 

ARRACK, A duty and cxcifc is payable for arrack 
imported from the Eajl Indies ; See tit. Navigation- Alls m 

ARRAIATJO PEDITUM, Is ufed in Pat. i.Ed, 2 , 
for the at'rs^in^ ofdoot foldiers. 

ARRAIER5, Arraiatores.] Such officers as had the 
care of the foidiers’ and wliofe bufiuefs it was to 
fee them duly accoutred. In fcveral reigns commiffionera 
have been appointed for this purpofe. 

ARRAIGN, from the Fr. an anger. To fet a thing m 
order; hath the fame figniHcation inlaw: but the true de- 
rivation is from the French arraifonner , i. C. ad tationem 
ponerc,] To call a man to anfwcr io form of law. A pri- 
foner is arraigned, when he is indited and brought to 
trial : and to arraign a wsic of affife, is to caufe the de- 
mandant to be called to initke the plaint, in fuch manner 
as the tenant may be obliged to anfwer. Co, Lit. 262. 
But no man is properly anaigned b\xi at the fuit of the 
king, upon an indidlmcnt found againll him, or other 
record wherewith he is to be charged : and this arraign- 
ment is to lake care that the prifuntr do appear to be tried, 
and hold up his hand at the bar, for the certainty of the 
perfon, and plead'^a fufficient plea to tiie indidmcnc. 
Co. Lit. 262, 263. 

1 he prifoner is to hold up his hand only in treafon and 
felony ; but this is merely a ceremony : if he owns that he 
is the perfon, ‘it is fufficient without it; and then upon 
iiis arraignment his fetters are to be taken off ; and he is 
to be treated with .ill the humanity imaginable. 2 Injl, 
313: 3 35.— A peer need not hold up his hand* 

4 St. Trials 21 1, 508. 

Pri loners are now generally tried in their irons, becaufe 
taking them off is ufually attended with gieat pain and 
trouble. 

An 
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An attainder of high treafon has been reverfed for the 
omiOion of an arraignment. 2 Ha-wk. P. C. 438, which 
fee for further matter as to Atraignmnt. 

If in a£iion of Hander for calling one thief, the defen- 
dant juiUfies that the plaintitF Hole goods, and iflue is 
thereon taken ; if it be found for the defendant in B, R» 
and for felony in the fame county where the court fits, 
or before ju dices of affife, he fhall be forthwith «r- 
raigned upon this verdidl of twelve men, as oh an indid- 
xnent. z Male's Hi fi, P. C. 152. 

The pleas upon arraignment zxe either the general iflue, 
Not guilty; plea in abatement, or in bar ; and the pri- 
foner may demur to the indiflment : he may alfo confefs 
the fafl, but then the court has nothing more to do than 
to proceed to judgment agaiod him. 

For the folemnity of the arraignment and trial of a pri- 
foncr. Sec Dolt, chap, 185. p. 515. 

ARRAY, arre^a Hytt arraiamentum,^ An old French 
word, fignifying the ranking or fetting- forth of a jury of 
men impanelled upon a caufe. And when we fay to 
array a panel, that is, to fet forth the men impanelled 
one by another. P. N. B, 157. To challenge the array 
uf the panel, is at once to except againd all the perfons 
arrayed or impanelled, in refpeft of partiality, ^c. Co, 
Lit, 156. If the (hcriiF be pf affinity to cither of the par- 
ties ; or if any one or more of the jurors are returned at 
the nomination of cither party; or for any ocher partia* 
lity ; the array fhall be quajhid. The word array alfo re- 
lates, in a particular manner, to military order, as to 
condufl perfons armed, ^c, Stat, ij 14 Car, 2, 
cap, 3. 

ARREARAGES, arreragia^ from the French mrier'i, 
retro, behind ] Money unpaid at the due time, as rent 
behind ; the remainder due on an account; or a fum of 
money remaining in the hands of an accountant. 

ARRPXrATUS, One fufpefled of any crime. Qffic, 
Ci?ronaf. Spelm: Gh/JT, 

ARRRNATUS, arraigned, accufed. Rot, Pari, z\ Ed. 1 . 

ARRENTATION, from the Spanifh arrendar, adeer- 
turn redditvm dimittere,'\ '1 he licenfing the owner uf lands 
in the forel},jo inclofc them with a low hedge and fmall 
ditch, according to the aflife of the fored, under a yearly 
lent: fa ting the arrentatiens is laving a power to give 
fuch licences. Ordin, Forejla, 34 Ed. i. y?. 5. 

ARREST, arreflum from the Fr, an Her , to dop, or 
day.] A redraint of a man’s perfon, obliging him to be 
obedient to the law: and it is defined to be the execution 
of the command of Tome court of record or officer of juf- 
tice. An arrejl is the beginning of imprifonment, where 
aipan is fird taken, and redrained of his liberty, by power 
OF colour of a lawful warrant : alfo it fignifies the decree 
of a court, by which a perfon is arrejied, z Shep, Ahr, 299. 

Ak RESTS are either in civil or criminal cafes. 

An arred in a civil caufe is defined to be the appre- 
hending or redraining one’s perfon by procefs in execu- 
tion of the command of fome court, or officer of jullice. 
Wood's Infi, 

There are feveral datutes, fccuring the liberty of the 
fubjefl, againd unlawful arreds and fuits. See Magna 
Charta, c,2g: 3 Prf'. I. c. 35 : and See tit. Barrator, 

Some perfons are alfo privileged from arreds, •vi%, 
peers of the realm, members of parliament, peerefles by 
birth ( I li^, 131: 2 left, 50 ; 4 Baton's Ah, 228 ;) peers 
of Scotland, {iStr,<)^0}) a pecrcls by marriage, {Co. 


Lit. 16 s 6 Co, {3: Bytrqg:) members of convotatiofi 
actually attending thereon, (St, 8 M, 6. r. 1 :) bifhops, 
ambafladors, or the domedic fervant of an ambadador, 
rtally E!f bond fide in that capacity, (St, 7 Ann, r. 12 & 

3 33 • * 797 • 2 Ld. Raym. 15242 4 hurr, 

2016, 17: iBurr\ 1676:) the king’s fervants, (1 Retym. 
132:8 Mod, 1 2 :) marffiail, warden of the Flat, ( 1 Pent, 
65 :) clerks, attornies, and all other perfons attending 
the courts of judice, (4 Infl, 72 : 2 Infi, 551: 12 Mod^ 
163:) clergymen performing divine fervice, and not 
merely daying in the church with a fraudulent defign, 
(Stats, 50 £. 3. r. 5: 1 .R. 2. c, 16:) fuitors, (Bro» 
Privil, 57 :) witncfles fubpesna’d, and other perfons ne- 
cefTarily attending any court of record upon bufinefs; 
(Sir T. Raym, io\ : i Pent, 1 1 : Rules in Chan, 217 s 
3 Inf, 14^1.) A bankrupt coming tofurrender, or within, 
fbrty-two days after his furrender (St, 5 Geo, 2, c, 30. § 5 : 
and Sec ConAjp, 156:) witnefles properly fumifioned be- 
fore commiffioners of bankrupt, or other commiflioneri 
under the great feal, (1 yf/i. 54:) but not creditors 
coming to prove their debts (4 Term Rep, 377 :) heirs, 
executors, or adminillrators- R. M, 1654; except on 
perfonal contrails by themfelves (1 T, Rep. 716:) or in ' 
cafes of del fafavit (i Salh, 98:) Tailor or voluntier fol- 
dter : (unlefs the debt is twenty pounds.) Stat, 1 Geo. 
2. e, 14 J15: 31 Geo, 3. r. 13. 565. Sec Barner 

114; I Str, 2, 7: 1 Black, Rep, 29, 30 .Officers of 
courts arc allowed thefe privileges only where they Aie 
or are fued in their own right; not if as executors or ad- 
minidrators, nor in joint adlions. Hob, 177; Dyer 2^, 
p, 150; 2 Sid, 157 : Latch. 199 2 Godb, 10: 2 Ral. Abn 
* 74 - 

Rut this privilege does not extend to Irijb or x>ther 
fureign peers, (2 Inft, 48: 3 Inf, 70.) or to peercjfes by 
marriage, if they afterwards intermarry with commoners, 
Co. Lit. 16: 2 Inf. 50: 7 Co, 15, 16. 

And though the Jervants of peers necejjarily emploved 
about their perfons and eflates, ccuid not formerly he 
arrelled ; (2 Str, 1065 : 1 Wdf 278 :) yet this privilege 
Teems to have been taken away by the d. 10 GVo. 3. e, 
50. § 2. 

Members <f corporations aggregate, and hundredors, not 
being liable to 2 capias, cannot be arreded in their cor- 
porate capacity, or on the datutes of hue and cry. See, 
Bro, tit, Cs/p. 43 : 3 Keb. 126, 7. Corporations mult 
be made to appear hy diftringas, Finch, 353 : 3 Salk. 46^ 

In an action againd hujhand and uvife^ the hufband 
alone is liable to be arrefted, and (Kail not be difeharged 
until he have put in bail for himfelf and wife ; 1 P’ent. 
49 : 1 Mod, 8 ; and if die is arreded, die dial! be dif- 
charged on common bail. 1 Term Rep, 486: i Salk, 115. 
See tit. Bail. 

A clerk of the court ought not to be arreded for any 
thing which is not criminal, becaufe he is fuppofed to be 
always prefent in court to anfwcr the plain tifl*. 1 Lill, 
94. Arreds are not to be made within the liberty of the 
king’s palace: nor may the king's fervants he arrefed in 
any place, without notice fird given to the lord chamber- 
lain, that he remove them, or make them pay their debts. 
Vide lit. Amhajfador. 

There is this difference between arreds in civil and cri- 
minal cafes ; that none ffiall be arreded for debt, tretpufs, 
or other caufe of a^lion, but by virtue of a precept or 
commandment out of Tome court : but for treafon, felony, 

Ofi 



ARREST, 


nr breach of the peace, any man may arre(l without war- 
rjnt or precept. Terms dc Ty 54. 

The abufes of gaolers and Hieriff^s oncers towards their 
prifoners arc well rertrained and guarded againfl by Stat. 
32 Geo. 2. r. 23 ; the chief provifions of which are, that 
an officer fhall not carry his prifoner to any tavern, 
w^ithout hij confent, nor charge him for any liquor but 
fuch as he fhall freely call for, nor demand for caption or 
attendance any other than his legal fee, nor cxa^l any 
gratuity. money, nor carrv his prifoner to gaol within 
twenty-four hours after his arrcll, unlcfs the prifoner je- 
fiifes to go to fomc fnfe houfe (except his own) of his own 
Lh fffrr. Noi (hall any officer take for the diet, lodging 
or expenccs of his prifoner more than lhall be allowed by 
an orwlcr of feffions. BailiiFs to Ihcw a copy of the at> to 
piifoi\ers and to permit perufal thereof; and the prifoner 
to fend for his own vi<SluaIs, bedding, 

Sheriffs and their officers to taJee no reward for doing 
th fdr office but according to law. Sj.tts. 3 £. 1. c. 26 : 
20 /i. 3. f. 6 : 1 //. 4. c. It: C\ . Lit. 368 : 23 6. c. 9. 

PloTjd. 465. 

The fees now allowed by the Mador for arrefts on mefnc 
procefs in term arc lOs. 6 d. in .ae^ountry i /. i j. and 

1 s. per mile Imyy's Sbeujf izz. 

By Stilt. 29 Car. 2. c. 7. No writ, procefs, warrant, 
fife, (except in cafes of treafon, felony, or for breach of 
the peace) flnll be ferved on a Sunday ; on pain that the 
perfon feiving them fhall be liable to the fuit of the party 
grieved, and anfwer damages, as if the ftinc bad been 
done without writ: an action of falfe imprifourncnt lies 
for arrefton a SuuiUyy and the nrreft is void. 1 Sulk. 78. 
A defendant was arrcAcd on a Simdny by a writ out of the 
Mcajhalfea^ and the court of B R being moved to dif. 
charge him, it was denied ; and he was diicded to bring 
adion of falfe imprifonment. 5 Mjd Rep. 95. 'I hc 
defendant being taken upon a Sninlay^ without any war- 
rant, and locked up all that day ; on Monday morning a 
writ was got againll him, by which he was at relied ; it 
was ruled, that he might have an adion of falfe impiifon- 
menr, and that an attachment fhoiilii go again ll thofc who 
took him on the S/inday, hUd. Cnf. 96. Attach men rs 
have been often granted againll bailifls for making ar- 
refts on Sunday: but affidavit is ufu.dly made, that the 
party might be taken upon another day. 1 ^fod. 56, A 
perfon may be retaken on a Sunday, where arrcilcd the 
day before, tfc. Mod. Cnf, 231. And a man may be 
taken on u Siwdaj on an efcape-warrant: or on frefh pur- 
fuit when taken the day bef re. z l.d. Rujft. 1028: 

2 S'dk. 62O. when he goes at large out of the lules of the 

7 v-vv or Flat prifon, Sfat. 5 Ann. c. 9. 

Alio Kail may take the principal on a Sunday, and con- 
iiwe him till Siniav, and then render him. 1 Aik. 239: 
6 Mod. 251. A party cannot be arrellcd on a Sunday on 
an attachment for non-performance of an award, i: being 
only in the nature of a civil execution. 1 7 *. Rep. z 60 , 
denies 1 A/k. '81. 

l^y S/afs. 12 Cro I. c. 29: and 5 G o. 2. c. 27, both 
made perpetual by Sfat. 21 Glo. 2. r. 3, No pcrfoii can 
be arreiled, or hold to bail, on , a writ fued out of the A- 
courts, unlefs the caufe of action be 10/. or up- 

waids. 

And now by S/at. 19 Geo. 3. c. 70. No perfon can be 
arrefttj or lu ld to bail upon procefs out of any inf^ris^ 
court for lei's than ioA but proceedings arc to b« ha(l in 


inferior courts according to the directions of f 2 i. 
c. 29, extended by 19 Geo. 3. to debts under 10 /. 

By i 3. of ig Geo. 3. c. 70, fo much of all afts of 
parliament for the recovery of debts within certain dif- 
tri£ls, as gives power to Mre/i debtors for lefs than 10 A 
is repealed. And by §4, when final judgment is ob- 
tained in fuch fuits, and defendant cannot be found with- 
in the jurifdic^ion, the fuperior eourts may ifTue execu- 
tion. 

By Stilt. \ \ ^ \ z IF. c. g. No perfon is to be 
held to bail in H’alts on procefs out of the comts at U'ejl- 
minjlet for lefs than 20A 

Jn trover the defendant may be held to bail of courfe. 
2 Sir. 1122: Co'ivp. 529. For this is more an a^ion of 
property than a tort. 1 inif. 23. 

In an adion of debt on a judgment, whether after ver- 
di(fl or by default, defendant cannot be arreiled if he was 
previoully held to bail in the original aflijn. Say. 
16:3. 

It is now fettled both in K. B. and C. P. that a defen- 
dant may be arreiled in an adion on a judgment for 10 A 
for damages and enfis though the original debt alone were 
under loA 4 Torn Rip. 570. on the authority of 
2 Bhu'k. Rep. 1274 i (though it had been otherwife ruled 
in K.B. 2 Duir. I3v^9: 4 Burr. 2117: 5 Bun. 2660: 
CoTup. 12 3 .) 

Bail Lap.nol be had in an a^lion on the fcond Judgment, 
where bail has been given on the firll. 2 Stt , 782. 

In wliat cafes fpccial bail lhall be reqiiiivd, See til. 
Bar/. 

Formerly one great obihiidioii to public jiiflicc, civil 
as well as criminal, was the number of privileged places, 
filt h as the Mint, Savoy, tl;V. under pretence of their 
being ancient palaces ; but thefe fan<^uaries for iniquity 
are now aboliflied, and the oppofing any procefs tlurcin 
is made highly penal by Slat. 8 9 3 . r. 27. § 15; 

9 Geo. I . c. 28. § I : and I i Geo, j, c. 22 ; bv which 
perfons oppofing the execution of procefs, or abuling the 
olliacr, if he receives any bodily liuit, arc declared 
guilty of felony. 

When a perfon is .npprehended for debt, ^afe. he is faid 
to be arref ed : and writs exprefs aire /1 by two feveral 
words tapias and at/itchias^ to take and catch hold of a 
man ; for an officer inuft adually lay hold of a perfon, 
belidcs faying lie airclls him, or it will be no lawful arrell, 

I Lid. Ab) 96. if d bailiiTbe kept olf fioni making an 
arrell, be lhall have an a(,'lion of alfiulc : and where the 
pe»fon arrellcd makes rclillance, or afiaults the briliffi, he 
nid) ju III fy beating of him. If a bailin' a man, 
which is an eunjt, and lie makes his tlcapc, it is a rcl • 
cous, and atuchment may be had againll him, i SAk. 
79, If a bailiff jays hold of one by the hand, (whom he 
had a warrant to arnft/l) as he holds it out at the window, 
this is fuch a taking of liirn, that the bailiff may jullify 
the breaking open of the houfe to carry him away. 

I Vent. 306. 

When a pcrfqn has committed treafon or felony, fA'c. 
doors may be broke open to acrctl the off'ender; but not 
in civil cafes, except it be in purfuit of one arreiled ; or • 
where a houfe is recovered by real adlion, or in ejecl- 
incnc, to deliver polTcffion to the perfon recovering. 
Phiiil. I Rep. 91. Alllion of trclpafs, ^c. lies for, 
breaking open a houfe to make arrell in a civil adion. 
M‘' 4 . Qaf. 105. But if it appears a bailiff found an outer 

door. 
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door, tic. open, he mty open the inner door to make an 
arreli. Comi, 327. 

In the cafe of Lee v. General OahfeU the court of King’s 
Bench determined, that the chamber door of a lodger, is 
not to be confidered as his outer door ; but that the ftrect 
door being open, the officers had a right ro force open 
the chamber door, the defendant being inf' the room, and 
refufing to open it* Covap. i. 

Alfo it is enadled by the 3 Ci?* 4 Jac, i.par, 35, That 
upon any lawful writ, warrant or procefs awarded to any 
HierifE or other officer, for the taking of any popifh recu- 
fant, Handing excommunicated for fuch recufancy, it 
/hall be lawful, if need be, to break any houfe. 2 Hawk. 

P. C. c» 14* § lo* 

But it' hath been refolved, that where juHices of peace 
are, by virtue of a ftatutc, authorifed' to require perfbns 
to come before them to take certain oaths prefenbed by 
fuch Hatute, the officer cannot lawfully break open the 
doors. 2 Hawk. P. C.c. 14. ^ 11. 

An arrell in the night, as well as the day, is lawful. 
9 R{p. 66. And every one is bound by the common law 
roaffill not only the (licriffin the execution of writs, and 
making arrefts, ^e. but alfo his bailiff that hath his war- 
rant to do it. 2 In/L 193. A bailiff upon an arreft 
ought to ihew at whofe luir, out of what court the writ 
iffucs, and for what caufe, Si/r. ^vben the pmty a)rejied 
fuLmitt hlmjelf ten tke arreft : a bailiff, fworn and known, 
need not fliew his warrant, though the party demands 
it ; nor is any other fpeual bailiff bound to ihew his war- 
rJht, unlcfs it be demanded. 9 Rep. 68, 69 : CVo. Jac. 
485. If an aflion is entered in one of the compteis of 
London^ a city ferjeant may arrell the party without the 
fhcriff’s warrant, i Lill. Ab). 94. And by the cuftom 
of Lortthut a debtor may be arreiled before tlie money is 
due, to make him find fureties : but not by the common 
law. I Nelf. Air. 258. 

If a wrong perfon is arrcfted 5 or one for felony, where 
no felony is done, it will be falfe imprifonnient. 

By Glynn Ch. J. Muh. 1658. If one be arreded by 
the fheriff of the county, within a liberty, without a mn 
•mittai^ yet the .irrcft is good ; for the Iheriff is fheriff of 
the whole county, but the bailiff of the liberty may have 
his action againfl the fheriff, for entering of his liberty. 
But upon a yr/e ne/nus, a fheriff may enter any liberty, and 
execute it impunk. PraH. Reg. 72. 

With regard to arrefls in criminal cafes, it hath already 
been obferved, that for treafnn, felony, or breach of the 
peace, any perfon may arrell without warrant or precept. 
But the king cannot command any one by word of mouth 
to be arrcHed ; for he mull do it by writ, or order of his 
courts, according to law : nor may the king arrell any 
man for fufpicion of treafon, or felony, as his fubjecls 
may ; becaufe, if he doth wrong, tho party cannot have 
an a^ion againfl him. 2 Inft. 1 86. 

Arrefls by private perfons are in Tome cafes commanded. 
Perfons premnt at the committing of a felony mnfl ufe 
their endeavourt to apprehend the offender, under pe- 
nalty of fine and imprifonmenu 3 Inft. 117: j^lnft. 
* 77 .- 

And for this canfe, bv the common law, if any homi- 
cide be committed, or dangerous wound given, whether 
with, or without malice, or even by mifadventure or felf- 
defence, in any town, or in the lanes or fields thereof, in 
the day time, and the offender efcape, the town fhall he 
VOL. I. 


amerced, and if o.ut of a to wn, the hundred fhall 
amerced. 3 Ziv/f. 53. 

And fince the ftatutc of ll'lncheficr, e. 5, which ordains 
that walled towns fhall be kept fhut from fun -fet ting to 
fun-rifing; if the fa£l happen in any fuch town by night, 
or by day, and the offender efcape, the town ihall be 
amerced. 3 53. 

And, as private perfons are bound to apprehend all 
thofe who fhall be guilty of any of the crimes above men- 
tioned in their view, fo alfo are they, with the utmoft 
diligence, to purfue and endeavour to take all thofe who 
fhall be guilty thereof, out of their view, upon a hue and 
cry levied againfl them. 3 /»>?. 117. 

Every private perfon is bound to affifl an officer, re- 
quiring him to apprehend a felon. 

As to the arrefting of ofienders by private perfons of 
their own authority, permitted by law for the prevention of 
treafon or felony only intended to be done; any one may 
lay hold of a perfon, whom he fees upon the point of 
committing treafon, or felony, or doing an which 
would manifcllly endanger the life of another, and de- 
tain him, till it may be reafonably prefumed he has 
changed his purpofe. 2 Hawk. P. C. c. 12. § 19. 

As to arrells for inferior offences, nr* private perfon 
can arrell another for a bare breach of the peace after it 
is o\er; but it is held, that a private man may arrell a 
night-walker, or a common cheat going about with falfe 
dice, and aiftually caught playing with them, in order to 
have him before a juftice of peuvC ; and the arreft of any 
other offenders, by private perfons, for offences in like 
manner fcandalous, and prejudicial to the public, feems 
juftifiable. 2 Hawk. P. C. r. 12. § 20. 

With regard to arrefts by public officers., they may be 
made either with or without procefs. 

Arrefls without proCefs may be made by watchmen, 
conftables, bailiffs of towns, or jufticcs of peace. Fol" the 
power of watchmen., Sec A/a/. kPincheftcr, c. 4. It has 
been holden, that this ftatute was made in affirmance of 
the common law, and that every private perfon may by 
the common law arreft any fufpicions nigbt-wedker, and 
detain him till he give a good account of Jiimfelf. 
2 Hawk. P.C. c. 13. ^6. 

As CO arrefts by conftablcs. See tit. Conftahle HI. 1,2. 

’Tis the better opinion at this day, chat any conftable, 
or even a private perfon, to whom a warrant fhall di- 
redled from a juftice of peace, to arreft a particular per- 
Ton for felony, or any other mifdemeanor within hiajurif- 
diflion, may lawfully execute it, whether the perfon men- 
tioned in it be, in truth, guilty or innocent ; and whe- 
ther he were before indided of the fame offence or not, 
and whether any feJonjr were, in truth, committed or 
not : for, however the juftice himfelf may be punifhable 
for granting fuch a warrant, without fufficient grounds, 
it is reafonable that he alone be anfwerable for it, and 
not the officer, who is not to examine or difpute the rea- 
fonablenefs of his proceeding, z Hawk. P. C*. c. 1 3. § 1 1 . 

The dodrine of genet'ol warrants (i.o. to apprehend all 
the authors and puhliftiers of libels, or generally all per- 
fons Aifpeded of any particular crime, without mention- 
ing the name of the perfon accufed) feem exploded as 
illegal. See Leach* s Hawk. P. C. ii. c. 13. ( 10 ; and the 
note there as to RPilkes*o cafe, fiat it is to be obferved that 
the term gemral warrant ufed by Hamklns iu that place, 
does not feem to mean a warrant, witboMt the name of 
K the 
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the being fpecified, but one which does not contain 
the fpecific ch^r^f aj^jainll the party. See the cafe of 
Mon.yV* Le/irh, arid alfo 4 Comm. 291. 

The great point gained by ihcfe determinations, was 
the refeuing perfons from the malice or ignorance of the 
inferior minillcrs of juftice. 

With regard to arrclts by ha-Vf's of tonvnsy their power 
is founded on the above-mentioned (latute of U’inchcjleri 
<•.4. And as to arrells by jufticesoi peace ^ arrefts by theii' 
command are either by word of moutli or by warrant. 

A judicc of peace may, by word of mouth, authorife 
any one to arrell another, who iliall be guilty of an ac- 
tual breach of the peace in his prefence, or iliall be en- 
gaged in a riot in his abfence. z Hanvi. P. C. c. 1 3 . § 14: 
Dait. c. 117. 

And a jullice ofpeac# may lawfully grant a warrant 
for apprehending, or arrclling pci fon^ charged with irea- 
fon, felony, premunirc, or any other offence againll the 
peace ; and generally, wherever a ftatute gives one or 
more julliccs of peace a jurifdi^ton over any offence, any 
one jullice of peace may, by his warrant, caufc fuch of- 
fenders to be arreded and hrough*’ before him. 2 lia'u.k. 
P . C . r. 13. § 15- 

Uut it is faid, that anciently no one jufticc of pence 
could legally make out a warrant for an offence again d 
a penal llaiutc, or other mifdcmeanor; cognizable only 
by a (eflions of two or more juftices ; for that one fingle 
jullice of peace hath no jurifdidion of fuch oftcncc, and 
regularly thofe only who have jurifdiAion over a caufc 
can award procefs concerning it. Yet the long, con- 
ilant, ttniverra]» and uncontrolled pradice of jullices of 
peace Teems to have altered the law in this particular, 
and to have given them an authority, in relation to fuch 
arrells, not now to be difputed. Id. § 16. 

A juilice of peace may jullify the granting a wair.int 
for the arrefl of any perfon upon llrong grounds of fufpi- 
cion of felony, or mifdemeanor, but he feems to be pu- 
nilhable, as well at the Aiit of the king, as of the party 
grieved, if he grant any fuch warrant groimdlefsly, or 
malkioufly, without fuch a probable caufe as might in- 
duce a candid and impartial man to fufped the party to 
be guilty. Id. 4 18. 

Every warrant ought to be under the hand and feal of 
the judice of peace, and fpeeify the day it was m.ide out : 
if it be for the peace or good behaviour, it is advifable to 
fat forth the fpeciml caufe upon which it is granted, but 
if it be for treafon or felony, or other offences of an enor- 
mous nature, it is faid that it is not neceffary to fet forth 
the fpecial taufe, and it feems to be rather difcreiioiiaiy 
than neceiiary to fet it forth in any cafe. Id. ^ 21 — 25. 

The warrant may be direded to the IheriiF, b«iilif}‘, 
conllablc, or to any indiflerent perfon by name, who is 
no ot/iccr ; for,, though the juilice may authorife any one 
ti> be his officer, whom he pleafes to make fuch, yet it 
i*, moll advifable to dirtd to the conllable of the prccioil 
wherein it is to be executed ; for chat no oihei conftabie, 
and a fouioii no private perfon, is compeliabJe to ferve 
it. ItL § 27. 

A bailid' or conllable, if they be fworn, and comaion- 
Jy known to be officers, and ad within their own pre- 
cinds, need not Ibcw their warrant to the party, notwixh- 
flandiiig he demand the hghtof ic ; but ih:u theiV and 
all other perfuns wbatfoever makif^g an arrcil, j 

acquaint the party with the fubdanc^ of their ; '\~ 


and all private perfons to whom fuch warrants (hall bo 
direded, and even officers, if they be not fworn and com- 
monly known, and even thefe, if they ad out of their 
own precinds, mull flicw their warrants, if demanded* 
U. § 28. 

And therefore Stat. 27 Geo. 2. c. 20, provides, that in 
all cafes where a juilice is empowered by llatutc toidue a 
warrant of diftrels for levying a penalty, the officer exe- 
cuting fuch warrant, if required ffiall Ihew the fame' to 
the defendant, and fuller a copy to be taken. 

The IhcrifF, having fuch warrant direded to him, may 
authorife others to execute it; but every other perfon^ 
to whom ic is direded, mud perfonally execute it; yet, 
it feems, that any one may lawfully aJJJi him. Id. § 29. 

After prefentment or indidment found in felony, 
the fird procefs is a capias^ to aned and imprifon the of- 
fender: and if the ofiender cannot be taken, an exigent 
is awarded in order to outlawry. H, P. C. 209. l or 
further matter See tit. Debtors. 

ARRES r OF JUDGMENT. To move in aurft nf 
jud^nunt, is to Ihcw caufe why judgment Ihould be Itaid, 
notwithlianding verdid given, judgment may be arrell- 
cd for good caufc in crinunal cafes, as well as civil; if 
the indidment be infnflicient, iilc. 3 In/}. 210. 

Arreds of judgment arile frohi intrinfic caufes appear- 
ing upon the face of the record ; for a judgment can ne- 
ver be arreded but for that which appears on the face of 
the record itielf. Ld. Ravm. 232. Motions in arred of 
judgment may be mule at any time before judgment 
ligned. Dough 74^ ; *S/r. 843. Sunday is no day, 4 
21, 30. nor a aUs non. It is a rule to ihew caufc, there- 
fore needs no notice to be given, nor yet an affidavit to 
ground it on, as ic arilcs out of the record ; and after 
judgment upon demurrer, there can be no fuch motion 
made, as the court will not fufter any one to tell them 
that the judgment they gave on mature deliberation is 
wrong. It is otherwile indeed in the cafe of judgment 
by default, for tlint is not given in fo Iblemn a manner; 
or if the fault arifes on the writ of inquiry or ver- 
di(fl, for then the party could not alledge ic before. 
Str. 425. 

It may be made after morion for a new trial difeharg- 
ed. Dough yi6: i Bnrr. 334, and ifarrclled, each party 
pays his own cods, Coiip. 407. 

After verdift a man may nllcdge any thing in the re- 
cord, ill arreft of judgment, which may be alLgncd for 
error after judgment. 2 Roll. Abr, 716. And judg- 
ment after vcrdiil, iliail not be arreded for an ohjedion 
that would have been good on demurrer. 3 Bun. 1725. 
For further matter Sec tit. Jmeiidmtnt^ Judgment \ and for 
caufes of arred of judgment, See 3 Comm. 393, 4. 

Akrcst of LNqiiBsT is to plead in arrelt of taking 
the enqued, upon cbe foimer iflue, and to ihew caufe 
why an enqued fhould not be taken. Bro. tic. Replead. 

AKRESTANDIS BONIS NE DISSIPENTUR, A 
writ which lay for a man wliofc cattle or goods are taken 
by another, who during the conteil doth or is like to 
make them away, not being oF ability Co render fatbfac- 
tion. Rt'fr. Grig. 126. 

ARREST^INDO IPSUM QUI PECUNIAM RE- 
CEPIT, fsr. Is a writ that lay tor apprehending aper- 
fon who bath taken the king’s pJRtfl-money to ferve in 
v.v*, and hides hiuUeif when he fhould go. Orig. 
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ARRBSTO FACTO SUPCR BONIS MERCATO- 
XXJM ALIENIOENORU.M* A writ that Jay for a de- 
nizen againfl the goods of ahem found within this king- 
dom, jin recoerj}eace of goods taken from him in a To- 
J>eign country, after denial of reditution. AV^. Otig* 

I'nis the ancient civilians oalled clarigano\ but oy the 
xnixlerns it is termed u^yifalia. 

ARRETTED, arrcfiatur^ a,lre3tmi'V9CAttts^'\ Is 
v^hereamanis convened before a judge, and charged 
with a crime. Staum^f. PL Co, ^15. And it is fometinxes 
^fed for imputed or laid unto ; as no folly may be ar- 
firtted to one under age. LUtl^ou^ cap. Rf /tJUtr. Chaucer 
•ufoili the verb arreturh, that is, lays blame, as it is inter- 
preted. Bra^hm fays, rul re£lum habtre malifa^orcmy L e. 
to have the malefadtoir forth-coming, fo as he may be 
charged, and put to his trial. BraSl* lib, 3. tra^, 2. cap, 
10. And in another place, re^atus dc nmte bominit, 
charged with the death of a man. 

ARROWS. By an anQicnt ftatute, all heads for or- 
rows ihall be well brazed, and hardened at the point with 
Reel, oh pain of forfeiture and imprifonment : and to be 
marked with the mark of the maker. Siat* 7 if. 4. c, 7. 

ARRURA,-— In the black book of Herrford^ De Ope- 
ratknibus Arriirx, fignifics days* work of ploughing; for 
anciently cuHomary tenants were bound to plough certain 
days for their lord. Una anura^ one day's work at the 
plough : and in PVihjhiret earing is a day's ploughing. 
Faroih. jfntiq, />. 41. See Aiatram terrep* 

ARSON, from a\deo,^ to burn.] Houfe-burning, 
fhich is felony at con.i^.on law. 3 Inj}, 66. It mult be 
maiiciouny, voluntarily, and an adual burning : not put- 
ting 6re only into a houfe, or any part of it, without 
burning ; but if part of the houfe is burnt, or if the fire 
doth burn, and then goeth out of itfelf, it is felony. 
2 Inft. 188 : /f, C. 85. and it n ull be the houfe of 
another, for if a man burns his own houfe only, though 
with intention to burn others, it was not at common law 
felony, but a great tnifdemeanor, punifhable with fine, 
pillory, But a pauper may be guilty of this offence 

by burning the public workhoufe. LeacUs Haao.L P, C, 
i. r. 39. § 3* and in note. 

If n houfe is fired by negligence or mifchance, it can- 
not amount to arjbn, 3 InJL 67 : //. P, C, 85. Where 
one burns the houfe of another, if it be not wilful and 
malicious, it is not felony, but only trefpafs t therefore 
if A, llioot unlawfully in a gun at the cattle or poultry 
of B. .*ind by means tlicreof fets another's houfe on fire, 
this is not arjon ; for though the a^ he was doing was 
unlawful, yet he had no intent to burn the houfe. 1 HalPs 
Hiji, P, C, 569. By Stat. 5 E/iz, t\ 13 , to burn corn 
in the four Northern counties, is felony without clergy. 
And the Sfat, 22 0 * 23 Car, 2, c, 7, makes it felony to 
fet barns, Babies, Backs of corn, hay, ^c, on fire in the 
night-time, or any out-houfes, or buildings: but the 
offender may' be tranfported for feven years. 

By 9 GV?. I. c, 22, (made perpetual by 31 Geo, 2. 
c, 42,) Seuiiig hre to any houfe, barn, or out-houfe, or to 
any hovel, cock, mow, or Back of corn, Braw, or wood, 
or to rclcuc any oBcnder is made felony without benefit 
of. e\tx%y ,^LtacU s fia<wk, P. C. i. c, 58, App, 4. § 3. 

As to other malicious burnings ; by Stat* 37 H, 8. c, 6 , 

4 4, to burn any cart loaded with f^uel, incurs 10/. pe- 
lUiIty and treble damages. By Sfaf, 4 Sf 5 /f'. M. 
c. 23, to burn the CQvert for red or black game, one 


month’s imprifonment; and by Sfaf, 28 Geo.l, e, 19, fa 
burn the covert for deer or game, a penalty between 40/, 
and 5 A By Stat. 1 Geo, 1 , c, 48, to burn any wood or 
coppice is felony. By Sfat, loGco. 2, c, 32, to fet fire 
to a coal mine, felony without clergy. By 9 Geo, 
3. c, 20, to burn any mill, felony without clergy, U'pro- 
fecuted within eighteen months. 

The offence of Arjon was denied the benefit of clergy, 
by S/dt. 21 /f. 8. r. I ; but thaeSrat. was repealed by 
S/af. I A. 6. c. 12 j and arfon was afterwards held to be 
ouBed of clergy, with refpefl to the principal offender, 
only by inference from the Sfa/, § P, M, c, 4 ; 
which exprefsiy denied it to theacceflory before the : 
though now it it e^rprefsJy denied to the principal in alt 
cafes within the Stat, g Geo, i. c, 22* 4 Comm, 223* 
which See .ind Leaches Hnnuk. P, C, vol. i. and ii. 

ARSER IN LE MAIN, burning in the band,, is the 
punifhment of criminals that have the benefit of clergy. 
Tetmi de Ley, 

ARSURA, The trial of money by fire, after it was 
coined, hx Dome/day we read, reddit 50/. ad arfiiram, 
which is meant of lawful and approved money, whofe al- 
lay was tried by fire. 

ART AND PART, Is a term ufed in Scotland and 
the North of England \ w'hen one charged with a crime, 
in committing the fame, was both a contriver of, aiid 
adlcd his part in it. 

ARTHEL, A Bfitijb w'ord, and more truly written 
arddel*w, or according to the South NVelfh ardhel, figni- 
fying to avouch ; as if a man were taken with Bolen 
goods in his hand, he was to be allowed a lawful artbel 
(or vouchee) to clear him of the felony : it was part of 
the law of H(avti Dhn \ according to wbofc laws every 
tenant holding of any other than of the prince or the 
lord of the fee, paid a fine pro defenjione segid, which was 
called avian avdbcL The privilege of aithel occafioning 
a delay and exemption of criminals from juftice, provi- 
fiOD was made again ft it by Stat, 28 /f. 8. c, 

ARTICULI CLERI, {artkler 0/ tbc clergy,) Are fla- 
tutes containing certain article}, relating to the church 
and clergy, and caufes ecclcfiaUical. 9 A. a. Stat, j. 

ARTICULUS, An article^ or complaint, c;{hibited 
by way of libel, in a court Chrillian. Sometimes the re- 
ligious bound ihemfelvcs to obey the ordinary, without 
fuch formal procefi. Poioch, Antiq, p. 344. 

ARTIFICERS, See tit. ManufaSUnes and Manufac- 


turers, 


A Brangcr, artificer in London^ fAc, fhall not keep 
above two llrangers fervants j but he may h.^vc as many 
Engl’Jb fervants and apprentices as he can get, S:a!, 
21 if. 8. c, 16. Attficers in wool, iron, llcel, brafs, cr^ 
other metal, ^c. perfons contradting with them to go 
out of this kingdom into a foreign country, (hall be fined 
not exceeding 10c/. and be imprifoned three months: 
xnd EugVflj arfi fleers going abroad, not returning in fix 
months after warning given by our ambafladors, 
fhall be difabled to hold lands by defeent or devif?, be 
incapable to take af\y legacy, lAc* and deemed aliens. 


Stat, 5 Geo, I. f. 27. 

By the Stat, 23 Geo, 2. f. 13, Perfons conviclcd of fc- 
ducing artificers in the manufacluics of G?caf Bntn n or 
Ireland^ out of the dominions of the crown of Great B) /- 
tnin^ to forfeit 500/. apd to be imprifoned for twelve 
months; for the fecond offence to forfeit 1000/. ant! be 
K 'Z impiilontd 
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imprifnned two years. See alfo Stat, 14 Cio, 3. c. 71 ; 
15 Geo. r. 5 ; and 21 Geo, 3. c, 37; by which heavy 
penalries are infilled on mailers of aiiilling in fuch 
fedudion. 

ARUNDEL. Sec Honour, 

AHUiNDlNETUM, A ground or place where reeds 
grow. \ Inft. 4. And it is mentioned in the book of 
Domrj'day, 

ARVIL-STJPPER, A feall or entertainment made at 
funerals, in the North part of England: arvtl bread is the 
bread delivered to the poor at funeral folemnities. CoiveU 
And ar^il, ar^al, arfal, are ufed for the burial or fune- 
ral rights. 

ASCESTERIUM, Archifttrium^ arajterium^ aeifierivm^ 
aJcyJieriumt architeium^ from the GreA,'\ A monallery. 
It often ocjurs in old hiiloriei. Du Congo- 

ASSACH, or AJfaih^ Was a cn (lorn of purgation ufed 
of old in W^aleSt by which the party «acculed did clear 
himfelf by the oaths of 300 men. It is mentioned ui 
ancient MSS. and prevailed till the time of Hen. c, when 
it was abrogated. 1 5. r. 6: S^elm, and See Hat. 

27 H. 8 e. 7. 

ASSART, JJJartum from the .^r. To make 

plain.] Aflartum eft quod redaBum eft oM enUuram. Fleta, 
lib. 4. c. 2t. And the word ojfartum is Spelmon derived 
from exertuntt to ptsll up by the roots: for fometimes it is 
wrote ejfart. Others derive it from exaratum or exortum^ 
which fignifies to plow or cut up. Manvxxd, in his 
Forrft Laws^ fays it is an offence committed in the forell, 
by pulling up the woods by the roots, that are thickets 
and coverts for the deer, and making the ground plain as 
arable land ; this is elleemed the greatell trefpafs that 
can be done in the foreft to vert or venifon, as it contains 
in it wade and more ; for whereas wade of the fored is 
but the felling down the coverts which may grow up 
Again, aftart is a plucking them up by the roots, and 
utterly dedroying them, fo that they can never afterwards 
fpring up again. See the Red book in the Exchequer. 
But this IS no offence if done with licence; and a man 
may, by writ of ad quod damnum^ fue out a licence to 
eijfau ground in the fored, and make it feveral for tillage. 
Heg. Orig. 257. Hence arc lands called aftfarted: and for- 
merly ajfatt lents were paid to the crown for foreft lands 
ajjtvnd See Jlat. 22 Car, z. e. 6. Aflarmentt feem to be 
uftd in the fame fenfe in Rot, PorL Of aftarts you may 
read more in Cromp, Jurif, p, 203. And Charta^ Forefto^ 
anuo gH, r. 4 ; Manwood, part 1. p. 17 1. 

ASSAUIiT, AJfuhus^ from the Fr, djjfayhr,^ An at- 
'umpt or offir^ with force and violence, to do a corporal 
hurt to another; as by driking him, with or with- 
out a weapon. But no words whatfoever, be they ever 
fo provoking, can amount to an affault, notwithilanding 
the many ancient opinions to the contrary. 1 Hawb, 
P.C. e. 62. ^1: Sec alio Lamb, Eiren, lib, 1. c. 3: 22 Lib. 
Ajr pi 60. 

Ail'ault does not always nccedarily imply a hitting, or 
blow; becaufe, in trefpafs for affault and battery^ a man 
may be found guilty of the aflault, and excufed of the 
battery. 1 Ha.Sk.P. C. 263. But every battery includes 
an aJI'auU\ therefore if the affault be ill laid, and the 
batterj good, it is JiilHcienC. Td. ib. 

If a perfon in anger lift up or drctch forth his arm. 
and offer to drike another ; or menace any cnc with apy i 
ftaff* or weapon, it is trefpafs and a/Tault in law: aifd if 
a man threaten to beat another perfon, or lie in wait 14 i 
3 


ASSAULT. 

do it, if the other is hindered in hit bufinefs^ and re« 
ceives lofs thereby, adlion lies for the injury. Leasl# 
lib. 1 : 22 pi, 60. 

Any injury whatfoever, be it never fo final], being 
oHually done to the perfon of n man, in an angry or re- 
vengeful, or rude or infolcnt manner, as by fpitting in 
his face, or any way touching him in anger, or vio^ 
iently jodling him, are batteries in the eye of the law. 
I Haeutk, P, C. z6Xy 4.«-from the Fr. Battn to beat or 
ftrike. 

In many cafes a man may judify an aflkalt ; thus, to 
lay hands gently upon another, not in anger, is no fouit^ 
dation of an efiion of trefpafs and affault : the defondant 
mzy }o^\fy molHter manus impo/uit in defence of his per- 
fon, or goods ; or of his wife, father, mother, or mader ; 
or for the maintenance of juftice. BroB. 9F. 4: 35 6. 

e. 51. 

A fervant, fAe. may judify an affault in deftnee of n 
mader, tAc. but not } contra* Ld. Raym* 

If an officer, having a warrant againll one who will 
not fuffer himfelf to be arrefted, beat or wound him in 
the attempt to take him, he may judify it ; fo if a parent 
in a reafonablc manner chaftifo his child, or mailer hie 
fervant, being actually in his fervice at that time, or a 
fchool mailer his fcholar, or a gaoler bis prifoner, or even 
a hulband his wife (for reafonablc and proper caufo,) or 
if one coniine a friend who is mad, and bind and beat 
him, fAe, in fuch manner as is proper in his circum- 
dances ; Or if a man force a fword from one who offers 
to kill another; or if a man gently lays his hand 
pn another and thereby day him from inciting a dog 
againd a third perfon ; if I beatone (wiihoot wounding 
him, or throwing at him a dangerous weapon) who 
wrongftilly endeavours with violence to difpoirefs me of 
my lands or goods, or the goods of another delivered to 
me to be kept for him, and who will not defift upon my lay-- 
ing ary hand gently on him and difturbing him ; or if a 
man beat, wound or maim one who makes an affault 
upon his perfon, or that of his wife, parent, child, or 
mader; or if a man dghc with, or beat one who attempts 
to kill any dranger; if the beatidg was actually nccef- 
fary, to obtain the good end propofed, or rendered ne- 
ceffary in felLdefence ; in all thefe cafos it feems the 
party may judify the affliult and battery. See 1 Hawk. 
P, C. 259. and the feveral authorities there cited. 

And on an indidment the party may plead Not guilty, 
and give the fpecial matter in evidence; but in an adion 
he mud plead it fpeciaily. 6 Mod, 172. Suppoling it mat- 
ter of juftificaiion . — If of sxeufe^ it is faid it may be given 
in rvidtnce, on tht general iffue. Bull. N.P. 17. 

Alfo in cafes of affault, for the affault of the wife, 
child, or fervant, the hufband, father, and mader, may 
have adion of trifpaf^ per quod ftwitrum ami fit. In cafe 
of a hulband and wife foould join in the adion 
for the perfonal abufe of the wife, (the hulband not having 
fudained any damage). If the hulband has been damni- 
fied, as by tearing her clonths, lAc. or lofs of her af* 
ffllance, in his doincftic concerns, for that peculiar 
injury to himfelf he alone mull fue. 

As Xo parntt and majhr and fer<vant* unlefs in- 

jury .ijcrues to the panut or mafttr, the child or jervant 
may fuc. 

For an affault, the v/rong docr is fubjed both to an 
adion at the fuir of the party, wherein he lhall render 
damages ; and alio to an indidment at the fuit of the 

king. 
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kinff whmin he fliall be fined according to the henlonA 
aefiof theoflbnce. i 263. 

But if both are depending at one time, unlefs in very 
particular calety the attorney general, will« on applica- 
tion, grant a mHU if the parry will not difcon- 

Cinue hi» aAion. 

Stat. 8 (y 9 3. e. If, ena^s. That where there are 

feveral defendants to any aAion of aflault, r. and one 
or more acqaictrd, the p^fon fo acquitted ih«ll recover 
cods of fttic \ unlefs the judge certify that there was a 
reafonable caufe for making fuch peribn a defendant or 
defendants to fuch aAion. 

If anj^rfon aflaulc a privy oounrillor, in the execution 
of his office, it is felony. Aat. 9 Am. c. 16. 

Stat. 6 Grs. 1. c. 23. 1 1. If any peribn (hall wil- 
fully and malivioufly a^ault any peribn in the public 
ftreets or highways, with an intent to tear, fpoil, cut, 
burn or deface, and lhall tear, fpoil, cot, burn, or deface 
the garments, tsfe^ of fuch perlon, it is felony ; and the 
offender may be tranfported for feven years. 

Affaulting perfons in a forcible manner, with intent to 
commit robbery, is made felony and tranfportation, by 
fiat. yGfo,2.c.2i. And affaulcing or threatening a 
counfellor at law, or attorney employed in a caufe 
againll a man ; or a juror giving verdiA againil him ; his 
adverfary for fuing him, ^c. is punishable on an indiA- 
ment, by fine and imp*'ifonment, for the contempt. 
1 Hawk. 58. There are other affaults pnnilhablc in a 
precife peculiar manner o'/x.-— Ilat. 5;^ /fea. 4. r. 6 , if 
Hen, 6 . c. 1 1, render affaults on members of parliament 
more than ufually penal, upon non-lurrender on procla- 
mation. Stat. 9 E, 2. fiat. 1. c. 3, gives a double criminal 
procefs againfi thofe who affaulc clergymen, indiAment 
for the temporal offence, and procefs in the ecctefiaftical 
court, for the ipirittial one. by fiat. 5 hJiz, c. 4, fervants 
affiiulting their mafier, mifirefs, or overfeer may be impri 
foned twelve months on conviAioii before two juftices : 
By fiat. 9 Ann. e. 14. §8, to affault, beat or challenge 
another on account of money won by gaming incurs 
forfeiture of goods and two years’ imprifonment. By fiat. 
9 Gen. 1. <• 22, to affault another by wilfully (hooting at 
him is felony without clergy. By fiat. 12 ueo, i. e. 34, 
affaulcing a mafier ivoolcomber or weaver, for not 
complying with the demands of workmen, is felony and 
traniporracion for feven yews. 

AoSAY of weights and meafures^ (from the Yt.ejfay^ i.e. 
a proof or trial). Is the examination of weights and mea- 
furei, by clerks of markets, lAc Reg. Orig. 279. 

ASSAYER OF THE KING, AJajator regis.] An 
officer of the king’s mint, for the trial ot fiher; he is in- 
difierencly appointed between the mafier of the mint and 
the merchants that bring filver thither for exchange. 
See tit. Ge/d and Silver ; and Money. 

AS.jAyERS,^Of plate made by gold/miths, (Ac. See 
tit. Goldfmiths. 

ASsAYSIARE, To affociate, to take as fellow judges; 
a word ufed in old charters. Cart, Ahhat. Glef, MS. ^57. 

ASSECURARB, AdjeeurareJ] To make fecure by 
pledges, or any fblemn interpt^tion of faith. In the 
charter of peace between Heii z. and his Tons, this word 
is mentioned. Hoieden^ annoiij^. 

ASSEMBLY UNLAWFUL, See tix. Riot. 

ASSENT, orconfent. To a legacy of goods, the afeftt 
of (he executor is nccclTary. Sec tits. Executor and Lega^. 


Aflent of Dean and Chapter in making lea/es of church 
lands ; wide Leafes. Of the major part of corporatiinj^ ia 
making by-laws. Vide Bye Laws. Ofajfents te agrtiminis. 
See tit. Agreement. •^See alfo other proper titles. 

ASSESSORS, i hole that affejs public taxes. There 
are afftffments of parilh duties, for raifing money for the 
pdbr, repairing of highways, (Ac. made and levied by 
rate on Che inhabitinii; as well as ifleffmcnts of public 
taxes, fAc. See ^frs. 

ASSETS, Fr. Ajfe%^ i e. Satis.} Goods enm/gh to dil^ 
charge that burden which is cafi upon the executor or 
heir, in fatiifying the debts and legacies of (he tefiator 
or ancefior. Mrs. tit. Ajfets. 

Affect are reaU or p€r/onal\ where a man hath lands in 
fee-fimple, and dies feiied thereof, the lands which come 
to his heir are affets real : and where he dies poffeffcd of 
any ptrfined eftatc, the goods which come to the executors 
are affets perfonal. 

Afiets ait aJfo divided into ajfets per defeent^ and ajfeti 
inter mainet. Afiets by defcent» is where a perfon is bound 
in an obligation, and dies feifed of lands which defeend 
to the heir, the land (hall be affets, and the heir ffiall 
be charged as far as the land to him defeended will 
extend. 

Ajfets inter mainet^ is when a man indebted makes execu* 
tors, and leaves them fufficient to pay his debts and lega- 
cies ; or where fome commodity or profit arifrth to them 
in right of the tefiator, which are called ajfets in their 
hands. 'lerms de Ley 56, 77. 

As to afiets by def^ent it is to be obferved, that by tho 
common law, if an heir had ibid or aliened the lands 
which were affets, before the obligation of his ancefior 
was put in fair, he was to be difeharged, and the debt 
was loft: but by ftacute, •gIV.fA M. e. S4, made per- 
petual by 6 Will. 3* c. 14, the heir is made liable to 
the value of the land by him fold, in aAion of debt brought 
againfi him by the obligee, who (hail recover to the value 
of the laid land, as if the debt was the proper debt of the 
heir ; but (he land which is fold or aliened bond fide be- 
fore the aAion brought, (ball not be liable to execution 
upon a judgment recovered againfi the heir in any fuch 
aAion. 

And by fiat. 29 Car. 2. c. 3. f 10, Lands of cefiuyqtte 
intfi fiiallbe afiets by defeent $ and by the fame fiat. '§ 12, 
Efiates per autre vie (hall be afiets in the hands of the 
heir, if it come to him by reafon of a fpecial occupancy^ 
and where there is no fpecial occupant, it lhall go tg the 
executors or adminifirators of the party that had the 
efiate thereof by virtue of the grant, and ffiall be afiets in 
their hands. 

Where a man binds himfelf and his heirs in a bond ; 
and dies leaving ifiue two fens, if tbe eldeft Ton enters 
on the lands by defeent us heir to the father, and die' 
without iffue ; and then tbe ycungefi fon enters, he 
(hail be charged with afiets as heir to the father Dyer 368. 
Lands which come to the tivir by purchase (hall not be 
afiets; fer it is only lands by defeent that are afiets. 1 Danv» 
^ir 577. _ 

A reverfion in fee, depending upon au efiacc tail, is 
not afiets ; becauie it lies in the will of the tenant in tail 
to dock and bar it by fine, tAc, b Rep. 56. But after 
the tail is fpent, it is alii-:. . 3 Mod. 257. And a rever- 
fion on an efiate for Itl'e or years uiall be affets. A rever- 
(ion cxpcAant upon the determination of an efiate for life 
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ii affStJ, nnd ought to be pleaded fpccially by the heir 
and the pInrintifF in riichc:«re may take judglnent of ittum 
accUnit, Dvcr 37 1 : Cuiulfr.v 129 . An advowfon is affcts ; 
but not a prefcntacion to a church aflnally Void, which 
may not be fold. Co. L'.t. 374. 

And lands by dcfccnt in aiuiciU dcmefne will be aflets 
in debt. But a coj>yho!d cftaie defccnding to an heir is 
not nllcts ; nor is any to an eftate a/Tets, without 
poficflion, djV. till recovered and reduced into porteflion. 

An avutuv no afiVts, for it is only a ihoje en aHton, 
Br. Jf/ft; [rr Dfhcnt, pK 26. 

rujuity of redemption of an ertate mortgaged^ and a 
renn tor years to attend the inheritance arc aflci?. 5 Leon, 
32. An heir may plead riens per eltfcnit, but the plaintiff 
may reply that he hnd lands from his anceltor ; and 
i’pecial matter may be given ui evidence, CsJ’r. 5 Rep. 60. 
A fpccial judgment agalnU aflets (hall only have relation 
to, and bind the land from the time <.f filing the original 
writ or bill. Carth, 2.J5 : See til. //r/V.— and Com. Dig. 
tit. j 9 JP'ts. 

AiJets alfo are cither legal rr editable; of the former 
feme have been fpecified above ; ^for the latter fee Com. 
Dig. tit. Chanury, (2 G. l.) £tC. 

As to affcts inter mairui. Sec tit. Exeat toj\ V. 

ASSEVVJARE, To draw or drain water from marih 
giounds. Mon. Jng. 2 vol. f. 334. 

ASSIDERE, CiY Jffetlare^^ I'o tax equally ; to affefs.Mat, 
Pan/, nnno 1232. Sometimes it hath been ufed \onffiyn 
tin annual rent, to be paid out of a particular fjrni, o c 

To ASSI<.»N, Hath various fignihcations ; 

one general, as to let over a right to another, or appoint 
a deputy, tijV. another fpccial, to fet forth or point at ; 
as to allign error, alfign falTe juigment, wafle, 

And in affigning of error, it mull be fhewn where the 
error is committed ; in falfe judgment, wherein the judg- 
ment is unjuft ; in walle, wherein efpecially the wailc is 
done F. N. B. 19, 112: Reg. Orig. 72. Alfo jufticcs 
are faicl to be ntjipned to nke afffes. Hat \ \ hi 6. e. 2. 

ASSIGNS or ASSIGNEES, cJjignAtus. Lat.] iboic 
who are efJfigftcJ, deputed or appointed by the act of ihe 
p«^rty, or the operation of law, to do any ad, or enjoy 
any benefit on their own accounts and rifles— an aftignee 
being one that pofTcflbs a thing in his own light; but 
a deputy, he that ads in right of another. Pet kins. Af- 
fignec by deed is when a Itlfcc of a term, C?*r. fells and 
afl'gns the f sme fn anotlicr, that other is his aflignre 
by dee 1 : in law is he whom the Jaw fo makc'., 

\^'i:hout any appointment of the perfen ; as an executor 
1. i filgncc in 1 i\v to the tofLuor. Djtr 0. Lnc if there 
be* al’-pi'ce in deed, ailignee in law is not allowed : if 
one cvwenant to do a thing to y, S. or his afligns by a 
day, and bcicre that day he dies ; if before the day he 
nniiie any aflignee, the thing mull be done to his afTignee 
named ; oihcrwife to his executor or adminiftrator, who 
is allignec in Irw. 27 //. 8. 2. 

He is called aflignee, who hath the whole eftate of the 
aif ‘»r.or ; and an afiigncc, though not named in a condi- 
tion, may pay the money to fave the land ; but he /hall 
not receive any money, unlef* he be named, Co. Lit. 215. 
Aflignccs may take advantage of forfeitures on conditk'us, 
when they are incident to the rcverfion, as for rbni, KSc. 

I jhtl 82. What covenants affed or benefit aftigittei <f0 
tf:, Coxen.irJ, Cmiithn. > ' 


Under the word fhall be included the aftigitee 
of an aifignee in perpepumm^ the heir of an aif^ee, or tlie 
afligntfe of an heir. Co. Lit. <^84 b : PU^nd. 173 ; 5 C0. 16, 
1 7 the aflignee of an affignee^s executor, a Shnsw. 57. 
And adevifee. tSbsno. 39: Godb. 161. But if an obliga- 
tion be, to pqy fitch perfns at he fiatl name by his nsid, or 
nstiiting ; there inuft be an exprefs itomination, and his 
executor fhall not take as aflignee* Mo. 85 5.-^ An ad- 
miniftrator is an aflignee. Mm 4^. 

ASSIGNMENT, ^J}ignatio!\ The fctiing over or trans- 
ferring the interert a man hath in any thing to aoothoir. 

Herein ftiaJl be confidered princij-ally what things uic 
aflignable. — As to what covenants, affe^ or bcncfic 
ajjigtifett See tk, ConJitiopi, Ctnsenant. 

Aflignments may be made of lands in fee, for life, 
or years ; of an annuity, rent-charge, judgment, flatiftc, 
but as to lands they are ufually of Jeafes and eftates 
for years, And by the ftatute of frauds, flat. 29 Cc*r. 
2. 3, no eftate of freehold, or term for years, fliali be 

afllgncd but by deed in writing figiicd by the parlies ; 
except by operation of law. A poilibiiity, right of enriy, 
title for condition broken, a truil, or thing in a^lion, 
cannot be granted or alTigned over. Co. Litt. 2 14. 

But though a bond, being a chofe in cannot be 

afligned over fo as to enable the aflignee to fuc in his own 
name, yet he has by the afiignmcnt fuLh a title to tlic 
paper and wax, that he may keep or cancel it. Co. Bit. 
232. And in the aflignmcnt of bonds, ^dc. is always con- 
tained a power of attorney to receive and fue in the af- 
figiior's name. 

Alfo in equity a bond is aflignable for a valuable con- 
fideratjon paid, and ilie a/IIgnee alone becomes intitleJ to 
the money ; fu that if the obligor, after notice of the af- 
fignment, pays the money to the obligee, be will be com- 
pelled to pay it over again. 2 Pent. 595 ; In the cafe of 
a policy of infuraiicc the court of K. B. will fo far lake 
notice of an affigninent, as to permit an n^lion to be 
brx;Ught in the name of the afiignor. 1 ih/n Rep. 20. 
And the ailignor who has become a bankrupt may fue 
the debtor for the benefit of the afTignee. Id. Oig. 

As to bare rights nnd poflibilities fee Com. Dig. tit. 
Afignmnit (C). 

Tho’a poflibility or contingent intcreft, be not 
ble 2t law, yet (whether in real or pcrfbnal eftate) it is 
tran^nvjfiile and dt'^^ifahU ; C10. Jac. 509 : \ P. li'ins. 
566 : Fcnc/ier 1 17 : 8 Fin. Abr. IXZ. pi. t t Atk. 616 ; 

I Vex. 236 : Pollex/en .|4 : 3 Term Rep. 88 : 2 Burr. 1 1 3 1 : 

1 Bro. Rep. i8r ; f earners Con. Rem. 444.— The cafes in 
the books, ( I C. R. 18: 1 Ch. Caf. 8 : Pollex. 31,44: I P. 
PFr/ts. ^72 : 3 P. H'nis. 132: 2 Freem, 250 : 9 Mod. lOl : 

2 P. hFitis ( 08,) abundantly prove, that intcrefts in con- 
tingency, rcl'pevling pcrfbnal cflatcs are aflignable in 
equity; but it may be material to obferve, that in the 
ca/'e of aflignments of fuch interefts. Equity requires the 
aflignee to Ihcw that he gave a valuable confideniiion for 
the intereft alfigned ; and therefore will not interpofe to 
alfift volur leers. But courts of equity will eilablifli 
aflignments of contingent interefts againft executors, ad- 
mini/lrators, or heirs at law, even where fuch aflignments 
are made;, not forconfidcration of money, but in confidcr- 
ation of love and affedion, and advancement of children. 

1 409. fee Fonblanqtte's Dcatife of Equity i. 203. 

An aflignee muft take the fecurity afligned, fubjefl to 
the fame Ci|uity that it was in the hand^ of the obligee ; 

as 
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tf If on a marriage treaty the intended hulband enters into 
a marriage* brokage bond, which is afterwards afligned to 
creditors, yet it ilUl remains liable to, the fame equity, and 
h not to be carried into execution againil the obligor 
2 4aS, 

Where there is a bond for the performance of the cove- 
nants in aleafe, if the led'ee aOigns the icafe, hemaylike- 
wife alTign the bond ; but this mull be before any oi the 
covenants at e broken ; but if any of the covenants are bro- 
kem and the le/ice afrerwards adigns the leafe and bond, 
and the aflignee puts the bond in fuic, for thofe breache^, 
it is maintenance. Gotlb, 8i. 

’Tis enadled by the llatutc 7 Jac. 1. r. 15, That a debtor 
to the king P?ail rot ajfign any debts to him, but fuch as dtd 
originally gronxi dise to the debtor \ aftcrWiirds there was a 
debtor to the hulband in loool. by a llatute; the huf- 
band made his wife executrix, and died ; die married 
again one G. D. who was indebted to the king, and then 
the hulband and wife alligncd this Aatute to the king in 
fatisfa£lion of the debt due to him; adjudged, that the 
affigument was good, for tbo* ihc lecond hulband had the 
Jiatuie in right of his wife, and by confequenL'C the debt 
was not originally due to him; yet becaiile he might re- 
haft the ilatute, it is the lame thing as if it had been ori- 
ginaliy taken in his name 2 Cfo. 324. 

An opi.e of trujl is not gran table or adlgnable to an- 
other ; and therefore it was adjudged, chat the office of a 
fdaxer, which was an office of iruft could not be affigned; 
nor could it be extended upon a liatute Djer 7. 

A ban poaoer is not affigruble, but where it is coupled 
with an inierell it may be affigned : zjon.ioti 2 Mod 317. 

Arrears of rent;, iife, is a ch^ in a^icn, and hot af- 
fignable. See Skin, 6. 

It hath been doubted if a Uafe for year s^ bfose entry and 
pofTeffion, be affignable. Sec Sho^w 291. 

A lefTce out of pofTedion cannot make any affignment 
of his term off the land ; but mull hril enter, and 
rccontinue his pofl'eiTion ; or leal and deliver the deed 
Upon the land, which puts the affignee into adual poUef- 
fion. Dalif 81. Sue it has been adjudged that where 
Iclfee fur years of the crenun is put out of his eUatc by a 
Granger, yet he may affign the term, though he is not in 
poUelJion ; becaufe the revcrfion being in the crown, he 
cannot lawfully be put out of poSeffion, but at his own 
will. C/o. Eli%, 275, 

If lelTee for years ajjign all hts term in his leafe to an- 
other, he cannot referve a right in the ajpgnment ; for he 
hath no intereil in the thing by reafon of which the rent 
referved Ihould be paid ; and where there is no revcrfion 
there can be no diflrefs : but debt may lie upon it, us on a 
contra£l. 1 LiU. dbr, 99. Where the executor of a lef- 
fee tf/gns the term, de/t will not lie againft him for 
rent incurred after the ajjignmetit', bccaufe ther-e is neither 
privity of contrud, nor cllaic between the lelibr and ex- 
ecutor : but if the letfee fomfeM ajjigns his leafe, the pri- 
vity of conirad remains between him and the lefibr, al- 
though ihe privily of ellaic is gone by the ajjlgmnent, and 
ke ihall be chargeable during his life ; but after his death, 
the privity of con trad is likewife determined. 3 Ktp, 14, 
14. Although a leflee mukc an aJpgumenS over of his 
term, yet d^t lies aguinil him by the Jeiku* or his h^jr ; 
(not having aecepn d leni horn the but where 

a leffae ajigfis his term, nod the lellor his icverfion, 
eke privity is deunniordj debt dothjiot Ue for the ic- 


verfioner againft the ftrft leijce. Moor 472, Vide Barker 
V. Dormer. 1 Sho. X9l. 

A man made aleafe, provided that the lelTee or his sf> 
Jsgus fliould not alien the premilTes without licence of the 
Ic/Tor, ^c, who after gave licence to the Jeflec to alien ; 
by this the leftee or hts affigns may alien in infinitum. 4 
Kep. 119. 

Adjudged, that fome things in refped of their nature 
are not affignable, or to be granted over ; as for inftance, 
if the donee in tail holdeth of the donor by fealty, he can- 
not affign it over to another, becaufe fealty is incident to, * 
and inleparablefrom, the reverlion ; fo if tbe founder f 
a eollege grant his foundation, though it be to the king, 
the grant is void, becaufe it is infeparahle from liis blood, 

1 1 Rep. 66. b, in Magdalen College ' b caie. 

Several things are affignable by ads of parliament,* 
which feem not affignable in their own nature; aspro- 
mi/Tory notes and bills of exchange by ilat. 3 4 A/tn. 

c. 9 ; bail-bonds by the flieriff, by 4 tii/5 16 ; a 

judge’s certificate for taking and profecuting a felon to 
convidion, by 10 tV 11 3.. r. 23 ; a bankrupt's effeds 

by the feveraJ ftacutes of bankruptcy. 

A leafe was made for years of lands, excepting the 
woods; the leftbr grants the trees to the leftee, and he 
affigns the land over to another ; the trees do not pafs* 
by this affignment to the nftignee. Goldfi. 188. 

Where tenant for years ajfign}^ his ellate, no confidera- 
tion is neceftary ; for the tenant being fiibjed to pay- 
ment of rent, tsfe. is fufficient ro veil an eftare in the af- 
fignees: in other cafes fome confuleratioii muft be paid. 

I Mud. 263. The words required in affignrnenis are, 
grant, affign and fet over ; which may amount to a grant, 
feoffment, leafe, releafe, confirmation, (Sfe. 1 Inft. 301. 
In thefe deeds the nffignor is to covenant 10 favc harm- 
lefs from former grants, fAc. That he is owner of the 
land, and hath power to affign ; that the affignee flialt 
quietly enjoy, and to make further afTurance ; and the 
affignee covenants to pay the rent, and perform the 
covenants, fsde. 


Form of an Assignment of a Bono, 

T O all to whom thefe. prefents Jhall come, greetings 
Whereas A. B. ofitz. in and by one bond or otlh 
gation, bearing date, See, became bound to C. D. of, IlZ. 
in the penal fuM f, SiC. condi tinned for the payment of. Sec. 
and inUreJl at a day long fince paffed, as by the faid bond and 
condition thereof may appear : And whereas there now re» 
mains due to the faid C. D. for principal and intcrefi on the 
faid bond, the fum of. See. Now know ye. That the faid 
C. D. for and in conjsdei at ion of the faid fum of, dc. of lanjj- 
ful Britifh money to him in hand paid by E. F. of, See, there-, 
ceipt whereof the faid C. D. doth hereby acknowledge ; he the 
faid C. D. Hath affigned mdfet over, and by thtfe prefents 
doth affign and Jet oxtcr, unto ihc faid IL. F. the faid recited 
bond or obligation, and the money thei’crtpon due and owing, 
and all bis right and intereft of, in, aiut to the fame. And 
the faid for the confides ation nforefaid. Hath 
conjtitiited and appointed, and by thefe prefents doth male, 
lunjiitute and appoint, the fold E. F. his execytofs and ad- 
mini fixators, his ts'ue and lawful attorney and attornies ine- 
i.otabk%for him and in bis name, and in the name and names 
of his i cu eyfOTS and adtfimjii aiu\ r, byt for the feU and proper 



ASSIGNMENT. 


ASSISE. 


9t/e and hemjit of tht f aid E. P. his executon^ adminiftra- 
tori and affignsy toajky require, demand, and rcccirc of the 
/aid A. B. his heirs, executors and admlnijlnsioi s, the juoney 
dui on the /aid bond ; and nn n'^n^payrnent thereof, he the 
/aid A. B. his heirs extciftors and aJtniniflratou , to fuc 
for and recover the fam^ ; and on payment thereof to deliver 
up and cancel the [aid bond, and gi ve fujiciint releafes and 
df changes t her fare, and one or mere attorney or attornies un- 
der him to conjlitifte y and n.vbatfoeicr the /aid E. F. or his 
^ttorniy or attornies, /anil laivfidly do in the premfj/es, the 
/aid C. D, doth bticby allozo and affi^in. And the /aid 
C. Dk doth covenant dw /aid E. F. that he the /aid 
C. D. bath not recijved, nor wll receive the /aid money due 
on the /aid bond, ^ffftny fart thereof ; neither Jhdll or nvill 
rehafe or difchaigC the fame, or any part thereof ; hut njcill 
C7vn and allow of all lanuful proceedings fjr recovny there- 
of •, he the /aid E. Y./aving the /tid Q. D. hai mttf, of 
and from any cojis that may happen to him thereby^ In 
witnefs, 6/r. 

ASSIMULARE, To put highways together: it is 
mencioned in Leg, Hen. i. r. 8. 

ASSISA CADERK, This word fignifies to be non- 
fuited ; as when there is fuch a and legal infudi- 
ciency in a fuic^ that the complainant can proceed 
no further on it. Jlrta,Ub.j^, t*. 15 : Bradon, lib. 2. 
r. 7. 

ASSISA CADIT IN JURATAM, Is where a thing 
In concroveriy is (b doubtful, that it muft necedarily be 
tried by a jury. FUta, lib. 4 . c. 15 : See poll Attaint, 

ASSISA CONTI NU AND A, A writ dircacd to the 
pidices of ajjije for the continuation of acaufe, when cer- 
tain records alledged cannot be produced in time by the 
party that has occafion to ufe them. Reg. Orig, 217. 

ASSISA PROROGANDA, Is a writ dirc<Red to the 
julHces alTigned to XtAat ajifet, for the (lay of proceed- 
ings, by rcafon of the party’s being employed in the 
king’s bufincfs. Reg. Orig. 208. 

ASSISE, Fr. AJ/tsh] According to our ancient books is 
defined to be an alTembly of knights, and other Aibllan- 
tial men, with the Judice, in a certain place, and at a 
certain time appointed. Cuftunt, Normaud, cap. 24. This 
word is properly derived from the Latin verb ajpdeo, to fit 
together ; and is alfo taken for the court, place or time, 
when and where the writs and procefiTcsof allife are handled 
or taken. And in this fignification alEfe is general ; as 
when the jullices go their feveral circuits with commi^ion 
to take all afliles ; or fpecial, where a fpecial commiiiion 
is granted to certain perfons (formerly oftentimes done) 
for taking an aflife upon one or two dilTeilint only. 
Brad, lib, 3 . 

Concerning the general affife, all the counties of Eng- 
land zxt divided into fix circuits ; and two judges are af- 
figned by the king’s commiflion to every circuit, who 
hold their aflifes twice a year in every county ; (except, 
Middle/exy where the king’s courts of record do fit, and 
where his courts for his counties palatine are held ;) and 
thele judges have Jive ieveral commifiions. 

1. Of oyer and terminer, direfled to them and many 
Other gentlemen of the county, by which they are em- 

wered to try treafons, felonies^ and this is the 
geft commiflion they have. 

2. Of gaol delivery, direAed to the judges and the clerk 
of aflife alTociate, which gives them power to try ^eeery 
prifoner in the gaol committed for any oflence wkatfo^ver^ 


but none but prifoners in the gaol ; To that one way or 
other they rid the gaol of all the prifoners in it. 

3. Of affife, dire^led to themfelves only, and the clerk 
of uDire, to take airifes, and do right upon writs of aflife 
brought before them by fuch as are wrongfully thrull out 
of their lands and polleflions ; which writs were hcreto- 
fii re frequent, but .now men’s pofleflions arc fooner re- 
covered by ejcflments, ^c, 

4. 0/ tiifi prim, dire^cd to the judges and clerk of af- 
fife, by whi'.h civil enufes grown to iflue in the courts 
above, are tried in the vacation by a jury of twelve men 
of the county where the caufe of adtion arifes ; and on re- 
turn of the verdidl of the jury to the court above, the 
judges there give judgment. 

Thcfe caufes by the courfe of the courts are ufual- 
ly appointed to be tried at ff^eflminfter in (ovae Eajitr 
or Michaelmas Term, by a jury returned from the county 
wherein the caufe of adlion arifes ; but with this provifo, 
niji prius, utde/s before the day prefixed, the judges of .nf- 
fize come into the county in quefi:ion.«-*-This they are 
fure to do in the preceding vacation. 

5. A commij/m f the peace, in every county of the cir- 
cuits ; and all jullices of the peace of the county are bound 
to be prefent at the allifcs ; and Iherifls are alfo to give 
their attendance on the judges, or ^hey ihall be fined. 
Baron* s Ehm. I 5, 16, tiT’r. 3 Comm, 60, 269. 

There is a commiflion of the peace, oyer ami terminer and 
gaol delivery of Newgate, held eight times in aH^ar, for 
the city of ZWowand county of Middle/ex, at JuJlice Hall 
in the Old Bailey, where the lord mayor is the chief judge. 

In Wales there are but two circuits. North and South 
Wales ; for each of which the king appoints two perfons 
learned in the laws to be judges ; flat. 18 Eliz. c. 8. If 
jullices fit by force of a commiflion, and do not adjourn 
the commiflion, it is determined. 4 Inf, 265;. 

The conftitution of the jullices of aflife was begun by 
Hen. 2 ; though fomewhat different from what they now 
are: and by Magna Cfjarta jullices (hall be fent through 
every county once a year, who, with the knights of 
the refpedlive (hires, (hall take aflifes of novel diifeifin, 
Uc. in their proper (hires, and what cannot be determined 
there (hall be ended by them in fome other place in their 
circuit ; and if it be too diflicult for them, it (hall be re- 
ferred to the jufliccs of the bench, there to be ended* 
9 Hen. 3. c. 12. 

There are feveral flatutes as to holding the aflifes at 
particular places in certain counties. 

ASSISE is likewife ufed for a jury, where aflifes of no- 
vel difleifin are tried : the panels of alfifes (hall be arrayed, 
and a copy indented delivered by the (heriif, to the 
plaintiffs and defendants fix days before the feffions, lAc, 
if demanded, on pain of 40 /. by flat. 6 Hen, 6. cap, z. 
And aflife, is taken /or a writ for recovery of pofleflton of 
things immoveable, whereof any one and his anceflors 
have been diffeifed. Likewife, in another fenfe, it fignifies 
OLviordinauce or flatute zz AJJtfaPanis et CerviJUe, Reg, Orig, 
* 79 - 

ASSISE OF NOVEL DISSEISIN* AJ/fa novea dif 
/tifinse,'\ See Dijfeijin, 

An aflire of novel diffeifin is a remedy maxim} fejlinum^ 
for the recovery of lands or tenements, of which the party 
was diifeifed. 2 Injl, 410. And it is called now/ dijjeifm^ 
becaufe the juflices in eyre went their circuits from feven 
, years to feven years ; and no affife was allowed before 

them 
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ttiein, which eommenccd before the luR tirmit, which 
was called an fiwaV/i/ alUfe ; and that which was upon 
a lUfilfin fincc the laft circuit, an ,a(Iilb of novel 

O. L;>. inf 

An aflife is caHcd fefiinnm rewctUvm,' I. Dec.aufe tlie 
trri.int fnall not be elloined. 2. Shall noc call a pro- 
tection. Shall nor pray in aid of the king. 4. Shall 
not vouch any ftrangcr, except he be prefent, and will 
enter prefcntly into warranty ; fo of receipt. 5. The 
parol fijall not demur for the nonage of the plaintiff or 
tiefond.'iiit. 8 Ct». 50 : Bocth 7.62. 

Jt lies where tenant in fec-flmple, fee-tail, or for term 
of life, is piu out and difleifed of his lands, or tenements, 
jtnrs, coir.nwjn ol pallure, common way, or of an office, 
iJl, ti'V. Vylanv. lib. 10 : Htg. Ong. 197 ; Affile muR 
be of^nn actual freehold in lands, and not a freehold 
in law : it licih of common of paRure, where the com- 
jnoiicr liath a freehold in ic, and the lord or orherperfons 
feed it f') hard, that all the grafs i** cat up; but then the 
p lrdutiff jiuill count ani! fet forth how long the land Wtis 
fed, and alledge /yr ptoficuum fuum ibuUm am 'ijit., f'sfc. 

9 R p. 113. One may have an allife of land and yen/,' or 
of fevcral renti, and offices and profits in bis foil, all in 
one writ: and if it be of a rent-chirge, or rent- feck, it 
Unll be general i/e lileio tenemento in fuch a place, and all 
the lands and tenements of the tenants charged ought to 
be named in the writ; but in alfifc for rent fervice it is 
othen||||L Dyer 31. An afiife’may be broiight for .nn office 
held fflriife; but fh?n it mult be cn office of profit, 
not of charge only ; of the toll of a mill, or market, af- 
fifs licth ; ilinugh it may not be brought of fuit to a mill. 
8 Rep. .^6, 47. 

An affife was brought of the office o^^filazerof the 
court of Common Pleas, and the demandant counted tie 
lihtro tenemen/o, anrl allcdged Icilin, by Luking money for 
a capias, and the »vas put in rirw where the officer 
lace. D)er 114. 

An afiife lifth of the office of of the adniiialiy, 

and the demandant laid a prcfriipaon to it, viz. quod ^ui- 
l/b't hu]ufmOili perfona, who Ihould be named by the admi- 
lal, fliould be rrgillcr of the admiralty for life. Dyer 153. 

It lieth of offices of ivoodivard , park keeper, and bep^er 
of chifvs, nvariemr, ^c. but ihefc are not at com non 
i..v/ ; but by the ilatuieof IVe/l. 2. c. 25. becaufe they arc 
of profits to be taken in nUtvofolo: it hkcwilc lieth of all 
other offices and bailiwicks in^ec. 8 Rep. 47. 

In an affife of a uree ejjice^ it ought to be Ihcwcd what 
profits belong to it; but it is otherwife of an ancient of- 
fice, bccaufc It is prtfumedi that the profit ihereot is fuf- 
#licntly known. 8 Rep. 43, 49. 

Tti.autsiv common lhall each have a feveral affife for his 
moiety, or part, becaufe they are feiled hy fe.ve^al t 'dits ; 
but t'ivcnt^ fwtenants lhall have but one affife in all ihcir 
niines, becaufe they have but one joiht title \ fo if there 
are three join ten ants, and one of them releafeih all his 
right to one of his companions, and then the other two 
are difleifed of the whole, they fliall have but one affife 
in both their names, for the two parts, bocaufe they had 
a joint title to it at the time of the diileifin, and he to 
Viiom the rclcafe was given lhall have an affife in his own 
name, becaufe of that pare he is tenant in common. Co, Lit. 
196. 

If leflee for years, or tenant at will, be oufled, the Icf- 
for, or he in remainder, may have, affife^ bccaule the iiee- 

VoL. I. 


hbJd wiu in him at the tlmb of the diflbifln. Jte/. 169, 
Affife lies ful* tithes, by flat c. y : Cro. Elhc, 

559. But not for an annuity, penflon, &c. In ibme 
cafes an affife will lie, where cje^fluient will not. Ejc^- 
ment will not lie de pfeundi rcafon the flicrilF cannot 
deliver pofl'effion of it ; but an affize will lie for it, as ic 
may be viewed by the recognitors. Cro. Car. Af- 
file will fomeeiines lie where trcfpafs Tt ill mmie doth not. 
Fid. 8 Rep. 47 : 1 Ndf Abr. S76. 

By Magna Charta, 9 lien. 3. cap. ra, ajfifes of novel dif 
fei/ia. ico. ihall be taken in the proper counties, by the^ 
king's jufliccs: and fur eflovers uf wood, profit taken in 
woods, corn to be received yearly in j^er tain place ; and 
for toll, tonnage, iAc. and of ofliC9j||l|K an allife (hull 
be ; allb for edmmon of turbary, a£M|l|Pfifliijig, appen- 
dant to freehold, ksc* ' 

In an affife, the plaintilF mufl prove his title, then his 
feifin and d;fllifin : but feiiln of part of a rent is fufficient 
to have allife of the whole ; and if a man who hath title 
to enter fet his foot upon the land and is ouUed, that is a 
fufficient feifin. 

As chC' writ of affife /eflores the party to the aflnal 
feifin of his freehold, for fo are the words of the writ, 
viz. facias ientmcnhim illutl feif i, ftfe. confequcntly the 
party that brings the writ.mufl found it upon an a^lual 
feifin, which he has been devefted of, for otherwife this 
remedy is not cominenfuratc to his cafe. See 2 Rol. 
Abr, 463. 

t herefore if there be lord and tenant by rcnt-fervice, 
and the lord grants the fervices to another, and the tenant 
attorns by a penny, this being given by way of attain* 
ment, is not lufficient feifin to ground an affife on \ fevt 
if the penny had been given by way of feifn of the rent. 
Lii.f 'H. 565 ; Co, Lit. 315: 4 Co. 9 : 10 Co. 1 27. 

'J he firfl procefb in this action is an original w'lit ifiued 
out of chanceiy, diredied to the fliciiff, commanding him 
to irturn a jury, who ..re called the recognitors of the 
affife* Au aihi'e is to beai raigneJ on the day the w'ritis 
returnable, on which day the defendant is ta count, and 
the tenant is to appear and plead inflantly. Syh Rrg. 88. 

If ill au .'iffife no tenant of llie freehold be nicntioncJ, 
the defendant m.*y plead it; and vvhere one cltfcnJant 
pleads, no tenant of t(ir ficeludJ named in the writ, if 
this IS found, the wiit lhall abate quoad Hil. Dyer 207. 

• On fuch a plea ok the dclcndant, the pluintiil'fayb that 
he hath made a fcoflmciu to ptifori ; unknown, and he 
himlclf hath continually taken the profits; if then tl^'v 
are at ifiuc upon the taking i!ie profits, .\nd it be found 
agrfinit the defendant, it fliall not be Inquired of the points 
of- the affife, for thediilbirin i‘> acknowledged, i Dannj, ^ihr. 
583. And if the deed of the an^'cllor cf the plaintiff bs 
pJraded in bar, and rhi? is denied, and found for th'? 
plaintiff; the ariii'e fli.'iil not iiiquiic of the points of the- 
writ, but only of ihc d.iningcs. ihlt. 585. 

In this fait, if the defendant fail to n)akc good the ex- 
ception which he plead::, hejhall be adjudged a difleifor, 
wjtlv'iit taking the .affize ; and»lhall pay the plnintiif 
double damages, and be imprifonoJ a year. Star, 1 3 h'd. \ . 
cap. 23. IiKHUfeihc tenant pb;.ds 111 bar, and the plain- 
tiff* makes tide, but the tenant doth neither anfwer nor 
tr.tverfe tho title; in this cafe the affife lhall be awarded 
Bt hii-ge. Cro. LUk. 559. And if any other title h found 
for tiie plidntiff, he llidl recover. Bfo. Af. 281. ll a 
tenant pleads in abatement in an afiife, lie mull at 1) 0 
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fame time plead over in bar { and no imparlance (hall 
be al lowed » without .good caufe : and where there are 
feveral ciefendants, and any of ckc^ do not appear the 
lirft day, the adife (hell be taken agatnd them by default. 

If allile be brought againfta lelTce, he may not plead 
-KOfi ; for that is the form of the plea in bar for 
tenant of the freehold : he ought to plead rhe fpccial 
*inattcr» his Icafe, the reverfion in the plainti^', and 
that he is podc/Ted, and fo in without wrong, yeni. 
Kleut. 1 42. An aflife is to firfl arraigned, and the 
•plaintiff's counfel prays the court iliat the defendant may 
•be called ; wherejipon he is called ; and rf the defendant 
appears, then h|||||||punrel demand ^’trof the writ of aflife, 
-and the recui*^Writ; wliich is granted; and <hen he 
prays leave to imparl to a fliorc time after, and the jury 
48 adjourned to that day: at the day given by the court, 
the defendant is again called, and upon his appearance, 
^he pleads to the alfile ; and upon this an'fifuc is joined 
between the parties, and the jurors are fworn to try the 
ilfue, the counfel proceeding to give them their evidence: 
after tbe trial the court gives jucigoieac, and the plaintifl' 
recovering is to have Avrit of yi’j.Mr, •! iill. Abr. 105, 

406. 

The jurors that are to try the are to view the thing 
in demand ; by writ of ajjift the IheriiF is commanded, 
f'mint ihuNiecim Hheros tfT lfgaU '4 bominas tie ^viriaeto^ 
ti/r. f’^’Uhne tthcmentim iltnd, nomifut eorutn imheviari, 
iff tfiiod Jmnfmnrnt fo/ per hmoi jhmmbnitimeu 
ewam jit/Hiieinuy fic. parati iKdefactnyrecognitiMem^ isf, 

Dy 2, cap> 25, A certificate of aflife is given, 

which is a writ for the party grieved, by a verditl .or 
judgment given againfl him in an a^ifc, when he had 
fomething to plead, as a record or releaOb, which could 
not have been pleaded by his bailiff ; or when the aflife 
was taken agatnfl himfelf by default, to ha.ve the deed 
tried, and the record brought in before the julHces, apd 
the former jury Summoned to appear before them at a 
certain day and place, for a further examination and trial 
of the matter, hee Bootb 2 1 5/287 : 4 Co. 4 ^ : 2 Jnj/. 26 : 

A A^. 181: 3 Coarm. 3 8 <7. 

The plaint need not be fo certain in affife as in other 
writs ; the judgment being to recover per *iifum reco^nito^ 
rutn\ and if the plaint be but fo certain asxhat the rccog- 
eritors may put the demandant into poffeflion, it is fulfl- 
cient. Dyer 84. 

To prevent frequent and vexatious difleifins, it is en- 
afled by the ftatuce of MerHtu lo Hen. Mi, r. 3, that 
if a perfon diffeifed recover feifin of the land again, by 
affife of wow/ diffeifin^ and be again diffeifed of the fame 
tenements by the fame difleifor, he fliall have a writ of 
re dijftifin.\ and, if he recover therein, the re-dijffeijhr fhall 
be imprifoned ; and, by the ilatute of Maribergt 52 Hen, 
III. c 8, fliall alfb pay a fine to the king: to which (he 
flat. IViftm, 2. (13 £ 1.) c. 26, hath fuperadded double 
damages to the party aggrieved. In like manner by the 
fame lUtute of il/^r/asr, when any lands or tenements are 
j«covered by aflife of miftt d'ancejlor, or other jury, or 
any judment of the court, if the party be afterwards 
diffeifed oy the fame perfon againil whom judgment was 
obtained, he (hall have a writ of agatnft him; 

which fubje^s the p^-JiJfeifor to the fame penalties as 
Are^dijeifor. The realbn of all which, as given bp Sir 
JBdward Cake, (2 83, 84,) if bccaufe (ueb pjfocced* 
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ing is a contempt of the klng^ court, and tn defpbe^^f 
the law. 3 CsmM. 1 88 : See Beg, Orig. aOS : F. B. 190: 
Co. Lit. 154: 2 Injf. Com.' on (lat. fF, 2: New Nat* 
417,420. 

For proceedings in writ of ajfifi rf wovel dijtjfin^ See 
7 V(;<u;y. 41 1., 412. 

I'hc court of Common Pleas or X/ng*s Bench may hold 
pica of nffifes of land in the county of MduU/ex, by writ 
out of Chancery^ 1 LiU. Ahr. 105. And in cities and 
corporations an ajjifi of frejh force lies for recovery of 
poffeflion of lands, within forty days after the dijfeifm* 
as the ordinary ajfife in the county. F. N.B. 7. 

ASSISK OF MORT D’ANCESTOR, AJifa mortis 
ftnteerfforis.^ Is a writ that lay where a man’s father, 
mother, brother, fiffer, uncle, aunt, diedfeifedof 
lands, tenements, rents, ISc. that were held in ffe, and 
after their death a ftranger abated, keg. Orig. 223. It is 
good as well againfl the abator, as any other in poffeflion 
of the land ; but it lies not againfl brothers or (iflers, 
where there is privity of blood between the perfon pro- 
fecuting and them. Co. Lit. 242. And it mull be brought 
within the time limited by the .flatute of Limitations, 
[50 years, 3 Comm. 189,] or the right may be lofl by 
negligence. 

If tenant by the curicfy alien his wifcT inheritance, 
and dicth, the heir of ihc wife ihall have an ajjife of mart 
d\mctjhr^ if he have not alfets by defeent from the te- 
nant by the curtei) ; and the fame ihall be asjjjjdl where 
the wife was not fcifed of land the day of death, 
as where flic was feiied thereof. Nev) Nat. Br* 489. A 
warden oI*a college, lAc. Ihall bsure affife of mort d'ance/ior 
of rent where his predeceffor was feifed. And a man 
may have affife of mort d^anerfor of rents, againfl feveral 
perfons in (everal counties; having in the end of the 
writ feveral fununons againfl the tenants : and the pro- 
cefs in this writ, is fummons againfl the party ; and if he 
makes default at the day of the affife returned, then tbe 
plaintiff ought to fue outa re- fummons; and if he makes 
default again, the affife (hall be talcen, ific. Bro. Affif. 88. 
In a snort d'anceftcr ^ if tbe tenant fays« the plaintifr' is 
not next heir, and this is found againfl him, the points 
of the writ (hall be inquii^dof: and in this cafe, the 
affife mzy ffnd, that though the plaintiff be the next heir, 
yet he is not next heir as to this land ; for this is in 
regard of their inquiry at large. Br. Mort d*An.* 47 : 

I Danv. Ahr. 584. Damages ihall be recovered in the 
affife rf mort d'ameftor ; but it licth not of an cflatc-tail, 
only where the anccjlw was feifed in demefne as of fee. 
Bro. Affif If a man be barred in affife of novel diffieifn^ 
upon (hewing a difeent, or other fpecial matter, he may 
have mort d'aneefor, or writ of entry fur dffiiffii. See. 

4 Rep. 43. 

If the abatement happened on tbe death of ooe^s grand- 
father or vandm^her, then an aflire of most d'ancefor 
no longer Ties, but a writ of ayk, or de if on tbe 
death of the great grandfather, or great grandmother, 
then a writ of hije^le^ ox deproawo^ but if it mounts one 
degree htghef, to the irejfaylt^ or grandfather’s grand- 
father, or if the abatement happened upon the death of 
any collateral relation, other than thofe before mention- 
ed, the writ is called a writ of cofnage» or de confanguinco. 
Finch L. 266, 267. And the fame points (hall be inquir- 
ed of, in all thefe aaions anafireU as in an affife of mort 
4'attc^or, they being of the very fame nature, flat. 

j Wefm, 



ASSISE. 

U’t/lm •• (f ) K) tlwHigh.dMty diHr iir il^St 
pomt ^ for% tkftt mc^tr writs (lUcis all other 
writs of pmecipe) torpreftfr aflbrt in the de^si^-* 
aac, («fS!. the ct the at ^ts^eethitnd 

his own right of inheritance) the aiEIs alEsrts aomag 
diredUr# bat onlp gr^jra on tiraw/ whether dicpfe jpobitr 
bhfo. There is also anther abce^l writf 

denominated t to eftabHft an eoael divifion 

of the land in ^aettiQn^r .where on ti^e death of m aii<> 
ceSar^ wbahnsfeyeral heirs or cd 4 ieiied'es, one entitrs 
and holds thc^olfcers oiit of pi^iredioii. 197: 

FtMfk Li :* atft: *yro? ,W«r. -Bf> 437, S ; 

jDwrifr se iZrai ' B^t a OiiiiJs not i(^tOwed to have 
any of thefe afitoOs aaoeftrel fiir an' iiMceinen,tj| noefeOtmiK 
on tbedeath of any collateral telaiion^faiy^nd tW4th'^- 
gree; {Hale on F,Jf. M. aai,) thoogh in the lineal afeeht 
he may poceedmfhr^de^W. {Fiftb.Jir, t!t.Coilna^l5.) 
3 Cffmm 186.^ 

It wai always held. to hejtw^ t^ot ^whtire lands were 
dcvifable in a man’s talk the ceftop of the piste* 
there an affife of ws>/ d^^fi€ejhf» di[d not lie. For* where 
land&were fo devirahle* the right of pofleffion eootd never 
be determined by a procefs, which in^nired only of theih 
tWo points^ the icifin of the anceftor, and the heirihip of 
the dexnandsnt. And Iieipe it may be reafonabte to 
conclude, that when the Astute of wilts, 32 /ibr. IT. r. I, 
made all focage lands devil^le* an efBCebt mu 
could ndionger be brought of landf held in ibcBge« See 
% LdOfi, 267 ; and that now, iince the Aat. 1 2C40*. 2. c. 24, 
(which converts all tenures, a few only excepted, into 
iree and common focage,) no aAife ofift9rt d^anetjhr can 
be brought of any lands in. the kin^om ; J^Ut that* in 
in cafe of abatements, recourfe mtift be lircmlf/had to 
she writs of entry. ^ ' 

It is to be obfervdd moreover, that thcleijfj^ts areoow 
slmoA obfoJete, being in a great measure Vvperftded by 
the a£tion of 'cjeAmcnc, which aoilveri almO^ all ^ 
purpofes of real adlions ; except in fotne very pecnfUt 
calcs. 

ASSISE OF DARREIN PRESENTMENT. See tit. 
Darrein Pitfintment. 

AS^ilsE DE 0 TRUM, or aJdifa Juris ufrum,] Sec tit. 
Juris lUruM* 

ASSISE OF THE FORES T, AJifa de fisrffla.] Is a 
Aatute touching orders to be oblrrved in the king’s fqireA. 
JHanwocd 35.. The Aatute of view of frank pledge, anno 
i8 Ed, 2, is alfo called the ^Jr of the ksng ; and the Aature 
of bread and ale, 5 1 //. 3, is termed the a£t/e of hmtind 
ale. And thtfe are fo called, beeauTe they iet down and 
appoint a certain meafure, or order, rn the things Ihef 
contain. There is further an ajffe of nufame^ jttfie- 
mentif where a man maketh a nufance to the freehold oS 
another, to redrefs the fame. And befSdes UttleUifo di- 
vifion of affifesr there are others meDckmed by other 
writers* at larger, brought by an tnf«aK po eir 

^ttire of a ^AiAn* and whether his ampfier were of full 
hge, good memory when he made the deod pltod^> 

whereby he claims his right. ^ 

^ JMft in point of^fe\ effifalnmodum Which is 

when the tenant as tt were letting foof to loot with the de- 
mandant* without any thing further* pleads ^iicAly lo 
the writ* up wrong, no diiTeifin. 

Affe out ^thepoint of affi/e^ is when the tenant pksd 
eth fomethil^ by exception i as a foreign releafe* or 
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Ibroign giattfr triable in a foreign coun^t which moA hr 
crM bf a |Qf)^*’beii>re the principal cai»& can proceed. . 

domdget^ is where the tenant confef^ 
fith an diiArr* add referring it to a demorrer in law* 
whother it tvere r^htly done or not, is adjudged to have 
d^ wItMig ( w1i«mp0a the demasdant lhaJt have a writ 
Of a 9 d^ Ito ivooder damages* Frmf. lik 4; F.K. 105. 
ASfeS iiw Kfee^ adrarded by default of tenants* &r. 
•<-Of ilfe Cimbil Affife fee tit. ^l^.~For further ptrtka-i 
laps relhtioirlo Aflife in geneni* (tt Com. Dig* anden/e 
tit. 

AdnSORd^ad|drr/«] Sanifti e^ortmimt anttmom 
tiomt fesMwOBtA^fa^ Seoilemdi (accoraiM to Stem) they 
fie the Aofe With our jbroni aad th|||Mth is this a 

nte^llldfikhfm, 

Am nafufth ^m^ fotnaihh^ nm ma^s 
So far as me are charged upon tbit affife* 

^ and he [by] our part ofparaiife,^ 

Ana at w nmll mfuser to God, upon 
The fkea^hl dt^ of dme. 

A88I&OS, Rented or fanned out fer fuch an adife* of 
certain afleflbd rent in money hr pgnovifions. Terra tpffto 
was commonly oppofed to terra domhdea ; this laft being 
held in domain, and occopied by the lord* the other let 
out to ittfefior tenants. And hence comes thw word iw 
hffeft or itbi the proportion and ratet ia taxes and pay* 
menu iy Mfiru 

ASdtTlfMENT* A weregiM or cmBjpiafetioii* by a* 
pecttoiaiy mulfi: from the prepoAtion 1^, md the Sox. 
fithe^ vici r food wee ft^pUcH adexpiamhmdtUBumfihitur^ 
filoiiiit. 

ASSOCIATION, ajhciatio.'^lt 1 wrR or patent fenr by 
the kinm either at his Own motion or at the ioirof a party 
|rtkiaci^f6 the juilices appointed to take aflifes* or of oyer 
itad /emmti &e, to haim others ijj^fe/o/aOto thmr. And 
thh is u&al where a juftice of afltfe dieei and a writ in 
iflbed to the yuftices ahve to admit the perfon agbeiated : 
alfo where a juAka is dsfiibled, this is^^aOifed, F, N. B. 
iSf : Beg. Orif. 20r* ao6, 223. The clerk of the tSCt 
is ufualiy alTocuteofcottHe s in other cafts, feme learned 
ferjesnu at bwam appointed. It hath been iiolden, that 
an a^ciaiion after anotlier lAbciation allowed and admit* 
md, not lie nor are the juftices then to admit other 
aAbriatioa in ihet writ afterwards, fe feng as that writ 
and commiflion Aaiid in force, ffr, Aj^. 386: 'Mich, 3a 
H 6. The kmg may make aw alTociation onto the AieriA’ 
upon a writ of rediffidjin^ as well os upon affife of jwW 
diJFeiAn. Kem Nat, Br. 416, 417* fee ante tir. Aflife. 

ASSOCIATION OF PARLlAMENl'; In the reign 

fting hFAliata Ul. she Parliament entered into a folemn 
mdadon to defend' hismaje Ay’s perfep andgoferpmear 
agmnA all plots and confpiiacies : and all perions bearing 
omces civil or military* were injoined 10 fubferibe che 
aflbeiation, t 9 Aapd by king fFtlhamf on pain of torfei* 
tnrei and penalties* .ftfe. flue. 7 8 AFl 3, cap. 27. 

^ ASS 01 I.E, ahfihere.] To deliver from excOmmunica* 
tion^ Staumfff PK Ov ya. In Aat. 1 //»4 r* ro* mention- 
ed being made of K. £</• 5, it is added* Ood 

ajjo'd. 

assumpsit* from the Lai. AJfomo } b ufciM fee a vOf 
iuDtary promife* oy which a man allbines car takes upon 
him SO perform or pay any thing to another: it compve- 
heads aoy verbi\f made upon confide/ation* and 
L a. the 
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the uvillanscxprcfs Jtcnverfely, according to the nature of 
the promire, calling it ibmctimes paclum^ romeiinies />;u- 
Qt,confiitjf turns Terms de Ley. An adlion 
upon the cafe on a//.tmfjtt (or as it is alfo cxprrfTid, onpio- 
mtfes) is an aflion the I.uv gives the party injured by the 
breach or non-pcrfbnnancc of a coniracl legally entered 
into; it i- founded on .i contrail cithei expuyl or t nphtd 
bylaw; and givcj tlie party damages in proportion to 
the lofj he liu. fiiil.iined by the violation of the contra^^h 

4 (''<>. ()i 6^7- 

is i:> to be tomiJered, 

I In : l‘at c(^ f an it Q) is not thepioper aflion, 

ll. Id'’ it w il oeate an njjumpjit, 

J 1 [ . // ''><st LO^fih ration is /nfficieStf. 

JV. Oj t!>e piocctdiiij^s. 

T. In every aflion upon afThmprit^ there ought to be a 
confide atioi), promife, and of promife. i Leon. 

405. ]‘or 

'rhe law diftlnguidies between .a -general indebitatus 
(iJf'tn jU and / eJal rjpinipjs^ s m %oagh the/ come 
under the denomination CiX on the cafe^ and the 

party is to be recompcnced in damages alike in both, yet 
the lirll feems to be of a fupcrlor nature^ and will lie in 
no cafe tmt wher: d«bt will lie ; but for a particular 
undeitaUing, or collateral promife to difeharge the debt 
or duty of aijothcr, a fpcciAl njfumpft muft be brought. 

1 Ki XV Altf I ^3 

d t'.> u qn m ft on alTumpfit lies, for not making a good 
cd itc of land lold/ according to promife; not paying 
money upon a bargain and fale, accotxling to agreement; 
not delivering goods upon promife, on demand ; this is 
by exprefs afTumpfit ; an implied adumpfit is where 
gaocL are fold, or work is done, without any price 
iTgieed upon ; in nn aflion on the lofc by quantum me)u>t or 
quantum v.ikbut the Jaw implies a promife and fatisfadion 
to the value. 

When one becomes legally indebted to another for 
goods fold, the law implies a promife that he will pay 
tills debt; and if it be not piid, in,iih’tatus njfumpjit lies. 

1 Ditnv, Ahr, a'’. And mtlthtuius oJJ'iin^fit lies for good^ 
fold and JclIvcrcJ to .1 ftranger aJ r rqujitionem of the de- 
fendant. Ibid. 27. But on iniebitatuj ajfuihpjit for goods 
fold, you mud prove a pric^ agreed on, other wile the 
aiJllon will not lie; ;hough tliis is lielped by laying a 
quantum meftrt, with the tnfi'bi^* ajffhmpjitt v !i Tfln if you 
fad ia proof of the privC ngieed ou, you may recover the 
v.duc. (rovd*sihJi. 536. 

If A. and B. having dealings witli each other, m 
up rheir accv./ Lints, ani B. is fi>und In arrear, and _ 
niif's to pay ilic h.ilance, an ajjavi fit lies againll him, 
on .nJi'Kul oitr.pumjfi it and A. need not bring a 'writ of 
account. Cio.'J u. 6;: i'/.'. 70. 5 . P\ 1 RoU Abr. 7.6’, 
Px 1 /wA R p. 396: Bulji. 2oH: Muoi 854. 

So \( A. gives money, or deliver., goods to B, to* 
inficlundixe therewith, and /?. promifes to render an ac- 
count, ajfur'pjtt lies on this expicls promife, as well as 
account, i duJh.g. 

So if a tenant, being in arrear for rents, fettles an lie- 
count of arrears with his landlord, and promifes to pay 
him the Ann in which he is found in arrear, an djjitptpjit 
lies on this promife. 1 RoL Abr* 9: Bio, Aicotfiiit 'fix • 
Rajtn, 211 : s Keb. 813; Vide StjU 131, 28 Cn, 


Jac, Got . Sidi bn a bafaheed acbbnnt beturten two paftnera 
tho’ including kftks notconnedted with the ^artnerfhip. 

2 Trj^ Rep. 479, 4S3. 

But if the obligor in a bond, without apy. new conA- 
deradbtt, as forbearance, ciV. ptortiifcs to pay the mo- 
ney, an alTumpfit will not lie, but the obligee muft Hill 
purioe his remedy by aAion of debt. 1 Rol, Ahr. 8 ; 
Hvti, 34: Cro.EUx 24.0 feems re«rrrt, 

Wferc a man comes to buy goods, and they agree up- 
on a price and a day for the payment, itid the buyer 
takes them away, an for the money is the pro- 

per a«?lion, for trovn will not lie for the goods, beenufe 
the property was changed by a lawful bargain, and by 
that bargain the buyer wa.s to convert the goods before 
the money was due. i Neio Abr. 167. 

If a man and a woman, being unmarried, mutually 
promife to marry each other, and afterwards the man 
marries another woman, by which he renders himfclf in- 
capable of performing his contrail, an ajpimpfit lies, in 
which the woman lhall recover damages. Cm in 233. 

An indebitatus fjffumiJu lies for money by cuftom due 
for fcavage; adjudged upon a fp-ciil verdict, by which 
it was found, that the Aim demanded was due by cuftorn, 
but that there was no exprefs promife to pay it. 2 Lev, 

* 71 * 

If one receives my rent, under pretence of title, 
I may have an imkbitatui ajfumpfit agiiull him, 2 ^[o(/, 

If a feme folc marries a man, who In truth is tnarri*‘l 
to another woman, an<l he makes a Icafe of her l.indb ani 
receives the rents, (he may bring an inaehuatus ajjumpjit 
againl^him for fo much money received to her ule ; ad- 
judged after verditt. 1 ^aik, 28. 

Where adiion is broughtnSpon titonfraft, if thephlntilF 
millalccs the Aim agieed upon, he fails in his adlion ; but 
if he brings it upon the pictn'fi in /vry, arifing from the 
debt, there, though he milLkes the Aim, he lhallrecovcr, 
Alleyn 29. Every contraft made between parties, implies 
a mutual promife for performance: and )et an a^UAii 
may be brought on a reciprocal promife by one againll 
the other, although he who brings it hath not performed 
on his fide. Dyer 30, 75. When an ajfumpjit or promife 
is the ground of the aCtion, it mull be precifjfy fet forth. 

3 L'-v. 319. If a promife be made without limitation of 

time for its performance, rcafonable time lhall be allowed, 
if there be an im.iiediate confidcratioti for it; and not 
time during life. 1 LilL Abr, 112. On promife to deliver 
a thing fuch a day, the party is bound to do it without 
requeA. 1 Lev. 284. But if a promife be to do any 
chiug upon rcquell, the requeA is neceiTary to intitic the 
plainfiA 10 the aftion, on which itfhall arife. i Lev. 48, 
Tno’ in cvfery indsBitatus o/Jumpfit^ ’tis alledgcd the de- 
fendant promifed Ito pay on requeft and that he was re- 
qujlidt and payment, yet no requcll is ever prov- 

cd. The time for the performance of the j^romife being 
cUpfed, and the promife not performed, the law pre- 
fumes reque.'^, uolefs in a particular cafe where a thing 
13 not to be done, until requeJL Every executory con- 
traift, and debt chat i^ not upon record, or on a fpecialty, 
which be turned into dain.nge, imports in it an af- 
fu.npfit in law, and oAe may have debt or aftion on thp 
cafe upon it at hU eledlion ; for when a man doth agree 
to pay money, ov to deliver any thing, h^thereby p/o- 
mijeth to pay or deliver it. PlowJs 228 ; 1 Cro', 94. 

Every 
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.Ev«rj ^^outory impUei m njfumpfu to pay 

mant^y at tha dayagreW^ qx imma4iat€|ly» if no time be 
limiied* M^. 667. 

. The ajfmffit in an agrecmentthatwill be binding and 
give be com pleat anil perfect, and duly pur- 

foed and obfcrvcd and if the- party that makes the af 
fumjifit, XiXii he to whom it \9 ma4^, agree together, and 
a bond is given and^ahen for whiu h profiled j by this 
the e^mpjit is difeharged. >Alfo whence an ajjumffit is to 
ftand CO an award, if the award made b^ void ; it will make 
the void. Yth\%:j\ 2 L?on ca- 223: i Leon* 

170. Indib* qffump* lies by a prpthomtaiy againft an at- 
/prwv, for fees for work done for defendantias attorney. 
HqU^s Rep, 20. ^ 

Indebitatus ajjumpfit lies for a et^pttpary fine, fuper mor- 
tem domhii, Shgtw* 35> Indebitatus Stjumpfit lies upon a 
po'fonal comradl for a fum in grofs, as pro rthus \enditu ; 
per Holt Ch. J. 6’W. 36. 

Indebitatus lies for fees. for being knigljted. Sbov), 78. 

Intlehiiatus ajfumpfit lies for money paid by mijlaks, on 
an account or deceit ; but not for money paid ktmuingly 
$u illegal conjsdtration^ as an ufurious bond. Salk, a 2. 

Aflumpfit lies in piany cafes where debt lies, and in 
many where debt doth not lie. 2 Burr, 1005, which fee 
for many cafes where allumpfit will lie $ as alfo, 1 Term 
Rep. 2 >6. 

Indebitatus affumpjit lies on 7i judgment of a foreign court 
without declaring upon or proving the grounds or caufo 
of atiion; and if the judgment was obtained' unfairly, 
defendant mutt (hew it. Doug, 1 , 4. 

* Though, (Tfumpfit lies not for rent uiually referved 
^ on leafes; yet if a man, promife to pay, without a 
Icafe, fo much a week ns long as A, Vx\ .permits 
him to enjoy a warehoufe, (jlc, which is a Special caufe 
of promife, this adtion will lie. 2 Qo, 592. Now by 
1 1 Ceo, 2. r. 19. § 14, where the demife is. not by dted^ 
the landlord may recover his rent in an at^lhu on the cufc^ 
for ufe and occupation. 

Where a perfon pays money upon a miftalcc ;.or if he 
receives more from another in arcckoniivg chan he ought, 
or more fees than Ihould be taken, an affumpfit lies. 1 Salk, 
22 : Comb. 447. If a man receives money for the ufe of 
another perfon, ajjumpjit may be had againd him, whiwh 
fupplies tiie place of adlion of account : and where money 
.was depolited on a wager, an i^debltu^us lay for money 
icccivcJ to a man’s ufe. Shonjo, i jy. . • 

If where a promife is made, one 'part of it is againft law, 
and another part of it lawful', this is ground fudicient/or 
ajj'umpdt. ,4 Rtp, 94. 

''['he. perfon to whom a promife is made, fliallbave the 
; and not ijiofe who are llr^ngers, or for whpfe be- 
nefit it is intended. Danv, 6.4. Nor fhali adtion be 
brought againil one for what another receives, nor at his 
requelf, 4 SaH, t},. Hut if a maU'Ctellvcrs money 
to A. my ufo,.l may have, an adlion on thocafe againft 

him for mis money. , If a man accounts, and upon the 
account is found in arrear to a certain fum, and, prefen tly 
.in cpiifideration tbercofa/Tames ^ pay, the debt at a day; 
» adtion on the ctfeM^ for thia aftejf the day. Tef*u,,yo, And 
on a protnife to pay a fum of pa^ney at fo&nucb armonth, 
.an atiiorn on the cisje may be brought ^aforp foe whole is 
.payable ; for it js. grounded 4ipon the promife, which is 
broken by every non-payment,, and daaiagea may be 
.yecoveredf. 2 Cro, 504.— See title Debt. 


ir. Some sgreements though never fo exprefsly made 
are deemed of To important a nature, that they ought not to 
rell in verbal promife only, wKlch cannot be prbvcd but 
by the memory of witnefles. To prevent which, iKe fta- 
tute of ffauds and peijuries, 29 Cur. 2. c. 3, enads, that 
in the five following cafes no verbal promife fliall be fuf. 
heient to ground an afllon upon, but at the leafl fo.me 
note or memtn'onium of it (hall be made in nvritingy and 
fgncdhy the pm/y to be cliargcd therewith, i. IFhcrc 
an executor or adminijlraior prOmifes to anfwer damages out 
of his oivneftate, 2. IF hen a man undertakes to anfiver for 
the debt^ difault , or mifandage ^ anothei', 3. kFbne any 
agreement is made, upon confiderattori cf marriage, 4 . Where 
any contrail or file it made of lands, fUeemenfs, or heredita- 
ments, or any intcrejl therein, 5 . And, lajHv, n.vbere there 
is any agreement that is not to be pet formed ^within aycar from 
the making thereof. In all thefe cafes a mere veihal af- 
fumpjit is void. 

The fame ftatuce provides chat no contraft for fale of 
goods for the price of 10/. or upwards fliall be good, 
except the buyer aflualiy receive part of the gpods fold, 
or give carnefl; or there befome note or memorandum in 
writing of the bargain being made by the parties or their 
agents. 

A letter written by a party is a fufficient memorandum. 

3 Bmr, 1663. And fee tit. Ag cement, * 

A parol promife of marriage between parties is not 
W'iihin the llatute. Str, 34: 5 Mod. 411 : Sulk, 24. 

As 10 promiles for the debt, of another. 

If a perfon for whofe nfe goods .nre furniflied be liable 
at all, any other promifo by a third perfon to pay that 
debt, mull be in writing. 2 Term Rep, 80. 

And there is no dhUnflion between a promife to pay 
foiJ- goods furniflied to a third perfon hlade btfon they 
are uclivcred, and one after. 2 Term Rep. 80; Coty/. 227. 

But if the credit was given to the protnifer oiginalfy, 
and the party furnifhing nie goods cannuc recover againfl , 
the perfon for whofe ufe they were furniftied, then the 
perfon promifing is liable; as if one fay **lct A. have 
goods and I will pay you or look to me for pay- 
ment.” Com, pig. tit. ABipn upon the Cafe on AJfumpJit, 

The intent of the panics by and to whom the promife 
or affumpjit is made, is mbre to W regarded chan the form 
of words, and this intent and meaning is to be followed, 
notin 'the letter, but the fobdanceof it ; if a promife be 
to provide wedding deaths for a w'oman, this (hall be 
taken for fuch cloaths to be worn on^tlic wedding or feaiU 
day according to the dignity of the perfon. Voph, 182 : 
7 tlv. 87 : 3 Cra. 53. 

All prpmifcs and contrafls arc to receive a favourable 
interpretation ; and fuch condru^lion is to be made, where 
any ubfeurity appear^ as will l3ell .nnrwer the intent of 
the parties; oth^rwife, a perfon, by obfeure wording of 
his contra^, might find nie^ns to evaje and elude the 
force of it. Hence it is a general rule, that all promifes 
(ball be taken mod flrongly againd the promifer, and are 
not, to bq reje£led^,if they can by any means be reduced 
to a certainty. 

If a man ptomifes another, in condderatlon that he 
will afSgn to ffoi a ceruin term, to pay him 10/. this is 
e^wnpjit , though the time of ailigninimt and pay- 
ment be not appointed ; for the lol, (liali be paid in a 
convenient time after the ailignment, which al(o mufl be 

' done 
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• d'one in a convenient time, and he ihall not have time 
during his life, i Roll. Ahr. 14, 15. ^ 

If there be an agreement to enter into an obligation 
for performance of a thing of a certain value, without 
mentioning in what Aim, it ihall be according to the va- 
lue. I &id. a40. 

IIL The con/Ideratloa Is the ground of the common 
affiofioa the cafo : and no aflion on the cafe lieth againil a 
snan for a promife where there is no eonfideration why be 
Aould make the promife. 1 Danv^ 53. 

^ A confideracion altogether executed and paft was an- 
ciently held not to be Sufficient to maintain an ajfumpjit^ 
but this doflrinc is denied by the court of AT. B, 3 Burr, 
1671. See alfo C^o. Eliz, 282. by whkh it appears that 
tho* the coniiderution were executed, it would be fuf- 
£cient if laid at plaintiff’s requeft. . 

If an infant promife after full age to pay a debt in> 
cun-ed in his infancy, this will bind him. i Term Rgp. 
648. 

If A, undirtahn to do a thing •suiViver as to' take 
brandies out of one cellar, and to Uy down, in an- 
other cellar, no adion lies for the nfn^4ifimci i but if he 
ohUrs on the doing it^ a^ion lies for a mi/-/eajance^ if it be 
through hii owovneglcfl, ot mifmanagement^ becaufe it is 
a deceit ; but not if by mere accidentti per HoU^ 1 ^alk. 26 :* 
R 7 de 3 tj/s/i. If. 

If^here the doing a thing v)ill be a good confida'athn^ a 
promife to do that thing will be jfo too per Holt, Ch. J. 
12 Mad. 45,9. 

Parting nvith note to tUf defendant is a good con* 
Aderation. 7 Mod. 12, 1 3. 

Anajfumpjit may be upon a general conAderationj hjut 
it doth not lie wWe the plaintiff has an obligation to 
pay the money, which is a flrongcr //>« than ajfumpfit ; 
nor when the parry has a recognifance for. the duty, Vr. 
Jenk. Cent. 2gp 

Lave or friendjhip are not conAderations to ground 
aAions upon. 2 Leon. 50. Alfo idle and inAgnificant 
conAderations are looked upon as none at all ^ for wbere- 
ever a perfbfT promifes without a benefit arifing to the 
promifor, oa iofs to the promifee,. it is looked upon as a, 
void promife. 2 Bu^. z 6 g. 

Laiily, it is to ife obferved, that conjtdcraiiont^may be 
*voUl as being againR lavi, for if they are wicked and ill 
in themfelves, or unlawful, by being prohibited by feme 
afl of parliament, they arc void ; therefore if an officer, 
who, by the duty of his office, is obliged to precute writs, 
proiinTes, in confiderttion of money paid him, to ferve a 
certain procefs, an ajfumpfit will not lie on' this promife ; 
for the receipt of the money was extortion,, and threon- 
Aderation la unlawful. 1 Rol. ABr. 16. 

Implied contraBu are fuch as do not arife from the 
exprefs determination of any court, or the'pofitive direc- 
tion of any ftatute ;.wbut from natural reafen^ and the 
juil conAru^ion of law: which, extends to all prefenijDttve 
undertakingi and ajfivtpfits : which, though never peroajA 
adlually made, yet conAantly arife, upon this genertl iih- 
plication and intendment of the courts of judicature, 
that evety man hath mgaged to perform' mahat his duty or 
Jufiice requires. Thus, if I, employ a perfbn to tranjiift. ' 
any bufinefs for me, or perform any work, the laW ; 
piles that 1 undertook, or affumed to pay him fe iiA» j 


as his labour deferved. A«d^ if I uegkft to make lifna 
amends, he has a remedy for thb iojury, by bringing: 
his action on thexafe Opon tbia/m//iAf^^ wheieinr 
he is at liberty to tbit I j^mSfed to pay him fo 

much as he reafenfibl^ deferved, and then to aver that 
his trouble was really werrih (bch a partkolar Aim, which 
the defendant has omSaed to pay. ' llut this Valnation 
of his troubled Aibmictcd to the determination' of a jury f 
who win afiefs fuch a fern in damages as they thiink he 
really merited. Thu is called an affnmpfit on a quantum 
meruit. There is alfo att^implked on a quantum 

valebat, which is very Amilar to the former ; being ohljr 
where one ci^i up goods or wares of a tradefman, with- 
out exprefsiP agreeing for the price. There the law* 
concludes, that Both parties did intentionally agree, that 
the real value of the goods ffionfd bo paid ; and an adtion 
on the cafe may be brought accordingly, if the vendee 
refufes to pay that value. 

Another fpecies of implied ajfumpfit is, when one has 
bad and received, money belonging to another, without 
any valuable con fideratioir given on the receiver’s part ; 
for the law conArues this to be money had and received* 
for the ufe of the owner only; attd implies^ that the peijon 
fo receiving promi/ed and under took to account for it to the 
true’ proprietor:- And if he unjufily dHtaitrs it, an aBion on 
the cafe lies again A him for the breach of fuch implied promife 
and undo taking ; and he will be made to repair the owner 
in damages equivalent to what he has detained in fueb viola^ 
tion of his promfi. This is applicable to almoA every 
cafe where the defendant has received money, which en , 
erquo ct bom, he ought to refund. 2 Burt. 1012. 

This fpecies 6f aj^mpfit lies in numberlefs inAancei for 
money, the defendant has received from a third perfon 
which he* claims title to,, in^oppofitkm to the plaintiff’s 
right, and which he had by*^law authority to receive from 
fuch third perfon. 2 Burr, 1008. 

One great benefit which arifes to fuiton from the na* 
ture.of this a^ion, is, that the plaintiff need net fiate the 
fycclnl circumfianccs, from which be concludes, that ex 
mquo et bone, the money received* by the defendant, oiighi 
to be deemed as belonging to him : he may declare ge- 
nerally that the money was received to his ufe, and make 
out his cafe at the trial. 2 Burr. joio. 

This b eq^ually beneficial to the defendant. It rs the 
moA favourable way in which he can be fned : he can 
be liabfeno further than the money he'hss received ; and 
againft that may go' into every equitable defence upon , 
the general HTue ; he may claim every equitable allows 
ance ; he may prove a releafe without pleading it ; in 
(bort, he may defend himfelf by every thing, whick 
Aiews that the plaintiff, ex eequo et banoi^ is mot intitled te 
the nxhole of hb dbmand,<or to any part of it. 

Thb adion will IHftO' recover premiums of infuraace 
paid ^ the infured to. the lettery-officc«keeper. Cowp.. 
79P4 But it will not He to recover back winnings paid 
Dy At fettery-pffice-beeper or infurtc jof iotewy ticketsi. 

4 Burr, 19,84^ ' • . - 

If two perfens engage juintly in t‘ (kick- jobbing tranf* 
aftioTT and incur loiies, and employ a Woker to pay the 
differences, uad one of ikem repay the broker with the 
privity and confent of the other the whole fum, he may 
recover a moiety from the other, in an aAien for money 

ptfid to his ufe. 3 Term Rep. 4^18- 

* 
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Btttin faclia ciiif ^an illegal tnmra^iioo, If one part- 
Mr fmy moMy far apather> m sttiMff 

%a caaaot recover it back. i% 

Andt generalty, qfimitfit (6r mmy faidg Udi nnf^mui 
av/ovAkwill not lie wbootbaaioney hu been 'pidd i^njl 
theexprefi of the party for wholb nfe ilc ii fojfipolfd 

to have been paid. . i Ttrm hpi, ao. 

See tide 

IV. Theplamtiff' mnft fit’fohhev^tlSog d to 
^ic gift of the adion* With fock certei^t chat it may 
.pear to the court that there were roficieotgmkinds for the 
aAion ; for if apy tlupg material be omittedi it cannot 
appear to the court whether the" damagej^yen by the 
j ury were in proportion to the demand^ or wMwihe party 
was at all intidcd to a verdift. And t^refore^fa aflion 
•upon the cafe, the plairitilF cannot declare eW cm the 
defendant wai indebted to the plaindif in fucli a Asm, and 
that the defendant, in confideration thereof, /uper Je 
fumpfit to pay, without (hewing the t:Aufe of the debt, 
lo Co. 77. 

If in an alfump/it the plaintiff declaref, yW there 
■were feveiai reckonings and accounts between the plaintiff 
and defendant ; and at Asch a clay, infimul computa^ 
verunt for all drbt5, reckonings, and demands | and the 
defendant upon the faid account was found to be in arrear 
the fum of zol. in confideration whereof the defendant 
,promifed to pay, to’r. this is a good declaration, without 
(hewing it was, pro mcrcimonlit^ or other wife, wherefore 
he fhotilddiave an account; for an account may be for 
divers caufei, and feverd matters and things may be in- 
cluded and comprifed therein, which in peUetomputi are 
rreduced to a Aim certain, and thereupon being indebted 
to the plaintiff, it is Aifficient (to ground ap a<lioA. 6Va. 
Xlar. 1 1 6 . 

If in an ajfumpjit the plaintiff declaics, jfoat the defen- 
dant did affumeandpronufe to pay to thcr{>tAintifffo*much 
money, and alfo to carry away certain wood before fuch 
a day ; the defendant as to the money cannot plead that 
he paid it, and as to the carriage of the wood, non tijfump* 
fit^ for the promife being iatire, cannot be apportioned. 
March 100. 

On an affumpjit in /ntu, payment^ or any other matter 
that excufes payment, may be given in evidence, pn the 
'general iffue. In an ajfumpfit in diedt it muA be pleaded. 

XwV/. 204, 5. * 

If the plaintiff declares upon an wdetitxtvj 
and upon a quantum meruit^ and the defendant pleads, 
that after the faid feveral promifos made, and before the 
a£lion brought, the plaintiff and defendant came to an 
account concerning divers Aims of money, and that the 
defendant was found in arrear to the plaintiff 30/. and 
thereupon, in confideration that the defendant promifed 
to pay the faid 30/. the plaintiff likewKc promifed to re- 
leafe and acquit thp defendant of all demands, this is a 
good ^ Account the firft contrafl is merged. 

2 Mod. 43, 44. 

The defendant cannot plead that he revoked hit .pro- 
mife; as \£A^ is in execution at the fuit of B. and J. S. 

0 defires to let hfan go at large, and that he will fati^fy 
him ; to which B. agrees ; though S. before any thing 
h done in purfoance of this promifo and agreement, coifies 
to B. and tells him, that he revokes his prcunile, and^t 
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he wIB not fiajid to it; yet Aich revocation cannot be 
pleaded in bar to the adion. t Roi. Ahr. 32. ^ 

b an adion upon an if the confideration be - 

mrmxiy s ta if one promim, to do fomething for me, in 
confideratioa of fomething to be done before by me, m 
oir for him, if I will Aie him for that he is to do for me^ 
f muft aver, that I have done that which, was firft to be 
dene by me, for dll that be done! may not maintain an 
4idion open the promifo. Cm. /or. C63, 620. For fur- 
ther pfUticttlars fee Gnu. Dig. on tho Cafe on 

\ and foe alfo 3 Cimm, 158 : and this Dictionary 
tit. Con/Ueratiott. 

A^MPTION, The day of the death of a faint fe 
called, $»fe rjns anima fe toekm affumicur. Du Cmugo. 

ASSIWANCB of lands, Ii where lands or tenements 
are conveyed by deed : and there is an ajkrauce of fliips, 
goods and mer^andife, (Ac. See Infuraneo. 

ASTER, and Homo Afier^ A man chat is refideot. 
Briitoml$t. 

ASTRARIUS HdBRES, (foom AfirOt the hearth of a 
chimney.) ft where the anceftor by conveyance hath fee his 
heir apparent and hii family in a houfe in his life-time. 
Co. Ltt. 8. 

ASTRUM, houfe or place of habitation, alfo from 

ajirf. Placii. Hilar. i8Ed. 1. 

ATEG AR, A weapon among the Saxonsy which feems 
to have been a hand-dart, from the Sax. Acton to fling 
or throw, and Gar a Weapon. Sptim. 

ATHE, A privilege of adminiftringan oath, 

in fome cafes of right and property ; from the Sax. at by 
otheyjuramentum. It is .mentioned among the privileges 
granted by king Hen. 2, to the monks of Glmflonbmy. 
Caitular. Abate. Glafton, MS. fot. 14, 37. 

ATIA, See odio ^ atia. A writ of enquiry whether a 
perfon be committed to priTon on juft canfe of fufpicion. 
ATILIA, Utenfils. or country implements. Blount. 
ATRlUlif, A court before the houfe, and fometimes 
a church-yard. 

^o ATTACH, Attachian, From the Fr. attaehe 9 \l To 
tree or apprehend by commindmentof a writer precept. 
Lamh. Slmu Hh. 1. cap. 16. It differs from arreft, in (hat 
he who arrellech a man carrieth him to a perfon of higher 
powder to be forthwith difpofed of; but he that attnehetb 
keepetb the party attachtdy and prefen ts him in court at 
the day afighed \ as appears by the words of the writ. 
Another difference there is, that arreft is only upon 
the body of a man ; whereas an attachtrunt is often- 
times upon his goods. Kitch. 279. A capias taketh hold 
of immoveable things, as lands or tenements, and pro- 
perly belongs to real actions, but attachment hath place 
rather in perfonal actions. Bra^. lib. 4 : Fhtay lib. 5. ^ 
cap. 24. 

ATTACHI AMENTA BONORUM, A diltrefi taken 
upon goods or chattels, where a man is foed for perfonal 
eftate or debt, by the legal attachlatori or bailiffs, as fe- 
cority to ahfwer an afiUon. There is likewife oxtaebia- 
menta defpinU & bofcoy a privilege granted to the oifioeri 
of a foreft, to take to their own u(e, thorns, brufh, and 
wind-fall within, their precindU. Kenneths Paroch.Anti^. 
p. zoo 

ATTACHMENT, Is a procefs from a court of re- 
cord^ awarded by the jbftices at their diforetion, en a 
bare fuggeftion, or on their own knowledge^ and is pro** 

pcrly 
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pfrly grfmtablc in cafts of contempts, againft wluch all 
courts oF record, but inorJ f/pcci.illy choic of UyitnU/hr- 
hallt arid above all ihe court of 7 ?. K, may proceed in 
a fummary manner. Lendj^s IL wL P. C. ii. c. 22 ; See 

1 ff'tl/l 300. 

The moft remarkable inllances of contemptr. ftem 
ycduciblc to the following heads,— 1. Comenipci of the 
icing’s writs. 2. Contempts in the face of a court. 3. 
Contemptuous words or writings concerning the court. 
4. Contempts of the rules or awards of the court. 5. 
iXbufe of the proccr5 of the courts. 6. Forgeries of vvrits 
and other dcccipts tending to impofe on the court. 2 
Hmvk, P,C. i.\ 22. § 33. 

AH courts of record have a kind of difcrctionary pow'cr 
over their own oJKccrs, and are to fee tliat no abulbs be 
committed by them, which may bring dlfgrace on the 
courts thcmfclvcs ; thereibre if a flicrid’ or other olHccr 
ihall be guilty of a corrupt practice In not ferving a writ ; 
as if he refufe to do it, unlcls paid an nnreafonabio gra- 
tuity from the plain titf, or receive a bribe from the dc- 
iendant, or give him notice to remove his peifon or ef- 
fedls, in order to prevent the fcrvii e of any writ ; the 
court which awarded it may pm. iHi /iie 4 i offences in fuch 
a manner nm (hall frem proper by aftachmeut. Djer 218. 

2 2z. § 2. 

But if there be no palpable corruption, nor cxtr.aordi- 
nary circuniHance of wilful negligence or obllinacy, the 
judgment whereof is to be left to the diferetion of the 
court, it feems not ufual to proceed in this manner ; 
but to leave the party to his ordinary remedy againli the 
fheriff, cither by aflion or by rule to return the writ, 
or by an alias and pluries^ which if he have no excufe for 
lot executing, an attachment goes of courfe. 62, 
264. : 'Noy loi ; i*‘. B. 38 : Finch 237 : 5 Mod. 314, 

Attachmtnt lies againft attornics for injiiftice, and bafe 
dealing by ihcir clients, in delaying fuics, as well as 
for con tempts to the court. iHiVwk.c. 2 2 .§ 1 1. IFaffidaviis 
to ground an attacbmmf arc full as to the charge ; yA if 
the party deny fuch charge by as plain and pofiiive aflida- 
vits, he (liall be difeharged ; but if he take a falfe oath, 
he may he indided of perjury. McJ. Ca/l in L* ^ L. 81. 

Againll iluTirt's making falTc returns of writs* and 
againlt bftiliifs for frauds in arreft^, and cv.ccedi.ag their 
power, U*.'. (ittachmeut may be had. For contempts 
againll the king’s v/nij> ; uiing them in a vexatious man- 
ner; altering tne teAe, or filling them up after fealed, sife. 
aiiachfiient lies. And for contempts of an enormous kind, 
in not obeying writs, isc. attachment may iffae againll 
pteis. 2}Ia<ivk,L\ 22. § 33, ^c, for perfuailing jurors not 
to appear on a trial, attachment lies againll the party, for 
obdi uding tiic proceeding of the court. 1 LUl. 121. The 
court of Vi. may award attaihmtnts againll any inferior 
courts ufurping a juriflidion, or ading contrary to juf- 
tice. Salk. Z07. Though it is ufual hill to fend out a 
prohibition. 

Attachm$nt lies for proceeding in an inferior court, af- 
ter a habeas cot pus ill'ued, and a JhpctJlih'as to llay pro- 
ceedings. 21 Car. B. R. And attachment may be granted 
againll juilices of peace, for proceeding on an indidlment 
after a Ltrtiorarl delivered to them to remove the iodid- 
ment. 1 Ldl. izi. But it does not lie againfl a corpora- 
tion, the mode of compulfjon being hy iVquellrariou. 

377. ^litachment lies againll a lord that cef life* 10 
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I hold his coiirt, after a writ ifludd to him for thatpurpofe,- 
; fo that his tenant t^rinot have right done him. Iftiv Nat, 

\ Br. 6, 27. 

[ An attachment is the proper remedy fdr difobedience 
of the rules of court ; as of thofe made la ejedmenr, 
orbiirament, Etfc, So where a defendant in account, be- 
ing adjudged to accountbeforc the auditors, refufes to do 
I it, unlcfs they will allow matter difhllOwed by The court 
I before; or where one rcfufcs to pay cods taxed by the 
j mailer^ whofe taxation the law looks upon gs a taxation 
by the court, i Mod, 21; 1 Sa/k’, 7 1 . 

Bur an attachment is not granted for difobedience of a 
rule of ttiusy unb.Ts it be firft rtiade a rule of court ; 
nor for dy|»edience of a rule made by a judge at his 
chamber, Wlefs it be entered ; nor for difobedience ef 
any rule wLhour perfonal f-Tvice. 1 Salk. 8±. 

Alfo an attachment is proper for abufes or the procefs 
of the court ; as for fuing out execution where there is no 
Judgment ; bringing an appeal for the death of one known 
to be alive ; making ufc of the procefs of a fuperior 
court, to bn'sg a defendant within the jurllclidion of 
an inferior court, and then dropping it, ufing fuch pro- 
cefs in a vexatious, opprcllive, or unjull manner, wdlh- 
out colour of I'erving any other end by it. 2 Hazi'k, P. C, 
(.2 2. It feems alfo ih.it are puniOiable 

by aitadiment for foul pradiccs. 2 IJa^vk. P C. r. 22. § 30. 
G'/v'y/i'j j are thus punilhable for milbshayiourin their olhccs. 
IJ, il ; If lticJ/cs for non-attendance on a trial. Lviictj\t 
ILnvk. P, C. ii. r. 22. § 33. in n. — Peers arc y^ible 10 
attachment for certain outrageous contempts, as a dii- 
obcdiencc to a writ of htdeas corpus, and generally of 
other writs. LI, ib. 

Attachments are ufualh grnhttd on a vide to Jbewj caufe, 
unlefs the offence complained of be of a fligniiu nature, 
and pofiiively fwprn to; in wbkh bill cafe the paify is 
ordered to attend, which he mull do in perfon, as mull 
every one againll whom an attachment is granted ; and if 
he fn dl appear :□ be apparently guilty, the court in dil- 
cretion, on confidcraiion of the nature of the crime, and 
ocher circumftanccs, will cither commit him immediately, 
in order to anfvvcr interrogatories ro be exhibited agninil 
him concerning the contempt complained of, or will fuf- 
fer him to enter ioto recognizance to anfvvcr fuch iiitci • 
rogatories ; which if they be not exhibited within four 
days, the paKy may move to have the rccognizince dif- 
ch^rged ; olherwife he mull anfwer them, though exhi- 
bited after the four days ; but in all cafes, if he fully an- 
fwer them, he lhall be difeharged as to the attachment, 
and the profccutor DiaH be left to proceed againll him for 
the perj.ury, if he thinks lit ; but if he deny part of the 
contempts only, and confefs other part, he lhall not be 
difeharged as to thofe denied, but the truth of them lhall 
be examined, and j^uch punir'imenc inHtdcd 28 from the 
whole Hnll apper.rrcafonablc ; and if his anfwer be eva- 
five as to any material part, lie fli.all be punilhed in tlie 
fame manner as if he had confefled it. 2 Haivk, P, C. 
f, 22. § I : i^Salk. 84 : 6 MoJ, 73 : 2 yones 178. 

Upon ail ihcle exarnipatiuns the mailer is to make liis 
report, and the party is theri dnd' riot before acquitted, or 
adjudged in contempt. ///rr.W.‘25.' and in the latter 
cafe is ciAcr immediately fcntenced or Cdmmittea to 
the marflral; unlcfs the Coart ivaive giviflg judgment (as 
they fomedmes do from motives oflcnhy)‘and order the 
recognizance to be difeharged, ^ Burr, 12^6; or the 

Attorney 
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Attorney Gefieral cpnfent that the party may continoe 
6 n Che recogaiasance to appear under a rule of court at 
fome future time, t Burr. 797, ' 

Attacbmentf for non-payment of coda, and for non- 
performance of an award, arc in the nature of civil exe- 
cutions. 1 Term Rep. a66« 

Attachment out of may be had ofcovtrfe, upon 

affidavit made that the defendant was fcrved with a /nh- 
patna^ and appeared npt ; .or npon non-performance of any 
oi’der or decree ; alfo after the return of this nttaehmenty 
that the defendant non eft inventus^ ^c, then attachment 
with proclamation ilTuea againd bimt (ifc. Sjmb. 
And for contempta, when a party appears, mud upon 
his oath anfwer interrogatories exhibited ^%aind him f 
and if be be found guilty, he (hall be fined. 

On attachment the party is not obliged to anfwer any 
interrogatories tending to coivyifk him of any other of- 
fence. Stra^ 4^ ; or which may fubjedl him to a penalty. 
HardnJD, 239. 

Attachmiyit op pxiviLBOB if where a man by vir- 
tue of his privilege calls another to that court whereto 
he himfelf belongs, and in refpefk thereof is privileged, 
there to anfwer lomc adlion (as an attorney, ^e.)\ or it is 
a power to apprehend a man in a place privileged. Book 
Entr. 43 1 { Corporation courts have fometimes power by 
charter to ifTuc a/tdcbmenti, and fome courcs-baron grant 
attachments of debt. Kitch, 79. 

Attachment forkign, is an attachment of the 
good# of foreigners, found in fome liberty, to fatisfy 
their creditors within fuch liberty^ Car^i* Rep. 66. 

Fjmign Attachment under the cudom of London is thus ; 
if a plaint be entered in t|ie court of the mayor, or the 
nieridagaind A. and chh^procefs be recur^i^d and 
thereupon plaincilF fuggeds .that another perfon within 
London 'n indebted to A. the debtor (hall be wrfted (whence 
he his called the garnijbee^) and if be does not deny himfelf 
to be indebted to A. the debt Hiail be attached id his hands. 
Cum. Dig. tit Attachment foreign^ cites. 22 ii(. 4. 3Q. 

"rhe plaint may be exibited in the mayor^s or the Jhe- 
rtfs' court; but the proceeding in the former is the mod 
advantageous. Id. ib. 

This cudoroof foreign attachment is fiiid to prevail in 
Exeter and other places. Sed qu. 

iidt <1 foreign attachment cannot be ha^ when a fuic 
is depending in any of the courts at Jleflmnjfer. Cro. 
Eliz.^i^ip /^nd nothing U attachable h\x< for a eartain 
and due debt: though by the cuilom of London 
niiiy be attached before due, as a debt; but not levied 
before due. Sid. 327: i Nclf Ahr. z'iz, 283. 

foreign attachments in London ^ upon plaint of debt, arc 
made after this manner; A. tnveth B. lool. and C. ij 
indebted /o A. I CO/. B. enters an action againft A. of ZCOA 
and by Artueof that action a fayani attacheth Ioo4 in the 
hands of C. as i}?e money of h. to the ufc of B. which is 
returned upon that acJl^n, The attachment being made, 
and returned by the ferjeanc, the plaintiff is immediately 
to fee an attorney before the next court, or the defendant 
may then put in bail to the attachment, and nonfuit the 
jslaintiif: four court days mull pafs before the plaintifi'can 
caufc C. the garnijhecf in whofe hands the money was at- 
taJjedy to Ihew eagle why B. Ihould not condemn the too/. 
attached id the hands olC, as the money of A. the defendant 
in the aflion (though not in the attachment') to the ufc of 
B. the plaintiff : and the garoilhee C. may appear in court 
VoL. 1 . 


by bis Attorney, wage his law, and plead that he hath 115 
money in his hands of the defendant's, or other (necial 
matter 1 but the plaintiff may hinder his waging or law, 
by producing two fofficient citinena to fwear that the giw- 
nifheiriiad either money or goods, in his hands, of A. at the 
time of the attachments of which affidavit is to be made 
before the lord mayor, and being filed, may be pleaded 
by. way of eAoppel: then theplaintifiF mult put in bail, 
chat if the defendant come within a year and a day into 
court, and he can difeharge himfelf of the money con- 
demned io court, and that he owed nothing tp the plaia- 
tiffi at the time in the plaint mentioned, the faid money fiiall 
be forth-coming,, If the garnifhee fail to appear by 
his attorney, being warned by the«officer to come into 
^ourc CO ihew ^aufe as af(|peraid, he is taken by defautc 
for want of appearing,, and judgment given againft him 
for the goods and money attached in his hands, and he is 
without remedy either at common law or in equity ^ for 
if taken in execution, he muft pay the money condemned, 
though, he hath not one penny, or go to prifon ; <but the 
garnifhee appearing to fhew cauCe why the money or 
goods attached in. bis hands ought not t6 be condemned to 
the ttfe of the plainchK having feed an attorney may 
plead as aforefaid, that he hath no money or Koodi in his 
hands, of the party’s again ft whom theactachnmt isttli^; 
and it will then be tried by a jury, and judgment award- 
ed, fife, but afi^r trial, bail may be pur in, whereby the 
aftachment lhall be difiblved, but the garntihee, fife: and 
his fecurity will then be liable to what debt the plaintifF 
(hall make out to be due, upon the aflion : and all 
attachment is never thoroughly perfiefied, till there is a 
bail, and fatisfadion upon record* Pnvlleg, Lmi. 

Bu^ the originaldcfendant muft be fummoned and have 
notice ; otherwife judgment againft the garnifhee will be 
erroneous; and the money paid or levied in execution, 
or it will not difeharge the debt from the garni Ihce to 
the defendant : (thqugh it was alledged that the cuftom 
of the c^ty court is to give no notice.) 3 zg'j ; 
z Black. Rep. 834: Sec I Ld. Raym, 727. 

Where a foreign attachment is pleaded to an adlion, the 
cuftom is to fet forth, that he who levied the plaint fhell 
have execution of the debt owing by himfelf, and by 
whicli he ma attached, if the plaintiff in the original 
aiftion fliall wt difproveit within a year and a day ; now 
if the plaintiff in the a^ion. below doth not let forth 
fuch conditional judgment given by the court, k it wrong, 
becaufe he doth not bring his cafe within the cuftom. 
fide 2 Lutw. 9^.5. 

In afuM^fts ^c. there was evidence given, that the 
debt was attached by the cuftom of London before the ac- 
tion brought, and that it was condemned there befitre 
the plea pleaded ; and this evidence was given upon tl^e 
general iffue non ajjhopfit ; and it being infifted for the de- 
fendant, that this Ihouid relate fo as to defeat the plain- 
tift’s a^Hon, it was adjudged, that where there is an at- 
tachment and condemnation before the aclion bi'uught, 
it may be given in e-vidence upon the gtacni) ifTue, be- 
caufe there i« an alteration of the property ; but if the 
attachment be only before the at\ion brought, and the 
condemnatioo afterwards, the attachm/nt may be pleaded 
in aa^ments and the condemnation may be pleaded in bar., 
but mall not be given in evitlence on the general iffne, 
becaufe by the condemn^ion the property is altered, but 
not before. 1 Wi. 280, 291. 
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J^ion of deht^ the defendant pleaded in bar, that 
there wai a cufiam h London to attach the debt before the 
day of payment came; it per curiam ^ Aich a cuftom may 
be good, but CO have judgment to recover the debt be> 
fore the day of payment is come, cannot be a good caf- 
torn, becaufe the debtee himfelf could not recoverln fuch 
cafe, and therefore he who made the attachment (hall 
nefc. This cahom was pleaded, that the debtee in pen- 
foo, or his attornty^ may fwear that the debt is due ; 
bisr this cannot be good as to the attorney : it was agreed, 
that goods might be attached by a foreign attachment, 
and that the value thereof ought to be found before judg* 
Qient ; but that this plea was ill, becaufe the defendant did 
not aver it, viz. et hoe patotut eft verifteari. AT. Jonet 406. 

. A fom of money ^as to be paid at MieboilmaSt and it 
yras attached before that day'! adjudged, that a foreign 
aiiachmtnt cannot reach a debt ii is due ; therefore, 
though the judgment on the ntcadhinent was after Mi* 
chailmas^ yet the money being alftached before it was due, 
at is for that reaibn void. Cro. £/hs. 194. For further 
matter See Com, Dig, tit. jfttaehmis 0 ^ firiijys Aiiaehment. 

Money due to an executor or adaliwftrator, as fuch, 
cannot be attached. It would git^? iypgt|lle cmitradl cre- 
ditor priority over judgments, > y. Ldsu and 

oibers^ 3 297. Nor rruH-monty in the hands of 

the garni flite. See Doug, 380. 

In an action on the cafe the plaintUF had judgment 
againft the defendant, and he owing 6a/, io one G, D. 
he entered a plaint againft him in Lomkny and attached 
the 60/. in the hands of the faid defendant, againft whom 
the plaintifF had recovered as aforefaid, and had execu- 
tion according to the cuftom ; afterwards the plaintiff 
brought a fc\,fa, againft the defendant, to (hew caufe 
why Tie (hould not have execution upon the judgment 
which he had recovered, to which the defendant pleaded 
the execution upon the attachment ; and upon demurrer to 
that plea it was adjudged againd the defendant, becaufe 
a duty which accruech by matter f record ^ cannot be at- 
tached by the cujlom of London ; for judgments obtained 
in the king’s courts (hall not be defeated or avoided by 
fuch particular cuftoms, they being of fo high a nature, 
that they cannot he reached by.attachment. 1 Leon* 29. 

Debtor and creditor being both citizens of London^ the 
debtor delivered (everal goods to the i?AT/r|||||rrier then 
in London^ to carry and deliver them at and the 

creditor attached them in the hands of the earritf for the 
debt due 10 him from his debtor; adjudged, that the 
adlion (hould be difeharged, becaufe the eatrier is privi- 
ledged in his perfon and goods, and i*ot only in the 
goods which are hts own, but in thofo of other men, 
which he is in poiTefiion, for he is anfwerible for thein^ 
j Leon, 189. 

An executor fubroitted to an award, and the arbitra- 
tors awarded, that the defendant (hould pay the execu- 
tor 350/. This money is not attachable in his hands by 
any creditor of his tellator, though it is aiTets in his hands 
when recovered ; becaufe it was not due to the teftator 
tempo} e mortis y and the cuAom of foreign attacliments ex- 
tends only to fuch debts, i F’ent* ill, 

Attschmevt op the forest, Is one of the three 
courts held there. Mntewood 90, 99. The lower court 
is called the attachment ; the middle one, the fmainmti 4 
the highelL the juft ice in EyrfjJeat* The court f attackr 
meat, focueth to be fo called, bebaufe the merderort of 


the foreft have therein no otter authority, but to re- 
ceive the attachments of offenders again ft ojert and venifen, 
taken by the reft of the ofticers, and to enroll them, 
rhat they may be prefented and punifhed at the next 
juftii'c feat^ MashWooJ 03. And this attarhin^U by three 
means; 1. By j^ods and chattels. 2. Ay the body, 
pledges, and mainprife. 3. By the body only. This 
court is kept every forty days. Bee Crompton, in his 
Court of the Fore/i. 

A V TAlNDER, attinPia and attinifura ] The Fahi or 
corruption of the blood of a criminal capitally condemned ^ 
the immediate infeparable confequence, by the common 
law, on the pronouncing the fentence of death. 

He is then call^d attaint, attsn/iut, ftain^d or blacken- 
ed. He is bo longer of any credit or reputation ; he 
cannot be a witnefs in any court ; neither is he capable' 
of performing the fundlions of another m^n: for by an- 
anticipation of his puni(hmenr, he is already dead in law. 

3 Lift, 213. This is after judgment: for there is great 
difference between a man eouvidedy and attainted, though 
they are frequently through inaccuracy confounded to- 
gether ; when judgement is once pronounced, both ]a\r> 
and fad confpire to prove him completely guilty ; and 
there is not the remotell pollibility left of any thing to he 
faid in his favour. Upon judgment therefore of death, 
and not before, the attainder of a criminal commences : 
or upon fuch circumftances as arc equivalent to judg- 
ment of deaths as judgment of outlawry on a capital 
crime, pronoiMiced for abfeonding or fleeing from j||/iice, 
which tacitly confelTes the guilt. And therefore either 
upon judgment of outlawry, or of ddfth, for rreafon or fe- 
lony, a man (hall be faid to be attainted. 4 Comm, 380, 1 • 

A man is attainted by appearance, or by procefs : ^r- 
taiader on appearance is by confeflion, or verdiO, 
Confeflion, when the prifoner upon his indlflment being 
alked whether Gaiky or Not guilty, anfwers Guilty, 
without putting* himfelf upon His country; (and for- 
merly con&ffion was allowed before the coroner in fonc- 
tuary whereupon the offender was to abjure the realm, 
and this was called attainder by abjuration). Attainder 
by verdift is when the prifoner at the bar plcadcth Not 
guilty, and is foutid guilty by the verdid of the jury of 
life and death. And attaimier by procefs, (otherwifo 
termed attaimier by default or outlawry,) is when the 
party flieth, and is not found, until he hath been five 
times publickly called or proclaimed in the county, on 
the laii whereofhe is outlawed upon his default. Staundf 
FI. Co, 44. 122. 182. Alfoperfons may be attainted by 
ad of parliament. 

Ads of attainderof criminals have been psfled in feve- 
ral reigns, on the difeovery of plots and rebellions, from 
the reign of king Charles II. when an ad was made for 
the attaimier of (everal pTrfons guilty of the murder of 
king Charles to this time ; among which, that for af» 
talnthig Sir John Fennjotek, for conlpiring againft king 
JFAlia/tt, is the moll remarkable ; it being made to at- 
taint and convid him of high treafon on the oath of one 
witnefs, jdft after a hw had been^enaded, That no per- 
fon (hould be tried or attainted of high treafon where cor- 
ruption of blood is incurred, but by iteoath of two law- 
ful witaelTes, 'unlefs the party confe(^ (land mute, Qfr. 
Stat. y ci % IV. 3. cap. 3, But in the cafe ofStr John 
Fenwick, there was fomething extraordinary ; fortewaa 
iftdided of treafon^ oa the oaths of twd witneffirs 3 chough 
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but one ot>Iy wat pt^uced igsinft him on his trial. It 
was aUedged Sir ^cht had lampcxed with, and prevailed 
on one of the witaefles to withdraW. 

The confeqtieiices of attainder arc forfeiture ai^ 
'rtu>tlon. of blood ; wmh latter oannot regularly be'ukeii 
cfFbut by aft of parliament*^ Co, Lit, 591. 

As to'fcrfcifurB of landa^ Isfc, by a«ainder, Seethb 
■Did. tit. Forfiitufit. As to Cmrvpti§n of $loodp this ope- 
rates upwardaend dow/iwards, fo that an attainted jper- 
fcm can neither inherit lands or other h^dltameots from 
'bis anceflorSf nor.|euin thofe he is ai^dy in poiTeffion 
'of, nor tranfmit them bydefeent to any heir; but the 
faipe (hall efeheat to the lord of the fee, fubje^ to the 
'king’s Aiperior right of forfeiture ; and the perfon at- 
tainted (hall alfo obftrtsfl all defeents to his pe^crity, 
wherever they are obliged to derive a title through him*" 
CO a remoter anceftor. See titi. Ikmre, Dffieet, Forfeited. 

This is one of tbofe notions which our lawn have 
adopted from the feodai confluutipns, at the time of the 
Norman conqueft, as appears from its being unknown in 
thofe tenujes which are jndifputably or GaviUtindt 
•wherein, though by treafon, according to the antienc 
Saxon laws, the land is forfeited to the king, yet no cor- 
ruption of bloody no impediment of defeent enfues; 
and, on judgment of mere felony, no efeheat accrues to 
the lord. And therefore as every other oppreiSve mark 
x>f feodai tenures is now happily worn away in the(e king- 
doms, it is to be hoped that the Chrrmftion of ikod, with 
all ics^onnefled confequences not only of prefent efeheat^ 
but of future incapacities of dnberitantre even to (he 
twentieth generation, may in procefs of time be aboliih- 
ed by ad of parliament : as it Aands upon n very differ- 
ent footing from the forfeiture ef lands for^hieh treafon,, 
affeding the king’p perfon or government. And indeed 
the leriflature has, fretn time to time, appeared very in- 
clinable to give way to fo equitable a provifipn ; by enabl- 
ing that, in certain treafons fefpeding the papal fupre- 
21) ary, Stat, 5 E/iz, c, 1 ; and the public coin. Staff, 

5 Eliz, c. It : 18 E/iz* c, t : S fsf g fF, c. eS : 15 
Cs/ 16 Geo. 2. r. 28 ; and in many of the new niade felo- 
nies, created fince the reign of Henrj the Eighth by ad 
-of parliament, corruption of blood (hail be faved» But 
as in fone of the ads for creating felonies (and thofe wot 
of the mod atrocious kind,} this faving was negleded, 
or forgotten to be made, it feems to be highly rcefon- 
ablc and expedient to antiquate the whole of this dpdrrne 
by one undiiiinguifhing law : efpecially as by the flat, of 
7 y/nn, c. 21, (the operation of which is ppftponed by 
ASt, 17 Geo, 2. e, 39,) after the death of the Tons of the 
lace Pretender, no attainder for treafon will extend to the 
diiinheriting any heir, nor the prejudice of any petfon, 
other than the offender himfelf t which virtual^ abo- 
liflies all corruption of blood for treafon, though (nnlefs 
the legidature (hould interpofe,} it will ftili continue for 
many forts of felony. 4 Comm, 3B8, 9. 

In treafon for counterfeiting the coin, although by the 
itatuces corruption of bipod is faved, yet the lands of the 
ofiender are forfeited immediately to the kbig on'-ur/ufa- 
Jer, it being a diftind penalty from corruption of blood : 
for the con option may be faved, and the forfeiture re- 
main, fifr. And accordingly fo it is provided by fome 
flattttes. 1 SaH.>S$. 

Attednders atny bereverfed or falfified, by writ of error, | 
or by plea. If by writ of error, it mnft be by the king’s 1 
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tmeb ntid when hy plea, it may be by denyisil 
iho rfeafon, pleading a pardon by ad of parliament, tfr, 
$ hfti nil. 

By a lung’s taking the crown upoo him, all attainders 
of his'perjfoa are faHo purged, without any rever/kl« 
I taflA 26: Finch, L, 8s : Wood 17, This was the decli- 
ration of paribmeot, made in favour of Amor the ydu 
See J Comm, 248. - 

The Staff 8 |« c. {, requires Sir Geor^ Smdigt, 

major goueral Hplmts, and other' perfons to furrento 
themfelves to the lord chief jpftice, or fecretaries of ftatei 
or to be aftainted. By the 13 fF, 3. c. 3, the pretended 
Prince f fFabs is under attainder of treafon, And 
by lOes. 'i. the Duke f oOrmond end others ere 

atminidd. And .befides thefe a^ of attmnder, biUe 
for pains and fenaiutt are fometiotes paft; aS 

that agttuft the tifiop f SJechefier% 9 Css. |. 
r. 17. 

ATTAINT, attindfa.] A writ that lieth to 'enquire 
Whether a jury of twelve men gave a falfe verdid ; ( KneSf 
484 j) that (o the judgment fbltowipig thereupon, may be 
reverfed; and this muft be brought in the life-time of 
him for whom the verd^ was given, and of two at leaft 
of the jurors who gave it. This lay at the common law, 
only upon writs ofaj/ife *, and feems to have been Co-evil 
with that infritsitioa by king ffenrf ll. at thu^inilauce of 
his chief ju(iiceG 4 miu 7 .* being probably-meautasacheck 
upon the vnll power then repoi'ed in the recognitdrf of 
a&fe, of finding a verdid according to their own per^ 
fonal knowledge, without the examination of witneiTes, 
And even here it extended no further than to fuch io- 
(lancea, where the ilTue was joined upon the very point of 
aifife (the heirfliip, dilTeifuii tifr.) and not on any colla- 
teral matter; as villainage, bafiardy, or any otl^r dif« 
puted fad. ^ 

In thefe cafes the ajjifi was faid to. be turned into an 
infifff or futy, [affifa *vertitur in jurat am ^ or that the 
afli/e (hould be taken in modum matet, et non in tnodttm 
; that 4s, that theifiue fiioolddie tried by a common 
jury or -inqueil, and not by recognitors of aifife: {BraH. 
/. 4 . /r. I. r.34,^ t, 3,4.— /r.3.r. 17: tr, 5. c. 4. { i, 2 i 
FUt, L ’g»;i syip »:§.8t Co, Eni, 61, hi Booth, 213 :) arid 
then it artaifit lay againft the inquefi os 

jury thjfq|||||nd 4 fuch collateral ilTue: Br. 4. 1. 34 
2 : Flm, /• Neither is mention made by our an * 

tient writers, of ^ch a procefs obtaining after the trial 
by soqueft or jury, in the old Norman or feodai adions 
profecuted by writ of entiy. Nor did any attaint lie in 
trofpafi, debt, or other adiou perfonal, by the old com- 
mon law : beanie thofe were always determined by com- 
mon inquejfts or juries. Tear B, 28 £. 3. 15 : 17 jijf, pi, 
i$: FUt, $, tzc 16, At length the jl, of fFeJhn. 1, 
(3 I.) 38. allowed an attaint to be fued upon in* 

quefts, as well ns ajifis, which weVe taken upon any plea 
of land or of fretMd, But this was at the king’s aHcre- 
tion, and is fo underftood by the author of Fkta, (/, 3. 
c, 22. i 8. and 16,) a writer contempoirary with the fta- 
tute ; though Sir £d, OUe, (2 130. UJ^,) feems to 

hold a difierent opinion. Other fubfequent ftatutes, 
(1 B. 3* A i« r« 6 1 5 JS. 3. r* 7 : zSM 3., e, 8,) tm- 
trodum the fimie remedy in all pleas of trejfafs^ and 
the ftat. 34 E, 3. c. 7. extended to aU pleas whetfoener, 
perlboal as well as,real ; except only the writ of right, in 
fuch cafes where the mife or ififue is joined on the mrre 

M 2 right, 
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rix^tt and noton any rp/ 4 r/^f«/queftion. For though the 
attaint fcema to have been generally allowed in the reign 
of //irw;y the Second^ at the Srfl introdo^ion of the grand 
alBfe, (which at that time mi^ht confiAof only /uv/t e re- 
cognitors, in cafe they were ail unanimous) yet rubfequent 
authorities have holden, that no attaint lies on a falfe ver- 
dict given upon the mere right, either at common law 
or by flatuce ; becaufe that is determined by the grand 
affife^ appealed to by the party bimfelf, and now conAf- 
ting of fixteen jurors. Bra^. 290 : Flet. 5, 227 : Britt. 
243 ii IS Hen. 61 6 Bro, 4 br* tit. Atuint i RoU, 
jibr, 280. 

The jury who are to try this falfe verdict, muft be twen- 
ty-four, and are called the grand jury ; for the law wills 
not that the oath of one jury of twelve men (hould be at- 
tainted or fet afide by an equal number, nor by Icfs indeed 
than double the former. Bra^» tr. 5. t%4. § 1 : Flct. 1 . 

c, 22. § 7. If the matter in ^ffute be of 40/. value 
in perfonals, or of forty nullings a year in lands and tene- 
ments, then by Aat. i^Hem.6, e. 5, each grand juror mu A 
have a freehold to the annual value of twenty pounds. And 
he that brings the attaint can give tuber evidence to 
the grand jury, than what was ^fiMally given to the 
petit : for as their verdict is now ujing^ and the quef- 
tiop is, whether or no they did right upon the evidence 
that appeared to them, the law adjudged it the higheA 
abfurdity to produce any fubfequent proof upon fuch 
trial, and to condemn the prior jurifdiCtion for not be- 
lieving evidence which they never k.new. But thofe 
againft whom it is brought are allowed, in affirmance of 
the firA verdiCl, to produce new matter ; {Finch. L. 486 ;) 
becaufe the petit jury may have formed their verdiCt 
upon ^evidence of their own knowledge, which never 
appeared in court. If the grand jury found the 
verdict a falfe one, the judgment by the common law 
wat, that the jurors fliould lofe their lihnam Uxem 
and become for ever infamous ; Aiould forfeit their 
goods and the proAcs of their lands ; fliould themfclves 
be imprifoned, and their wives and children thrown out 
of doors ; fliould have their houfes rafed, their trees ex- 
tirpated, and their meadows ploughed ; and that the 
plain tiff ihould bereAored to all that he loA by reafon of 
the unjuA verdiCt. Bot as the feverity oCthis punifli- 
ment had its ufual efleCt, in preventiM|||| law from 
being executed, therefore by the flat. cRB, 7. c. 24, 
(revived by 23 Hen. 8. r. 3 ; and madc^^petual by 
1 3 £//&. c. 25;) an attaint is allowed to be brought after 
the death of the party, and a more moderate punifliment 
was inflicted upon attainted jurors, viz. perpetual in- 
famy, and, if the caufe of aCUon were above 40/. value, 
a forfeiture of 20/. a-piece by the jurors; or if under 
4c/. then 5/. a-piece, to be divided between the king 
and the party injured. So that a man may now bring 
an attaint either upon the Aacute or at common law, at 
his election; (3 /;;//. 164;) and in both of them may 
leverfe the former judgment. But the praClice of fetting 
aflde verdiCls upon motion, and granting new trials t has 
fo fuperfeded tl^ ufe of both forts of attaints, that very 
few inAances of an attaint appear in our books later 
than the fixteeiuh century. Cr9. Eliz. 309: Cro.Jac. 90. 

• It may be matter of lomc curioiity however^ and per- 
haps of ufe, under this head, to Aate fo much of the 
eld law as tends farther to explain, 
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I. By agalf^ vthem attaint may h 
II- In what ta/es It will lie. 

Ilf. 0 / the proceedings in attaint. 

I. The party grieved may have writ of attaint againA 
the other party, (whether pJaintilF or defendant) and 
againA the jurors or fuch of them as (hall be then living : 
it is faid any one that is hurt by the fa)(e vci^iel m.iV 
bring this writ; and if thft verdiCl be for matter of J<tna, 
the remedy commonly runs with the land, fo that any 
party or privy, as an heir or executor may have it. 

N. B. 109; Co. Lit, 294: 1 And. 24, 

Where trefpafs is brought dgainii baron and fane, and 
the plaintiff recovers, baron alone /hall not have attaint, 
for it (hall be brought according to the record. Br. Ba- 
ron and Feme, pi. 22. ^uccejfors of a parfon (hall have 
error or attaint of judgment againA the pr^'deceffur /?; . 
Attaint, pi, i lo. None /hall ha ve attaint but he that tnety 
be re/lored to the thing loA by the judgment ; per Btam- 
/lone Ch. J. Mar. 210. Reverfioners may have an at- 
taint upon a falfe verdiCl, Ci/c. againA a particular tenant, 
who (hall berellored to his poffeflion, and the reverfioncr 
to his arrearages. Aat. 9 /!. 2. r. 3. This aClion mud 
be brought againA the jurors, and the parties to the iiril 
fuit ; or, if the parties be dead, their heirs, or executors, 
or any other for the moA part that recovered by the fird 
judgment. Dyer 201. if all the jurors but one are dead, 
the action is gone, and no attaint can be brought ; and 
where any one dies depending the fuit, it is gone; but not 
by the death of the defendant that recqvered in the ArA 
aClion. Dyer 139: Hob. 227. 

II. Attaint lies where a jury gives a vcrdiCl contrary to 
evidence : where aj udge declares the law erroneoufly. j u Jg- 
ment may be reverfed ; but in this cafe the jury Ihnll be 
excufed. Faugh. 145. Attaint lies not for that which 
is not given in evidence ; nor upon an inqueA of oflicc, 
fife, or when a thing found is impertinent to the iffiic. 
Hob. 53 : Co, Lit. 355. And, no attaint lieth where the 
king is foie party, and the jury And for him. 4 Leon. 46. 
aliter where the fuit is tarn pro domino rege quam pro Jsii/o. 
s^Leon. 46. An attaint may be. brought where ary mace- 
riul falfehood is found, though feme truth may be found 
with it; as where a jury (hall And a man guilty of many 
trefpa(res, who is guilty but of one trefpafs. So if a jury 
And any thing againA the common or Aatute law, that 
all men are to cake notice of, this may make them charge- 
able in attaint. Bro. 44: Hob. 227. 

The jury may be attainted two ways; lA, where they 
Jind contrary to evidtner ; zdly, where they And out of 
the compafs of the allegata. But to attaint them for 
Anding contrary to evidence is not eafy, becaufe they 
may have evidence of their own conufance of the matter 
by them, or they iSay And upon diltruA of the wic- 
neffes, or thoir own proper knowledge ; but if they And 
upon evidence chat does not prove ihe allegata, there it is 
ea(y to fubjcCl them to ail attaint, becaufe it is manifeA 
that what is fo Found is an evidence not correfponding to 
their i(rue, and this was the only curb they had over the 
jurors ; for the judge being beA maAer of the allegata, if 
they did nov 'follow his direction couching the prooi, they 
were then liable to the danger of an attaint ; and there- 
fore find the judges, from the difficuity,^.of attainting the 
have granted new trials^ whereby jurors have been 

freed 
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froM iht fear of attainN they fitter m gfei^ 
in gi^ving ; but fince the attaint h only dif- 

¥/ed^ and, not taken away» ’tis necaflary that a certain 
matter (hould be brought before diem ) and therefore 
in tr^jf>a/t, the quantity and value of the thing de- 
manded jnuft be fo conveniently deferibed, that if the 
jury find damages beyond fuch quantities and value, it 
may be apparent excfjjtve, and they fubjeft to the attaint ; 
and fo onfpecial contract, they niuft be fei forth fo pre- 
cife^y, that if evidence he given of another central ^ and 
not in the allegations, and yet the jury find for the plain- 
tiff 9 tb^ ntay be fuhjeft to av attajnt ; and were it other- 
wife, if the plaintiff had a jury to his turn, and the judge 
(hould direct that the plaintiff be non fuit, yet if the 
plaintiff would Hand the trial, thejudge mud give pofitive 
dire^lions to find fortEe defendant; and there would be no 
means of compelling the jury to find according to the di< 
rcdlion of thejudge” if they were not under the teiror of 
an attaint, if they did otherwiie ; fo this is the only curb 
that the law has put in the hands of the judges to retrain 
jurors from giving corrupt verdidls* Gtlb^ H C. B. i^8 

III. The procefs to bciffued is dire£led hy fiat. 23 ff 8 
« . 3, already mentioned : and hy the faid fiatute it any of 
the petit jury appear at the return of the writ of attaint, 
the plaintiff (hall affign the falle oath of the verdict untruly 
given. And if the defendant, or any of the petit jury appear 
not on difirefs, the grand inqueff ihali be taken by default. 

The petit jury can plead no plea, but fuch as may ex- 
cufe them of the falle oath 1 M. Jbr. 

In the court of King*s Bench and Common Pitas, and the 
court of Hufiirtgsof London, attaint may be b^-ought ; and 
the plaintiff fetting afidc the verditl, (hall have' relUtu- 
lion, Cs’r. But if the firft verdid be afh'^ined, the plain- 
tiff (hall be imprifoned and fined. 1 1 7. r. zi. 

In attaint the parties and the jury appeared and deman- 
ded oyei‘ of the record upon which the attaint was founded, 
which record being in the Common Pleas, they had it, 
and thereupon the plaintiff affigned, the falle o.-ith ; the 
defendants pleaded, that they made a good and lawful 
oath ; upon which they were at iflue, and in the fame 
term tEe record was removed by a writ of error into the 
King’s Bench ; adjudged, that notwithllanding it was 
thus removed, the court of Common Pleas might proceed 
if the procefs for the grand jury were returned. Dyer 284. 

Attaint was brought in the Common Pleas egainli a 
jury, for a verdidl given in the King’s Bench, where- 
upon the record was removed from that court to the 
Common Pleas, and there the verdiil Was affirmed ; ad- 
judged, that the plaintiff in the a6>ion fhall have execution 
according to the verdid, for the record is in the King’s 
Bench, and nothing but the unor thereof in the Common 
Pleas ; but if the verdid had been fee afide, and execution 
had been had upon it before it was fee afide, then the 
court of Common Pleas might have awarded reffitution 
to the party grieved. Cro. '£/iss. 371. 

A non-fuit in attaint is peremptory: and no fuperfedeas 
isgrantable upon ar/^/a/. Co. Lit, 227. 

An attaint 0,% well as a writ of error (hall follow the 
"nature of the adion upon which it is founded ; fo that if 
iiimmons and feverance lies in the firll action, it (haU do 
fo like wife in the esttsunt, but this is not a fuperfedLa* as a 
writ of error is $ Adjudged likewile, if damages are re 
covered againff feverai in a nation of conlpiracy, all of 
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thorn mafir join in an 4/M/V1/, and the non^fuit of tm tf 

thfOl (hidi hot hurt the relh 6 Rrp. 2$. 

In an ditaint the pjainiiff (hall recover againft all th« 
jurors, tenantSi and defendants, the coils and damages, 
which he (bull fuitain by delay or oiherwife in that fuit : 
and if the defendant’s plea in bar be found againft him, 
the plaintiff will have judgment 10 be reftoredto what he 
loft, with damages, fidts, ii H 6. e, 4. and 1 e 6. e. e, 
ATTAINTED See A TTAJNDER. 

ATTAL SARISIN, The term by which the inhabi- 
tants and miners of Commoall, call an old deferted mine, 
that is given over, /. e, the leavings of the Barafias, 
fins, or Saxons. Cowel. 

AT FEGl A, From the Lat. 41/f and tego,] A little houfe, 
BthePjoerd, lib, 4. Hifi. dngL cap. 3. Biount, 

ATTENDANT, attemdens.’\ Signifies one that owes a 
duty or fervice to another, or in fome fort depends on him. 
Where a wife is endowed of lands by a guardian, (he 
(hall be attendant on the guardian, and on the heir at 
full age. Tttmsdeltiy, 

ATiBRMlNlNG, From the Fr. atterminer.] The 
granting a time or term for payment of a debt. Ordinatin 
d^ libeftatibus perquirendis, ann. 27 Ed. i. And fet 
bP<fl .2 r. 4. " . ^ ^ 

A FTlLE, dtiilium, attilamentum.'} The rigging Of 
furniture of a thip. Fie a. lib, 1. r. 25. 

A 1 TORN ARE REM, To attum or turn over monejr 
and goods, O'/x. to affign or appropriate them 10 fome 
particular ufe and fervice. Kenneths Paroch. Jntiq.p, atj. 

A I TORNATO FACIENDO VEL RECTPIENDO, 
A writ to command a iheriff or fteward of a couiity-courc^ 
or hundred court, to receive and admit fin attorney, ta 
appear for the perfon that owes fuit of court. F. N, B% 
X36. Every perlbn that owes fuit to the county-court, 
court- baron, (sTr. may make an attorney to do his fuit. 
fiat, 20 H. 3. c. 10. 

ATTORNEY, attornatus ] Is one that is appointed by 
another man to do any thing in his abfence. hVefi. Symb: 
Cfdmpt, Jarifdid. 105. An attorney is either publick, in 
the courts of record, the Kin^s Bench ana Common Pleas, 
iBc, and made by warrant from his client : or private, 
upon occaiion for Ihy particular buftoefs, who is com- 
monly mad^^y letter of attorney. In ancient times, 
thofe of ^utl||Bly in courts had it in their power whether 
they would (offer men to appear or fue by any other but 
themfeives: and the king’s writs were to be obtained for 
the admiffion of attornics: but, (incethat, attornies have 
been allowed by fcveral (latuces. Attornies may be made 
in fuch pleas whereon appeal lieth not : in criminal cafes 
there will be no attornies admitted. See ftac. Clone, 6 Ed. 
\,ft.\, c, 8 . An infant ought not to appear by attorney,, 
but by giurdian, Tor he cannot make an atcornev, 
but the court may affign him a guardian ; 1 Li/I, Air, . 
138. Infants, after they come to full age, may fue by 
attorney, chough admitted before by guai^ian, 1ft 
aflion againll baron and feme, the fome being within age, 
(he tnuit appear by guardian ; but* if they bring an action, 
the bufband (hall make attorney for both. 1 Danv* 
Abf, 602. Where bwon and fome are fued, though the 
wi(e cannot make attorney, the hulband may do it for 
bocn of (hem. a Sand, 213. One non compos mentis^ being 
within age, is to appear by guardian; but after he uof 
age he in uft do it b> attorney. Co, Lit, 1 3 $ . An ideoc is not 
10 appear by attorney, but in proper perloa. A corporation 

cannot 
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ciimoc 9 !pjp^r otherwife tlban by attorney^ who is made 
by deed^inder the feal of the corporation. FUwd, pt. 

Attornigs at law, Are fuch perfoos as take upon 
them the bufinefs of other men, by whom they are retained* 

Before The ftatutc of Weji. 2. c, 10, [13 £d. i. 

1083,] all attornies were made by letters patent under 
the great ieal, commanding the juftices to admit the 
perfon to be his attorney. Thefe patents, where they were 
obtained, feemed to have been inrolled by a proper officer, 
called the clerk of the warrants ; and alfo the courts in- 
rolled rhofe patents on which any proceedings were. If 
luch letters patent could not be obtained, the perfons 
were obliged to appear each day in court in their proper 
.perfons. C. P, 33, 33. 

The faid Batnte of fPefl. z. r. 10, gives to all perfons 
a liberty of appearing, and appointing an attorney, as if 
they had letters patent ; and thettfore the clerk of the 
warrants received each perfon*s drarlrant, and upon the 
,warrant it equally appeared to the court, that he had ap« 
<pointed fuch a one his attorney to the cod of the caufc, 
nnlels revoked ; fo that on eac^i a£l there is no occa/ion 
,of the plaintiff’s and defendant’s pnfeoee, as was ufed 
l)efore that time. This auchuiN.ty|fontinue$ till judg- 
ment, and for a year and a day, andmterwards to Aie out 
.execution, and for a longer time, if thdy continue exe- 
cution ; but if not, the judgment is fupf^fed to be fatis- 
fied ; and to make it appear otherwife, the plaintiff mnft 
.again come into court, which he cither does by a /^/rr /hP 
kCr an adlion of debt on the judgmeni. //. C\P. 33, 
/^'he atrornies of i?. /? . are ot record as well as the at- 
tornies of C\ B, I R9IL 3. And it is now the common 
courfe for the plaintiff'and (kfendant to appear by atcor- 
/»cy. F.N B. zS. D. But where the party lUnds in con- 
tempt, the court will nut admit him by attorney, but oblige 
him to appear in perfon. id, t 6 .t. Outlawry as excepted by 
iUt. ' ^ r. 18, unlcfs where the court 

'Ortitrs fpcciai bail. By llat. 13 3. e. 6, attcurnies 

are to take the oaths to government under penalties and 
difability to pradife. By Hat. i H. 5. e. 4, no Ihcriff, 
^fheriff’s clerk, receiver, nor (heriff ’s bailiff fliall be at- 
torney .la thc4iing’s courts during the time he is in office 
with •any fuch QirriiT.” 

In Trinity Term 3 1 Gee, 3, a rule of court was made to 
prevent the admiffion of perfons under irre||ttlar articles 
of clerkffiip, fsfe, chiefly to prevent the clerks of attor- 
nies from adling as principals. See 4 Term Bep, 379. 

Parties to fines, as well demandant or plaintiff as te- 
. nants or defendants, that will acknowledge their right of 
. lands unto others in pleas of njearrantim chartee^ evuenetniy 
ijc, before the fines pafs, lhall appear perfonally, fo 
that their age, ideocy, or other default (if any be) may 
be difeerned : provided that if any, by age, impocency, or 
cafualty, b not able to come into court, one of thejuflices 
fliall go CO the party and receive his cogntzance, and ftial) 
take with him a knight or man of good tame. Barons of 
the exchequer and julHces ffiall not admit attornies, but 
in pleas that pafs before them, and where they be a^ned, 
-Referviog to the ChanceJIor hb authoiity in adOiitfcing 
attornies, and to the Chief Joflices. gat. .15 E</. a. flat, i* 

In refped of the feveral courts, there are attornies at 
and attornies fpecial, belonging to this or that 
xwrc only. An attorney .may be a folicitor in other 
coons, by afjpecia] retainer : one may be attorney 

another do the bofineiii^ and there are ' 


nies who liianage bofintfs o«t of the courts, Jlaf. 4 
H, 4. r. 18, was enaded, that the Juftieei fliould examine 
attornies, and remove the unfkiifu] ; and attornies fliall 
fwear to execute their offices truly, fsfe, and by flat. 33 
H, 6. f. '7, the number of attornies in 'Nnfolk and St^olk 
werelimiced. 

By 3 Jac, 1. r. 7, attornies, fdc, fliall not be allowed 
any fees laid out for counfei, or ochert^ire, onlefs they 
have tickets thereof flgncd by them that receive fuch fees; 
and they fhall give in true bills to their clients of all the 
charges of fuics, under their hands, before the clients 
fliall be charged with the payment thereof. If they delay 
their client’s fuic for gain ; or demand more than their 
due fees and difburfements, the clients (hall lecovercoflt 
and treble damages; and they (hall be for ever after dif- 
abicd to be attornies. None fliall be^ admitted attornies in 
courts of record, but fuch as have been brought up in the 
faid couyes, or are well pradifed and (killed, and of an 
honefl difpofltion ; and no attorney fliall Aiffer any ocher 
to follow a fuic in his name, on pain of forfeiting 20/. to 
be divided between the king and the party grieved. This 
ffatute, as to fees to counfei, doth not extend to matters 
cranfaded in inferior courts, but only to fuits in the 
courts of IVtftminfter Hall, Garths 147. 

By the flat, u Geo, i. otp, 29. If any who ha'th been 
convided of forgery, perjury, fubornation of perjury, 
or common barratry, (hall pradife as an attorney or 
folicitor in any fuit or adion iu any court, the judge 
where fuch adion .(hall be brought hath power to tranf- 
port the offender for feven years, by (uch ways, and 
under fuch penalties as felons. 

The ad 2 Gev. 2. c, 23, ordains. That all attornie® 
fliall be fworn, admitted jind inrolled, before allowed to 
fue out writs in the courts at fPeJhninfttr \ and after the 
firfl of December 173031000 fliall be permitted to pradife 
but fuch as have ferved a clerkihip of five years to an at- 
torney, and they fliall be examined, fworn and admitted 
in open court ; and attornies fliail not have more than two 
clerics at one time, Vfc, Every writ and copy of any pro- 
cefs ferved on a defendant, and alfo every warrant made 
out thereon, (hall bedndorfed with the name of the attor- 
ney by whom fued forth ; and no attornies or folicitors 
(hall commence any adion for fees till a month after the 
delivery of their bills fubferibed with their hands : alfo 
the parties chargeable may in the mean time get fuch 
bills taxed, and upon the taxation the (um remaining due 
is to be paid in full of the faid bills, or in default the 
parties (hall be liable to suachment, f^c. And the 
attorney is to pay tfie.coAs of taxation, if the bill 
be reduced a fixch part. A penalty of 50/. infltded, 
and difability to pradife, for ading contrary to this 
flaiute. 

By ft, .6 Get. 2. eu/. 27, Attornies of the courts at 
JVeftminficT may pradife in inferior courts. 

By IS Gee. a. c, 13, Attornies, fdc, that ad in any 
county-court, without being admitted according to the 
ftatuce 2 Gep. 'V ^.23, (hall forfeit 20/. recoverable in 
the courts of record ; and no aftcorney, who is a prifoncr 
iu any prifon, (hall (ue out any writj 6r profecute fuits ; 
if he doth, t.^e proceedliiss (hall be void* and fuch attor* 
nty, is* to be flritek off the roll. But fnics com* 
menced before by them mav be carriefl. Bo.. A yptaker 
Serving a eJetkflup, and taking affirmation 

bdiad of an oath, fliall be adAHtcdan ikMtmey. 

3 By 
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Bjf die dtt. If Qm. 46* Pfe?ftn> t>QiiQ4 ahtkt w 
ttforoies or (ollcltori m.|p caolt «fidavitt t^>ade 
iad of the execQCiim of tl|« Article aiimef and 
places of abpdo of attoraey or folicrior^ aad clerk^ aod 
none to be admitted til} the aflSdayits be produced and 
read in court ; no attorney having difcootinued bufineA 
to take any clerki CIcrkf , are to ferve adually during 
the whole time, and make affidavit thereof.^ Ferftns 
admitted (Worn clerks In Ciaucety, or ferving a clerkfliip 
to fnchf may be admitted folicicors. By the fiat, at G.,2. 
c. z 6 . Any perlbn duly admitted a folicitor, may m ad- 
mitted an attorney, withont any fee for the oath, or ati^ 
ftamp to be imprefled on the parchmeiit» ‘whereon his 
admiffion (hail be written, in the fame manner as by fiat, 
Z'Gec, a. r. 13. ( 20, Attdroies may be admitted folicitors. 

By Aar. 25 V. 80, Every admitted attorney, rp> 

licitor, notary, pro^r, agent or procurator, Qiall annuafiy 
take out a ftampt certificate [with a c /. fiamp if within 
the bills of mortality, and 3 /.if el/ewhereA from the 
courts in which they- pradife, on penalty, of 50J. 

Attornies of courts; Csfc. (halt not receive or procure 
any blank warrant for arrefis from' any AierifF, without 
writ firll dclivered, on pain of fevere punilhment, expul 
iion, bfc. And no attorney Aiall make out a writ with a 
claufe ac etiam Sec. where (pedal bail is not re- 

quired by law. Pa/b* 15 Car. 2. See tit. A^^pcarana, 
Afiinn upon the cafe lies for a client againfi his attorney, 
if he appear for him without a warrant ; or if he plead a 
plea for him, for which he hath not his warrant 1 Li//, 
Ahr. 140. Bur if an attorney appear without warrant, 
and judgment is had, againA his client, the judgment 
Atall Hand, if the attorney be rcfponAble: €mra\ if the 
attorney be not refpbnfible. iSii/i.88. 

Aflion lies againA an attorney for fuAeribg judgment 
agairA his client by tdl dicit^ when be had given him a 
warrant to plead the general ilTue : this is undcrAood 
whtTC it is dune hy covin. 1 Danv. Ahr, 185. If an at- 
torney makes default in a plea of land, by which the 
parry lofcs his land, he may have a writ of deceipc againfi 
theactorney, and recover all in damages. IhiJ, An at* 
toincy owes to his client fecrecy and diligence, as well u 
fidelity $ and if he take reward on the other fide, -or 
caufe an attorney to appear andconfefs the aAion, he 
may be puniAied. Hob. 9. 

but action lies not againfi an aitorney retained in afuit, 
though he knrws the plaintiiF hath no cauA of feflion ; 
he only ading as a fervant in the way of hA profcfiiob. 
^Injl. 117: I Mod 209. Though, where an attorney 
©r foliciior is louod guilty of a grofs neglect, the court 
of Chancery has in feme cafes ordered him to pay the cofts. 

1 P tPms. 593. He who is attorney at one time, is 
attorney ac all times, pending the plea. 609, 

And the plaintifi' or defendant may not change his attor- 
ney, white the fuit is depending, without leave of the 
court, which would refied on the credit of actomies ; 
nor until his fees are paid. Mieb. 14 Car, A caufe is to 
proceed notwithfianding the death of an attorney therein ; 
and dot be delayed on that account; For if an attorney 
dieth, the plaintifi^ or defendant may be required to 
m^ke a new attorney, 2 Keb, 27$. 

Attornies arc liable to be punifhed in a'fummary way, 
cither by attachment, or having their names Aruck out 
of the roll for ill pradice, attended with fraud and cor- 
xuption^ and comm/ftid againfi the obvious rules pf 
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court will aotouflly 
be m to proceed in thU aanoer. if trap;; 

j^pajra, dwit ine n^tt^t complaiced of was rather owing to 
opgiea or i^cUen^ then defign ; or if the party injured 
hoRPther fflinHy by aA of ptrliaioeat, or adkioa at Uw« 
MvA s$i# 4 Pt 5 ^ 3 ’ 6 S 7 » 4 
^ J/on attorney, defendant in 411 aftion, does not appear 
in due rime, plaintifiT mny 6 gn z/br^adger, which enaUta 
him tp ftrike the defendant olFthe roll, and then he may 
be f«ed ^s a common perfon (fiat, 2 H 4* r. 8,} and can- 
not be pr^eed^d ag4n(l by bill, --^>0 making fausfiAioo 
to the plaintiC an attorney fo forejudged, may be 10- 
ftored. hfira^ar Qencaki &• K $ai. 

Sometimes atebmies are (truck off* the roll on their own 
application, Ar die parpoft of being called to the bar, 
and in this crA, they nuft be dimarred by their inn, 
before they are i^:adniitfed attproies. JSoagi 144, , 

An attorney coovifted -of friofty firueg off the roll; 
Co^, gap. 

They are alfb liable to be pnniflied Ibr bafeand ahftir' 
dealings cowards their oljents, in the way of bofioefs, at 
for proirafting fuits by little (hifu and devices, and pat- 
ting the parties to unneceiTary eapence, in order to raift' 
their bills; or demanding fees fbr bufinefi that was neyer 
done ; or for refufing to deliver op their client’s writing 
with which they had been entrulled in the w^.of bou- 
nefs ; or'mopey which has been recovered and received 
by them to their client’s ufe, and for other.fuchlike groft 
and palpable abufe. zHawk.P, 0.1441 8 fidW. 

12 Mod Cid. 

In a mminal cafe the attorney for deiendanc may be* 
his bail. Doag, 467- See tit, Bflil, 

Paymfot to the attorney, it payment to the prineipaU 
DougL 6z ^ : I BfacL E. 8« 

An adrion lies againfi an attorney for negl^ng to' 
charge a perfon in execution at his client’s fuit, accord* ‘ 
ing to a rule of court ; although it feems it was father 
want of judgment than negligence, 3 fFtlf, 325 But 
the court wUl not procttd againfi. hlin for it in a fum- 
mary way. 4 Burt, 2060.. 

An attorney has a lien on the money recovered by his 
client, for bis bill of cofis : if the money come to hiv 
bands he may retain to the amount or his bill. Hr may 
fiop it in tranjuu if he can lay hold of ii ; if be apply to 
the court, they will prevent it’s being.paid over until his 
demand is Atisfied. If the atcomoy give notice to the 
defendant not to pay till his bill^be difcharged, a pay- 
ment by the defendant after fuch notice, would be in 
his owB' wrong, and like payintt a debt wrhivh has been 
afiigned' after notice. 238. 

-The court under circ utnfi.ini.es, will entertain a./um- 
mary jorirdi^lion over an attorney in obliging him to 
deliver up deeds, on faiisfaCtiun of his. lien, chu’ 
they, came into his hands as Howard of a cuur|.^and ' 
receiver of rents. 3 Term K. 2/5 See ,i By : 

I L///. 148: Mod. Caf. Lctar^ Eq. the latter that 
an attorney- cannot detain papers delivered to him on a 
fpecial trufi fbr money duo*to him i it that very bulincft^ 
Attornies have the privilege; to fue and be iued only in 
the courts ‘ at Where 'they praClile; they are • 

not obliged ip ^ucin Ipecbi baii,w|icn defendants ; but 
wbenthryareplalmfifis, they may infifi upon (pccidli>ail in 
all bailable cafes. 1 299: tVooePs lufl, 450 But an 

attorney, of onocqnft^ may in that court, hold an attorney 
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of anodm t^rt tub^iL 
officet, afamftehmr wtifo. Kii. 

ATToftNfiv or^sm pt/r<?fiY ooKKt of 

LANpASTfiRt Jf^iornam curm Is 

fecond oiBcer iu chat ^ovA; and feejns ibr'^Kiy^ Ikiil 
in law to ha there placed as to cbe.cbgnceHor« and 
chofen for fome fpeckl truft repofed in hinii to deal be^ 
(ween the king and his tenants, Cstvs/, ' 

ATT 01 UfjE:Y GENERAL, Is a greif officfr imdei^ 
(he king, letters patent. It is hlf pla^e to exhibit 

infbmationi^ndAprarecute for the crpiwtv'itLfnatierspri- 
mtoal i aod'thf^iie bids nt the (biiig'cop- 

cerning (hg)(ftg$n inheritance 6r#^l4hfid otheramCy 
hnng pills ftgaMft thedting^i accbhMptJis j^oper place 
in court, upOfs'aDV ^ciai a criminal nature, 

wherein his b reqairhu is under the Jndg^e, 

on the left dftlih pfostn : bat (hb is Oolp 

HpoB foiemn iwtriwedtnaiVodi^^ fbr omeUy ite 
does not fit the^but within in the of (hS conn. 

ATTORNM&NT/wM^^ Che tntftih 

t 9 umtr^ to Other wri- 

ters have jfaU ft ddwn as a gcneralwl^^ bjr the Q)d 
feudal Jaw^the feudatory coald^nvtliwc^^ Without 

the confent of the lord ; nor 0ct tjw filhn or ttanolbr 
his ft ignore without the coni«n^/)f%ra]^tO);fv 

Yifitorv/ 30, 31. It is certain ihac fof m^VlV 

prevailed in Efigtan^ If equate 

Other countries, * i ' 

This oecefilty of dje'ertnftnt of the tenpt tb tfcd hfie- 
tmtion of theloid gave rife in our old <0 thedoAriph 
of aiimimpt; .which at cominon law, fignlfied onl/ iBe 
0 njeitl the tenant /s ihe grant 6 f ^fjeignufy^ hereby . 
he agreed to become the tenant of tKe new Jlhid^ |But 
after the fkatinit ^tua e0j>t^'es tirtae^mf 
was pafled, by whtdi^ ittbiureudatiohf Was^^ffohibited, it 
became neceflary that when the revei^iion stomsinder- 
tnan after anelUte foryears^ forlifeorintelly^nantcd his 
reverfion or remaindei, t{ie j^articular tenst^ ,dU)Did ac> 
torn 10 tlie graotee. The nyceiScy of attoraiiienc was! In ' 
foine niealhie ; avoided by the ftatute of * 

c to ;) as by that fiarotc^the poSbffion 
execut^ to the ufe ; svM by me Ratete tif 
55 if. g t. 5 t) by whsCh'die legal adete is imtoedufc^ 
veiled in the devifee. ^ ^ 

Attornments however AIR con^ioDcd 10 be ^ceffikry 2 h * 
many cafes t but both theii^ neCCfTity and dfijcai^y^fv noCv^ 
almoft totally cakenaway; for by Hat. >. 

Jr is enacted. That ali grants and convey an eesAfifihnets, 
lands, rents, reverfione, by fine, cu’ ocherw^(!^ 4 ia|i* 
be good wicbouc the attornment ot the tenants tSf* ^ 
tice mud be given uf the grant, to the tenant, bmm 
which he (hall not bq prejudiced by payment of any fedt 
to the gi*antor, nr for breach of ihu condition ibr odn- 
paymeut. And by lUt 1 1 C/<w 2 c 19, attorotnen^ of 
lands, made by tenants to llrangers cUumhe tkle 
to the eftate of their landlords Oi 'll 1 be mill inav&id, 
and their landlord's polTellion nocafiedled the^ebyt (hough 
this (liall not extend to vacate any attornment Otadlb pur- 
(uanc to a judgment at law, or with edniehtofthe land- 
lotd; or to a mortgagee on a forfeited mortgage. 

1 ill the paifing of chefc ftatutes, the doflrine of at' 
tornment was one of the moft copious and abilrufe ppibla ' 
of the Uiw But .hrfe oCls having made atrornmentfa^ | 
unneceiTary and uioperauvt, the^earnmg upon it ntfyw "\ 
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^ AUCTtONS /Mt. 

17 Om. 3 .f, sm a,«r. 17 : 
ti Gtt. 3. Gk. i, *i<fy Au^tioAcer muft 

ta|ce out afi annuul i wiijilp tl)C bill, of 

mort«l!tjr I f, 3/. iiftl «r|iilionc5/. 9«|. $nd under thefe 
tbtutei «nd Aat. ty pit. f. 

39 GtA c. 61 f 3*0 Gk, 3. f . jro Jlif^ 3 «<»“•' 

tuning; ^erlaiij )m|>oftd on goods 

^d by. aiii^Uoa I dm auc- 

The pntWee of^ .called, at auftions was 

' confidfred as illegal; 

ibilt the legiflityre havtiig enkffed thaipfCpcrty put up 
to 'Ale at auriion AaU,>^uj 70 u the^kul^dng do^li tlo 
Ha$i9Wr> fobjed the au^qheer tp the of certain 

dcUcj^ iisf^ (qch propepy cjsn, by the mode ptefciibed 
br ^ig^wn to hay^ hecq bought in by the owner 


tmhiflF, or by fome perfon by him authoiifcd, feems 
to have g^ven a fanAion to this pradUce which 
mV (Aaii^slly aneQ/he authority of the deufion in 
lVal\et V. (^eifiofgvet anfl (he opinion in DexwteH v. Chifin : 
fee 2 ilfUs |z6 and the ftai 28 Grs. 3.1% 37. § 20« 
Fenhlanque^i Tteadje of Equt^y i. aij. 

AUlIENQE^^URT, Gnfjn Auehentiet Car^fuarienjis ] 
' A coon beiongtt>g to rhe^rcbbiHipp of (^anUrhmjt, having 
the fame authority with the court of arches, though in* 
ferior to it ill dignity and anriqukyo It wa^h^ in the 
* .1 re hbt (flop's palfice ; iq former times the UA^xnAops 

wore wont to it y And d^rmine a great many ^(lefividi^al 
|hetf nwh but before they pronounced 

Tentqnce, they committed the matter to be 
'ae|uttf byjAu^n leJifftSfl in the law, Whpirt’they named 
thnra^iact^tdfs*; in time it grew (o one fpecial man, 

ati;hie^oayis C 3 \ltd cat^rum ncgot^kamqut audientim 
^ Canftianet^SfO^^htQr offetahs And (o (he ofiice pf auditor 


Ol^&cfr ^ uiSce, ahd efpecially us are vdinntar 

at the gi-antrng the cCAody of fpintuaUies, 
^dprinc thdVacabcy of biflioprick^, inllicucions to bine« 
fil^s.difpenf^uortSji^Csfc but thrs i( now dillinguilhed from 
the audierice. Irhe auditor of this court anciently by 
fpeciil commiffion was ^nargoattul to the archbiihop, in 
whtch^tupkdty he rice ruled epcleliallical juriidi^ion of 
ev{^^y^ diocelk becoming ygCanX within the province of 


been fbr alBng lime puifi united in bhe perfon under the 
gon»Tal nakneof Bean ef ihe an^s, *S 4 * 

Tl^ arcKbfftl^df iW haA^ bk (fte manned his couit 
of audience, yemf ^r^Ees*^e^uYt. 

AUDIEN^ ET TBRMINAJIJ&O, 5ce title Ojer 
imd Terminer^ AE^e^^Ajiiceu ' i * * 

' « ^ ^ t AT'tr>rT« A 


AUDITA 



^VAtTDlTA <ijS%%ZLA, 


olk4iftMl^mcidnMt,4lj 
b* i*&»«6d «{)M fs«d n 


Neogimiiuiciiti^ 

uj|0^Mtkh.|tidi^ 




l^ndgmeM a«d roM «ut 4 S(MlM|on. ha* m letter* of *|1. 
, 4BifHftratidR revok* d i amd U ralievfid hv 

’ f*«r«/«. Sf^f 4,17. 

Df .bei«|> wiiWn age b«cl^( lMi\ ^ and a^» 
< hhd *^// niuriMd* JiKfgmfiH >• gi«m ataiMH 

J Jl, aiay have an f^tfre^a^ |uid avoid thp re- 


aatyt«*«f a W the 

oppcaflhHi 'Of ^ 

court fUtiag mjHSiK idomfdhh^ttofiidlr i^lawdauf Ibd 


court r»cBU til* 

thairallwa^m iiMhnoofi>'a»uteala }^ka toittikngic t 

An/, «heh jtt|%(a»ar h obiahied bgatitfb fhetn t>/ 
fattMto aafwcr the debt of ihei* pttudpaW and kJU]^ AM 
pans afterward* that the oi%ma{ jardmeat agahi^ thUf ahik I 

«a Lw.^ *^0 I XVTL^. 


Itrocurm u* wiwROC auf waim‘» W «Pj>Car far if. naO, 
oonfiiffat a jadgnam ^aMtjMih m* J, oiaU not havf aa 
bat ^paiult talM) bgr ufUoa jiif 

d{^//a^iii*iftthcMlhni<x« dgiiL 

- 3 ^«n(i( of Mat futrtU hw be ha^.WlMca fect^* 
hifdhcd diM«tate catAid int» j> 4 a(^t 4 (<^dad aot gM 1 

4lVd(«4oliaipri- 


» dbf/c k h d< 


dcIlBfiiiiliGS I 


upap it, (jftf. 


principal IS reverfed : for here the Bail; after j^okeni 
hadagainft them, have noopportuaiw to efrasi^thu fte 

.*.<■1 *1. xh 1. . . s 'a 


^ I 6 f jjO^gmeDi i| h'ii4 ag^q|U 


moft remediat naturep tod fhm^to ium bo^ 
fcH in aoy ctfr tiiefe (hoald In ^ 

judice, where afwty , who hath good ^efenoeg ia eoo t«tc i|i fir jrfcqggiitaoce |a lufenowledgoit hfim 

tfi make it Jri rhe ordiatry fornti of law. Biot the iodiit- fe^<( ^ WJio ^tb not powetr to take k] Aod toftcrw^ird|» 

genpe ii<iw fliewii by the cowta m graotiag a fvAMn^tfi hiaUl a-feoff$[icfit of the loud |o another, 

relief upon motioup in cafhs of Ihi^ovtdeiaMApireffObp liqithtddpjnifee^fkotb ott fxeciuiaii, in fuck* caia lh« 
*459“^^ f ^3,) Kai «kxio|fcMlmaed' 4 fe- faofiect jd^y baiyona M/r/n encivA?, and avo^d t^e laeccp* 
felii the wifeof ^fnsrWn ariddeivep^&^He^oiiitsdf 3f t i* 

praflfce. ^ Cdww 406. ‘ t i v ? ' . ^ n^AatnitOIOi J?* ai|4 payi the money 

Sofliopait of the old law on thia fiibjeft jtp ; A'ltediqPatxdiigiiedp Hje ^ute if canc^jed, 

gite'the dudent a general idea '^of Oih^ i;ii«di!0i^e;9|i$}cf« « ««iAi^8^s(orgei a new ftatote in the name of ip 
cceding-»-If rteccflkiy io enier ihOne at largj tf^* bm/fclf by padSt/n for 

learning, let him look inlO J^r’j I elphj^lgOd daUie hifel^all the elTeiHiaU^of a^tri^e oae» 

Cof/^s's Digifl, f * \ iiijlf^ 0 Bei#a 4 ^blig^JtQ hmknn it ha faeh tU fi^e cqp« 

On a ftatute, the conufor or hh heir in«y whi<A -the ebgnUor could not iet foith 


fuereUt before execation la fnedout^ bot«<lii|Jllhy W 
s bo dkftte by a (Irangor to the Satute, or a pirrobdtbf the 
landp 1 Baav. A 6 t>t ^5.0 : $JUp. if)* &a^ lefth^^oove^ 
Hants for him and hla afligns to repa^^ and 4^ leifee af. 
%n o^er, and the eovmfant is broken $ if the kflbr foes 
one of them and recovecs damages, and then fues the 
other) be may bring audus qmtela tor his relief. 8re, 
74. And where a man hath goods from me by my de* 
hvery^ and another takes them Iroui him, fo tW he is 
liable to both oar faita i and one of vn fae and stcover 
againd him, and then the other Aiea hiiHr his seniedy h 
by this writ* Dy<rt^^\ Oite bidde Hinifelf and his heirs 


befiue mtcCpMin^ havmg dcr i^y m appear jadioally ia 
ooorsp. and'^dwrejforeyia pac,^ Aia Wfu to-avpid the ole* 
tennofi fotu^ied on the fadodm 4 ff i|be Mthaded eoniifee, 

F. Af.J|*ja4b ^ S Hi 
,lf epotianWr^t/ thelhe|}(F^4nfait4p4,i}ifit1ohp and 
thf^e^areiev^end found to the extepc, and ^ 

ihreral vedaesiottadp and the foeriaretme«» ahathe has 
deiiaemd fomeof the lands m'lUMticaiaf;. for the moiety;, ^ 


wbeie ii appeals according to the valofs found, that an 

equal inaikyi^ not dekvered to the plurty ^huimj^efed, 

but snoite mdiecy;i yet this is a 


by this wne* Byrr^iS. One bidde Hinifelf and his heirs .ddreifm by ile^Wys but only voidnhfoby au^mr^ 
iiiiian obkgatioiip if theiobtigef rceoeor of lke<heif;jf*^d 1. Bid. JS^ 30)*^ ^ 

ter fue m execute^ for the fame ceare^&r.e^^key^ foa^ exee«|tian for 4aaii«ei ideovered 

have fhd wrtt muff/AT fWrr/«t 43191 If wuoi bVHhe teftaior, where hath reicafod, an audna 

and federal dbligOTs are lued jotutly, mid both tak^fo r^Uee agajnft^both. %M. Ar. 31^4 

cxectttfoti, the detch or efcape of ^ will ifos>dflhliiT4te U hf. oo^kee of a flatute releases to the tenant all 
Ike otherg fo as togive hrm this aftfoni> buwif foik Obn^ Tighl; iatemdp tod deiuand, together with idl fuics and 


gof$ he proftemed levcrCUy, dud a fMbl«£Aon b UNCebad 
■gtiuft ..e of them, or agtinft the ftoriff apoi* diodftdpe 
oi one, the other nay Have it. Mti, 5B s 5 J{rf* By. prig- 
^pkl. 


exaMUOm, Cud ufterwaidaliietokecutron, the tertenant 
fiiail^bavB'sti m/Stm^MtrrUt ta kt afide this executtoa. 
CrtuMlnh.^t 1 4 Hd. 133. 

N So 
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So in trefpafi or other a^ion, if it be found for the 
plaintif by and after, before the day in bank, 

the plaintiff releafes to the defendant, and after judgment 
is given for the plaintiff, the defendant (hall hat'e an 
aui/j/a qutrtU upon this matter; becaufe he could not 
plead the releafe at the day in bank, x Rol Abr, 307. 

In an audita querela^ the procefs is a ^venire facias^ dif~ 
irinjras, alias, pluries ; nnd\f non ejl inventus be returned, 
or that be bath nothing, the plaintiff (hall have a capias 
againfl the defendant. h\ N.B, 104: Dyer 297. b. 

If an audita querela is founded on a record, or the per* 
Ibn bringing it is in cudody, the procefs upon it is a /cire 
Jacias ; but if founded on matter of fa£l, or the party is at 
large, then the procefs h a venire, i ZalK 92. 

And if there be a default by the defendant upon a 
fiire feci, or two nihils returned, the plaintiff fhall have 
judgment, t Salk, 93. But, a^herfan mtdita querela is 
fued quia timet, and the party is at large, there fhall ne- 
ver be a feire facias, 1 Salk, 9'a : I JnJl, lOO a. 

An audita querela (hall be granted out of the court, 
whore the record upon which it is foimded, remains, or 
it may be returnable in the fame « onix. F, N, B, 105 b. 
And therefore if a man recover in 9 . R, or C, B, the 
defendant, having a releafe afeer judgment, and before 
execution, fhall fue the audita querela out of B, R. or 
C B, where the recoi^ is. F, N", B, 105. So, if a re- 
cognizance be acknowledged in C, Bj and execution be 
fued upon it after releafe, the defendant fhall fue the 
audita querela out of C. B, F, N, B, 105. But an au- 
dita querela may be by original ; and upon a judgment 
in C, B, it goes out of chancery returnable in C, B, 
F, X. B, 105. 

The writ of audita quo oln (hall be allowed only in open 
court. I Bulft, 1 40: 2 Bulfi. 97: 2 ShoTM, 240. 

Upon audita querela brought, a fuper/edeas (hall go to 
(lay execution : and the judgment in this a^iion is, to be 
dilcharged of execution. Hcb. 2. If an audita querela be 
unduly gotten, .upon a falfe furmife, it may be qua(hed. 

1 Buljl, 140. This nvrit lies not after judgment upon a 
matter nuhub the party might have pleaded before. Oro. Eliz, 
35. A bare furmife is not fufficient to avoid a judg- 
ment ; but generally fome fpecialty mud be (hewn. Cr^. 
jfae, 579. Upon a releafe or other deed pleaded, no 
jupafedeas will be granted till the plaints# in the audita 
querela hath brought his wirneflfes into court to prove the 
deed : and if execution be executed before, bail is to be 
pot in by allowance of the court. 1 UH. Abr. 151. 

Upon a motion for an allowance of an audita querela. 
It was held, that bail muft be given in court and not eife- 
whcrc; unlcfs in cafes ofnccelTity, to be allowed by the 
court, and then it may be put in before two judges. 
Palm, ^22. ^ ' 

A man nonfuited in an audita querela, may have a new 
writ. F, N. B, IC4. When lands arc extended on any 
ftatutc, fsfc, before the lime, audita querela licth. 22, 
46 3. A writ in the nature of an amlita querela, has 

been made out returnable in B.R, on a fpecial pardon, 
fecting forth the whole matter. Jenk. Cent, tog, 

AUDIl'OR, Ltf/.j An officer of the kix»g, or other 
perfon or corporation, who examines yearly the accounts of 
all under-officers, and makes up a general boolc> which 
fbews the difference befween their receipts and cha^, 
and their fcverai allowances, commonly called e^Ioea- 
tiviss: as the auditors of the eeickeqtur take tl^ accoooJia of 


AVE 

thofc receiven who coll^a the revenues. 4 hft, loS.J 
Receivers general of fe.farm rents, fsfe. are alfo termBh 
auditors, and hold their audits for tdjufting the a^dSnt^ 
of the faid rents at certain times^ knd places a|(p^nted. 
And there arc auditors affigned by the^ourt to audit and 
fettle accounts in actions of account, "and other cafes^ 
who are proper judges of the caufe, and pleas are made 
before them, 1 Brownl. t4.-*->8ee tit. Account, 
AUDITOR OF THE RECEIPTS, An officer of the 
exchequer, that files the tellers' bills, and having made an 
entry of them, gives the lord treafurer, fsde. weekly, a 
certificate of the money received ; he makes debentures 
to the tellers, before they pay any money ; and takes 
their accounts: he alfo keeps the black hook of receipts^ 
and the treafurer's key of the treafury, and fceih every 
teller’s money locked up in the treafury. 4 hf, 107. 

AUDITORES, the fame with audientes, i. e, the cacc* 
chumens, or thofc who were newly inllrudled in the my- 
fieries of the Chriitian religion before they were admitted 
to baptifm ; and auditorium was that place in the church 
where they flood to hear, and be inftruded, now called 
the nax^t of the church : and in the primitive times, the 
cliurch was fo (Iridl in keeping the people together in that 
place, thht the perfon who went from thence in fbrmoii 
time was excommunicated. Blount, 

AUDITORS OF THE IMPREST, Officers in the /.v- 
chequer, who formerly had the charge of auditing the great 
accounts of the king’s cufioms, naval and military expen- 
ccs, fsdc. But who are now fuperfeded by the Com- 
miffioners for auditing the publick accounts. See title 
Accounts Publick, 

AVENAGE. from the Lat, a vena.'] A certain quan- 
tity of oats paid by a tenant to his landlord as a rent, or 
in lieu of fome other duties. Blount, 

AVENOR, avena/ius, from the Fr. avoinc, oats.] An 
officer belonging to the king’s (tables, that provided 
oats for his horfes ; mentioned Stat, 13 Car. 2. cap. 8. 

AVENTUR-E, Adventures or trials of (kill at arms ; 
military exercifes on horfoback. — Affifa dc armis : Brady's 
Append. Hi ft, Eng. 250: Addit. Mat. Paris, p. 149. 

AVENTURE, (properly adventure) . A mlfchanro 
caufing the death of a man : as where a perfon is fudden- 
ly drowned, or killed by any accident, without felony. 

Co. Lit, 391. 

AVER A, quafiovera, from the Fr. ouvre and ouvrage, 
ve/ut operagium.j Signifies a day’s work of a ploughman, 
formerly valued at 8 d. It is found in Domtfday. 4 Inft. 269.' 

AVERAGE, averagium.] Is faid to fignify fcrvice 
which the tenant owes to his lord by horfe or carriage : 
but it is more commonly ufed for a contribution chat 
merchants and others make towards rhejr lodes, who 
have their goods cad into the fea, for xhc fafeguard of the 
fliip, or of the other ^oods and lives of thof'e perfons that 
are in the (hip, during a temped. It is in this fenf'e 
called average, becaufe it is proportioned and allotted 
after the rate of every man’s goods carried. See title 
Itifurance, > , ^ 

Average is likewifc a fmall duty^ paid to mafters of 
(hips when goods are fent in another man’s ibip, for 
their care o£ the goods, over «ind above the freight. 

AVERAGE OF CORbf FIELDS, The ftubblc or 
remainiier of draw and grafs left in corn fields after the 
hawed is carried away, fn Kent it is called i\\e gratten^ 
aid! in other pai'ts the roughingSf kAc,‘ 


./^VER 



AVE AVERMENT. 

T . ; 


AVERXORN, Is a rekrv^d rent pmd by 

^ trt and tenants to religious houfcs : and fignifiesy by 
l^i^rn drawn to the lord’s granary, by the working 
cattle ohhc tenant. < ’Tis iuppofed that this cuUom was 
owing to the Salmon cyrittc » mcarurc of corn brought 
to the prieft annually pn St Mar/in*s day, as an oblation 
for the firll-fruits of the earfh: under which title the re- 
iigious had corn r«|| paid yearly; ns appears by an iil- 
^uifition of theeflfate of the abbey Qlaftonhury. A.D, 

I'JOI. ^ , 

. AVER LA^D, Scents to have been Aich lands as the 
tenants did plough and manure, cum averiis for the 
proper ufe of a monallcry» or the lords of the foil. Mon, 

JlhgL 

»AVER PENNV, [or average penny). Money paid to- 
wards the. king’a averages or carriages, or to be freed 
thereof.— 

AVER SILVER, A cudom or rent formerly fo called. 

AVERIA, Cattle : Spdmem deduces the word from 
the Fr. mvrer, to work, as if chiefly working-cattle: 
though it feems to be more probably from avoir^ to have 
or poflefs : the word fometimes including all pcrfonal 
cltace, as eatalla did all goods and chattels. This word 
IS ufed for oxen or hoifcs of the plough ; and in a gene- 
ral fenfe any cattle.— —Averia elongata\ ht EUngata. 

AVERIIS CAPTIS IN WITHERNAM. A writ for 
the taking of cattle to his ufe, who hath cattle unlawfully 
diflraiped by another, and driven cut of the county 
where they were taken, fc that they cannot be replevied 
by the (hcrift*. Reg. Orig. 82. Sec tit. Dijirefs, 

AVERMENT, verification from the Fr. averern i.e, 
verificarej teftari.\ Is an offer of the defendant to make 
good or juflify an exception pleaded by him in abatement 
or bar of the plaintiff’s aflion : and ic fignifles the a<^, as 
well as the offer, ofjuflifying the exception ; and not only 
the form, but the matter cnereof. Co. Lit. ^ 6 z. Aver* 
went is either general, or particular; general, which 
concludes every plea, containing matter aflirmative, 
and ought to be with thefe words, and this he is reatfyto 
verify. See, Particular /I t;rrwe«/ is when the life of te- 
nant for life, or of tenant in tail, ^c, is averred. Ibid, 
As to general avet Meats fee tit. Pleading. With refpedl to 
particular averments, the following quotations may ferve 
us examples. —See further Pin, Abr, tit, Avetsuettt, 

He that claims ejlatefrom tenant fir Ufe t or in tailn or from 
ftar/on of a church, ought to aver Ins life. Br, Efiatfn pi. 1 8. 

Where one thing is to be done in confideration of an- 
other, on contracts, He. there inufl be an averment of 
performance, but where there is promife againfl promife, 
there heeds no averment ; for each party hath his a£lion, 
I Lev, 87. 'Fhe ufe of averment being to afeertain what 
is alledgcd doubtfully, deeds may fometimes be made 
good by averment y wheie a perfon is not certainly named ; 
but when the deed itfelf is void for uncertainty, it cannot 
be made good by aveimnt. 5 R^ep, 155. Averment can- 
not be made againil a record, which imports in itfelf an 
uncontrolable verity. Co, Lit. 26; fenh. X32. 

Where a fatute is recited, there one may not aver that 
there is no fuch record ; for generally an averment, 
as this is, doth not lie againfl a record ; for a record is a 
thing of folemn and high nature, but an averment is but 
the alIe|;aiion of thepai'ty, and not fo much credit in law 
to be given to it, LH, P, R. 155. 


Averment Jies not againfl tho proceedings of^ emart ^ 
retard. 2 Havsk. P, C, c. i.,fe<^. 14. Nor flmll it be ad-, 
mitted again ft a will concerning lands. 5 Rep. 68. And 
an averment {ball not be allowed where the intent of the 
teftator cannot be colleded out of the words of the will^ 

4 4.f. One may not aver a thing contrary to the 

condition of an obligation, which is fuppofed to be made 
upon good del liberation, and before witnefTes, and there- 
fore not to be contradided by a bare averment. 1 Lill. 
Ahr. 156. ' 

^n averment of a wicked' and unlawfulconfideration of 
giving a bond, may well be pleaded, though it doth not 
appear on the face of the deed : and any thing which 
Ihews an obligation to be void may well be averred, al- 
though it doth not appear on the face of the bond. Ad- 
judged on demurrer, after two argunienc.s in the cafe of 
Collins and Blantern^ C, B. Eafir^ 7 Geo. 3 : z Wilfon^ 
347 - 

If an heir is fued on the bond of his anceftor, it muft ^ 
be averred chat the heirs of the obligor were exprefsly 
bound. 2 Saund, 136. In declaring you (hew that'* the 
obligor bound his heirs. — Another confideration than chat 
mentioned in a d^d, may ht averred^ where it is not re* 
pugnant or contrary to the deed. Dyn' 146. But a con- 
fideration may not be averred, that is again ft a pameu- 
lar exprefs confideration ; nor may averment be againft a 
confideration mentioned in the deed, chat there was no 
confideration given, i Rep. 176: 8 Rep. 15 c. If an 
eflate is made to a woman that hath a hufband, by fine 
or deed, for her life ; in this cafeit may be m'erred ioht 
made to her for her jointure, although there be another 
ufe or confideration expreffed. 4 Rep. Averment mav 
be of a ufe upon any fine, or common recovery ; chough^ 
not of any other ufe than what is exprefled in it : it may*^ 
be received to reconcile a fihe, and the indenture to lead 
the ttfes. Dyer 31 1 : 2 Bulf, 235 : i And. 312. « 

If one has two manors known by the name of IV. and le vies 
a fine or grants an annuity out of his manor of he 
fhall by averment a/certain which of them it was; per cur, 

6 Mod. 235 ; Cha. Rep. 138. 

’ If a piece of ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by this new name ; an averment may be t^en that it if 
all one chin^and it will make it good, fyer 37, 44. 
No avermetoiies againft any returns of writs, that are 
definitive to the trial of the thing returned ; as the re- 
turn of a fheriff upon his writs, He. But it may be 
where fuch are not definitive; and againft certificates 
upon commiflions out of any court : alfo againft the re- 
turns of bailifls of franchifes, fo that the lords be not 
prejudiced by it. /^rr 348 : 8 Rep. 121:2 0*0. 13. 

As to Averments in adions on the cafe for words, See 
tit. Allien II. 1 . 

A fjpedaVaverment muft be made upon the pleading of 
a general pardon, for the party to bring bimfelf within 
the pardon, Hoh. 67. A ^rfon may aver he is not the 
fame perfon on appeal of death in favour of life. 1 Nelf. 
Air, 305, 

Where a man it to take a benefit by an ^ 3^ parlia* 
mentf there in pleading he muft aver, that he is not a per* 
/on excepted \ but where he claims no^ benefit by it, but 
only to keep that which he had be/orc, in fuch cafe it is 
not neceflary to make fuch averjneot. Phw, Com. 87, 
488, 

N 2 Pleas 



A VE 

Pleas bercly in the negative, (liaJl not be averred!, be- 
caufe they cannot be proved: nor ihall what is agatnfl 
prefumption of law, or any thing appavient to the court* 
Co. Lit. $6l, 373. By ilature 5 Ain. c. 16, no ex- 
ception or advantage (hall be taken upon a demurrer, for 
want of awrmffit of bcc paratus eft^ 6/f. except the fame be 
Ipecially fetdown for caufe of demurrer. Amendment . 

AVERRARE. To carry goods in a waggon, or upon 
loaded horfes, a duty required of fomc cuRomary te- 
nants. Cartular, Ghifton. 4. 

AUGEA, A cillern for water. Reg. Red. JVdl, A/ 5 . 

AUGMENTA'riON, augmeniatio.] The name of a 
court cradled 27 H, S; for determining fuits and contro- 
verfies relating to monaileries and abbey lands. The in- 
tent of this court was, that the king might be juftly dealt 
with touching the profits of fuch religious houfes, as 
were given to him by a6t of parliment. It took its 
name from the augmentation of the revenues of the crown, 
by the fuppreffion of religious houfes : and the office of 
augmentation, which hath many eofibus records, remains 
to this day, though the court bath been long fince dif- 
iblved. Terms de hey ^ 

AVISAMENTUM, Advice, or ^j(el De avi- 

famento eonfenfu ctmcilii mfiri eonc^mies% fsfe. was the 
common form of our ancient kings’ graars* 

AULA, /. #. A court- baron, an] a ibidem tettt* die, fafe. 
Aula tcclefia is that which is now termed neevis eccUJiee, 
£adm. lib* 6. p. 141. , 

AULNAGE Sec ALNAGE. 

AUMONE, Vr.aumofne, alms.] Tenure in aumone is 
where lands are given in .alms to fome church, or leti- 
gious houfe, upon condition that a fervice or prayers 
fhall be offirred at certain times for the repofe of the do- 
nor’s foul. Brit. 164. Vide Frankalmoign. 

AUNCEL or AUNSEL-WEIGHT, quafi hand-fale- 
Wight, or from an/d, the handle of the balance.] An an- 
tient manner of ^weighing, by the hanging of fcales or 
hooks at each end of a beam or (lafF, which by lifting up 
in the middle with one’s finger or hand, difeovered the 
equality or difference between the nveight at one end and 
the thing wigbed at the other. 1 his weighing, being 
fubjefi to great deceit, was prohibited by feveraf ffatutes, 
and the even balance commanded in its Read. But not- 
withRanding, it is Rill ufed in fome parts oUugland : and 
what we now call the ftilliarth, a fort of nand-weighing 
among batchers, being a fmall beam with a wgbt at one 
end, (which fhews the pounds by certain notches) feems 
to be near the fame with the auficeh>weight.—^te tit. 
FFt igbts and Mt afures. 

AUNCIATUS.] Antiquated. Brompton,' lih. 2. cap. 
24 par. 6. 

AVOIDANCE, In the general (igniffcation, is when 
a benefice is void of an incumbent ; in which fenfe it is 
oppofed to plctiarty. Avoidances are either in /he?, as 
by death of the incumbent ; or in law : and may be by 
ceffion, deprivation, reffgtiation, Sectit. Adww/on. 

AVOIRDUPOIS, or averdupois. Fr. asvoir du paids, 
i. e. bahere pondus, autjufti ejje pondet is.'] A weight differ- 
ent from that of troy-weighc, which contaiaa but cwel/e 
ounces in the pound, whereas this hath fixteen ounces: 
and in this refpecl it is probably fo called, becaufe it is 
of greater weight than the other. It alfo fjgniffcth fuch 
merch^ndiaes as are weighed by this weight ; and fi 
nentioudd in divers Ramies • See tit. fFeights. ^ 
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AVOW See Advow* 

AVOWEE, Of a church benefice. Britt. /• 29. 

Advocate. 

AVOWRY, Is where a man takes a didrefTTor rent 
or other thing, and the party on whom taken fues forth 
a repltyi'in, then the taker (hall juftify his plea for what 
caufe he took it; and if in his own right, he muR (hew 
the fime, and avonv the taking t.^ut if he took it in 
right of another, he muR make cognifance^f the taking, 
as bailiff or fervant to the perfon in who^ fight he took 
the fame. Terms dc Leys 70 ; 2 LUL 451^ The avorwry 
rouR contain fufficienc matter for judgment to have re- 
turn : but fo much certainty is not required in an avonmy 
as in a declaration ; and the axmnant is not obliged to 
alledge feifin within the Ratute of limitations. Nor Rial! 
a lord be required to avow on any perfon in certain ; but 
he muR alledge feifin by the hands of fome tenant within 
forty years. Scat. 2l Hen. 8. r. 19 : 1 In^. 268. In avow- 
ry feifin in law is fufficienc, fo that where a tenant hath 
done homage or fealty, it is* a good ftifio of all other 
fervices to make an avovsty, though the lord, lie. had 
not feifin of them within fixty years* See Stat. 32 i?. 8. 
cap. z: 4 Rep* 9. A man may diRrain and avow for 
rent due from a copyholder to a lord of a manor ; and 
alfo for heriots, homage, fealty, amercements, fic* 

iFlelf. Ahr. 

If a perfon makes an ave^vry for two caufes, and can 
maintain his avowry but for one of them, it is a good 
avowry: and if an avowty be made for rent, and it ap- 
pears that part of it is not due, yet the avowty is good 
for the reR : fuppofing fufficient rent due to juRify a 
diRrefs. An avowry may be made upon two feveral titles 
of land, though it be but for one rent; for one rentmay 
depend upon feveral titles. 1 LUl. Air. 157: Saund. 
2H5. If a man cakes a diRrefs for rent referved upon a 
leafe for years, and afterwards accepts a Airrender of the 
lands, he may neverthelefs avow, bccaufe he is to have 
the rent due, notwichRanding the furrender. i Danv* 
Air. 652. Where tenant in tail aliens in fee, the donor 
may cn^ow upon him, the rcvcrfion being in the donor, 
where unto the rent is incident. Ibid. 650. If there be 
tenant for life, remainder in fee, ' the tenant for life may 
compel the lord to avonu upon him : but where there is 
tenant in tail, with fuch remainder, and the tenant in 
tail makes a feoffinenr, the feoffee may not compel the 
lord to cei>ow upon him. 1 Danv. Air. 648 : Co. Lit. 
268. If the tenant enfeuff^s another, the lord ought to 
avow upon the feoffor for the arrearages before the feoff'- 
inent, and not upon the feoifee. 1 Danv. 650. The 
lord may avow upon a diffeifor. 20 Hen. 6. And if a 
man’s tenant is diileifed, he may be compelled to avow, 
by fuch tenant or his heir. A defendant in replevin may 
or juRify ; but ff he juRifics he cannon have are- 
turn. 3 Lotf* 204. The defendant need not aver his 
avowry with an hoc paratus e^, fie. By Stat. 21 Hen. 8. 
r. 19, it is enaded. That if in zny replegiaie for runt 
fic. the avowty, cognilance, or juRtficatioa be found 
for the defendant, or the plaintiff be nonfuit, fic. the 
de/endant fhall recover fuch dttnages and coRs as the 
plaintiff ffiould have had, if he had aeoevered. Bon Ball. 
N. P. 57, that this iUtute does not extend to an avowry 
fbr a nomine porruo or tiXrrty. 'And by Stat. 17 Car. 2. 
<3* 7, When a plaintiff ihall be nonfuit before ilTue in any 
faic^ofreplevin, fic. removed or depending in any of the 
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at ^Vcflmtnjlev^ the defendant making Aiggeftion 
of an aytnony for rent, the court on prayer 
fharilKljird a writ to inaum of thfe fum in arrear, and 
the value of the diftren, upon return whereof the 
defendaiit (hall recover the arrears, if the diftreli amount! 
to that value» or elfe iKe value of the diftrefs with colts ; 
and where the diftrefs ts not found to the Value of ^ ar- 
rears, the paiflfymay dHlrain for the relidue. See titles 
Diftre/i and 

AURUM^RGIN^, The queen’s gold.-^-This is 
a royal revenue belonging to every queen-confort du- 
ring her marriage, from every perfon who hath made a 
voluntary offering or fine to the king, of ten marks or 
upwards, in confideration of any grants, by the 
king to him ; aiid it is due in tlie proportion of nne- 
tenth part more, over and above the entire fine to the king. 

1 Comm, 221. 

AUSCULTARK. Formerly perfons were appointed 
in nionafieries to hear the monks read, and dired them 
how, and in what manner they fhould do it with a grace- 
ful tone or accent# to make an imprefiion on their hear- 
ers, which was required before they were admitted to 
read publickly in the church ; and this was called au/> 
cultare. See Lanfraneus in Dicretis fro orciine BenedUi^ 
r. 5. 

AUSTURCUS, and Ofiurcus, A goihawk; from 
whence we ufually call a faulconer, who keeps that kind 
of hawks, an oflringir. In ancient deeds there has been 
referved, as a rent to the lord, unum mfturcum. 

AUTER DROIT, An expreffion ufed where perfons 
fue or are fued in another's right ; us executors, admini- 
llrators, IBc, 

AUTER FOITS ACQUIT, h a plea by a criminal 
that he was heretofore acquitted of me fame treafon or 
felony: for one (hall not be brought into dancer of his 
life, for the fame ofience more than once. 3 ///yf. 213, 
Except by appeal of death whit.h is a private luit. Sec 
tit. Appeal, There is alfo plea of auter/oits convi/l^ and 
auierfoits attaint; that he was heretofore convided, or 
attainted, of the fame felony-. In appeal of death, au- 
ter/oits acquit^ or autvfoits attaint ^ upon indidment of the 
fame death, is no plea. //. F, C. 244. Unt in other 
cafes where a perfon is attainted, it is to no purpofe that 
he (hould be attainted a fecond time. And convidion 
of manfiaughcer, whA-e clergy is admitted thereon, will 
bar any (ubfequent profecucion for the fame death, 

2 Ha*wk^ F. C. c. 35, 36. 

AUTHORITY, Is noihing but a power to do fome- 
thing; it is fomciimeb given by and foroclimes.by 

•writing: alfo it is by writ, warrant, cnmmi(rion, letter 
of attorney, &c. and fometimes by law. The authority 
that is given muft be to do a thing lawful ; for if it be 
for the doing any thing a'gaind law, as to beat a man, 
take away his^ goods, or diHeire him of his'la.'tds, this 
will not be a good authority to jullify him that doth it. 
Dyer 102: Keilw. An authority given to another 
perfon, to do that which a man himfelf cannot dq, is 
void: and where an, authority is lawful, the party to 
*W'hom given mu ft do the ad in the name of him who 
gave the authority. 1 1 Rep. 87. 'Where an autiiority is 
given by law, it muft be ftridly purfoed; and if a per- 
fan ading under foch .ruthority, exceeds it, he is liable 
to an adion for the excefs. 

An authority in Jome ca/es cannot be transfcirtd.-^T\\u^ a 


AUTHORITY. 

perAn who has an authority to do any ad for another^ 
^muft execute it himfelf, and cannot transfer it to another: 
for this being a truft and confidence repofed in the party, 
cannot be afiigned to a ilranger whole ability and inte« 
grity were not fo well thbugnt of by him for whom the 
ad was to be done. 9 Co. 77 1 Rol. Abr, 330. 

Borne authorities likerwife determine with the lift of the pri - 
fen moho ^ave them. 

The authority given by letter of attorney mull be cxc- 
cjglfd during the life of the perfon that gives it ; becaufe 
thfi letter of attorney is to conftitute the attorney my re- 
prefentatiye for fuch a purpofe, and therefore can conti* 
nue in force only during the li(b of me that am re- 
prefented. 2 RoL Ahr, 9: Co, Lit, 52. 

But if any corporation aggregate, as a mayor and com- 
monalty, or dean and chapter, make a Aoflinent and 
letter of attorney to deliver feifin, this authority does not 
determine by the death of the mayor or dean, but the 
attorney may well execute the ^power after their death ; 
becaufe the letter of attorney is an authority from the 
body* aggregate, which fubfifti after the death of the 
mayor or dean, and therefore may be reprefented by their 
attorney ; but if the dean or mayor bo named by thdtr 
own private name, and die before livery, or be removed^ 
iivery after feems not good. Co, Lit, 52 : 2 RA, Ahr^ |2« 

It is a rule that every authority (hall be couatermanda- 
ble, and determine by the death of ^im that gives it, 

But where an interell is coupled with an authority, there 
it cannot be countermanded or determined. And, 1 ; Dyer 
190: and See Finer'* t Abrid^ent tit. Authority, 

A devife to another to have tlie difpofing^ fellings tend 
letting his land; fo a devife to his fon, but that his •wife 
/hull take the frofiti ; fo a devife, that his executor (ball 
have the overfight and dealing of his lands ; fo a devife to 
an infant ia tail, but that G. D. (hall have the omerfight 
of his will, and the education of his fon till of age, and, 
to receive t fett and let for him » thefc and fuch like words 
give the devifee an authrity^ but r.o hterejl. Dyer 26. 
3ji: 2 Leon. 22\ I i Leon, ji, zi6 i 635.. S. P. 
Cro. Eliz, 674, 678, 734. 

The law makes a difference where lands are ilevijed to 
eveeutors to fell, and where the devife is, that his lands Jhall 
he fold by. bis executors ; for in the fir it cafe an into eft pa/Tes 
to the executcH, becaufe the lands are oxprefsly devifed 
to them, but in the other cafe they have only an autho- 
rity to fell. Giddfzx Dyer 21^ \ Moor6j : Keilw, 107 bi 
I And. 145* 

The tcilator devifed, that his executors fliould receive 
the ijfues and profits of his lands till bis fon came of age, 
to pay bis debts and legacies, and to breed uf his younger 
children; the teftacor died, fo did the executor, during 
the minority of the fon, having firft made J,B, his exe- 
cutor; adjudged, tluc this executor of an executor may 
diTpofe of t he ijfttes and profits for the purpofes menciOhed 
in the will during the infancy of the An ; becaufe the 
firft executor had not only a bare authority, but an intereft 
vefted in him. Dyer 210. 

Where the teilator gives another authority to fell bis 
lands, he niay-fell the inheritance, becaufe he gave him 
the fame power he had, himfelf, and in fuch cafe the pur- 
chafer fttall be in by the devife. 2 Rep, 53. 

An authority may be apfortiosKd or divided, but an i«- 
ierefl is htfiparaUe from the perfon, and where an afl, 
which is in its nature indifferent^ will work two ways, 

the 
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the one by an anthonfy^ and the other by an viW'fftt the 
law will aliribute it to ilic viin’fji. But where an inf err ft. 
find nuthtrity meet, if the party declar^, that the thing 
(hall take cffedl by virtue of his there it (hall 

prevail aguind the imneft. 6 Rcf>. 17. 

In many cp/it anthoi Uki muji be Jiiidly executed according 
/» pO’ii'ir given. 

If a man devife fi'ot ids executois Jhall fell his land, this 
gives but a naked authority ; and the lands, till the fale 
is made, defeend to the heir at law; and in this cafc^all 
mud join in the i'ale ; and if one die, it being a bare 
thority^ cannot furvive to the red. Co, Lit, 1 iz h: 1 1 3 : 

But if a man by will laml to exccntois to he fold, 
and one of them die, the furvivors inay iell ; for the trull 
being coupled with an intered, ihall furvive together 
with it. Co, Lit, III b\ 181 

If a letter of attorney be to make livery upon condi- 
tion, fo as to make a conditional fpoffment, and the at- 
torney delivers feifip ahfolutely, the livery is not good ; 
becaufe the attorney had no authority to create an abfo- 
lutc fce-CmpIe ; and therefore f ich abfolute feoffment 
ihall not bind the feofibr, becaurc li# gave no fucli au- 
thority. 2 Rd. Abi, 9. . 

Jf a warrant of attorney be given to make livery toono, 
and the attorney makes livery to two ; or if ihc attorney 
had authority to make livery of Black- Ad e, and he made 
livery of Black- Acre A.W'l 11 hitc- Acre, though the attorney 
has in ilicfe cafes done more, yet there is no reafon that 
iltall viiiute what he has done puriunnt to his power, fince 
u'hat he did beyond it is a perfed nullity, and void. 

If a letter of attorney be given to t’lvo jointly to take 
livery, and feoffor makes livery to one in the abfcncc of 
«lie other, in the name of both, this is void ; becaufe 
they being appointed jnintlj to receive livery, arc to be 
confidered but as one. Co, Lit, 49. b : 2 Rot, Abr, 8. 

But if a letter of attorney be made to three corjunAim 
fi/ divijim, and two only make livery, this is not good, 
becaufe not purfuant to their authority ; for the delega- 
tion was to them all three, or to each of them fcparately; 
et if the third was prefent at the time of the livery made 
y two, though he did not aiflQally join with them in the 

of livery, yet the livery is good ; becaufe when tljcy 
all three are upon the land fur that purpofe, and two 
inake livery in the prefence of the third, there is his con- 
currence to the a^, though he did not join in it aflually, 
fince he did not diilcni to it. Dyer 6z : j Rol. Abi , 329 ; 
Co, Lit, ,181 1 Rol, Rip, 2^9 : Telv. 26. 

If a letter of attorney be given to A, to make livery of 
lands already in Icafe, the attorney may enter upon the 
Icffee in order to make livery^t becaufe, whilfl the leilec 
continues in poirefTion, the attorney cannot deliver feifin 
of it ; and therefore, to execute the power given him by 
the letter of attorney, it is neceffary he Bioald liave a 
power to enter upon the leffee. Co, Lit, 52: Poph, ZO3 ; 
Dyer 13JI a :* 340 a, 

if a Ihf riff* makes a warrant to four or three, or a capias 
jointly or feverally to arreft one, two of them may arreft 
the party, for the greater expedition of joilice. Co, Lit, 
all I : Paint, ^2 : 2 Rol, Rep. 1 37. 

Sq if the lord gives licence to a copyholder for 
leafe the copyhold fqf five years, if the copyholder^/tf/a- 

S 


din vixerif, and he leafes it for five years generally wit^ 
out limitation, this is a ^ood execution, and purfuapi^Co 
the licence ; for the leaic is dciefminable i)y hiai^atii, 
by a limitation in law; and therefore as muclirffsimplied 
by law, as if he had made an afliial limitation, 1 RqI, 
Abr. 330, 3^1 ; Cro. Jac, S. C.— <Sec further lit. 
Ponsfipry .^nd Pin, Abr, tit. Authority, 

AUTUMN. *rhc decline of the fummer. Some 
computed the years by autumns ; but ^beJ|||lft/</& Saxons by 
winters ; Tacitus f<ys, that the ancient Gmians knew the 
other divifions of the year, but did not know what was 
meant by autumn. 

AUTUMNAJJA, Thofe fruits of the cai th ' which 
are jipe in autumn or harvell. 

AUXILIUM AD FILIUM MILITEM FACTEN- 
DUM BT FILIAM MARITANDAM. A writ for- 
merly diredled to the flierilF of every county whore the 
king or other lord had any tenants, to levy of them an 
aid towards the knighting of a Ton, and the marrying of 
a daughter. F.IA.B. 82: See tit. Aid^ Ttnure, 

AUXILIUM CURli£| A precept or order of court 
for the citing or convening of one party, at the fuit and 
requell of another, to warrant fome thing. Kenneth 
Paroch, jintJif. 477. 

AUXILIUM FACEI^E ALICUI IN CURIA 
REGIS. To be anotlier's friend and folicitor in the 
king’s courts ; an oHice undertaken for and granted by 
fomc courtiers to their dependants in the country. Paro.b, 
Antif, 126. 

AUXILIUM REGIS, The king’s aid, or money le- 
vied for the king’s ufe, and the public fervice; as where 
taxes iire granted by parliament'. See title Aid, Taxes, 

AUXILIUM V^ICECOMJTI, A cullomary aid or 
duty anciently payable to flierifis, out of ceicain manors 
for the better fupport of their offices. See Mon, Angl, 
tom, z, p, 243. An exemption from this duty was fomc- 
times |;ranted by the king : and the manor of Stretton in 
IVanDickJhire was freed from it by charter. 14 jK 3. 
M, 4. 

AWAIT, Seems to fignify what we now call way- 
laying, or lying in toait to execute fome mifehief. By 
fiat. 13 2. ft, z, r. I, It is ordained that no charter 

of pardon Hull be allowed before any jufiicefor the death 
of a man fialn by await, or malice prepenfed, \^c, 

AWARD, from the Fr. AgarA.] Perhaps becaufe it 
is impofej on both parties to be ob/er^tdby them. Di^lum 
quod ad cuftodiendum feu chfer vandum pariibus imponitur^ 
Spelm, 

That a£l by which parties refer any matter in dif- 
pute between them, to the private dccifion of another 
party (whether one perfon or more) is called a Submiftion ; 
the party to whom the reference is made an Arbitrator 
or Arbitrators : whefi the reference is made to more chan 
one, and provifion made, that in cafe they fhall dif- 
agree, another (hall decide, tha^ other is called an Umpire. 
I'he judgment given or determination made by an ar- 
bitrator or arbitrators is termed an Award ; that by an 
umpire an Umpirage^ or Icfs correflly an award. 

The following (yllem of the law on -^this fabjefl is 
chiefly colbdled from, and follows the plan of KytTs 
Treat if e on thi Law of Awards^ 8vo. 1 79 1. 

The fubje^ may be conveniently difiributed under the 

following heads ; 

* 

77-/X 



AWAR 

f. Th^SuhmJ^t 

ir. The Parim 

Vje Sttijeff if the Rferenct^ 

Arbitream md Umpire ^ 

V. The Award w Umpirage, ' 

VI. The Remedy to mmpef Performance^ n an Award 
er Umpirage prep&fy made. 

VII. Of the Meant rf procuring Retie/ agairfb it^ mehen 
if^epetfy made. And 

VJII. TheP^eQ^ in precluding the Parties frem fuing on the 
original Cau/e of Adtion^ or SubjeA rf Rrference, 

Thb Submission may be purely the a£|t of the 
parties themfelves | or it may be by their a6l, with the 
interpofition of a court of juhice: in either cafe it may 
be either verbal or in writing ; the general pradlice, as 
well as the mod fafe is to prefer the Utter. 

When the fubmiflion is in writing, it is mod com- 
monly by mutual bonds, given by the parties each to 
the other, in a certain Aim penal, on condition, to be 
void on performance of the award ; but fuch bonds may 
be given to a third jp^erfon or even to the arbitrator him- 
fclf (Comb. lOo); and they may be given by other per- 
fons than the parties themfelves, who will incur the for- 
feiture if the parties do not perform the award. The* 
fubmiflion may alfo be by indenture, with mutual cove- 
nants to Hand to the award, a Mod. 73. 

It is ufual In articles of co-partnerfliip, to infert a 
provilion, that all clifputes between the partners (hall be 
referred to arbitration. This has fo far the cflc£l of a 
fubmiflion, that one of the parties cannot fue another 
cither at law or in equity, for any matter within the 
terms or meaning of the provlfo, without having firit 
had an afiual reference, Which has proved ineffe^lual, 
or a propofal by the plaintiff to refer, and a refufal by 
the defendant. See 2A/b. 585, (569) : 2 Browtil. c, 336. 

iXll the cafes of awards reported in the books, for a long 
feries of years, appear to have been made on fubmilTior.s, 
by the ati of the parties only ; but when mercantile tranf- 
ai'lions came to be frequent'y the fubjeft of difcolfion 
in the courts, it was foon found, that a judge and jury 
were very unfit to unravel a long and intricate account; 
and It ihercfore became aprafticc, in cafes of that kind, 
and others, which feemed to be proper for the fame 
tribunal, to refer the matters, by confent of parlies, 
under a rule of nl/i priiis\ which was afterwards made 
a rule of that court, out of which the record proceeded, 
and performance of the award was enforced by procefs 
of contempt. This practice docs not appear to have 
begun before the reign of Charles ll. for the reports of 
that period (hew, cliat it was not before the^ latter end 
of chat reign, that the courts granted their interference 
without rcluOance. Their utility, however, was at 
length fo well underftood, that by S/at. 9& 10^. 3, 
c. 15. it was enabled, ‘‘That it fliall and- may be law- 
ful to and for all traders an(l merchants, and others, de- 
firing to end by arbitration, any controverfy, fuit or 
quarrel, for which there is no other remedy, but by 
ocrlonal adlion, or fuit in equity, to agree that /h^lr 
fuhmiJiOH of their fuit to the a^ard^or UjnpWage of any per- 
fan or perfons, Jhould be made a rale of my of his Majeftfs 
courts rf record \ and to infert fuch their agreement in 
their fubmiflion, or the condition of the bond or piomife 
whereby they oblige themfelves rcfpeilivcly; which agree- 
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m^nc being Co made and inferted, may on producihf 
an afSdavic thereof, made by the witueiTes thereunto, 
or any one of them, .to the court of which the iaiqe it 
amed to be made a rule, and on reading and filing the faid 
affidavit in court, be entered of record in fuch court; and 
a rule (hall thereupon be made by the faid court, that 
the parues (hall fubmic to, and finally be concluded by 
the arbitration or umpirage, which (hall be made con- 
cemiog them, by the arbitrators or umpire, purfuant 
to fuch fubmiffion) and in cafe of di(bbedtence to 
fuch arbitrator or umpirage, the party negle^ing or 
refufing, (hall be fubjeft to all the penalties of con- 
temning a role of court.*’— On this (tacute, and awards 
made in confequence, fee 1 Stra. 1,2: z Stra, iiyB i 
10 Mod. 332, 3 ; Pafucs 55i 8 : 1 Salk.jt : Comynt 1 14 : 

1 Ld, Raym. 664. 

The extent rf the fubmifim may be various, according 
to the pleafure of the parties ; it may be of one par- 
ticular matter only, or of many, or of every fubjeCl of 
litigation between them. 

It is proper to fix a time, within which the arbitrators 
(hall pronounce their award : but where the fubniifiioti 
limits no time for the making of the award, that (hall 
be underftood to be within convenient time; and if in 
fuch a cafe the party requell the arbitrators to make an 
iward, and they do not, a revocation of the authority 
afterwards will be no breach of the fubmiflion* i Rcb, 
10, 20. 

The fubmiflion, being the voluntary agreement of the 
parties, the words of it mull be fo underftood, as to 
give a reafonable conftrudion to their meaning, and to 
make their intention prevail : and where there is a re- 
pugnancy in rhe words of the fubmiflion, the latter part 
(hall be lejefled, and the former (land* Poph. 1^, 16. 

It has been faid, tfiat as all authority is in its nature . 
revocable, even though made irrevocable, therefore a 
fuhmijfm to an award may be re'vohed by either of the 
parties; fuch at leaft was the determination under, the 
old law as reported in the ycaSbouks, and ancient re- 
porters, but now it may rcatbnably be Aippofrd, th.'it 
the courts would AiiUin an ad ion bn the cafe, for 
countermanding the authority of the arbitrator. A cafe 
is reported in two books, one being evidently nothing 
more than a loofc note ; 1 Sid. zbi ; the other report 
is at length, and the manner of the pleadings diftmdly 
iven ; the breach being rifljgncd in a diAhjrge Oy the 
efendant of the arbitrntors from m.iking any aw'ard ; 
and the jnciginent of the court , without much hefitation 
in favour of the plaintiff 2 Kch. 10, 20. 24. 

This applies only, however, to the cafe of an exprefs 
revocation ; not to that which mult ncceflarily be im- 
plied by conflrudion of law. from another ad of the 
party. Thus, if a woman while foie, lubmit to ar- ' 
bitration, and marry^tbefore the m..king of the award, or 
before the expiration of the rime for making it, the 
marriage operates as a revocation. IV. Jones 388 ; 3 Keh. 
9 * 745 - 

II. Every one who is- capable of making a dif- 
pofition of his properly, or a rcleafc of his n^it, m.ay 
make a fubmiflion to an award ; but no one cfin, who 
. either under a natural or civil capacity of contiaOing. 
Therefore a married woman cannot be party to a fub- 
miflion, whatever may be the fubjeef of difpucc, whether 
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arifidg before or afVor ber marriage ; but the hofband 
may ^bmic for biDifelf anil his wife. 6tr, 391. 

On the principle that an h/fcrptf cannot bind himfeir 
for any thine but neceHarics, it is clear he cannot be 

arty to a uibmilTion ; whether the matter in diipuie 

e an injury done to him, or an injury done by him to 
another; but a guardian may fubmic for an infant, and 
bind himfelf that he (hall perform the award. See 
0^3.318, Jio^erts V Mr:c/W^/; which eft.ablilhcd this 
piinciple, in contradi< 5 lion to former determinations. 

An executor or adminidrator may fubmit a matter in 
difpute between another and himfelf, in tight of his 
tcftacor and intedaic; but it is at his own peril ; for if 
the arbitrator do not give him the fame meafure of 
judice as he would be entitled to at law, he mud ac- 
count for the deficiency to tiiofe intcreded in the ededs. 
See Dyer i \6 217/7: Com. Admin, (i. i*)** 

3 Leon. S3 : and Bany v. Rujh^ I Term Rep. 691. 

So the affi^neei of a hnnkrupt may fubmit to aibitration 
any difputes, between their bankrupt and others, pro- 
vided they purfue the diredlions of dat. 5 Oee. II. 

30 ^34* condru^on *f which fee 1 jftk. 91. 

'J'hofe only who are a^ually pufiicft to the fubmidiun 
iball be Uunii bv the award —For the cafe of partners fee 
2 Motl 228,— Of cO-p:iri(hioncrfc, Mruly v. O/nm^ Lift. 30. 

So, in general, a man is bound by an award, to 
which he fubmits for another, M/op v. Senior ^ 2 Kc/r. 707, 
718. And fee Btuoji v. Duharry \ the cad? of an attorney 
fubmitting for.his principal without authoiity from him. 

I LJ. Ravm. 246 : See Kyti oa Awardsy p. 27 ; and Coh 
njotVv. Child, 1 Rep. Ch, 104 : \ Ca. Ch. 86. 

But if a man au.horfe another on his behalf, to refer a 
difpuce, the award is binding on the principal alone. 
jDyrr 216 b\ 217. unlefs the agent binds himfelf for the 
peifurmance of the principaf. 1 ITilf 28, 58. 

When there are ievcral claimants on one dde, and 
they all agree to fubmic to arbitration, and fame only tntn 
irsto a bond to perlonn the award, the award ihal) bind the 
red. Wood £? al. ^hempfn 03 * aU M. 24 Car. B. R : 
jRol. .Ajr. lit. Arbitr. F. 11. 

Where there are two on one dde, though they will 
not Ijic bound the one for the other, yet if the award be 
general, that they dull do one entire thing, both (hall 
be bound to performance of the whole. Cro. Car. 434. 

If the hufband nnd wife fubmic to arbitration, any 
thing in right of the wife, the wife (hall after the death 
of the hufband, be bound by the award. Lumhy v. Hut- 
ton, 1 Rol. Rep. 2:8, 9. 

An award creates a duty which furvives to executors 
or adminidrators ; they (hall therefore on the one hand 
be compelled to the performance if made againd their 
tedator or intedatc; and on the other may take ad- 
vantage of it, if made in his favour. 2 Kent. 249 ; 1 Ld. 
Raym. 248. 

And it is a general rule, that all thnfe who would be 
bound by an award may take advantage of it. 

Generally /peaking, a fubmilTion of all matters be* 
txjoanihi pafNcs^ when there are more peifons than one, 
fithcr on one or both fides, is the fame as a fubmilHon 
of;iIi marrers between the parties, any or either of them. 
Comyni 328. and therefore on fubmidion by A.^ and B. 
on iwc ore fide, and C. and D. on the other, the award 
may L)cof matters between A and C. alone, or betvOeen 
A. and B. logciher, with C. alone, dr vice verfi ; 


money may be awarded to be paid' accordingly. Thi 
rule however may be controlled by the words of the 
milFion, in which it h in tbil cafb more pardcttUi^re 
quifitc to be very exa6f. See Jfydon A^cartfs idlfT 8 Co, 
98. a: Hardr. 399: I Vem. 159; Com, 5*47; Rol. Abr. 
til. Arbth\ D, 5. and O, 8. 

III. Though the courts have at all times manifefted a 
general difpodtion to give edicacy 10 awards, yei there 
are feme cafes in which they have refufed them their pro- 
tedion, bccaufc the fubjeds on which they were made 
were not the proper obje^ls of fuch reference. 

The Only motive which can influence a man to refer 
any fubjefl of difpute to the decifion of an arbitrary judge, 
is, to have an amicable and eafy fectlement of fi mething 
which in its nature is uncertain. An award therefore is of 
no avail when made of debt on a bond for the payment of 
a fum certain, whether it be Angle or with a condition to 
be void on the payment of a ItTs fum ; nor if made of 
debt for .arrears of rent afceriaincd by a 1, .je ; nor of co- 
venant to pay a certain Aim of money ; Blah s C . 6 Co. 

43, 4 ; nor of debt on the arrears of an account as for- 
merly taken before auditors in an adion of account ^ 

1 Lev. 292. nor of damages recovered by a juJiimcnt ; 
Gouldjb. 91, 2. for in all ihcfc cafes the demand is alcer- 
tained. But fee Lumley v. hlutton, Rol. . tit. Arbitr, 
B. 8. and Coxai v. Sharp, 1 Krh. 9 '.7 ; as i» ftvm.s that 
when joined with other demands ot an urK crcain nature, 
thofe which are certain iiKiy al(b be i'ubmitccd ; even in 
Che cafe of a verdid ar:d judgement. 

But in general where the p«iriy complaining could re- 
cover by adion only uncertain damages, the fubjed of 
complaint may be the objed of a reference to arbitration ; 
as any demand not afeertained by the agreement or con- 
trad of the parties though the claimant demand a fum 
certain ; as a cl.iim of for different expences in the 
fervice of the other party. Sonjarrri, Bradfield, Cfo. Eliz. 
422. So an adiem of account may be fubmittcJ ; for till 
the account be taken, the fum remain.s uncertain. Rol. 
Abr. tit. ArhUr. R. 4. 

It is faid, and it appears juAly, that all kinds of per- 
fonal wrong, the compenfacion for which is always un- 
certain, depending on the verdid of a jury may be Tub- 
mitted to arbitration ; where the injury done 10 the indi- 
vidual, is not confidered, by the policy of the ilate, as 
merged in the publick crime, which latter can tibver be 
the Aibjed of arbitration. 

In the cafe of deeds when no certain duty accrues by 
the deed alone, but the demand arifes from a wrong or 
default fubfrquenr, together with the deed, as in the 
cafe of a bond to peiform covenants, or covenant to re- 
pair a houfe, there the demand, being for damages for a 
breach, may bcAibmffted to award. 6C'c;. 43,4 : 

Cro. Joe. 99. However in all calcs where the demand 
arifes on a deed, the fubmidion ought alfo to be byr deed ; 
becaufe a fpecialty cannot be aniwered but by a fpcciahy. 
Lumhy v Hutun, before quoted. 

Much doubt and uncertainty feems anciently to have 
prevailed on the queflion, ** How' far a difpute concern- 
ing land CQuId be referred to an arbitrator ; and how far, 
on an actual reference, the parties were bound by his 
award.” But it appears that the real didiculty was how 
to enforce an award made on a reference of a difpute con- 
c^^rning land ; for whenever the fubmifdoa was by bond, 
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it was abaod OBwerially held, . t)iat tha party wbo did not 

irlorm the award /orfeited tbe bond. JS^n'/way 4$, 4$* 
prefent rale of lawthcre^e is that *• Where t^ 
parti^Siq^ight by jlirir wun aQ transferred real piip- 
p^ty, or exercifed any a6 of ownerAip with refpcil to 
i^ithey may refer any difpute concerning it to the deci- 
fion of a third perfon, r ho may order the fame aAs to be 
donc» which the parties themfelves might do by their own 
agreement,” Knight v. 6 Mod* 231 : Truflie V. 

J/ticret Cro. EL 223; Dy. 183. in marg^ 

As real property cannot l>e transferred by the parties 
themfelves without deed, wherever that makes a part of 
the difpute, the fubmiilion as well as the award, [and 
whatever aft, is by tlic award, directed to be performed by 
the paities, as to real proptity,] mu A alfo be by deed. 

l\ Ev*-iy one whom the law fuppofes free, and capa- 
ble (W' judging, whatever may be his charader for inic- 
gih> oruirdoiu, may be an th bit v alar ox Umpire • bccaufc 
he is appointed by the choice of the parties themfelves, 
and it is .’leir foliv it they choofe an improper perfon. 

An i-i ciru cunnot be an arbitrator; nor a married 
vv. JiiUiii , lu r a man attainted of treafon or felony. But 
.n ui'iiui.nd woman in.iy be an arbitralrix. Due he/s of 
calc, S A’, I . Zf< . 37. 

It is a general rule of law, founded on the fir A princi- 
ples of n.iciiNil julli<c, that a man cannot take on hini- 
ftlf to be judge in Uis own caule ; but Ihould he be no- 
minated an arbitj-Mur, by or with iliC confentofthc op- 
pofjt'* p.ifty Li^e objct'i >n is waived ; and the award fhall 
ill valid. y ^ Comb. 21 b: 4 J^fod, 220: 

V. llcnniJutUt Hau r, .j.3. 

'"i'l.c nominiTiu/n of z/*^ Umpire is cither made by the 
panics thcinlVlves, at tne time ot their fvibmiAiona or 
left to the dilcjetion of the arbiirMors. ^ Where two ar- 
bitrators (as is mol^ frequently the cafe) have this power, 
ilic Jaw provides that the choice (hcall be fair and imp.u- 
tiiii, and tiiat it fliall not even be left to chan<e^ an elu- 
i^'jn beini? ..n ac^l of the will and un JerAanding. 2 Foti, 
‘^ 5 - 

There is no part of the law relative to awards in which 
fo much uncrrtaiiuy and confufioo appear in the reported 
t ifes, as on this relpefUng the Umpiie. 'rhe time ivhen 
the power of tlie Arbitrators cealcs, and that of the Um- 
pire begins ; the time when the Umpire may be nomi> 
rated ; and the ciVert of his nomination have, each in its 
torn, pioved quellions of fuflicient magnitude toexercifi? 
and diAr.id tiic genius of the lawyers. The time limited 
for the Umpiie to make his umpirage, has foinedmes 
been the friine with that limited for the Arbitrators to 
make their awai*d. Jt is now however moil ufual, and 
certainly more corrcfl to prolong the time beyond that 
period . 

In this cafe of a prolongation of time, the authority of 
the Arbitrators is determined, and that of the umpire im- 
mediately begins on the exph ation of the lime fpeci£ed to 
be allowed to the Arbitrators. Lumky v. Hutton. 

The point on which, on all the forms of fubmiffion, 
the greitefl difficulty has been felt, has been to decide 
whether any condudl of the arbitrators can aathorife the 
Umpire to make his umpirage before the expiration of the 
time limited for their making their award. 

On this head the following feems to be undeniably the 
cleareA and moA accurate opinion. If the Arbitrators do 
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ill fad make aa award within the time allowed to 
that Cbatl be confidered as the kaI award } if they make 
pone, then tUo umpirage Atall take place ; aud there ii 
here aoconfafion as to the eoncurreQce of authority w[rh 
reTped to the time. The Umpire has no Concurrence ab- 
folutely, but only conditionally, if the arbitrators make 
no award within their time. Thu applies equally to the 
cafe where the Umpire it confined to the fame time with 
the arbitrators, and to that where a further timeis given 
to him* Chafe v. Daire, Sir T. youes 1682 fte aUb, Tsodi* 
241; I Lev. 174, 285: I Ld. .12 Aft/- 

512: luttQ. 541, 4: Cro. Car. t 6 % J I Med. 274; Sir 
T. Raym. 205 : i Salh. 71. ^ 

It is now finally determined that the. Arbitri^rf may 
nominate an Umpire before they proceed to confidcr the 
fubjed referred to them ; and that this is (g fur from put- 
.ting an end to their authority, that it is the /nitYji way 
ofehoofing an umpire. 2 Tarn Rep.^ 645. And it is in ftd 
not un ufual for the parties to make it a condition in the 
fubmiffion that the umpire fiall be cbofen by the Arbitra- 
tors, before they do any other ad. They may alfo, when 
a further day is given to the Umpire, and the choice left 
to them in general terms, choofe him at any time efter 
the expiration of thrir own time, provided it be before 
the lime limited lor him. y Keb. 3872 Freem. 378; 
2 Mod. 169, 

From the opinion that the arbitrators having once elcH* 
cd an Umpire had executed their^audhority, it has been 
thought to fallow as a neceffiiry confequence, that if they 
eleded one wiio refufvd to undertake the bufinefs they 
could not eled another. This opinion has been fupport- 
ed by two Chief JuAices, but over-rulcd (furcly with pro- 
priety) by determinations of the Court. 3 Le^, 163: 

2 Fait. 113: Palm. 289: 2 Saund. 129: 1 Salk. 70; 

I Ld. Raym. 22 2 : 1 2 hPJ. 120# 

When thc perfon to whom the parlies have agreed to 
ref r the matters in difpute bcivvccii them has conftnted 
to undertake Mic office, he ought to appoint a time and 
place for examining the matter, and to ^ive notice of 
fu^ h appointment to the parties or. to their attornics> if 
the fubmiffion be by rule of reference at nlfiprtus, the 
witnefles Ihould be fworn at the bar of the court, or af- 
terwords, (if neglcded) before a judge, • 

The parties muA attend the arbitrators, according ta 
the appointment, either in perfon or by attorney, with 
their witnefics and documents. The iirbitrators may 
alfo. if they think proper, examine the parties themfelves^ 
and call lor any other information. 

Where a time is limited for making the award, it^tliv 
not be made after that lime, unleis it be prolongedii’l 
When the fubmiffion is by the mere ad, of the partita* 
that prolongation may be made by their mutual confent;^ 
otherwife a rule of court is neceflary for the purpoft.^ 

Ibc law ha-rfecared each of the parties agaiuft jtbe vb- 
luntary procrajiinafton of the other, by permitting the ar- 
biii ator on due notice given to proceed without his at- 
tendance. JFalter V. King, 9 Kiad. 63 ; 2 Eq. Ab. 92. c'. 5 ; 
or the willing party may prefs his opponent by rule of 
court to attend (he arbitrator, who on failure may make 
his award Without fuch attendance. Hctlty y. in 

Scac: Mich. 171^9. 

It has been formerly held that an Umpire Ctlnnot pro- 
ceed on the report of the arbitrators, but muA hear the 
whole matter aaew ; but there feems to be no good re.i- 
O Ion 
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(on vAy the Umpire* if he ihinic proper* may not take 
thofc poi^ntl OM njffbich the arbitrators ajrrrt to be as they 
report them* The nature of his duty h only to make a 
final determination on the •mhob fnhjcfl of difpute, where 
the arbitrators cannot do it* and by adopting their opi- 
nion as far as they agree* and incorporiiting it with his 
oivQ On the other points* he efFedtu/lly makes that iina) 
determination. And in this manner Umpires do ufually 
ad : and they are jullified in fo doing unlefs requejitd to 
re examine the witne/Tes. 4 Term Re /r, 589. 

Though the words in the fubmidlon which regulate 
the appointment of an Umpire* be not perledly^orred ; 

' but might from the grammatical order Term to imply that 
the jirbitrators and the Umpire^ (hould all join together to 
make an award* yet an award made by the aibitrators 
without the participation of the umjdre* will be confider-- 
ed as fatisfying the terms of the fubmidion. Rol. Mr. tit. 
jirbitr, p, 6«— And on the other hand, an umpirage 
made by the umpire jointly with the arbitrators is good; 
their approbation* Oiewn by joining with him* being mere 
furplui'age, does not render the in ftru^enc purporting to 
be i// umpirage in any degree I^'fs fee ad of judg- 
ment. Souljhy V. Ho€lg/hn, 2 Blacb}!. 

Unlefs it be exprcfsly provided in ifbe fubmiHlon* that 
a hfs number than all the arbitrators named may make the 
award, the concurrence of all is nccelTury ; and where fuch 
a provifq is made* all mud be prefent, unlefs chofe who 
do not attend had proper and fufiicienc notice, and are 
wilfully abfent. Barnes 57. 

As to the nece/iity impofed on the arbitrators or um< 
pire of giving notice of their award* the following are the 
cleared determinations. If the award be made before 
the day limited in the fubmiflion* the panics (hall 
not be bound by any thing awarded to be done before 
that day* unlefs they have notice; but they mud take 
notice at their peril of any thing ordered rf/ the day. 

8 E. 4/1 : Bt\ 37 : Kedway 175 : fee Cro, El. 97; Cro. 
Car, 132, 3. 

It h.'is long been the pra^lice to guard againd the con- 
feqnenccs of the want of notice, by inferting a piovil'o 
in the condition of the arbitration-bond not only chat the 
award (hall be ///aJe, but that it dial) be iiflivrred to the 
parties by a certain day ; and then the bond will not be 
forfeited by non perfoimance, unlefs the party not por- 
ibrming had notice ; and the aw.ird ought to be delivered 
to LiU the perfons who are parties on eitlw fide. Hun- 
gair*s Ca/'» 5 642. 

The objt‘Cl of every reference is a fual and certain de- 
f^rnt’natio't of the coniroverfies refeircJ. A rrjfnatio?! 
of any point for the fufure detijim of the arbitrator, or of 
a power to alter tlic award, is inconfillcnc with that ob • 
j ‘it ; and therefore it is edablidied as a general rule that 
(bell a rel'cTv.uion is void: but the refervation of a furre 
humflirial aft, as the iiie.d’uiing of land, the calculation 
of irttered At a rate fettled, docs not vitiate the 
award. 12 Mod, 139 ; 2 Ro. Rrp. 189, 214, 215; Palm, 
no, 146; Cro, Jiic, 315: Hb. 218: Lutnsi, sjo: 
Ilardr. 43 . 

r he i'ubmiiuon to the deciiion of an individual* arifes 
from the confidence which the parties repofe in his inie- 
gruy and (I;ill ; and is merely pcrfonal to him ; it is 
therefore inconfiftcnt that the urbitrac-ors or uihmre 
ihould thh, .itr any part of theif authoriry to ano^imr.i 
and iuch delegation is abfolutcly void.' But it was | 
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tied in the cafe of Ungoed v, Eadfp 1 Ath, 501* 
that arbitrators where they award the fubjlahce of thijj^ff 
to be done, may refer it to another to fettle the wAnnir 
in which it (hall be put in execution. 

Since the introdo^lion of references at nifi prins^ there 
can be no quellion, but the arbitrator has a jurifdi<llion 
over the cojis of the adlion* as well as over the fobjed of 
the adlion itfelf ; unlefs Tome particular proviilon is made 
to the contrary by the form of the fubmi/Tion. Inflead 
of afccrtaining.the cods, the atbiirator may refer them 
to be taxed bv the proper oHicer of the court* but to no 
one clfc* 2 A/b, JC4, (519; : I Salb. 75: : 6 Mod, 195 ; 
Hardv ), ibt ; Barnes 56, 8 : i S'ld. 358': Str . 737, 1035: 
Com, 330. When it is agreed that coils diAll abide the 
event* it means the legal event. See 3 TnmRep , 139. 
And alfo as to awarding the cods fdsc arb-tyationt 2 Tetm 
Rep 645. And the arbitrators may aw:.»xl damages to 
either paity, though in point of law there was no caufe 
of action, a 243. If rhe arbitrator takes no notice 
of the cods, bui award.s mutual rclcafes* it djall be pre- 
fumed to be meant that each party (ball pay his own 
cods. See 143. 

V. Evkry Award (houM be confident with the terms 
of the iiibrnidion ; the whole authority of the arbitra- 
tors being derived from thence. — Therefore, 

I i he Award mult not extend to matter not com* 
prehendnl in the (ubmilfion : thus if the (ubinidion be 
confined to a paiticulur fubjeil of difpuie, while there 
are other things in controverfy between the parties* an 
award whiih extends to any of thefe other things is void 
as far as it refpciits them. 2 Mod, 309. 

If nvo Aibrnit to the .award of a third perfon all de* 
mands between them 5 without more; the word, tk- 
rnauils^ implies all maiters between them concerning the 
lands of both parties which are the fubjeds of variance. 

1 Ld Raym. I 15 : Kdhjo, 99. 

If the fubiniiiion be, “ of all caufes of adion, fuits* 
debts, reckonings, accouius, fums of monty, claims 
and demands,^* an award, *' to relcafe all bonds, fpeci- 
allies* judgments, executions and extends,” is within 
the fubnndinn ; for as all deb/j lira (ubmitrrd, of couri'e a 
releafe may be awaided of tht f rut u/cj for thein, 2 ^aurul, 
190. 

Where the fubmifTion is, of all debts, trefpA/d^fand 
injuries,'* an award “ to rclcafe ail adfions, debts, du- 
ties and demands^*' docs not exceed the ful miflion ; the 
word comprehending demands. 3 Buff. 3 I. *5. 

'file rule however is not fo lirldly iiucrprcicd as to 
extend to every thing beyond the fiibmilfioii ; if 
the award be of any thing depending on the piincipal, it 
is good. Rol. Arh. B. 2 : C. 4, 5, 6. 

I hus if the (ubnviffion be of all trcfpR/Tcs, and the 
award be, “ that one OiaJl pay to the other 10/. and that 
he (liall enter tilt a a bond for the fum;** this is good, bc- 
caufe it only renders the award more cfledual. ^d. 96. 

In like marner jfit can reafonably be prefumed th:it 
nothing is in reality awarded beyond the fubmilfion ic 
has in general been fupported. 10 Co. 131, 2: Jenk, 
264 : Rol. 4^h. 21 ; fee 6 Mod, 232. 

On the fubmiflion of a particular difference when there 
arc other matters in conirovcrfy* though an award of a 
general rehafe is void 5 yet the proof of fuch other dif- 
pjtes cxiiling is thrown on the parly objefling, 2 Mod. 

309: 
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k^j/shead). ^ 

I^in a finiilar ciilfe the arbit^torl award that all 
fuits fflaU ceafe,” this /hall be confioed to fuits relating 
co^the fubje^ of the fubmifiion, and void only for the 
re/idue. 1 Ro.Rif*f^zi z Ro^ 192: CVe. Jac. 
66^ 

On a difpqte between a paribn one of^ia parifli* 
ionersy whether thcMItbca Ihoufut^be paid in kind or ndl; 
the arbitrator awarded that the parfon Should havt^ 7/. 
for the ti'hefyjdue before the febroifiion, and that the 
piritliioner Ihould pay ^ L annually ^ \\it future tithes. 
I'his was held Ki' be a good award, becaufe* the fub^' 
minion comprehended a quelliun concerning the future 
rights. RqI, Arb, D. 8. But an award made on the 23d 
of June^ ordering fo much rent to be paid, which by the 
award nfelf appeared not to be due till the 24th^ was 
held bad. 10 Mod 204. 

If partners refer all matters in difference between 
them, the ai bitrators may diffolve the partnerihip. 1 Black, 

47 <;. 

Where the fubmifion is by reference at ntf fnus, the 
order in which the words are placed in the rule of refer- 
ence, gives no mnteriijl difli>)dioii with refpedl to the 
power of the arbitrs'tor. If the rctc’-ence be “of all 
matteis in difpute in the caufc between the parlies,'^ the 
power of the arbitrator is confined folely to the matters 
in difpu'e in that fuit If it be “ of all matters in dif- 
ference between the panics in the fuit,” his power is not 
confined to the Aibjed of that particular caufe, but ex- 
tends to ei try matter in difpute between them, z Black. 
1118: 2 Term Rep, 644, 5 : 3 Term Red 626. 

As an award of a thing out of the fubmiifion cannot 
be enforced by an adi^n at law, fo neither fhall a man 
by fuch an award be precluded frOiO claiming his right 
in equity. Fwcbm Rtp 141# 

2. The award fiiould not extend to any who is a Jlranger 
(that is, not a party) to the Aibmiffion. Thus if two 
fitbmli to aibitration concerning the title to certain 
lands, and the arbitrators award that all controveriiea 
touching the land fhall ceafe ; and that one of the parties, 
h s luje and fon^ hts heir apparent, by his procurement, 
(liall make to the other fuch ollurance of the land as the 
other lhall require, this is void; becauie tl.e wife and 
Ton (Irangers to the fubmifiion. Rol, Arb, N. 9: and 
fee Samon's Ca, 5 Rep, TJ b. 

Lord Coke (lo Rep, 131 b,) fays, that an award ia^ 
void, which direds money to be paid by one of the par- 
ties to a third perfon not included in the fubmiffion; 
but this mull be underllood to hold good only when luch 
pAy merit can he of no benefit to the other party; for an 
award that one of the parties ihall pay fo much to the 
cTiditoi of the otiier, in difchargeof a debt, is unqueftion- 
ably good. 1 Ld, Raym, 123: Rol, Aib, E. 6. F. 8. 

And in general a diilindion is taken between the cafe 
of an ad awarded to be done by a ilrangcr, and that of 
an ad awarded to be done to him, by a party to the fub- 
mifiion: in the latter cafe the award is faid to be good ; 
and if the ftranger will not accept the money awarded 
to be paid to him the parcy^ obligation is faved. 3 Leon, 6 z. 

So where a Granger is only^ an inflrument to the per- 
formance of the award, no objedion (hail be allowed on 
that account : as if it be, that one of tbto parties fhall 
furrender his copyhold into the hands of two tenants of 


the manfion wlib (ball prefent the furyender; tUi award 
ia goodk RA. Aibhr, E. 7, 8 : 1 Keb, c 6 g : a^ fee Di* 
viimn 4 of this head. 

If tho perfons comprehended in the award were in rsn* 
iimplation of the fubmilfion, though they wen not di- 
redly parties to it, yet the awsid is good. Lutw. 530^ 
Sfi : X Mar. 78: Comyas 183 : Rol. Aib. B. 18. 

^ award (hall not afled the righn of perfons nor par* 
ties to the Aibmiflioo. Fmh, 180, 4. and ^etld, ^41. 

3. The award ough^ nOt to be of part only of the things 
fqhiuitted. This however inufi be uhderftood with a 
confiderable degree of limitation ; for though the words 
of the fubmifiion be more comprehenfivo than thofe of 
the award, yet if it dq JStst appear that any thing elfe 
was in dilpute between the parties, beiide what is com- 
Ij^rehended in chig award, it will be good. 8 Co, 98: 
Rol. Arb, L. 5. 

If a fubmiifion be of all the premifTes or rf cm part 
of them,** in this cafe the arbitrator may undoubtedly 
make an award of part only. Rol, Arb, L, 6. 

II an award be made of all matters except a bondl^' 
and of this it be awarded that it (hall (land, the award is 
good ; for it (hall be prefamed there was no caufe to 
difeharge the bond. Gs Jirr. 277, 400 : Btidg^gt. 

If arbitrators award for one thing, and fay chat they 
will not meddle with the refi, all ix void ; becaufc they 
have not purfued their authority. Cro. EL 858 ; fee 
216, 217. 

Where a fubmifiion is of certain matters fpecificelly 
named, with a provifional claufe Co thatrhe award be 
made of and upon the prtmiffes^^ the arbitrator ought to 
make his award of all, otherwife it will be void. 8 Ca, 
98; GoUJi, 125 : RoL Aihitr. L. 9. 

Bur Where the fubmifiion is general of all matter^ ia 
deference between the parties ; though there fhoutd hap- 
pen to be many fubjefts of controverfy between them, if 
only one be fi^ified to the arbitrator, he may make hts 
award of that : he is, in the language of l^d Coke, ia 
the place of a judge, and his office is to determine accord- 
ing to what is alledged and proved. It is the bufinefs of 
the parties'* grieved, who know their own particular 
grievances, to fignify their caufes of controverfy to the 
arbitrator ; for he is a ilranger, and cannot know any 
thing of their difputes but what is laid before him. 8 Co. 
98 1 Brownl* 63 : 2 BrowuL 300. 

In the cafe of fuch a general fubmifiion, if an award 
concerning one thing only be made, it (hall be prefumed 
(till t|pe contrary be (hewn by the party objecting) that 
nothing elfe was referred. Crs. Jac, top, 355; i Btnr>>^ 
zyj^etfeq. But the arbitrators ought to decide on all | 
matters laid bfote them, or they cannot do complete 
juftice. And it is faid that on a reference by rule of a 
court of equity, the award ought to comprehend all the 
matters referred. 1 C, C, 87, 1 86. 

Ic is however no valid objedlion to an award that the 
arbitrator had notice of a certain demand, and that he 
made no award of that, if in ocher refpe^s the award be 
good ; as, though the fum in quefiion may not be men- 
tioned in the award, the arbitrator may have (hewn his 
opinion that the demand was unfounded ; as, by order- 
ing general releafcs* fs^c. See 1 Smnd, 32. 

An award of one particular thing fot the ending of an 
hundred matters in difference is fufficient, provided it 
concludes to them all. 1 Reb. 738; 1 Lev, 132, 3. 

O 2 4. If 
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4. award be to do any thing which is a^^ahift 

livj, it is 'ijoid, and the p.irti( s nrc not bound to perform 
ic. RoLJriity.G: I SuL 12 : 2 '24^. So aKo is 

an award of a thing which h not phyfically or morally 
foffthlf, or in the power of the party to perform ; as that 
he iliall deliver up a deed which !.■> in the ru tody or 
poxyer of a perfon, over whom he has no controul. 
iz Mod, 585 : and fee Rol. tic. Jtbdr. And an award 
that the defendant lhall be bound with furctics fuch as 
the plaintiff fiiall approve, is void ; for it rnny be impof- 
hble to force the approbation of the plaintiff. 3 Mod, 
272, 3. J3ut in this cafe the party lliould enter into a 
bond himfelf and tender it to the plai^itiff. 

Where an award is that one of the parties fhall procure 
a (Irangcr to do a thing, there is a dillindion taken be- 
tween the cafe where he has no power over the llranger^j 
to compel him, and where he A' power either by the 
common law or by bill in equity, la the former cafe 
the award is void, for fo much as concerns the ftranger. 
In the. latter it is good. RoL Arbitr, F. i : 248 n, 11 ; 
March. 18:1 Mod. 9. — (See ante Di^fion 2.) 

Neither mull an award be to a thing vnreafinable\ 
nbr by the performance of which the party awarded to do 
the afls may fubjed himfelf to an af^ion from another. 
Rol, Arbitr, E. 2, 3; F. 10: z BulyL 39: i AV^. 92: 
1 Ro, Rc/t, 6 : Cro, Car, 226 : 3 L/ t', 153. 

What lhall or lhall not be unrcafonable, is however 
matter of conllrudion in which the cafes differ confidcr- 
ably. See Rol, Arb, li. 12 ; J. 4. 5 : 2 Mod, 304. 

An award muft not be of a thing which is merely ««- 
^atory^ without any advantage to the parties. Rol, Arb, 
*j. 10—15. ^ ^ woman fubiuitto arbi- 

tration, and it be awarded that they (hall intermarry, 
this is faid not to be binding (A/, ih,) for one reafon 
among others^ that it cannot be prefumed to be advanta- 
geous to them. Mutual relcafes are advantageous, and 
therclbfe an award of tiieni is good. fnrm. 5 i. 

5. The Award mull be and y;W. As the inten- 

tion of the parties in fubmitcing their difputes to arbitra- 
tion, is to have fomething afeertained, which was un- 
certain before, it is a polltivc rule that the award ought 
to be fo plainly c.xprcli, that the parties may certainly 
know what it is they are ordered to do. 5 Co. 77 
78 a, 

On the conllrudlion of certainty and uncertainty the 
cafes are multifarious ; and it may be obferved, that 
they principally depend on fuch circumilanccs as are pe- 
culiar to each cafe, and very feldora form any general pre- 
cedent. 'The therefore frrvcs better to reguhte the 
conducl of aibitrators, than the numerous cxcr/>/tom : as 
it is the intcrell of the party againit whom the award is 
made to be ingenious in finding out objcclions, an award 
cannot be coo particular or precife in faying down what 
is to be done by the parties, and the tnanver^ time and 
fdait of their doing it. Though the two latter have been 
deemed immaterial (5/;v7. 905,) yet it is fafell to ipccify 
iJiem. 

Awards are now fo liberally conflrucd, that trifling 
are not fuffered to prevail againfl the manifelt 
intent of the parties. See l Burr, 277. and poll 

6. In favour of the equitable jurilditlion of the arbi<- < 
crators, if that, to which the obje^lion of unccrtaihcy is 
made, can be njrn tabled cither by the contc;(t cjffAhe 
award, or from tlie nature of, and ctrcumlUnces 
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dant on the thing awarded, op by a manlfcft reference to 
fomething connected with it, theobjedion fliiill not pcp^ 
vail. Sec 2 LtL Raym, 1076: 12 Mttd, 585 ; Luiw, 545 : 
Shn, 903. Where there is no date to the awards It lhall 
be taken as dated from the day of the delivery which 
may be afeertained by averment^ and nil other uncer- 
taiiuies m;iy be helped byt^proper averments in pleading. 
1 LtL Rayt^, 24^7, 61^; Cro, Eli%, 676 ; hty. 28 ; 2 Sauml, 
2^2. 

As an award mud be certain, fo alfo mull it be /f^/al; 
(at the lime of making it ; fee i Sbl. 59 : iat/. 5 1 ; Comb, 
456) ; in order tj> prevent any future litigation on the 
fubjecl of the fubmilFion. 

On this principle, an award chat each party /hall be 
nonfuitid in the adion which he has brought againll the 
other, is not good ; becaufe (mr.ongll other realbns) a 
nonfuit does not bar them from bringing a new adion : 
but an award that a party fliall d[fconiinue his adion, or 
enter a retraxit^ is good. Codb, 2/(1 ; Rd, A^hitr, F. 7. 

An award — that all fuits lhall ccafe — or, that a bill in 
chancery fliall be dil'miUcd — or, tliat a party lhall not 
commence or profecutc a fuit-r-is flnal ; for it lhall be 
taken to mean, that the cLbt and adion lhall ceafejor 
eva-; that alone being a fubftantial performance of the 
award. 6 Mod. 33, 232 : 2 Ld, Rayni. 961, 4; i Sal/e, 
74, 5 : Rol. Arh. O. 7. But fee 2 Stra, 1024. 

haftly the Award mud be muiiial\ not giving on advan- 
tage to one party without an equivalent to the other. 

The principal rcquifite, however, to form that inutii- 
tuality, about which fo much is faid in all the cafes 
ufualjy claffed under this rule, is nothing more than that 
the thing awarded to be done fiiould be a final dif barge , 
and fatisfadion of all debts and claims by the party in 
whole favour the award is inadc^ againll the ocher, for 
the matters fubmitieci ; and therefore the prefent rule 
amounts to nf)tliing more than a different form of cx- 
preffion of that which requires that an award IhoulJ be 
final. See Comb, 439: i Ld. Raytn, 246: Cro, Eliz, 
904 : Corny ns 528. 

6. The rules which at prefent govern the conjlrudion of 
awaiJs are, that they fliall be interpreted, as deeds, ac- 
cording to the intention of the arbitrators. That they 
fliall not be taken llridly, but libeially, according to the 
intent of tl c pirtics lubmicting, and according to the 
power given to the arbirratxors. 1 AVr. 277; 2 Atk, 504 
(519)— That all adions mentioned in the award, fliall 
be conflrucd to mean, all actions over which the arbitra- 
tors have power by the jubmillion— Thar if tlierc be any 
contradidion in the words of an award, fo that the one 
part cannot Hand confillcntly with the oilier, the firllpai c 
lhall Hand and the latter be rejeded ; but that if the lat- 
ter be only an explanation of the former, both parts lhall 
Hand. Palm, 108 ; 66, 7.— And that where the 

words of an award have any ambiguity in them, they 
arc always to be conflrucd in fuch a manner as to give 
effed to the fiward. 6 Mod. 35. 

Much unne^eflary difficulty occurs in all the old reports 
on the conflrudion that ought to be put on the award of 
a Relcafc ; but it is now clearly fettled, that an award of 
releafes «/> tg the time of making the aavard^ is not alto- 
gether void ; but that ic (hall be conflrued fo as to fup- 
porc the award; and that for two reafons. ifl. That ic 
lhall be prefumed chat no difference has arifen fince the 
lime of the fubmiffion, unlcfs ic be fpcciully (hewn that 
^ there 
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there Kai : id. That H r^hstfe to the time of the fuh- 
mjj^vn is a good perforinance of ae award, crdenug a re- 
Jcafc to the time of the rvward\ i^ot hecaufc the mean- 
ing pf the^iirbitrators is fo, bur bccaufe. their meaning 
^luft be irontrouled fo far as it is void. by. conllrudioo 
of law. 10 Mod. 20 1 : 6 j : z LJ. Raym, 964, 5 : 

I hd. Raym, 116. fee 11 8 , .Ji6, 589: 

164, 5 : 2 A'e^. 431: 1 > 

Formerly, if one part of aimward was void, the" 
whole was contidered fo : now however, it is the rule of 
the courts, in many cafes, to enforce the performance 
of that, which had it ilood by itfelf, would have been 
good, notwithflandlttg another part may be bad;%2 Mod. 
534 : but if that part of the award, which is void, be fo 
conneded with tlieredi as co<hiFe<f^ the juftice of the cafe 
between the par'lita. the award is void for the whole, 
Cro, Jac, 584. 

When, from the tenor of the award, it appears that 
the arbitrator has intended that his award ihould be mu- 
tual, awarding fomeching in favour of one of the parties 
as ail equivalent for what he has awarded in.favourof the 
other ; if then that wKch is awarded on the one fide, be 
n.md, fo that performance of it cannot be enforced, the 
award is void for the ’whole, becaufe that mutuality, 
which the arbitiator intended, canndt be preferved. 
Tel. 98 ; 92 : RoL Arb. K. 15 : Cro. Jac. 577, 8. 

If one entire ad awarded to be done on one fide, com- 
prehend fevcral things, for fome of which it would be 
good, and for others not, the award is bad for the whole, 
becaufe the ad cannot be divided. 6>«, Jac. 639. 

When it appears clearly that both parties have tho 
full effed of what was intended them by the arbitrator, 
though fomething be awarded which is void ; yet 
the award iliall iUnd for the reit. 1 Ld. R^m. 114; 
Lufiv. 545 : and fee 1 2 Mod. 588. 

An award ought .egularly to be made in loriih^^ 
figned and fealed by the arbitrators, and the execution 
properly witnciTcd : It may however be made by parol, 
if it is fo exprefsly provided in the fubmilTion. 

7 . It is not in all cafes abfoluiely neceflary that pofirm- 
ante lliould be cxadly according to the words of the 
award ; if it be AibAantively and effedually the fame, 
it is folTicient. 3 BuJjl.by. And if the party, in whofe 
favour the award is made, accept of a performance dif- 
fering in cixcumdanccs from ihe exad letter of the 
award', that is fuflicient; for confenjus tollit errorm. 3 Bulft. 

^7r/ - . ’ 

//Where the concurrence and prcfcnce of both parties 
Vi not abfolutcJy necefl'ary to the perforinance, each 
ought to perform his part ’without requefi from the other, 

1 Ld. Biiym. 233,4. Rol.Ab. Z. 6. — ^If an 

award order that the defendant fliall rc-alTign to the 
plaintiff, certain mortgaged premifes, it will be a breach 
if he do not rc-aflign ’without rcqncft. 1 Ld. Rayui. 234. 

If the award loe to pay at , on or before a particular day, 
payment before the day is equivalent to payment on the 
day. 3 AVi. 675, 6* 

A confiderable number of years having elapfcd fince 
the making of the award, is no obje£lion to the parties 
being called upon to perform it. Finch. Rtp. 384: nor 
can cheihtute of Limitations (2i Jac. i. r. 16. § 3} be 
pleaded in bar. a Sound. 64. 

On an award, that one party fhall enter into a fc- 
curity for money, (note, bond, the giving the fc- 
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curity is a performance of the award t and on non pay* 
ment, the perfon to whom it h given can only p**o- 
ceedjigainft the other on that fccurity, and not on ihe 
fubmiS^ or arbitration bond. BcndL 15 ; Stra. 903, 
4082. ^ 

^ VI. The remedy to cowftl performance of an onward i« 
^rious, according to the various forms of the fubiniiTion. 

Though )h«.fgbmiflion be verbal, an aftion maybe 
maintained on the award, whether it be for the pay- 
mi|||g,of money, or for the pciformance of a collateral 
adl I ltd, Raym. 122: and fee ante Divifion 1. * 

Wh^ the award is either verbal, or in wriclojg, for 
the payment of money, an(||inade on a fubminion, either 
by parol or by deed, the adion on the award may be 
am adion of debt : it inay alfo be an adioii of ajhnpjit 9 
and in all other cafes on a parol fubmiflion, an of- 
fumpfii is the only fpecies of adion chat can be maintained. 
\ Leon. 72 : Cro. Jac. 354. 

In all adiqns on the award, it muft necelTarily be 
(hewn, in dired unequivocal terms, that the partic.<i 
fubmitted^ before the award can be properly introduced ; 
2 Stra, 923. the fubmidion too niuft be h dated as to 
correfpond with the award, . and to fupporc it. 2 Lev. 
235 ; 2 Show. 61. 

When the adlion is on a mutual affumpfit, to pay a 
certain fum on requcjl, if the defendant ihould not 
(land to the award ; an a^ual requed to pay that fum, 
before the atlipn brought, mud be pofitively dated. 

1 Sajimd. 33 : 2 K^b. \ib. 

When the fubrniiTion is by bond, if the award be for 
payment of money, an a£lion of debt on the award lies, 
as well as ar a<dton on the bond ; but the latter is the 
a^ion mod ufually brought ; in this the order of plead- 
ing commonly obferved is, that the plaintid* declares on 
the bond, as in ordinary cafes of adton on a bond the 
defendant then prays oyer of the condition, which being 
fet forth, be pleads that the arbitrators or the umpire 
made no awatd*, then the plaintifi' replies, not barely 
alledging that they did. but fecting forth the award at 
large, and adigning the breach by the defendant: (as 
to which fee pod. and H'^mch 121 : Tlv. 2c\, 7^, 153 : 

1 Ld. Raym. 114, I 23; 2 Ttrit . 221 : 3 Lev, 293 ;) and 
on that the whole qucilicn arifes as on an original dc- 
claraiion.-^Thc dclenJant then either rejoins, that they 
made rjo fcch award, (Jenk. 116: Cro. Jac. zoi : 
Pahn. 5U,) on which the plaintid' takes iduc— of, he 
demurs, and the plaintid' joins in demurrer. Wd. Strn* 
923 : Freem . 4I0, 415: i Sid. 370; 3 Burr. 17 29, 30 ; 

5 S, 4, 108: Btooke pi. 33 : Cro. ElU. 838. 

Every thing ueceiTary to (hew that the award was 
made according to the terms of the fubminion, mud be 
Hated by the plaintiff. Zw/w. 536: z Ld. R:aym. gZg, 
1076. Where alfo by the terms of the award, perform- 
ance on the part of the plaintiff, is a totdition fieecedent 
to that on the part of the defendant ; there the plaintid* 
mod (hpw that he has done every thing ncceflary to en- 
title him to call on the oppofice party. — But tender by 
(he plaintiff, and refufal by the defendant, will be fuf- 
ddent. unlcfs the thing to be done by the plaintiff can 
be done without the concurrence of the other. Hurdr. 
43 > 44 * 

A material variance between the real award and that 
fee forth in the pleadings^ will be fatal to the plaintiff; 

and 



AWARD VII. 


Hnd if on tlie trial the jary doubt whether the variance 
is material or not, a fpecial verdift may be taken for the 
opinion of the court, i Salk. 72: l L)I. Raym. 7^5. S. C.\ 

1 Bwr. ay 8. 

In an aflion on the the defend.nnt mtqr plead 

* that he did not fubmit ;* but in an adion on the botd 
fuch a pica i« not good, i Si^i. 290 : 2 Stra. 923, 

More exaOnefs is required in fetiing forth a wriitcw 
than a verbal award— in the former iiothing mull be 
alledged by inducement. 2 Fent. 242. The breach 
ftllb be adigned, with fuch preclfion, as to Ihcw ibaRlhe 
awatd was made of the thing in which the breach was 
aUfedjed. i RQl.Re/>.%i Oo. Jac.y^^: and 

in an adlion on the a/Tumpfll# to perform the award, 
the plaintiff may aflign fevcral breaches. ji'nk% 264, and 
fee 35. But in an aCiicm on the arbitration bond, 
where fevcral things are ordered to* be ddne by the de- 
fendants, it is not ncceflary to aflign breaches of every 
iDacicr, hecaufc the breach of an^ one is a foifciiure ^ 
the penalty of the bond ; twid .when the plaintrfl has 
once recovered, then he can never ,|pain tain another ac- 
tion on the fame bond, to rccow.r penalty again on a 
fecond breach. 2 IVtlf. 276, 9, andlfidei^lif. 293. S. P . 

If the dtferJm fet forth the aw)^d, Rhd alledgc the 
performance generally, and then on breach being 
afligned in the replication, he rejoin and flicw ^ firdal 
pejfcirmancCjj this will be a departure. 1 Ld, Raym. 234. 

It has fcveral times happened, that the defcndiinl by 
fetting forth an award, p.'irtially, has impofed conflder- 
able difficulty on the plaintiff how to anfvvcr him, (Sec 
X Keb. 568 : I Saund. 326 : 3 Lev. >65 : Luinv. 325). In 
this caJe if the plaintiff demand oyer of the award, and 
have itfet fofth at full length, afligning a breach in ihe 
fp.me manner as if the defendant had pleaded no a^wardy 
he will be fecure againft any objetUon from the manner 
of pleading. Lutuo. 45 1 : and fee Godh. 255:1 Rol. Rep. 6. 

If from the default of the defendant no award has been 
made within the time limited, the plaintiff may, to thfe 
plea of no anvard, reply that default of the defendant. 
See 8 Co. 81. — On afubmiflion by bond, providing that 
the award lhall be made within a limiied time, though 
that lime is enlarged by mutual confvnty and the award 
made within the enlarged time/ an aftion cannot be 
maintained on the bond to recover the penally for non- 
performance. 3 Term Rep. 529.«.— Andas to fuch enlarge- 
ment of lime, fee 2 Trm Rep. 643,4 : 3 Term Rep. 601. 

On the praftice obtaining, of references at Nifi Prinsy 
performance of the award was confcquenily enforced by 
means of an attachment^ and the following is the prefent 
courfe of proceeding to obtain that remedy.— The award 
mull be tendered to the party bound to perform it, and 
on his refufal to accept it, affidavit mull be made of the 
due execution of the award, and of fuch tender and 
refufal ; and on that, application made to the court to 
make the order of Prius a rule of court ; a copy of 
this rule mud be pcrfonally ferved on the party, and if 
he Alii refufe to accept the .ward, an affidavit muft be 
made of fuch fcrvice and rcfulal ; on which the court 
will grant .in attachment of courfe. l Crompt. Prai^f. 
*04* When the award is accepted, but the money bc- 
ing demanded is not paid, an affidavit muA be made of 
fuch refufal, r.nd of the due execution of the ajjjritfd* 

2 Black. Rep, 990, 1.— Where there is any difput# as 
the proper pcilonnance of an award, it is dirci-ettbp^y 


in the court to grant or refufe an attachment, t Stra. 
695 ; I Burr. 278. « 

When an award is not for the payment of money, but 
for the performance df any collateral afl, it my fome- 
times be enforcedly a iiO h^fuitvyon which the court will 
decree a fpecilick peiformaftc. §be tjitk. 74,(6'*); i 
■^^5 I • I 46 ; 5 C. jR. 20 : 2 Fern. 94 : 3 P. JFms. 
i8|i, 9, 190. But thtogh court of equity may affift 
a plaintiff to procure the execution of an award, it will 
not compel a defendtinc to difeover a breqich by which 
he may charge himfclf with the penalty of a fubiniffion 
bond. Bj/bop v. B/Jbopy i C. R. Bee the next Diviiion. 

VII. Relief may be o^fained agat^ anavfardy made 
contrary to the preferibed rules of la«%’ when the award 
is pat in fuit. But when the fubmiflion is hy the mere 
a‘l of the parties, the defendant is not permitted to 
impeach the condudl of the arbitrators, at law; fo as 
to make it a defence to an adlion on the award or fub- 
iriffion bond. Sec 1 Saund. 327 ; 2 JFilf. 149. In fuch cafe 
the only relief is in equity. 2 But a court of 

equity will not inierfcre to fet .nfide an award, where 
the lubmillion is voluntary, (or by order of 

1 C. C. 140; I Fern. 157,). except for corruption orinw 

proper condudl in the arbitrators : or where the award 
appears on the face of it to be contrary to the rules of 
equity; as, to the prejudice of an infant, C. 

276, 279, 280 : 3 Atk. 529. (496) : 2 Ziy. Ali. 63, 4 ; 
3 C. R. 49 ; AmhL 243, 

In bills to have an award fet aflde for corruption or 
partiality, it is ufual to make the arbitrators defendants ; 
together with the putty in whofe favour the award is 
m.ade. Finch. Rep. X41 : 3 Atk. 644, 397. The arbi- 
trators may plead ihe award in bar; but they mud fljcw 
thcmlclves impartial, or the court will make them pay 
cofls. 2 396, (41 2), 

Where the fubmillion is by order of Nlft Pr 'u^y or un- 
der the flat, 9 xo tv, 3. a court of equity will not enter- 
tain a bill to jelievc again A an award for corruption or 
partiality, unlcls the court of law has not afforded that 
relief, on application ; or the lime for complaining at 
law under the Aatute is clapfed. 2 Atk. 155, (i6j), 
396,(412): 2Vc%. 316,7: ^ccBunb. 265. 

By the Aat. 9 10 IF, 3. c. 15. It is enadled. That 

any arbitration or umpirage, procured by corruptjon, 
or undue means, ffiall be void; and be accordingly fet 
afide by any court of law or equity, fo as complaint he 
made to the court, whdre the rule for fubmillion is made, 
before the laA day of the next term after fuch arbitration 
made and publiAicd to the parties.” See x S/ra. 301 : 

2 Burr. 701 : Barnes 55, 7. But it feems that a court of 
equity may relieve, on manifcA grounds, after the time 
required, by the &l, for complaint at Uw, though no 
fuch complaint is made at all in the common law courts. 
Buhb. 265 : 1 Barn. K. B. 75, 152. 

Where the fubmifljon is by reference at Prlus, 
there is no ^tme limiied for making an application to 
fet afide an award for any caufe* % Atk. 155, (162): 
Str. 301 : 2 Burr. yoi.^When the fubroiflion is accord- 
ing to thvi'Aatute, no application can be made to h.ave 
the award fet afide till the fuhmijion be adlually made 
a rule of court, which may be cither before or after 
making the award, t Stra. 301: 2 P^en. 317; a Str. 
1178 ; 3P, IVmi.iSz. 

T.1C 





The noft fre<!{i)ivnt of comph^nt araiiift an 

award, arifeii from Tome imputed of the ar- 

bitrators. and when the complaint is made out> it is 
generally fuccefvfal: as if one of' the arbitrator*, un- 
jullly exclude the reft from thje awM ; or hold private 
meetings with one of the parties, a 515 ; or ap- 
point an umpire by lot, LL 485 : t>r mahifeft any other 
undue partiality, /c/. 101,251; 
ai6. 8 : 1 Fez, 31/. ' 

If it appear that the arbitrators went on a.plain mtfiake^ 
either as to the law or in a point of fafl, that is an error 
appearing on the face of the award, and futiicient to 
fet it afide. 2 Fern* 705.— -So if the arbitrators appear 
to have an interefi in the (ubjed of reference. 2 Fern, 251. 
So alfo where any circumftance is fupprejf^il at concealed 
from either of the arbitrators, and the arbitrator de- 
clares liiat had he known the circu in (lance. J^e would 
have made a different award. 1 Atk. 77. (64), 

Where the fubmiflion is under the Jlaiuie, or by re- 
ference at Priuj, the court' will on fomc occaffons 
fend back the to be rc-confidered, on fuggeffion 

that the arbitrator hid not fufficienc materials before 
him, and perhaps too to redlify any triOing or apparent 
; bar (uch application mull be made in the for- 
mer cal'e within the time preferibed by the Aatute. 
2 Tcr^n Rep. 

Vlir. An Award may he pleaded in bar to every aflion 
brought, for a caufe or complaint which had been pre- 
viou/ly referred to the arbitrators, on which the award 
was made. Sec \ Tcrm Rep, 146. 

The award thus pleaded, mull have all the qualities 
necelTary to coniHtutc a good award ; and mull be fuch, 
if it be pleaded without performance, nhat the plaintiif 
may have a remedy to compel performince : but if per- 
formance be aliedged, as it may be (Sec t Re, Rep, 7, 8 : 
Cro. Jac. 339 : 2 Bulft. 93 ; Rol. A)hitr* F. 2 : 85 : 

iLeon.iiix) even a void, award may frequently be a 
goo»l bar. An award however which is in iifelf uncer- 
tain, and cannot be afeertained by averment, cannot be 
pkMd(’d in bar. 2 Saund. 292 ; 2 Krh. 730. 

The cafes which have determined an award not to be 
plt^^iabie in bar, where it does not create a new duty, 
fe( m iiTcconcileable to the prefent Hate of the law on 
the lubjed-— particularly as they allow that an adion 
may be maintained bn the fubmiffiqn. whether that is 
by bond or otherwife. 1 Ld. Raym. 248: iz Mod, 230: 
Comb. 440 : I Salk. 69 : LkMv. 56, 7. 

An award however which docs not extend to the nvbole 
of the thing demanded, is realonably not a good plea 
to an adion on the demand. Ai, 5 : i Ld, Raym, 612. See 
LutiD 51. And in order to make an award a good plea, 
it mull appear that both parties wexceqaally Sound by it. 

Where the plaintiff lays feveral counts in his declara- 
tion, and thelax^ard from the terms of it, can only be a 
bar to one of them ; if in reality they are for the fame 
caufe, the bell way of pleading feems to be, to plead 
the award to that count 19 which it is anfwerable in 
terms; and the general ifTue to the red. Kyd. 245. 

' There were anciently fome dillindions in (he manner 
of pleading an award, with refped to the neceflity of al« 
ledgjng performance of the thing awarded, which arc 
not now efTential, for ffnee it has been held that an ac- 
tion will lie on the mere fubmiflion, it U in no caft ncccf- 
fary for the defendant in pleading an award in bar of 


an liAtpii* td performaiice of the thing 

ed#^ onleA Where thef award is void, and conS^oendg 
the could hot enforce it. 1 Ld, 122. 

. of an Awaud $ 00 a Svamiuioir. 

O all pep pie to whom thh pmfent writing indented of 
Award Jball come, greeting. Whereas there are Jive-, 
ral ttkf counts depending ^ and diver's CQutrovtrJiei and difpntes 
have^ htefy mri/en SeMeen A: B. of, Ac. Gent, smd C.J?. 
of, ,4|c. all which controverfet and dfputes areehi^y touch^ 
ing akl eoncerniag^ Sec, And WherCas, /or the fuHir^ an. 
end to the /aid differences and di/putes^ th^ the /aid B* 
and C. D. by t&eir foveral kpnds or obligations bearh^ date} 
Sec. are become bound each n the other of them in the penal 
jiim of. Sec, to fiand to and abide the award and final defers 
minatim of us £. F. G. il. Scc.fo as the /aid aw^d be made 
in writing, and ready to be delivered to the parties in differ* 
ence on or' before, Ac. next, as by the /aid obligations, and 
the condition thereof may appear* Now Know ye^ That iste 
the /aid At bitralots, nvho/e names are hereunto Jhb/criied, 
and /eats efftxed, taking upon us the burthen tf the fifid 
award, and having fully examined and duly co^deted'tha 
proofs and jillegations of both the /aid parties, do, for the 
fettling amity and frUndfioip between them, make and publijh 
this our award, by and between the /aid parties, in manmtr 
following, that is to fay ; Firll, H^e do award aad of* 
eh', that all aHions, fuits, nuatrcls and controverfies n/ehSat’- 
foever had, moved, arlftn or depending betwesn the /aid 
parties in lavs or equity, for any manner of caufe whatfieviti 
touching the /aid. Sec, to the day rf the date heteff, Jhpll 
ceafe and be no further profecuted, and that each ff the 
parties Jhall pay and bear his own eofts and ebargis, in eey , 
wife relating to or eoncerning the /aid premiffes* And w 
do alfo award and mder that the /aid A. B. fitali pay, fr 
caufe to be paid to the fatd C. D. the fum of. Sec* nvithin the 
/pace of, Ac. And alfo at his oven cofis and charges do, Ac« 
And we do award and order that, Ac. And lailly, vee do 
award and ordei' that the fold A. B. and C- en payment of 

the money ahovement toned, Jhall in tLe form of lave exeiutO' 
each to the other of them gtneral releafn, fuff dent for the ro^ 
leafing by each to the othtr of them his executors ami ad* 
miniftrafors , of alt anions, fuits,'^ nrrcjfs, quarrels,’ contrO* 
vet firs and demands vshaifever touching or concerning the 
pre niffs of or of aid, or any 'matter vr thing thereunto relating, 
from ths beginning of the world until the of, Ac. ksfi. 
In witnefs, kAc. , , 

This Reader is thus prefented with a cosnpleat 
abridgment of the luw oH this fubjeA. Were it ac- 
curately attended to, and were che^ arbitrators unin- 
fluenced by motives of partiality, arbitration would be 
a. very defirable way to put an end to many fuits, in- 
fleud of affording grounds of new proceedings, as they 
now too frequently do.— As it is, the fubjeds rnoRpro- 
per for arbitration feem to be (in the words of the 
author, to whom wc have confefled ourfcives fo nruch 
indebted on this Aibjed) **Long and intricate accounts^ 
— Difpuces of fo trifling a nature, that it is of little iin* 
portance to the parties in whofe favour the deciflon may 
be given, provided at all events there be a deciflon-^ 
and— queftions on which the evidence is fo uncertain, 
that it is much better to have a deciflon whether right 
or wiong, than that the parties ihould. be involved in 
contiuual litigation.'^ 

AWM, 




AWM 

,jr 

AWWI, or aume, (Tcul. obm» i. i, cadus W mfu/ura) 
A meafure of Rhenilh wine, containing forty gallons ; 
mentioned in fome ffatutes. This word is otherwife 
written awam.—Thc rood of Rheniih wine of Dordreight 
is ten Avma^ and every anjame 50 gallons: The rood of 
Antwerp is fonrceen awwis, and every awme 35 gallons. 


AWN 

AWNHINDE. See Third-night*awn~hmde* 

AYLE. 

AZALDUS^ A ^r horfe or jade. Clauf. 4 Ed. 3» 



BAG 

B A C A, A hook or link of ^iron, or llaple. Con- 
fuetudin* domus de FarendM. 

BACINNIUM, or Bachia, A wfon or veflel to hold 
water to walh the hands. Si/nven Ounelmt. anno \ 126, 
Mon. AiigL torn* 3, p. 191 : Fiirus ^dxut Petri Picot tenet 
fnedietatem Htydena per feijantiam ferviendi de bacints,— 
This was a fervice of holding the bafon^ or waiting at the 
bafon^ on the day of the king’s coronation. Lib. Rub. 
Scaecar. f. 137. 

BACHELERIA^ The commonalty or yeomaniy, as 
diftingttiflied from the baronage. JmmL Burton, p. 426. 
fob an. I a, ^9. 

BATCHELORf Baccalaureus, from the Fr. bache- 
her, viz. tyro^ a learner :] In the utiivcrfiiics thcic arc 
hatchelms of ea ts, Ac. which is the iirfl degree taken by 
Rudents, before they come to greater dignity. And 
thofe that are called batchelorsoi the companies of London. 
are fuch of each company, as are fpringing towards the 
cAatc of thofe that are employed in council, but as yet 
are inferiors ; for every of the twelve companies conlills 
of a mafttr, two nvardens, the livery, (which arc affiltants 
in matters of council, or fuch as the aihflants are chofen 
out of) and the baubiUrs. in other companies called the 
yeomanry. The word bate he lor ts alfo uied and fignihes 
the fame with knight bauhelor, a fimple knight, and not 
knight banneret, or knight of the Bath. The name of 
batchelor was alfo applied to that fpecies of efquire, ten 
of whom were retained by each knight banneret on his 
creation. Anno 28 £. 3, a petition was recorded in the 
^ftnoir, beginning thus : A nofoe Seigneur It Rey monjirent 
raotre fimple batchelor, fohan de Bures, Batchelor 

was anciently attributed to the admiral of England, if he 
were under the degree of a baron. In Pat. 8 R. 2. we 
read of a baccalaureus regis. Touching the further ety-» 
iiiolo'»y of this word, bee Spelman. 

The term batchelor alfo denotes in law a man who has 
'never been married ; and as fuch, taxes have at times 
been lcvii?d, or the taxes laid on others increafed^ if 
paid by batchelors: as in the cafe of the duty on fervants 
uncer rtat. 25 Cco. 3, r. 43. . . , 

liACKBEKlNDE, .SV/c.] Bearing upon the bac^, or 
About a man. Bratton ufeth it for a iign or circpiSlUI^II 


of theft app.irent, which the civilians call furtum viani^ 
feftum ; Brad. lib. 3. trad. 2. cap. 32. Mannjoood re- 
marks it as one of the four circumltances or cafes, where- 
in a foreiler may arrcfl the body of an offender againll 
vert or venifon in the forell ; by the aflife of the forclt 
of Lancafor (fays he) taken with the manner, is whtn one 
is found in the king’s foreft in any of thefe four degiccs, 
Aoible ft and, dog- draw, backbtar, and bloody-hand. Manw. 
2 part, Forell Laws. 

BACO, A bacon hog, ufed in old charters. Bhunt. 

BACTJLE, A caiullcllick properly fo called, when 
formerly made ex bacuU of wood, or a flick. Clodingham 
Hift. Dunelm. apud IVartoni Ang. Sac. p. 1 7 23. 

BADGER, From the Fr. baggage, a bundle, and 
thence is derived bagagier,' n carrier of goods.] One 
that buys corn or viduals in one place, and carries 
them to another to fell and make profic by them : and f'i:cli 
a one was exempted in the flat. 5 6 Ed. 6, r. 14, from 

the punilhmcnt of an ingrofler within that llatiue. But 
by 5 Elia. c. 12. Badgers are to be heenfed by the jii dices 
of peace in the fcHions ; whofe licences will be in force 
for one year, and no longer ; and the perfons to wiioin 
granted mull enter into a recognizance tiiac they will not 
by colour of their licenfes forellal, or do any thing con- 
trary CO the flatutes made again ll forellal lers, ingrolTers, 
and regrato.s. If any perfon ihall adlas a Badger without 
licence, he is toforbzit 5/. one moiety to the king, and 
the other to the profecuior, leviable by warrant from juf- 
lices of peace, ^c. Vide 1 3 El. e. 25. feB. 20. 

BAG, An uncertain quantity of goods and merchan- 
dife, from three to four hundred. Lex McrcaP. 

BAG A, A bag or purle. Mon. Attgl. tom. 3. p. i^j. 

BAGAVEL, The citizens of Exeter had granted to 
them by charter from K. Edw. i-, the colleflion of a cer- 
tain tribute or toll, upon ail manner of wares brought 
to that city^to be fold, towards the paving of the ilrects, 
repairing of the walls^ and maintenance of the city, 
which was commonly called in old Englifh begavel, be- 
thiiga'id,^yii\& chippinggavd. Antiq. of Exeter. 

BAHADUM, a chcll or coffer. Fleta, lib. 2. c. 21. 

BAJ ARDOUR, Lat. hajulator.'\ A bearer of any 
weight or burthen. Petr. Blef. Contin. Hift.Croyland, p. 1 20. 

BAIL, 



BAIL I. BAIL L 


%AIL» Mlium, from the Fr. hoiHir, which comei of 
i[ic Greek and rignifics to deliver into hands.] Is 

iifcd in our common law for the freeing or reccing at li- 
bercy of one arrclled or imprifoneef upon auy action, either 
civil or criminal on furety caken for his appearance at a 
day and place certain. Bra/l^ Ub* 3. tia^l 2. cap. 8. 
The reafon why it is called baih it becaufe by this meant 
the party redrained it delivrred into the hands of thofe 
that bind clicmfelves for his forth-coming, in order to a 
fafe keeping or protc^ion from prifon : and the end of 
bail is to iati&fy the condemnation and cods, or render 
the defendant to prifon. 

With rcfpeiSt to bail in civil cafes it is to be obferved, 
that there is both cettimon and fpicial hail : common hail 
is in aclions of fmall concernmeor, being called commori, 
becaufe any fureties in that cafe are taken ; wherc.Hs in 
caufes of greater weight, and value, fpecial ^^i/ 7 or furety 
mud be taken, and they according to the value. 4 7 /^. 
179# Sec iiX. Appearance. 

By dat. 23 Hen. 6. r. 9, Sheriffs, ^c. are to let to bail 
perfons by themarreded by force of any writ, in any per- 
fonal action, tfe. upon reafonable fureties^ having fuf- 
iicient wichin the county to keep their days in iuch place, 
as the writs require. . 

Bail and mainprixe are often ufed promifcuoufly in our 
law books, as fignifying one and "the fame thing, and 
agree in this notion, that they fave a man from impnfon* 
meut in the common gaol ; his friends undertaking for him 
before certain perfons for that purpofe authorized, that 
ho lhall appear at a certain day, and anfwer whatever 
iliall be objefled to him, in a legal way. 2 Hetiuk.P.C. 
r. 15, ^39: 180. The chief difference is, that a 

man’s mninpemors are barely Wi^/nreiiis^ and cannot imprifon 
him themfelves to fecure his appearance, as bis hail may^ 
who are looked upon as his gaolers, *^0 whofe cudody he 
is committed, and therefore may take him upon a 
Suntlay, and confine until the next day, and then render him. 

6 Mod. 231: Ld. Raym. 706 't 12 Mod. 275. 

Specicfi hail, are two or more perfons who undertake 
gcneially or in a fum certain, that if the defendant be 
conviflted, he fhall fatisfy the plaintiff, or render himfelf 
to the cudody of the marflial ; generally there ar^ but tnuo 
prf/ons who become bail for a defendant. ' 

Where the defendant has been arreded or difeharged 
out of cudody, upon giving a bail-bond to the fheriff, 
he mud at the return of the writ, to difeharge fuch bond, 
appear thereto, namely, by putting in fpecial hath or, 
as it is termed, bail iiA7t^ir,ro called, in contradidindion to 
the Iheriff’s bail, or bail below*, nor can he render himfelf 
in difeharge of fucli bond, without Jirfi putting in hail 
above. 5 Burr. 2683. 

By rule Af. 1^54, no attorney fhall be bail for a de- 
fendant in any adion ; nor his clerk. Cowp. 228 n *. 
Vide Dougl. Rep. 466, that an attorney may be admitted 
as bail in a criminal cafe. 

No dieriff’s officer, bailiff, or other perfons concern- 
ed in the execution of procefs, fhall be permitted to be 
bail in any aflion or fuit depending in K. B. nor 
perfons outlawed after judgment. R.M^ i^Geo, 2. The 
keeper of the Poultry Compur was rcjeAed. Dougl. 466. 

1 . Of Bail in Civil Cases— In adioni of battery, 
trefpafs, dander, ihongh the plaintiff is likely to re- 
cover large damages, fpecial bail is not to be bad) un* 
VoL. 1 . 


left by order of court, and thi procefs is marked for 
fpecial bail : nor N it required in adlions of account, or 
of ..covenant, except it be to pay money ; nor ag,4inil 
heirs or executors, life, for the debt of the cedator, 
unlefs they have waded the ledator’s goods. 1 Danv. 
Ahr. 6%l. 

If baron and feme are fued, the hufoand mud put in 
bail for both, but if the hufband does not appear upon 
the arred, the wife mud file common bail before fhe can 
be difeharged ; for otherwifo the plaintiff could not pro- 
ceed to obtain judgihcht. GolJf. 1 27 : Cro^ EHz. 370: Cro. 
fac. 445 : Style I : l Mod. 8 : 6 Mod. 17, J05. 

A feme covert was difeharged out of cudody, becaufe 
die was arreded without her hufband ; though the writ 
was fued again d both, and non ejl inventus leturned as to 
the hufband. 1 Term Rep. 486;" See tit. Amfi. 

In all a^Iions brought in B, R. upon any penal law, the 
defendant is to put io but common bail. Telv. '53. In 
adiions where damages are uncertain, bail is to be at th^ . 
difcrction of the court : 00 a dangeroua ^dfault and bte^ 
tcry, upon affidavit of fpecial damages, a judge’s hand 
may be procured for allowance of an ac eliam lvi the writ^ 
and in a^Hon of fcandalum 'magnatum the Court on motion 
ordered fpecial bail. Rc^m. 74. When bail is takei^’lby . 
the chief julU€e,iar other judge on a habeas corpus^ the 
bail taken in the inferior court is difmiiTed ; though thd 
lad bail be not filed ^refcntly, nor till the next term. 
Telv. J20, 121. Yet It has been held, where, a chufe la 
removed out of an inferior court by habeas corpus, if th6 
bail below offer themfelves to be bail above, they fbaU be ^ 
taken, not being excepted againd below, unlefs the caule 
comes out of London. For the fufficiency Of the bail there 
is ac the peril of the clerk, and he is refponfibk to the 
plaintiff ^ fo that the plaintiff had not the liberty of exi> 
cepcing againd them, and the clerk is not refponfible for 
their deficiency in the court above, though he was in 
London. iSalk.gj. 

In London it is faid, fpecial bail is to be given in adlioii 
of account, But on removal by habeas corpus into 
B. R. that court will accept common bail. 2 ICeb. 404. 

There is not only bail to appear, fife, on writs of error J 
but alfo in audita querela, a recognifance of bail mud be 
acknowledged ; and upon a writ of attaint, to profecute, 
fsfe. Jenk. Cent.^ 1 29* 

By the dat. ifhc. 1. c. S, No execution fhall be de- 
layed by any writ of errot\or fuperfedeas thereupon, un- 
Jefs bail diall be given, in double the fum adjudged, to 
profecute the writ of error with eftedl; and alfo to' fatisfy 
the debt, damages, and cods adjudged, fAc. 

If a caufe removed from an inleror court, be remanded ^ 
back by procedendo the fame term, the original bail in the ' 
inferior court are chargeable, but not if remanded in an- 
other term. Cro, Jac. 363. One taken on a writ of ex- 
ecution is not bailable by law ; except an audiia querela 
be brought; but where a writ of error is brought and 
allowed, if the defendant be not in execution,, there fhall 
not be an execution awarded againU him, ac the requeft 
of the bail, though he be prefent in court, r Nelf Abr. 
331. The bail ought not to join with the principal, nor 
the principal with the bail, in a writ of error to reverfo 
the judgment againd either. Cro. Jac. 384. 

On capias ad fatisfaciendum againd the defendant re- 
turned non efi inventus^ feire facias is to iflue againd the 
bail, or an aAion may be. brought. Where a defendanfc 
’ f rendera 
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renders his body In difchargc of the batli the plainti/F is 
by the rules of the court to make his choice of proceeding 
in execution, whether he will charge body, goods or lands. 
1 Lili 183* ' And if the principal after judgment renders 
not himfclFin difeharge of his bail, it is at the clc^bon of 
the plaintiff to take out execution either againll him or 
proceed againd his bail : but if he takes the bail in exe- 
cution, though he hath not full fatlsfadtion, he lhall never 
after take the principal; and if the principal be taken, 
he may not after meddle with the bail. 

Where two arc bail, although one be in execution, rhe 

f ^laintilf may take the other. Cm. Jac, 3.10 : a Bulfl. 68. 

f a principal render himfelf, and there is none to rc^juire 
his commitment, the court is ex officio to commit him; 
and if the plaintiff refufe him, he lhall be dj (charged, 
and an entry made of it upon the record. Moor^ Caf. 
1249: I Iron 59: Set Hob, 210. . 

There mull be an exoneretur entered, to difeharge the 
bail. If the defendant dies before ^ capiat ad/atis/ae, 
againd him returned and filed, the bail will be difeharged. 
1 Liil. J77. 

, The Bail upon a writ of crroi ciilliiot render the party 
Sn^heir difeharge ; becaufe they ar^ bound in arccogni- 
fance that the party lhall profecute the. writ of error with 
effe^l, or pay the money if judgmentlte alHrmed. i Lill. 

173: zCro. 402: 3 87. Nor can the Bail ir. 

fuch cafe furrendcr the principal, chough he become a 
bankrupt pending the writ of error. 1 Term Rep. 624. 

Before a feire facias taken out againd bail, the principal 
may render his body in difeharge of the bail ; and if the 
bail bring in the piincipal before the return of the fecond 
/ci,/ae. againd them, they lhall be difeharged. i RoL 
Ahr* 250: I Lilh 471. Anciently the bail were to bring 
in the principal upon the iix^jcirefac, or it would not 
be allowed. 3 Bulfi. 182. 

If the bail mean to acquit themfelves of their recog- 
nifance entirely, and run no haxard ot the dc.ith of the 
defendant, then they mud render him in their difeharge, 
before the return of the ca.fa.\ as the death of the prin- 
cipal afterwards will not difeharge them. 2 WUf 67 : 

2 Cro. 165: Jon, 139: 5 /r, 311. But if tliey do not, 
then they have until the return day, (if the proceedings 
be by h\\\) feJente curidj of the feire facias^ if it be 
returned but if a nihil is returned thereon, then 
until the return fedente curtd of the fecond fci,fa, 
N onR. £. 5 Gso. 2. And if the proceedings be by origi- 
nal, they have till the quarto die pojl of the return of the 
if rcturnedyr/Ve feci\ if nbt, then till the 
quarto die poft of the return day of the fecond. 4 Burr, 
2134; I Wilf 270. Jf an a£lion be brought then eight 
days in full term after the return. R. Trln, 1 An. — See 
fun her Impcy^s and the other books of pradlice. 

If Bail furrender the principal at or before the return of 
chc fecond feire facias.^ it is good, although there be not 
immediate notice of it to the plaintiff; and if, through 
want of notice, he is at furth;:r chrirge againll the bail, 
that lhall not vitiate the furrender, but the bail Iball not 
be delivered till they pay fuch charges : if at any time, 
jiftcr the return of \\\t capias^ the bail furrender the prin- 
cipal at a judge’s chamoer, and he thereupon ib com- 
mitted to the iipllaff, from whom he cfcapcs, this 
will not be a g )od furrender : but if it be before ot on a 
aapiat returned, it is otherwife, the one being aft 
.gence, and the other matter Of right. Med, * 
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When a perfon makes his efcape out of prifon, and If 
retaken and bailed ; the bail lhall be difeharged on writ 
to the IherifF commanding him to keep the prifoner in 
difeharge of the bail. S/af, i Ann, ft, 2, c, 6. § 3. 

'I'he judges of the courts at Weftminjler have power by 
llatute to appoint commtflipnbrs in every county to take 
rccogni'.^.ancrs of bail, in caufes depending in their courts 5 
and to make fuch rules for juflifyingthebailas they lhall 
think fit, to’c. Stnt, 4 Gj’ 5 IT. 0' Hf. r. 4. 

The commiffioners are to take bail, but are obliged by 
rule of court to keep a book wherein arc the names of the 
plaintiff, defendant, and bail, and the perfon who tranf- 
mits the fame, and who makes affidavit that the recogni- 
fance was duly acknowledged in his prefence : on fuch 
affidavit the judges make a conditional allocatur and the 
bail are to Hand abfolute, unlefs the plaintiff excepta 
agatnll them within twenty days, and if he excepts, the 
bail may ftftify by affidavit before the commiffioners in the 
country. Gilb, H, C.B, 32. 

If a defendant puts in bail by a wrong name, the pro- 
ceedings lhall neverthelefs be good ; for otherwife everf 
man impleaded may give a falle name to his attorney by 
which he will be bailed, and then plead it in arrcll of 
judgment. Goldjh. 138. But it hath been held, that if 
the bail be entered in one name, and the declaration and 
all the proceedings are by a contrary name, it will be er- 
roneous. Cro, E!ix 223. So if there is bail, and the bail 
be taken off' the hie, the plaintiff is without remedy : 
though where a habeas corpus and bail piece were loll in B, 
R, new ones t^cre ordered to be made out. Style 261. 

Stat, 21 Jae, i, cap, 26, enafts, That it is felony with- 
out bencht of clergy to acknowledge, or procure to be 
acknowledged, any bail in the name of another perfon not 
privy or confenting thereto; provided that it lhall cor- 
rupt the blood, or cake away dower. 

Stat. 4^5 fT", fsl M. cap, 4. f, 4, cniiils, That any 
perfon reprefen ting or perlonating another beforecom- 
miffioners appointed to take bail, lhall be adjudged guilty 
of fr/ouy. 

Special hail, which Is taken before a judge, or by 
commiffioners in the country, when accepted, is to be 
hied ; after twenty days notice given of putting in fpe- 
cial bail before a judge, on a cepl corpus, it there be no 
exception, the bail lhall be hied in four days. 1 Lill, 
Jhr, 174. Upon a cepi corpus twenty days arc allowed to 
except againll the bail: foon a writ of error ; and you 
need not give notice,^ but you cannot take out execution 
without giving a four days rule to put in better bail : in 
all ocher cafes, notice mud be given. Upon a habeas 
corpus, eight and twenty-days arc appointed to except 
againll the bail, and after that, if it be not excepted 
againll, it lhall be hied in four days. 1 Salk. 9S : 
R. AT. 8 An, ^ 

The exception to bail put in before a judge, mud be 
entered in the bail-book, at the judo’s chambers at the 
fide of the bail there put in, after this manner : I do ex- 
cept ay^ainft HAs hail, A. B, attnm.for the plaintiff. And 
if there be no fuch exception, the defendant’s attorney 
may take the baiLpiece from the judge’s chamber, and hlc 
it. Bail is not properly fuch until it is hied, when it is 
of record : but it lhall be accounted good, till the fame 
is quefliohed and difallowed. 

Bail cannot be juftihed htfore a judge in his ^amber, 
except it be by ^onfcnt, or fomeceftty in vacation ; but 

an 
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in Ac Utter cafe they ought to be juAiM t^rain in 
nnd upon that the defendant compelled to accept a de* 
cUration to go to trial at: the aflifes, if it be an iituable 
term ; and upon putting in it is iiot enough to give 
fioiiet of their being put In, but U wghi lo he ofthtir 
nnmes, places of and or 'vocation, that the 

plaintiff may know how to enquire after them. 6 Mpd. 
24.25.^ 

It being doubtful whether Sunday Aould be reckoned 
a$ one day in l^ice to judify bail/vat was determined per 
eur, that for tmr fujture Sunday lhall not be counted one, 
(it not being a prgAer day to enquire after bail) ; but 
two days notice mu/rno given, of 'luhich Sunday floail not be 
one I upon motion for defendant to juiHfy bail, notice 
was ferved Saturday June a 3, to judify bail Monday 25 ; 
the notice being infufficient, the bail was not fuffercd to 
jufiify. Notes In C, B, 220. 

After the plaintiff has entered his exception, and given 
notice thereof to the defendant, the bail, (to difeharge 
the bond) mud perfonally appear in couit within the time 
limited by the rules thereof, and judify thcmfelvest 
(or by affidavit, if taken before commiffioners in the 
country,] and the plaintiff may oppofe them by his 
counfel; if it appear they arc infufficient, the court will 
rejed them, and leave the plaintiff at liberty to proceed 
upon the bail-bond, or againd the llteriff. 

Bail coming to jullify and not being prefent at the (Ic- 
ing of the court, mud wait until theriiing. 

Generally, bail arc oppofed on Jive grounds with effed. 
id. That there is feme midakc in the notice to judify; 
namely, that it fhouldhave been given /<iue previous, 
sndead of one ; adly. That the bail hare affumed names 
that are cither feigned, nt belong to other perfovs, contrary 
to the Stats, 21 Jac, 1 : and 4^5 But the 

court will not vacate the proceedinf/> againd the party 
perfonated, until the offender beconvided. 1 />»/. 301 ; 
nor can a convidion take place, until the .bail-piece be 
filed. 2 Sid, 90 : 3d. A ground of oppofing bail is, 
th.it they are not Koufe-keepers ; if they be, the rent paid 
15 immaterial, though under ic/. Lft\efi', nor is it 
neceflary they Ihould have been affeffed to the poor’s 
rate. Ibid 12%, 4thly. They may be oppofed on the 
ground of their not being woi*th double the fum fvorn to, 
after payment of all their debts. Under this head may 
be ranked bankrupts, who have not obtained their cer- 
tificates ; or fuch as have been twice bankrupts, not 
paid. 1 5 X. in the pouhd. M. z/^Geo.^. Lajlly, after 
the expiration of the rule to bring in Ae body. Bft 438 : 
M, 20 Geo. 3. 

If the bail do not judify at the day given (being the 
lad day they have) they arc out of court. Nor can they 
judify after the rule upon the (herifF, to bring in the 
body is expired ; without leave of the court. Lft. 88. 

in cafe the defendant by negled has fuffered the plain- 
tiff to take an alTignraenc of the bond, and he has loft a 
mal\ if he would wifh to try the caule, he mud move the 
court for that purpofe on a fpecial affidavit containing 
merits, if it be in term time, if in waeatiou, he may 
apply and obtain a judge’s order, which will be granted, 

’ upon putting in and paf effing bail, paying the cdfts incurred, 
receiving a declaration in the original aflibn, pleading if 
fuably, and taking Jhort notice of trials fo as mt to delay the 
plaints and cenfenting that the bond 'ftand as a feemity. 
But Ac court of if. U. bar not yet faid, that tbe plaintiff 
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fhall take judgment on the aflioni upon the bond, el« 
though the pr^ice in the Com noi Picas is fo. 

If the bond be irregularly alfigned, defendant maf 
move tbe court to fetthe proceedings afide for irregu« 
larity, upon an affidavit, dating the particular fa^ts. 

If the court day the proceedings on the bond, the de- 
fendant is not at liberty to plead in abatement, but io 
chief Salk, 5,19 ; nor will the court order the hood t%be 
delivered up to be cancelled, on the ground of a mijitome^^ 
^ Term 'Rep. 

Pending a rule to fet afide proceedings for Irregularity, 
and to day Ac proceedings, plaintiff took an aflignment 
of the bond in the mean-time ; the court agreed that the 
proceedings were totally fufpended, by an ,adi of the 
CQurt, and made the. rule abfolute to fet afide the alfign- 
meat of the bond, as having been made loo fun. \Tcrne 
Rep, 176. 

The court may adjudge bail fufficient, when the plain- 
tiff will not accept of it. Alfo the court on motion, ora 
judge at his chamber, will order a common appearance 
to be taken, when fpecial bail is not required, on affida- 
vit made by the defendant of the fmallnefs of Ae 4«bt 
due, (ffr* The putting in of a declaration, and Aeao^ 
ceptance of it by tlM defendant’s attorney with the piivity 
of the plaintiff’s ihorney, is an acceptance of the hail. 

When a fheriff hath taken good bail of the defendant, 
he will on a rule return Keeps, and affign the bail-bond to 
plaintiff, which may be done by indorfement without 
(lamp; fo as ic be itam pc before a£lion brought there- 
upon ; and then the defendant and bail maf be fued oti 
the bond, by the plaintiff in his own name, /.e. as af* 
fignee of the Aeriff. Stat. 4^ S 
tion mud be brought in the (ame court, where the original 
writ was fued out. 3 Burr. 1923: t Burr. 64.Z. The 
veune may be laid in any county.* Str. 727 : 2 Ld. Raym. 
149 3. But if the plaintiff takes an affignmentof the 
bail-bond, though the bail Is infufficient, the court 
will not amerce the (heriff. i Salk, 99, 

In cafe the defendant doA not put in bail, the attorney 
for the plaintiff is to call on the (heriff for his return of 
the writ ; and fo proceed to an attachment agalnll the 
(heriff. If on a cepi corpus no bail is returned, a rule will 
be made out to bring in the defendant’s body. Though 
a defendant, 'with leave of the court, may depofiC money 
in court inilead o( bail ; and in fuch ca(e the plaintiff (hall 
be ordered to waive other bail. Lill, Jbr. Triu. 23 Car. 
B.R. 

If more damages, IBc. are recovered than mentiooed 
in the plaint, or than the fum wherein the bail is bound, 
the bad will not be liable for the furplus. i Salk, 10a. 

A b.iil cannot be witnefs for the defendant at the trial ; 
but the court, on motion, will difeharge the bail, upon 
giving other (ufficient bail. INood^s Inji, Bail-pieces 
are written on afmali fquare piece of parchment, with A9 
corners cut off at the bottom.— ~Fof farther matter fee 
the books of pradlice. 

II. As to B A I L fw Cjifi M Es. At common law bail wai 
allowed for all offences except murder, 2 Inft. 109, And 
if the party accufed could find fufficient fureties, he was 
not to be committed to prifon ; for all perfons might be 
bailed till convi^ed of the olfience. 2lnft.iZ6. But by 
(Utute it was after enabled, that in cafe of homicide Ae 
offender Ihould not be bailed ; and by our (latutes, mur- 
P a derers. 
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derer», out-Taws, houfe-borners, tbieve* openly defamed, 

. are not bailable ; but where persons ore 
larceny, a» acceffariea to felony. ‘ J";' 

picion, they may be admitted to bail. Stat. 3 

cJne indifted and found guilty of the Jtaih tf a 
mykd.«ntme, as by calling a Hone over « ‘‘““J': 
chaiee killing a roan, woman, or child, i* not bailable. 

’ .1... ^ 

confpired falfely to Mia another ^ murkier or felony, 

means whereof he was indifted. and afterwards convift- 

ed, lhall not be bailed. The refolution 

upon the queftion demanded by King Ed. III. himlelf, 

** One india/d*^ burglary may bailed. 19 4 +- 

One indiaed on fu/fuion of robttry wm 
taken on the outlarmry, and brought writ fe^r, 
brought to B. R. by habeas corpuU P/ayed to be bailed, 
and took two exceptioni to the indtament; ill. lhat 
be was in prifon, and knew noth|M ^ ®^'**7o’ 
2dly. That the charge is too g^neyil. and “o b^X P™ 
fecutes ; but per Roll C\i. J. He elnoot be bailed. 5 ^. 
418. But fee Stat. 4 S ^ 

that perfons outlawed, except for rrr^i* ***^-'^ *n't*hiil^ 
appear by attorney and reverfe the fame without bail . 

except fpecial bail lhall be ordered by the ^ ‘5.“; 

Derfons arrelletl upon any capias vtiagatum, except for 
C}!!. or felony, may be difeharged by an 
gagement to appear: and in 'i “ 

required, the llierilFroay take bond with fureties. 

By the common law the IherilF might 
refted on fufpicion of felony, or to "‘ber offence W- 
eible i but he hath loll this power by the 5 m/. > 4 

{. a. Jullices of peace may let to W perfons <^“<Pf‘-' 
of felony, or others bailable, until the next fell.ons: 
though where perfons arc arrellcd for «r 

fcloriy, being bailable by law, they are not to be let to 
hail by jullices of peace but in open f «'here t 0 

jullice. onns) are prefent ; and the ftime is to be 

certified with the examination of the offende^ and 
accufers bound over to profccute, Ea’f. .b "' ]' ’ 

M. r. 1 3 •§ 3 = *'»' » p "7^/ 

doii and Middlefex, and towns corporate. J £ 5 ” 2 t\ J m. 
e It 4 6. If a perfon be dangeroully wounded, the 
offender may be bailed tiW the peHon is dead; but it is 
ufual to have alTuraiiee from fome * 

the party is like to do well. 2 Infi. .86 A man ar- 
relied and imprifoned for felony, being bailable, ft all be 
bailed before it appears whether he is guilty o'' ^*> b 
when eonvifled, or if on examination he confelTcih the 
felony, he cannot be bailed. 4 Iif . , v / , 

It IS to be obferved, that the StiU. Wefi. 1, 3 ’• 

r I c. above mentioned, doth not extend to the iudges 
Of i. R. (de. only to peri fs and other /»/(//«• 
H.P.C. oS, 99 — Likewife, jullices of gaol delivery 
not being within the rcllraint of the llatute of 
may bail perfons convifted before them of homicide by 

3 d........ 0. «f r ..'I 

lo purchale their pardon. Cromp. 154 «= 

^ A\lo it feems that in difcrction they may 
convifted before them of manflaughter, upon 
cumaances; as if the evidence againft him wei# flight* 
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or if he had purchaftd his pardon. H.P»C. loi : Cmtft 

^The court of B. R. has power to bail in all cafes, 
whatfoever, and will exercife thnr difcretlon in all cafci 
not capital ; in capittl cafes where innocence may be 
fairly prefumed ; and imevery cafe where the charge i» 
not alledged with fufficient certainty. Leach i • Hawk, 
P, C, ii. tf. 15# § 80. in note, wheetfeveral calcs arc enu- 

”l?Ts'**to be obferved, that with refpefll to the nature 
of the offence, although this court is not tied down by 
the roles preferibed by the flat, of • J X*' 

in difcrction pay a due regard to thofe ru es, and not ad- 
mit a perfon to bail who is exprefsly declared to be irre- 
plevifable, without fome particular circumftances in his 
favour. zlnfi.iBs, i«6. 

61 : 3 Biiip. 113:2 Hawk. P. C. e. 15. 4 80: J J.*Iod. 

^^And therefore if a perfon be attainted of felony, or 
conviflcd thereof by verdift general or fpecial, or noto- 
rioully guilty of treafon or manftaoghter, GXc. by his own 
confcfiion or otherwife, he is not to be admitted to bail j 
without fome fpecial motive to induce the court to grant 
it. Kelynge^o : Dyer 79 : 1 Bulf. 87 : a Hawk. P. C. 

ifpo^n a commitment of either houfe of parliament 
when it ftands indifferent on the return of the cor- 

pus, whether it be legal, or not. the court of 5 . R. ought 
not to bail a prifoner. Leach’s Hawk P. C. 11. r. ‘5 - § 73 * 
But if it be demanded in cafe a fubjea Ihould be com- 
mitted by either of the Houfes for a matter man.feftly 

out of their jurifdiftion, what remedy can he have ? I 
anfwcr (fays the learned and captious Serjeant Hawkins) 
as this is a cafe which I am perfaiidcd will new happen, 
it feems necdlefs over nicely to examine it. Leach o 
notes, zHawi.P.C. cap. 1$. i73- J^otn lhe czCci 
cited there ( viz. The Hon. dlex. Murray s, 1 H df. 299- 
John mlkes's, 2 mif 138 : Entick v. 

Tr. 317: Brafs C> ll/by' s, 3 Wilf. 188: z B ackft. 755.) 
it appears tha^ the courts in mfmvi/ter HM have been 
pofitively of opinion. “ that they have no power to de- 
cide on the privileges of Parliament ; that the nghts of 
the Houfe of Commons arc p.iramountto thejuriWichon 
of thofe courts ; that the Commons are the exclofive ar- 
biters of their own peculiar privileges ; that their power 
of commitment is inherent in the very nature of then- 
conllitution ; and finally . that their adjudication is tanta- 
mount to a conviaion, and their cornmitmcnt equa^l to 
an execution ; and that no court can d.fcharge a prifoner 
committed in execution by another court. 

However, a perfon committed for a contempt, by or- 
der of either Houfe of Parliament, may be difcbarged by 
B. R. after a dilWution or prorogation, which determine 
all orders of parliament: alfo it is faid on 4 n impeach- 
ment when the parliament is not fitting, and the party 

£. to" W i» p.ib". «■ *■ »•? ‘f’T "'“r 

of B. R. h.»th bailed perfons commuted to the Fleet i ufon 
bv the Lord Chancellor } when the crime of commitiiient 
was not mentioned, or only in general terms, (dc. 

* ^nd^jB J?.‘"having the control of all inferior courts, 
may at th^irdifcretion baiUoy perfon unjuftly commuted 
by any of thofe courts. In admitting a perloti to bad in 
the court of B. R. for felony, (fff. • fcveral recognifance 
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!i entered into to the king in a certain fom from each of 
the that the prifbner fhall appear at a certain day^ 
He, alfo that the hail fhall be liable for the de- 

fault pi^fuch appearance, body for body. And it ia at 
the discretion of juflices of the peace, in admitting any 
perfon to hail for felony, to take the recognifance in a 
certain Aim, or body for body : but where a perfoii ia 
tailed by any court,' He. for a crime of an in feri# iwt- 
ture, the recognifance ought toi>eon)y in a certain' Ann 
of money, and not body for boJjr. a Hawk r. 1 5 . § 83. And 
the hail are to 6e' bound in double the Aim ofthe crimi- 
nal. Where perfons are bound body for body, if the 
offender doth not appear, whereby the recogniAince ia 
forfeited, the hail ixt not liable to fuch puniftiment to 
which the prin^al would be adjudged if found guilty, 
but only to be fned, He, tVood's Inji. 618. Jf hail fuf- 
pc£l the prifoner will they may carry him before a 
juflice to find new Aireties ; or to be committed in their 
difeharge. i Rep, 99. 

The courts of Kln^s Bench ^ Common Pleas and Exebe- 
quer^ in term time, and the Chancery in the term or va- 
cation, may hail perfons by the habeas corpus a6l ; fee 
title Habeas Corpus. 

To refufe hail when any one is bailable on the one 
hand ; or on the other to admit any to hail who ought 
not by law to be admitted, or to take (lender hail^ is pu 
nilhabic by fine ; He, 2 Infl, 291 : H. P. C, 97. And 
fee farther, 3 Ednu, i. c. 15 : 27 Edw. 1. St. l. f. 3 : 

4 Edw. 3, f. 2; i H z P. (S M. f. 13 ; H Car. 2. 

<. 2. 

No perfon fhall be hailed for felony by lefs than two ; 
and it is fuiJ not to be ulu.d for the E/n^*s Bench to bad 
a man on a habeas corpus^ on a commitment for treafon 
or felony^ wkliout four (Sureties ; the fum in which the 
fureties are to be bound, ought to be never lefs than 40/. 
for a capital crime ; bot it may be .iigher in diferetion, 
on confideration of the ability and quality of the pri- 
foner, and the nature of the offence ; and the fureties 
may be cjcamined 011 oath concerning their fufliciency, 
by him that Cakes the bail ; and if a perfon be hailed by 
infufficient fureties, he may be required either by him 
who took the hail^ or by any other who hath power to 
hail him, to find better fureties, and on his refufai may 
be committed; for infufiicienc fureties are as none. 

2 Hawk, P. C. c. 1 5. § 4 : H. P, C. 97. 

But jufiices mufi take care, that under pretence of de- 
manding fufiicienc Airecy, they do not make fo excefJive 
a demand, as in effe^ amounts to a denial of hail\ for 
this is looked upon as a great grievance, and is com- 
plained of as fuch by t iP. H M. St 2. r. 2, (the bill of 
rights) ; by which it is declared, that exceflive bail ought 
nor to be required. 2 Hawk, P. C. c. 15. 

Jf where a felony k committed, one is brought before 
ajulliceon fufpicion, the peHon fuipe^Jed is to he bailed^ 
or committedjo prifon ; but if there is no felony done, 
he may be difchargedl H. P. C. 98, 106. 

Perfons committed for treafon or felony, ^nd not sn- 
didled the next teim, are to be bailed. 31 Car. 2. c. z, 

5 7' 

Where bail may have writ of detainer againfl the pri- 
foner, See 1 ,dnn. St. 2. c. 6. ^ 3. 

Juliices of peace are required to bail officers of.cufloms 
and cxcife, who. kill perfons refilling. 9 2, r. 35. i 

^35* i 
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The court of AV/jfV Bench and Jufiicmry in Sctiland^ 
not retrained from bailing perfons committed for felonies, 
againft the laws of cuftoms or excife. 9 Grs, 2. r. 35,* 
$ 3^ : ,19 Get. 2. r. 34. § 12» 

For further particulars relative to bail in criminal 
Leaches Hawk* P%C^ \i. c* 15. very much at 

large, 

BAILIFF, ballivns.^ From the French word hayUff, 

' that k^prafefh^ pro^vincias, and as the name, fo the office 
itfelf was anfwerable to that of France i where there were 
parliaments, which were high courts from whence 
tmelay no appeal, and within theprecinfis ofthe fe- 
veral parts of that kingdom which belonged to each par- 
liament there were feveral provinces to which juftjee wai 
adminiftered by certain officers called bailiffs : and in fsrg- 
land we have feveral counties in which juftice hath been, 
and Hill is, in fmall Aiics, adminiilered to the tnbabitanrs, 
by the officer whom we now call Jherff or mfemmt ; (one 
of which names defeends from the Saxons, the other from 
ahe Normans;) and though the Iheriffiis not called hailff 
yet it is probable that was one of bis names alfo, becauie 
the county is often called halliva : as in the return of a 
writ, where the perfon is not arrefted, the iberifi^ faith, 
I$f a^nominatus A. B« non eft inventus in balliva mea^ He* 
Kstch Ret. Brev* fol. 283. And in the Aatute of Mtj^m 
Cbarta^ oap* 28,\nd 14 Ed. 3. c. o, the word hmUff 
feems to comprife as well IherifFs, as bailiffs of hundreds. 

As the realm is divided into counties, fo every county 
is divided into hundreds ; withiii which in ancient dmea 
the people had juftice admini Acred to them by the fevC- * 
ral officers of every hundred, which wxre the hailffs% 
And it appears by BraBou, (Ith. 3. traB* t. cflp. 34.) that 
^<1///^ of hundreds might anciently hold plea of appeal 
and approvers : but fince that time the hundred courts, 
except certain franchifes, are fwallowcd in th^ county- 
courts ; and now the bailiff*^ name and officQ is grown 
into contempt, ' they being generally officen to fervo'* 
writs. He. wuhiu tbeir liberties. Though' in other re- 
fpeCts, the name is dill in good efteem ; for the chief 
magiliraces in divers towns, arc called b^Uffs : and fome- 
times the perfons 'to whom the king’s caitlcs are com- 
mitted are termed hailffs, as the bailiff of Daier Caftle, 
He. 

Of the ordinary bailiffs there are feveral forts, mios. 
bailiffs of liberties ; Jhcrifii' bailiffs ; bailiffs of lords of 
manors ; bailffs of hulbandry, He. ‘ 

Bailiffi of liberties are ihofe bailiffs who are appointed 
by every h rd within his liberty, to execute procefs and 
do fuch office^ therein, as tbe bailiff eri ant docK at litrge 
in the county ; but bailiffs errant or itinerant, to go up 
and down the county to ierve procefs, are out of nfe. . 

Bailiffs of liberties and franLhifes, are to be fwom to " 
take diilreffes, truly impanel jurors, make returns by in- ' 
denture between diem and (henfis. He, and Iball be. pu- 
iiithed for malicious dillrtlfes, by fine and treble damages, 
by ancient fiatutes. Vide iz Ed. 2. St. 1. e, 5 : 14 Ed* 

3. St. I. e. 9: 10 Ed. 3. c, 6; i Ed. 3. St, i. c. 5 ; 

2 Ed, 3. r. 4; 5 £4/, 3. f. 4: 1 1 IL j. c. 13 ; zy H* 8* 
c. 24: 3 Geo. 1. r. k 

Ifbo hallff of z liberty t may make an inquificiorv and 
extent upon an eUgit. The (hCiifFrcturned on a writ of 
digit, that the part) bad not any lands but within the 
liberty of Si. E,Smund*s Buyyp and that J, S, there 

had tne execution and return of all writs, and. that he in- 
quired ' 
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quired end returned an extent by Inquifition, «iiJ ilitf 
delivered the moiety of the lands extended to the 
iainti/F. who l»y virtue thereof entci;edt £f?r. This was 
eld a good return. Cro. Cnr. 319. bailijl's of ii- 

beriies cannot arreft a m.aii without a warrant from the 
fherift of the county : and" yet, the flierlfT may nof enter 
the liberty himfelf, at the fu*t of a fubjedl, (unlefs it be 
on a quo minust or capiai utlngatum) without claufe in his 
writ, Non onuttas propter eiliqnnm hhertatem^ If the 

fherifT, Cj'r. enters the liberty without fuch power, the 
lord of the liberty may have an action againll him; 
though the execution of the writ may (land good. 1 ^/. 
496: 2 In/i, 4«;3. 

Sheriffs' bailffs arc fuch who are fervants to (heriffs of 
counties to execute writs, warrants, idc. I'onnerly bai- 
tffs of hundreds were the officers to execute writs ; but 
now it is done by fpecial put in with them by 

the ftierifF* A bailiff of a liberty, is an officer which the 
court takes notice of; though a (heriflF's bailffU notan 
officer of the court, but ofily the Ihcriff himfelf. Pafeb: 
23 Car. 1. B. R, '[‘he arreit of the fheriff’s huilff is 
the arreil of the (heriff; and if at,y refcous be made of 
any perfon arrefted, it (hall b.* .tAudged done to the 
fhcrifT: alfo if the bailiff permii a |flfoner to efcape, ac- 
tion may be brought againd the ffieriff, Cs. Lit, 61, j68. 
Sheriffs are anfwerable for mifdemeandrv of their bailffs i 
and are to have remedy over againft them. 2 /;;y?. 19. 
The Jatter are therefore ufually bound in an obligation 
for the due execution of their ofiices, and thence are 
called bound bailiffs ; which the common people have cor- 
rupted to a more humble appellation. 

There are* thirty-fix ferjeants at mace in London who may 
be termed baililFs, 9,nd they each give fecurity to the {herilTs. 

By Stat, 14 £.3. c. 9, Sheriffs (hall appoint fuch 
bailiffs foe whom they will anfwer ; and by Stat, i f/. 5. 
€, 4, no theriff'*s bailiff (hall be attorney in the king’s 
court. R, M. 1654.. 

Bailiffs of lords of manors are thofe that colleft their 
rents, and levy their fines and amercements : but fuch a 
bailiff cannot di drain for an amercement without a fpecial 
warrant from the lord or his Aeward. Pro, Eliz, 698. 
lie cannot give licence to commit a trefpafs, as to cut 
down trees, t^c, though he may licence one to go over 
land, being a trefpafs to the poflclfion only, the pro(ica 
whereof arc at his diCpofal. Cro, Jac. 337, 377* A bai- 
liff may by himfelf, or by command of another take cat- 
tle damage-feafant upon the land, i Dr.nu,jdbr. 685. 
Vet amends cahoot be tendemsd to the bmlff, for he may* 
not accept of amends, nOr deliver the dillrefs when once 
taken. 5 Rep, 76. Thefc bailffs may do any thing for 
the benefit of their maffers, and it (hall (land good till 
the matter difagrees ; but they can do nothing to the pre- 
judice of their matters. Lit. Rep, 70. 

Bailiffs of conrts-baron fummon thofe courts* and exe- 
cute the procefs thereof; they prefent all pound breaches, 
cattlc-ftrayed, ^c. 

Bailiffs of bujbiindry are belonging to private men of 
good ettates, and have the difpofal of the under-fervants, 
every man to his labour; they alfo fell trees, repair 
hbuies, hedges, dsfe. and colledl the profits of the land 
for ibeir lord and matter, for which they render account 
yearly, {5V. 

^.Befides thefc there arc alfo bailiffs of the forff, of 
wllich fee Manwood, part i. page 1 jj. 
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An Appointment of a Bailiff of a Manor. 

K now .nll men by tbefe prefentSf That I W. B. of, dfC. 

Efq\ hrd of the manor ofY>, in the county of G. Have 
made, ordained^ deputed and appointed, and by thefi prej'ents 
do make, ordain, depute, and appoint J. G. of, &c. mj 
bailiff, for me and in sny name, and to my ufe, to eofiec 9 and 
gathtr, and to ajk, require, demand and receive of all and 
every my tenants, that have held or enjoyed, or ecxiv do, or 
hereafter Jha I hold or enjoy, any meffaages, lands, or iene^ 
ments, from, by, or under me, nmthin my /aid manor of D, all 
rents, and ary ears of rent, heriots, and other prof is ^ that ww 
are, or hereafter fall become payable, due, owing or belonging 
to mr, within the faid manor 3 and, tn dfa^t of payment 
thereof, to d'frain for the fame from time to time, and fuch 
diftrefs or diftyrffes to impound, dttain and Ere p, until payment 
be made cf the faid rents and profits, psnd the an'ears thereof 
And I do alfo further impower and authorize the faid J. G. to 
tak* care oj qnd irfpe^ into all and every my mffuages, lands 
and nvootls within the faid manor, and to take an account of 
all defeHs, decays, wajhs, Jpoils, trcfpaffes, or other mi/de- 
meanors, committed or permitted within my faid manor, or in 
any mffuages, lands or woods there ; and from time to time, 
to j^ive me a jujl and true account in writing thereof : and 
further to aA and do all other things that to the office of a 
bailiff of the faid manor belongs and appertains, during my 
wdl and pleasure. In wlinefs, tffc, 

BAILIWICK, btilltva.] Is not only taken for the 
eounty ; but lignifies generally that liberty which is ex- 
empted from the (hcriff of the county, over which the 
lord of the liberty appointeth a bai/ff with fuch powers 
within his precint^, as an under-lheriff exercifeth under 
the llicriff* of the county ; fuch as the bailiff of Weftmin^ 
fier, Stat, ty Eliz* cap. iz: kb'ood's hifi* 206. 

BAILMENT, from bailler Fr. to deliver.] A deli- 
very of goods in trutt, upon a contra-^I expre/Ted or im- 
plied that the trutt (hall be faithfully executed on the 
part of the bailee [the perfon to whom they are deli- 
vered.] 2 Cosnnt. 451. which fee: to which Sir Jones 
adds, “ and the goods rc-dclivcred as foon as the time 
or ufe, for which they w^re bailed (hall have elapfcd or 
be performed.” Law of Bailments, p, 117. 

It is to be known that there are fix forts of bailments 
which I.ny a care and obligation on the party to whom 
goods .are bailed ; and which confequcntly fubjed him to 
an adlion, if he milbehave in the trull repofed in him. 

I. A bare and naked bailment, to keep for the ufe of 
the bailor, which is called depofitum ; and fuch bailee is 
not chargeable for a common negled, but it mutt beagro(s 
one to make him liable. 2 Etr. 1099. 

2. A delivery of goods which arc ufeful to keep, and 
they arc to be returned again in fpecie, wiiich is called 
accommodatum, wKich is a lending gratis ; apd in fuch 
cafe the borrower is ttriiSlIy bound to keep them ; fi r if 
he be guilty of tlie lead negledl, he (hall be anfwerable, < 
but he (hall not be chargea where there is no default in 
him. See p^. 

3. A delivery of goods for hire, which.is called locdtio 
orconduAio ; and the hirer is to take all imaginable care, 
and retto;e them at the time ; which^care if he fo ufe, he 
(hall not be bound. 

4. A delivery by way of pledge, which is called va- 
dium I and in fuch goods the pawnee has a fpecial prp- 

P"Vf 
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party ; ttnd If the goods will be the worfe for ufwg, the 
pawnee mud not ufe them ; otherwife he may ufe them 
at his peril ; as jewels pawned to a lady« if (he keep them 
in a bag, and they are (lolen, (he mall not be charged ; 
but if (he go with them to a play, and they are (lolen, 
(he (hall be anfwerable. So if the pawnee be at a charge 
in keeping them, he may ufe them for his reafonable 
charge; and if notwithflanding,ali his diligence he lofe 
the pledge, yet he (hall recover the debt. But if he lofe 
it after the money tendered, he (hall be chargeable, for 
he is a wrong. doer; after money paid (and tender and 
xefufa) is the fame) it ceafes to be a pledge, and there- 
fore the pawnor may either bring an adion ^ 
and declare that the defendant promifed to return the 
^oods upon reqeeft ; or trover, the property being veiled 
in him by the tender. 

5. A delivery of goods to be carried for a reward, of 
which enough is faid under title Carrier. It may hefc be 
added, that the plaintiff ought to prove the defendant 
ufed to carry goods, and th.it the goods were delivered 
to him or his fepnnt to be carried. And if a price be 
alledged in the declaration, it ought to be proved the 
ufual price for fuch a Ibige ; and if the price be proved 
there need no proof, the defend.^nt being a common car- 
rier : but there need not be a pro(if of a prue certain. 

6. A delivery of goods to do fome a6l about them (as 
to carry) without a reward, which is called hy Braflon^ 
tnandatum^ in EngUJhy an ailing by commidion ; and 
though he be to have nothing ((^r his pains, yet it there 
were any ncgleil in him, hr will be anfwcrahle, (or his 
having undertaken a trufl is a lufhcienr coniideraiion ; 
but if the goods be mifufed by a third perfon, in the way, 
without any negleil of his, he would not be liable, being 
to have no reward. 

The above is taken from Lord Chief Julllce Hoh\ opi- 
nion, in tlie cafe o£ C^ggs v. Bernard^ 2 Ld. Raym. 909. 
as abridged. Bull. N. P. 72. beealfoSir IV. Joncs\ Ed’ay 
on the Law of llailment, p.‘35 : Com. Rep. 133. with 
Mr. Ro/e*s notes ; and on this fubjcil 2 Lift. 89 ; 4 Rep. 
83; I Rot. Ah. 338: 1 Inft. 89 h\ Don. Cs* St. 129: 1 
Ah, 243. 

Having mentioned Sir H'. Joneses EfTay on the Law of 
Bailment, we cannot help recommending it to the atten- 
tion of the rational lludciu ; and for the ulc of fuel), cx- 
tradling the following analyfis, which will ir. general be 
found to be confonanc with' the determinations in the 
books, and convey much knowledge in a ihort compafs. 
bir IV. Jones differs in a few points from Lord Holt, and 
Lord Coh, and his reafons are deferving of much attention. 

I. Definitions.— I . Bailment, as before at the be- 
ginning of this article. — 2. Depojit is a bailment of goods 
to be kept for the bailor without recoinpcnce.— 3. 
date is a bailment of goods, •without reward, to be carried 
from place to place, or to have (bme a6l performed about 
them. — ^^4. Ltndingfor u/e 'is a bailment of a thing for a 
certain time to be ufed by the borrower without paying 
for it. — 5. Pledging, is a bailment of goods by a debtor 
to his creditor, to be kept till the debt be dillhargcd. — 
6. Le/t/ng to hire is, (1) a bailment of a thing to be. ufed 
by the hirer for a corapenfation in money; or (2, a let- 
ting out of, work and Lbour to be done, or care and at- 
tention to be bellowed, by tbe bailee on the goodt bailed. 


and that for a pecnniar/Tecompien/e j pr (3} of eara and 
paina in carrying the things d^vered fiom one place to 
another, for a dipulatcd or implied leward.— y. Itmornim 
natt haihunts are thofe where the compenfation for the 
ufe qOi thing, or for labour and attention it nbt peeunL 
ary ; buteimer (1) the reciprocal ufe or the gift of fome 
other thing ; or (2) work and pains reciprocally under* 
taken \ or (3) tbe ufe or gift of another thing in confi- 
deration of care and labour ; and converiHy.— 8. CVdSr- 
naf^ negkS, is the omiiCon of that care, which every man 
of common prudence, and ca|»able of governing a family^ 
takes of his ownconcerns.«*-9. Grefs negleH, is the want of 
that care which every man of common fenfe, how inat- 
tentive foever, takes of his own property. See Pefi, 11. 8. 
— 10. Slight neJeH is the omiflion of that diligence 
which very circumfpeft and thoughtful peribnt ufe m fe* 
curing ibeir ow n goods and chattels.— 1 1 . ^ naked contraH 
is a contrail made without confideration or recompence. 

II. The Rules which may be confidered as axioms 
flowing from natural reafon, good morals, and fonnd 
policy, are thefe- 1. A bailee who derives no benefit 
from his undertaking, is refpdnfible only for* grofs na^ 
gieft.— 2. A bailee who alone receives benefit ftom the 
bailment, U refponfible for (light negleft.— 3. When,the 
bailment is beneficial to both parties, the bailee Qiuft 
aniwer for ordinary negled.— 4. A fpecial agreement of 
any bailee to anfwer for more or lefs, is in general valid. 
—5. All bailees are anfwertible for aftual fraud, even 
though the contrary be (lipulated.— 6. No bailee (hall 
be charged for a lofs by inevitable accident or irrefifliblo 
force, except hy fpecial agreement.— 7. Robbery by 
force is confidered as irrefiilible | but a lofs by private 
(ledith, is prefUmptive evidence of ordinary neg1e6\.— 
8. Grofs neglefl is a violation of good faith.— 9. Noac« 
tion lies' to compel performance of a naked contrail.’-* 
10. A reparation may be obtained by fuitfor every damage 
occafioned by an injury.— 1 1. The negligence of a fei:- 
vant adling by his inafler’s expiefs or implied order, is 
the negligence of the mailer. 

IH. From thefe rules the following Propositions 
are evidently deducible. — i. A depoliiary is relponfible 
only for groi's negle^ ; or in other words for .t violation 
of good ijith,— 2. A dcpoiitary whole character is known ^ 
to his depoficor, (hall i.ot anhver for mere negled, if hq 
take n<> better care of hii mn goods, and they alfo be 
fpoiJcd or dellroyed.— 3. A mandatary to carry is re- 
iponfible only (or grols neglect, or a breach of good 
faith.— 4. A mandat.'iry to perform a* work is bound to 
uCe a degree of diligence adequate to the performance of 
it. — 5. A man cannot be compelled by aflion to per- 
form his promife of engaging in adepofic or a mandate 
but,— -b. A reparation may be obtained by fuit for damage 
occiilioned by ihe ron -performance of a promife to be- 
come a depoliiary, or a mandatary. — 7. A borrower 
(or ufe lb rtlponfible for (light negligence.— 8. A paw-i 
nee is anlwrrablc for ordinary nrgledL— 9. '1 he hiicr of 
a thing is antwerable for ordinary negleil — lo. A work- 
man (or hirt' mull anfwer for 01 din ary neglect of the goods 
bailed, and Inuit apply a degree oC (kill equal to hi$ un- 
dertaking. — 11. A letter lo hire of his car, c and aUrniion, 
jb relponliblc fur ordinary negligence —12. A carrier for 
hire by laud or by water is atdweiabit’ for ordinary negleft 

IV. 
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. ^ ** IV. BxcfsmoKs, to the above rules and propofi- 
ttons.-<«>i. A man who fpontaneoufly and officioudy en- 
gages to keep or to carry fhc goods of another, though 
without reward, niuft anfwcr for flight neglefl. — 2. if a 
man chtoOgh ilrong pcrfuafion and with rclu<^lance un- 
dertake the execution of a mandate, no more can be re- 
Cjuired of him, than a fair exertion of his ability. — 
3. All bailees become refponfiblc for lofles bv cafoniry nr 
violemc, after their refufal to return the things bailed ; 
on a lawful demand.— 4. A borrower and a hirer arc 
• anfwerable in all events, if they keep the things borrow- 
ed or hired after the ftipulatcd time, or ufe them differ- 
ently from their agreement — 5. A dcpofitary and a 
pawnee are anTwerable in all events if they the things 
depoflted or pawned.— 6. An inn keeper is chargeable 
for the goods ofhhguefl within his inn, if the guells be 
robbed by the fervants or inmates of the keeper —7. A 
common carrier by land or by water, mull indemnify 
the owner of the goods carried if he^be robbed of them. 

** V, It is no exception but a^CoxotLARY from the 
rules that Every bailee is rcfpo^fihpf for a lofs by accident 
or force, however inevitable or imfiftible ; if it be oc- 
cafioned by that degree of neglige ace for which the na- 
ture of his coniradl makes him generally anfwerable.’* 

The cafes cited and commented on by Sir Jonn^ 
befides the above of Cog^i v. B^rnardy and which lead to 
the whole law on this fubje^, arc i Stt\ 128, 145 : 2 Stra, 
lo^g: Men, 9^: Fitz. Detinue 59, {Boniwds cafe, the 
earlieft on the fubje^l): 8 Re/>. 32; i fTil/l 281 : Burr. 
*298: i Fent. 121, 190, 238: Cart/j. yi i Bulft. 
s8o: 1 Re. Ah. 2, 4, xo: 2 Ra. Ah. 567: 12 Med. 
480,2 : Raym. 220: Moor. 462, ^43: O*vorft 141 : I Leon. 
224 : X Cro. 219: Biro. Ah. tit. Bailment : Hob. 30 : 2 Cro. 
339, 667 ; Palm. 548; PF.Jo. 159: 4 Rep. 83 h. (South- 
cote’s cafe) : r Inft. a. Many of them however more 
peculiarly applicable to carriers. 

The following cafes may ferve to illuflrate the above 
principles. 

A man leaves a che(l locked up with another to be 
kept, and doth not make known to him what is therein ; 
if the chert and goods in it are rtolcn, the perfon who re- 
ceived them (hall not be charged for the fame, for he was 
not trurted with them. And what is faid as to rtealing 
is to be underftood of all other inevitable accidents ; but 
it is necertary for a man t^t receives godds to be kept, 
to receive them in a fpecial manner, to be kept as 
his own, or at the peril of the owner. 11 Lill. Ahr. 193, 
194, And vide l Rol. Ahr. 338: 2 Show.pl. 166. 

If 1 deliver lOoA /v A. to huy cattle, and he bertows 
50/. of it in cattle, and I bring an adion of debt for all, 

1 ihail be barred in that adion for the money bertowed 
and charges, ^c. but for the reft 1 (hall recover. Hoh. 
207. 

If one deliver his goods to another perfon, to deliver 
over to a rtranger ; the deliverer may countermand his 
power, and require the goods again ; and if the bailee 
refufe to deliver them, he may have an aftion of account 
for them. Co. Lift. 2S6. 

If A. delivers goods to B, to be delivered over to C. 
•C. hath the property, and C. hath the a^ion if. 

for B. undertakes for the fafe delivery to C. an'^atb "ho , 
property or inccrcrt but in order to that purpoi^',.. x R§i, 


Ahr. 606: fee X Bu^. 68 , 69, where it is faid that in 
cafe of converfion to bis own ufe the bailee (hall be .in* 
fwerable to hath. 

But if the bailment were not on valuable confidera* 
tion, the delivery is rounteimandable ; and in that calc, 
if A. the bailor bring trover, he reduces the property 
again in himfclf, for the a^lion amounts to a counter- 
mand ; but if the delivery was on a valuable confidera- 
tion, then A. cannot have trover, becaufe the property 
is altered; and in trover the property murt be proved in 
the plaintiff*. 1 Bul/l. 68; fee i Leon. 30. 

And where n man delivers goods to another to be re- 
delivered to the dcli\'erer at fuch a day, and before that 
day the hailce doth fell the goods in market overt ; the 
bailor may at the day feize and take bis goods, for the 
property is not altered. Godh. 160. 

If il. borrows a horfc to ride to Dover, and he rides 
out ot his way, and the owner of the horfe meets him, 
he cannot take the horfe from him ; for A. has a fpecial 
property .in the horfe till the journey is determined; and 
being in lawful poffeffioii of the horfe, the owner cannot 
violently feize and take it away ; fpr the continuance of 
ail property is to be taktn from the form of the original 
bargain, which in this cafe was limited till the appointed 
journey was (inilhed. IVv. 172. But the owner may 
have an action on the cafe againll the bailee for exceed- 
ing the purpofes of the loan ; for fo far it is a fecret and 
fallacious abufc of his property ; but no general adion 
of trerpafs, becaufe it is not ah open and violent invaiioii 
of it. I Rol. Rep. 1 28. 

As to borrowing a thing perifliable, as corn, wine, or 
money, or the like, a man muft, from the nature of the 
thing, have an abfolute property in them ; otherwife it 
could not fupply the ufes for which it tvas lent ; and 
therefore he is obliged to return fomcching of the fame 
fort, the fame in quantity and quality with what is bor- 
rowed. Dr. eSf* Stud. 129. 

But if one lend a horfe, ^c. he muft have the fame 
rertored. If a thing lent for ufe be ufed to any other 
end orparpofe than that for which it w.ib borrowed, the 
party may have his adion on the cafe for it, though the 
thing be never the worfe ; and if W'hat is borrowed be 
loft, although it be not by any negligence of the bor- 
rower, as if he be robbed of it ; or where the thing is 
impaired or dertroyed by his negied, admitting that ho 
put it to no more fervicc than that for Vhich borrowed, 
he muft make it good : fo where one borrows a horfe, 
arid puts him in an old rotten houfe ready to fall, which 
falls on and kills him, the borrower mult anfwer for the 
horfe. But if fuch goods boj rowed periih by the ad of 
God, (or rather, as Sir ff'm. Jones fays it ought more 
reverenrially to be termed, by ine^ntahle accident,) in the 
right ufe of ch^rif; as where the borrow^'r puts the horfe, 
lie. in a ftroilg houfe, and it falls and kills him, or it 
dies by difeafe, or by default of the owner, the borrower 
fliall not be charged, i Infi. 8 g: zgAff.i 8 \ 2//. 7, 11. 

If one dllivers a ring to another to keep, and he breaks 
and converts the fame to his own ufe; or if I deliver my 
fheep to another to be kept, and he fuffers them to be 
drownid by his negligence > or if the bailee of a horfe, 
or goods, fAe, kill or fpoil them, in thefe cafes adion 
will lie. 5 Rep. 13: 15 £* 4. 20 ^ : 1 2 H. 4, 13. 

If a man deliver got^s to another, the bailee (hall havn 
a general adion of uelpafsagataft a fthmger, becaufe he 



If anfMieriiblf over to the h^hr \ for a inan oug)^ lUH to 
be charged with an injury to another^ wktoot being 
to retire to the original caufe of that injury, and in 
wends there to do himfelf right, Ce. 69 t 14^/1, 4, 
eS: 25 ff. 7, 14. 

BAIKMAN, a poor infolvent debtor left ^ar§ and 
naked. S/at. Wil, Rfff» Sco/i,, ctfp* 17. 

BAKLERS. See i.W 

BALANCE OP TRADE, A computation oCthe va- 
lue of all commodities wliich we buy from .forcignera, 
and on the other fide the value of our own native pro- 
tlufls, which we export into neighbouring kingdoms ; 
and the diiTcrence or excefs between the one fide and the 
Other of fuch account or computation is .called the balance 
of fradc, 

fiALCAPffPER, or lalJak/ni/cr, L #. A ftandard 
bearer. Matt> Parif. Anno 1 237. 

BALCONIES To houfes in Londm^ are regulated by 
the Building A£l, x^Gfo. 3. r. 78. $ 48, 

BALE. (Tr.) A pack, or certain quantity of goods or 
merchandize ; af a hale of filk, cloth, &r. This word is 
ufed in the fiacute 16^. 2. r. 3, and is ftill in ufe,, 

BALKNGKR. By the S/at. 38 /f. 6. e. 5, ieema to 
have been a kind of //az-^r, or water vefiel. Bu: elfe- 
IV here it rather fignifies a man of war. Walfiag* in R, a. 

DALEUGA, A territory or precii^d. Chart, Hen. t. 
See Punr.jm, 

BALISTARIUS, A balifter or crofs-bow man. Get- 
ratti fit' la is recorded to have been baliAarius domini 
rr^ 'iSt 28 & 29 Hen. 3. 

BALIVA, A bailiwick, .or jurifdiAion* Seetit.B«i 7 i- 

evic'i. 

BALI VO A.MOVENDO, A writ to remove a bailiff 
from hif o/Hce,' for want of fufiicient land in the bailiwick. 
Rrg, Orig. 78. See tits. Bailiff Sheri f \ 

BALKERS, Arcoerived from the word becaule 
they Hand higher, ns it were on a balk or ridge of ground, 
to give notice of fomething to others. She(/, Efitom. vide 
Couiiers, 

BALLARE, To dauce, Perhaps in this fen fe 

it ma^ be underfiood in Picta, Ith, 2. c. 87* tie ca/eatfice\ 
Anglici Dairy maid, 

BALLAST, Is gravel or fand to poife Ihips, and 
make them go upright : and (hips and vefiels faking 
in ballaft in the river 7 bamet» are to pay fo much a ton 
CO Trinity Houfe D(ftfird\ who (hall employ ballafi-men^ 
and regulate them, and their lighters to be marked, 
on pain of 10/. S/at, 6 Gro, z, c. 29. 

BALLIUM, a fortrefs or bulwark. Matt, 

An, 1265. 

BAN, or banss from the Brit, ban, i. c. clamor,^ A pro- 
clamation, or public notice I any public iummons. or 
edi<A, whereby a thing is commanded or forbidden. It is 
i\ word ordinary among the feudills ; and for its various 
fignifications, ke S/ir/wan v. hannum. The word bans in 
its common acceptation is ufed for the publilhing ma- 
crimonini contraAs, which is done in the chur^ be- 
fore mairiage $ to the end that if anjr man can (peak 
againft the intention of the parties, either in refpeci of 
' kindred, precontract, or for ocher juA caufe, they may 
cake their exception in time, before the marriage is coq- 
fummaiedi and in the canon law, Baoare fint frtfrlama'^ 
tiones ^ ^ tcrkjih fieri fflitte^ But tUcre may 
be a faculty, or licence for the marriage, and then thia 
ceremony is omitted. See tic* Marriage, 

V01..I, 


BAMCALiB^ Acovipringof cafe anJ ornament lor a 
btUeVp^ Oilier (eat ; Rtonafliton ism, i . 23 a. 

BANS, from the Sax. Asen, a tntfrdc.*^r.J jllgnifies 
deAra6Iioo,orbverilir6w: as, 1 will'be the of fu.h 
a man, is a common faying || To when a perfim receives a 
mortal'injary by any thing, ive fay it was his banex and 
he who if the caufe of another man’s deatb^ is faid to Ibe 
Ubanr,. A r. malelaiRor. , Itb. z. cay. |. ' 

BAI^RET, hancretcus, mitts vcxMirm j Sir Homos' 
Sms/it to his Repub. Angh <ap* 18, is a knight m <de 
in the field, with the ceremony of cutting off the point pf 
bis ftandard, and making it as it were a tanner^ and ac- 
counted fo honourable that they are allowed to difplay 
their arms jn the king’s army as barons dd, and may 
arms with fupporters. See Camden and Spetmam^ from 
whom it appears bannerc/e are the degree between Aovai 
and knights. Spclm, in v. Banetettne. It is faid that 
they were anciently called by fummons to parliament t and 
that they are next to the barons in dignity, appears by the 
ftacs. 5 R, 2 , Stat. 2, cap.^i and 14 R, 2. c, 11.— /#V/- 
tiam ^ la Pok was creaM baneret by K. Edward the 
Third by letters patent, A/mo Regni Jni 13. And thole 
bannrts^ who are created /nb •OexiUis rrgiis, in rxerc/tu to- 
gali, in aperio hello ^ fA igfi rege perfonaliter frre/nttt^ exyll* 
cafisg take place of all baronets \ as we may learn byjhe 
letters parent for creation of baronets. 4 hfi. 6. Some 
maintain that knights baneret s ought not to be made in 
a civil war: but Hem, 7. made divers bancrets upon the 
Cornijb commotion^ in the year 1495. See Sr/den's Tk/a 
0/ Honours t fi 799. 

BANISHMENT, Fr, bannific/nent x Exilinin,abjHratio,\ 
is a forfaking or quitting of the realm i and a kind of 
civil death, iniliAed on an offender t there are two kinds 
of it, one votuaiary and ajH>a cwch, called ahyuratlets^ 
and the other upon compulnonfor fome cifence. Staunffl 
PL Cr, f, 117. Sec tits. Abjuration^ Tfatjpaxtation. 

BANIC, Ly^u-bnmens^ Ft, banfue,] In Oiir common law, 
is ufoally taken fora feat or bench of jiklgment ; as Bank ' 
Ic R^m the King’s Bench, Rank le Cmatem Plea:, the 
Bench of Common Pleas, or the CommSh Bench ; called' 
alfo in Xiacin Bamut Regis ^ and Btmens Cornmnnium Plaei- 
tojum, Cromp. Juft. 67, 91. Jus Band., or the privilege 
of the Bench, was anciently allowed only to the king’s 
judges, ^ui Jummam atiminifirant jufiitiamx for inferior 
courts were not allowed chat privilege. 

There are, in each of the tt^ms, dated days, called 
ttays in hank, dus m hanco% tb^ is, days'of apycett'ance in 
the court of Common Pleas.' ^They arc generally at tl^ 
dilbnee of about a week from each other, and regulated 
by feme ieftival of the church. On fume one of thefe 
days in bank all original writs muft be made returnable ; 
and therefore they are generally called the jvtcms of th^c 
term. See tit. D/jy. 

A haukt in common acceptation, fignifies a place where 
great fiim of money is dej^ficod, returned by exchange^ 
or ocher wife difpofed of to profit. 

Thu Bank or England b managed by a governor 
nd diredors, eftablilbed by parliament, with Ktndo for 
maintaining thereof, appropriated to inch perfotis as were 
fubferibers § and the capiul ftock, which is enlarged by 
divers ftatutes, is exempted from taxes, aecounied a prr- 
fonal eftate afligoable over, not fubje^ ro feifeiture ; and 
(he compan} make dividends of the profits half yearly, 
bV. The funds ait redeemable by che parliament, on 
paying the money borrowed i and the Company of the ^ 

Ba/ik 
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Btmk il to eootiniioo eorporatlon, and enjoy annuities till 
red^illod#€K;. Daring the continuance of the Umnk^ no 
body ponddk/£if<. ocher than the Company, Hull borrow 
any fami on bills payable at demand,; and forging the 
fiii of the Banki and forging or altering Brnnh^noikst or 
tendering fach forged notes in payment, demanding to 
hare them exchanged for money, Q/r. and forging the 
nim^i of cafliiers of the Bank, are all capital lelonies. 
Site the feveral (latutes 5 Csf 6 Gf ilf. r. 20 : 8 0* 9 

3. €, tO^ 11 Grs. !• r. 9: 12 Grs. 1. r. 32: 15 Cie. 2. 
c. 1 3. And officers or iervants of the Company, that im- 
bexzleany eorr, ^c, wherewith ihey are intruded, 
being duly convldled, Ihall fufer death as felons.^ 

By Stat. 13 Gip. 3, c. 79, Perfons not authorlfed by 
the Bank, making or ufing moulds^ for the marking of 

^ r, with the words Bifttk vifible in the 

ance, or having fuch aMpdaHn their pofTeffion, are 
guilty of felony wiAoat b^tlt of clergy ; Add perfons 
jBuing notes and bills engraetd to refembie tbofe of the 
Bank, or having the fum white charadlers 

on a black gronpd, may be 

not eaceeding fix months. penons poflef- 

fed of Xuch notes carrying them {brifii;^ck€nt,notai^ed. 

See S/e/. i^Geo.z. r. 4, to rifidace the holding 
general courts and conrts of direflbrt. 

See the feveral ftatutes 21 G/e. 3. cc, 14, 60: 22 Geo, 3. 
<. 8 : 23 fr/i. 3. c, 35 ; 24 Geo, 3. fef, 2. rr. 10, 391 
25 Geo, 3. r. 32: 2^Geo.%, r. 37. and a vifi variety of 
previoos fiatutes as to the continuance of the Bank 
charter. 

By Stmt. 31 Coo. 3. c, 33, the Bank is to keep in hand 
only 600^000 /• above the fum neceflary to pay the cur- 
rent dividend8~the remaining furplus to be applied to 
the ufe of the Public. 

BANKERS, Ihe monied goldfmiths fird got the 
name of bankers in the reign 0? K. Charles the Second ; 
<bttt bankers now are thofe private perfons in whofe hands 
money is depofited and lodged for fafety, to be drawn 
out again as the owners have occafion for it. See the 
preceding tide. 

BANKRUPT, A Trader, whofeaetes himfelf or does 
certain other adbi tending to defraud his creditors. 
zComm, 283,471. The word itfelf is derived from iancas 
or boHfuef the table or counter of a tradefman ; {Du- 
frefnt \ 969;) and broken, denoting thereby one 
whofe (hop or place of trade is broken or gOne ; though 
others rather chooffi tQ ado^t the French word route a 
tr^ce or track— a bankrupt, fay they, being one who has 
removed hisfn»^jvr, leaving but a trace bdiind. Cerml : 
4 Ifjfi. 277 — It is obfervable that the title of the firft 
Englifh ilatotc concerning this ofience ; Stat, 34 H, 8. 
e. 4, againft fuch perfons as do make bankrupt” is a 
literal tranflacion of the French idiom, qui font hanqtu 
roate. a Comm. 472. n. 

The Bankiupt-law is a fy (lem of pofiuve regulations 
by various ftatutes, the cooftruAion of which have pro- 
duced the nioUiplied cafes on the fubjeA, from whence 
the following principles and rules are extrafted.— Thefc 
Aaxtttes are,— r.7: (which atmoft tdcaliy 
eUmed the old Siat^ 34 Hen, 8. c, 4, mentioned above}: 
* 5 * ** *■ *5 • 

; 5 Geo, 2. e. 30, continued at prcfenl by 2j8^ie. 
,r.24. 32; i^Geo. 2. r.32; 24Gr<^.2. ri57; 4^G!fs. J. 
r.33. 


On this fubjefl, recOurfe has chiefly been had CO 
Cookers Bemkruft Laws i toother with the Commentartts^ 
and the modern reported determinaciohs. 

The matter, to luit the prefenc porpofe, has thus been 
arranged. ^ 

1 . may be a Bankrupt. 

li. By vjhat Afls a Per/on me^ become Jo. 

III . ^ general Vievs of the Proceedings on% and EffeBt 

of a Commlfion of Bankruptcy. 

1 . As they relate to the Bankrupt himfelf. 

2. As they transfer his Eftate and Property. 

IV . To this it has feemed neceffary to adtl fomc more minute 
Particulars^ as to the foUonving Patts of the SubjeB : 

1 • Of the petitioning Creditor’s Debt. 

2. Of the Proof of Debts. 

3. Of Creditors by Marriage Articles. 

4. Of Contingent Debts. 

5. Of Annuitants and certain other peculiar 
^ Creditors. 

6. Of removing tl>e Aflignees.. 

7. Of Partners. 

V . PraBual Notes and Forms ^ 

I. The Statute^ 13 Eli%, r.7, enafls That any 
merchant or other perfon, being fubjeft or denizen, 
ufing or exercifing the trade of merchandize, by way of 
bargaining, exchan|[e, rechange, barcery, chevifance, or 
otherwife, in grofs or by retail, or feeking his or her 
trade or living by buying and felling”— may become 
bankrupts.— Drawing and redrawing bills of exchange, 
may in certain bafes be conftdercd as trading. 1 jttk. 128. 
See 743. 

Every perfon being a trader, and capable of making 
binding contracts, is liable to become a bankrupt.— 
As a nobleman, member of parliament, clergyman, &c. 
And where it is faid, that/tfr^«r/, innkctpcrs, &c. can- 
not be bankrupts, it means, in reJpeSi to that particular 
defeription\ and not as affording protcdioii^ if in any 
other ihape they come within the bankrupt-laws.— But 
Infants and Married women cannot be bankrupts.— As 
to the latter however, there are exceptions ; for a feme 
cove7‘t,iti London, being a foie trader according to (he 
cuftom, is liable to a commilTion of bankruptcy ; and, 
as repeated determinations have fettled that a feme 
covert living apart from her hulband, as a feme foie, 
is liable to execution for debts contracted by her, there 
feems no doubt that fuch a married woman is equally 
liable to a commiflion of bankruptcy.— But if n feme foie 
trader, commit an aCt of bankruptcy, and afterwards 
marry and live with her hufband, ihe cannot be made a 
b&nkrupt. Ex uarteMear, Cooke F. L. r. 3., § z 4 Term 
Rep, 362. ana this Dictionary tit. Baron bnd Feme, 

Buying only, or felling only, will not qualify a man to 
be a banbupt ; but it muft ^ both buying and felling, 
and thereby^ attempting to get a liveliht^. 2 Comm. 
476: 2 iP'if. 171. 

There can be no fuch thing as an equitable bank- 
ruptcy ; it muft be a legal one; and the party mull be 
a tradcr'^io his own/ight, for if a perfon that ka 
trader, makes another bis executor, who only difpofes 
of the (lock of his trade, it will not make the executor 
a trader, and liable to a commiffiou of bankruptcy. 

2 P.Pfms. 429: 1 Atk. 102. 
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Any Mrlbn to E^^landt ^Aother oitjiNkdfai^ 
sen or alien* tkough never refiaentana ^adef inMngk^^ 
AMy be a baiikrq|xt« if. he occafiooally.come to "this 
country and commit an aft of banluruptcy. jCm/r 108* 

401 : i2/fyw.375 : no, ' r > . 

If a merchant gives over bis trades and ibme years after 
becomes infolveot lor mbQiey% O^d white a merchants 
he may bea^tze^Air^; if if it fir nevjdahts^ or oltf jdebts 
continued on new tecuricys i|( U otherwife. 1 51^9. 

To enumerate every trade fuAcient ep make a man 
a bankrupt vikiuld be ted^us* ^hb fotljpwing feem now 
fettled ; andTome others are enumcj^^Oted wjitch h&ve af- 
forded canfe of dl^putc^ chieffy frqm the particular fads 
of the cafe— -It is. to be premiled^ that a chapman, or one 
that buys ^iid fen^ tmy though bis dealing does not 
come under the denomination cn any particular trades 
may become a bankrupt, 

^ Bankerss brokerSs coal-dealeri, fit^rss fcriecners, 
vintners's brick-makers, butchers, takers, brewerss 
clothiers, gofdfipithss dyers, irod^m^^nufadurers 
who buy iron and. work it into wares, Ipck-finiths, 
milliners, nailors, plumbers, fates-meOtthW makers, 

. fmiths and farrien. z Wilfi 170, a ; 4 0148 : 

3 MotL 330: Crs. Jac. 585 : a 1480 : 

a Comm, 476 : 3 Mad, 330 ; x 66. fh 1 1. 

For the probable principle why the Legifla|tuse. has 
fubjeded tradns to the bankrupt iaws^, and i^bt fufFered . 
other people to be included in tWaif See Part v, Turm^ 
z WUf, 172. 

More pariicularly, who may or may not be Bankrupts. 

Alehoufe-keepers, mt, C^ake f>0. Cer. 595. 

Allum manufadurers, mt. Coah, 54, 46. 

Artificers, Labourers, not. Cro. Car. zi t Cro, 
Jacm 585 : 3 3301 a IVtif, 17 1 : a 476 : 

4 Btirr, 2148. 

Bankers, may, Staf. J Gra, a, c. 30, 

Bakers, See ante* 

Brewers, may. Sec ante * 

Brokers, may. Stat. 5 Ges, 2, r, 30. « 

Brick-makers, may. a fiOlf. 172: BrvwnCh.Ca^ 173. 
See the cafe of Parker v,. iPells^ l Branjun 494 : 

I Term Rep. 34 : Coake'i B. L. c. 3 . 3 
[In this cafe and that of allum-manufadurers, though 
they feem to differ, the fame principle is recognised* vix. 
** If a man exercifes a manufadure upon the produce 
of his own land, as a neceffary or ufual inode of reaping 
and enjoying that produce, and bringing it advantage- 
oufly to ma^et, he fiiall not be confidered as a trader, 
though he buys materials or ingredients— as in tlte cafe 
of cheefe, cyder, allum, and coal-mines; and the like.— 
But where the produce of lifnd is merely the raw ma^ 
tcrials of a manufadure, and ufed as fuch, and not as 
the mode of railing the produce of the land ; in (hbrt, 
where the produce of the land is an infignificant article, 
compared with the expence of the whole manufadure, 
there in truth he is, and ought to be confidered as a 
trader.— As this difiindion turns on the nature and man- 
ner of exercifing the manufadure, and the motive with 
which it is carried on, it depends fo much upon the 
light in which a jwy fees the whole tranfadion, the 
law and the fad are fo Mended together, that it is hardly 
poffible to diftinguifh them.”] 
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. .. to bn ttfAt, imty, 3 15 j) 

Reipm^ 74 i: 

CloilNeri, $eeai;te*. . 

(ppaMdakn. My, $e<i. ante*.— But not ovyf^, or 
, lelffcet of ioqgl-diiujs."^ a idjp, 

, co^raubnii propfietora of ftiarei !o, 

genera^y-rWr-Except pernaps in the Stationers* 
company. Sea a JLd. ^ci.i^And by Hatule, 
no mrmlier of the Sdnfi of the 

India QfJSngfifi Liim Company; no peffbi| circo- 
latinig Sxclm^uer bills: no adventurer in the Royal 
fifhihg thide, or Gufned coinpatty ; no memlibf ^ of 
the lanAn Btetbaiigti or SwUf fijk 

compnoiefj Atll be de^ed u bankrupt* on aecoMnt 
^Of tlkcjir ftocjk in *0(4 ^ponies^'*— //!•#/♦ j Oe^%. 
i-h 4 «; ijCif uC(r»>^ ^445 c. jy: 

6.G^Sf t. f. 18 : S vrt. f. ai. 

\ ^tradori* public* nod fueh other public 

mi. 3'JCr^; 4;i,— Butlers and Aewards Af, . 
courts; f^pwra of ciiAonu* receivers 
exerfe-men, &c. as/* all on the fame princtm; 
Drovers of cattle, 5 Gas. a. c. 30, 

Dyers, '"joiuy. See ante*.' ' 

^ Fadors, ma/, Stat..f c, 30. ' ^ 

Farmer, nti. CMr as a potatoe-m^rebaot 

be may. 571. ' , / . 

Funds or ilmes, public* deafen in* mt,^ i P. ^mK 
308. and See ante Comoanies. 

Goldfinith* Set ante*. 

Craaiers, use. Gn. a. V. 30. 

Inh-Iuepers, not. '3 Mod* litp : 6 ro. Cer. 395, 
Iron-manufaduren, may. See ante *• 

Labourers* not. l^e ante Artificers. 

Land-jobber, notJz Wolf. 169. 

Members of parliament, mey% Sec Siat* 4 Geo. 3. r. 33. 

and pofi. a. 

Millinery 
Nation, may * . J 

Pawnbrokers— It feemi me^. i Atk* 206, zi 9 » 
Plum.bers, may. See ante *• 

Receiver-general of taxes, not. Stat. 5 Geo* 2* e* 30. 
Sales men* Seeancq*. Good. la. 

Scriveners mey. ^at. at Joe. i. >• 19, ( a. 
Ship-owner, nst.-rFreigli^lirr* meiy* 1 Fm. 29 : Qomh* 
182: i vW. 411. : , 

Shoemaker* M4iy, zWilf. 171. ^ * 

Smugglers* eiey. i Atk. too. 

Stock-jobbers, not. See Funds. 

Tanners, me^. See ante *. 

Taylors, working, not* Cooki 4$. ^ 

• Vi^uallers, not* 4 Barr. 2067 : zWVf* 382* 

Vintners, being .wine-mcrchams, CMsjy. 

The above Alphabetical Lift, is probably nbt fb per* 
fed or'extenfive as it might have bWn made ; but the 
general principles, already laid down, will ierve to di- 
red the Student in cafes of doubt or difficulty. 


Q.* 


ir. To 
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TI. To LBARV what the particular Afl$ of Bankr4pt^ 
are, whidi render a man a bankrupt, xthe feveral ftatutcs 
mull be confttlted, and the refolutions of the courts 
ihereon Among thcfe are to be reckoned. 

I. To depart the realm,orfroni hit dwell tug hou(r,wi(h 
iniEtttt to defraud or hinder his creditors. Si. 13 £//%. r. 7. 

d. To begin ro keep his lioufe privately, to abfent 
himfelf from and avoid his creditors. Sut. ih. 

3. To procure or fuder himfelf willingly to be afreft- 

ed, without juft or lawful caufe ; to fuffer himfelf to be 
outlawed ; or to yield himfelf to prifon. Siai* ij f/ias* 
r. 7 : I Jac. 1 . r. 1 5. 2. 

4. Willingly or fraudulently to procure his goods, 
money cr chattels, to be attached or requedered. Stat. 

1 1. c. 15. 

$. 7 0 make any fhudulenc graM or conveyance of his 
lands, tenements, goods, or clliattel!i, to the intent or 
whereby his creditors (hall alfid may be defeated or de- 
layed for the recovery of their juft d Ats. Siat, ik 

6. Being arrefted for debt, to Ae in pitibn two months 

after his arreft, upon that or any or deten- 

tion for debt. Stmi. 21 

7. To obtain privilege, other dfin fSfait of pai'Iiamenc 
againft arreft. Sfat. ih. 

8. Being arrrelted for 100 A dr siore^' to efcapedut of 
prUbn. Slot, ib. 

9. To prefer to any court, any petttidn or bill againft 
any of the creditors, ' thereby endeavouring to enforce 
them to accept ledi than their juft debts, or to procure 
time, or longer days of payment, than was given at the 
time of their original contrails. Sint. ib. 

10. For a bankrupt to pay, fatisfy, or fecure the pe- 
titioning creditor his dent, is an afl of bankruptcy 
which lhall fuperfede that connmiftion, and be fuflicient 
on which to ground another : and fuch petitioning cre- 
ditor (hall lofe his debt, to be divided among the other 
creditors. Sec Ccok/i B, r. 4. ^ i : Sr.t G. z. c. 30. §24. 

11. Neglefiing to make fatisfat\ion for any juft debt, 
to the amount of 100 1 . within two months after fervice 
of legal procefs, for fuch debt, upon any trader, having pri‘ 
vihgc ^"tnritamentj is an aft of bankrupoy. Scat. 4 f' • 3 ■ 3 3 * 

The Legiflature having thus by poliiivc laws, declared 
what afts Dial! be confidered as critertons of infolvency or 
fraud, whereon to ground a commillion ; none other can 
be admitted by inference or analogy. Therefore it is 
not an aft of bankruptcy for a trader fecretly to convey 
his goods out of his houfe, and conceal them, to prevent 
their being taken in execution, nor to give money for 
notice, when a writ fhould come into the Sheriff’s office. 

I IJ Rayfn, 725 : Bull. N. P. 40. So if a trader procure 
hu goedj fraudulently to be taken in execution, or makes 
a fraudulent fale of them, is not an aft of bankruptcy, 
tJu'ogh void againft creditors. 4 Burr. 2478 : 'Cowp. 429. 

M^iny of the ofts of bankruptcy above deferibed a^ in 
themfelves equivocal, and capable of beiog explained 
by circumftances ; for to bring them within the purrimv 
and mc.intng of the Itaiuie, it is abfoiucely neceftary 
they Ihould be done to defraud and delay creditors from 
recovering their juft debts. 

, ^Jfoe bftrer to obtain a clear and comprehenfii'O view 

Jie dcciilons on this part of the fubjeft, each aft of 
b)i«kroptcy on which any queftion appears to bavp been 
raif?d, Ihiill be confidered feparaicly ; preniilihg tipie 
cite llitutes of bankrupts aie local, and do not extend to 


u P T n. 

afts done in foreign countries, or ocher dominrons of 
Gr^ai Britain. Co^wt, 398. 

Departing the rralm^ will not be an aft of bankruptcy 
unlefs done with a view of defraudingor delaying credi- 
tors; but if it appear that they are in faft ddaved, by 
fuch abfcnce, it will be thq fame as if the original depar- 
ture was fraudulent. Butt. iV. P. 29: Com. Pig. tit. Bankruir 
(C.' 1)1 I Atk, 196, 240 : Cookrs Vermn v. Hanhy. 

B^innhg io keep or oihtfvii^o to abfent him/Af. 

Denial to a creditor is primd facie evidenco/of this aft of 
bankruptcy. But as the liatute requires It to be with 
an intent to delay or defraud creditora; the mere deptal 
is therefore capable of being explain^ by circumftances, 
fuch as fteknefs, company, bufinefs, or even the latenefs 
of the hour at which the creditor caHs.-— Neither will an 
order by the debtor to his fervanc to deny him be fufti- 
cienr. For where n trader gave orders to his frrvant tn 
deny him to creditors on the z6ih of May, but wss not 
aftually denied to a creditor till the 28th, the court held 
the aftual denial and not the order conftituted the aft of 
bankruptcy^ Butt. N. P. l Atk. %Q\ : Cooke q\w 
HawkeJ V. Sanden^ T. 24 3. 

Keeping in another man’s houfe or chamber, having no 
houfe of his own, or on (hip board, is an aft of bankrupt- 
cy ; fo a miller keeping his mill. Com. Dig. tic. Bankrupt. 

Any keeping houfe for the purpofe of delaying a cre* 
ditor, even for a very (hort time, will be an aft of bank- 
ruptcy ; notwichftanding the party afterwards goes abroad 
and appears in pubitek. 2 Stra. S09 s 2 Term Rep. 59. 

A general denial will not be (ufhcieiir, but it mult be 
a denial to a creditor who has a debt at that time due ; 
for if he is only a creditor by a note payable at a Juture 
day, a denial to him will be no aft 6f bankruptcy. 7 Fin. 
6 .//. 14. 

it frequently happens that traders in declining circuin- 
ftanccs call their credicois together to infpeft their affairs ; 
and determine whether a cominiiiioh (liall iffue again li 
them or not ; and if thought advifabic, it is ufual for the 
trader to deny himfelf to a creditor, for the purpofe of 
making an aft of bankruptcy. However ic feems doubt- 
ful how far fuch concerted denial will be an aft of bank< 
ruptcy to affeft the intereft of third perfons. See i Black. 
Rep. 441 : Bull. N. P* 39. 

Depart ing/rom hUdnueUing houfe may become an aft of 
bankruptcy or not, according to the motive by which 
the party is impelled ; if it be done wuh a view of de- 
frauding his Cl editors, or even delay mg them, and his 
abfence be but for a Angle day, it will be an aft of bank- 
ruptcy; and his very ablentiiig himfelf is fufticient 
facie evidence of an intention to defraud or delay his cre- 
ditors; hut it muft be a voluntary abfenting and not by 
means of an aricft. i liO: 1 Burr. 484; z 6/m. 
809 ; Green 53* 

Suffering binfrlfto be outlanocJ* An outlawry in /rr- 
/Wdoes not make one. a bankrupt ; but in the county 
palatine of Dutham it does. However an outlawry does 
not appear'foboan aft ofbankruptcy, unlefs ic be ihffcr. 
cd with intent to defraud ^creditors. Com. Dig. tic. Bank* 
rupt\ Stone 124: Bitting. 94; Good. 23: I Lev. 13. 

Tielditig himfelf to prifon^ is u> be intended of a volun- 
tary yielding for debt; and if a perfon capable of paying, 
will notwiihftandiDg, from fraq^lent motives, volunta- 
rily go to prifon, ic is an a6t oif bankruptcy. BilU 95 : 
OW, 25 ; rin. lit. Cred Ur mul Bankrupt 62. 

Wililnglj 
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fKl/hgljf or/towfukNffy f»9euri^ hit p$dt /# ht aUtah 
^fiquefitrti^ which if a ftlatn and itiraft eiideji%<»nr sd^dii 
mppoinl hit creditors of their fecttritp* % C^mm. 

The atcachmenc here meant* and which the iegi^atur 
had in view* ii char fort of attachment oniy' hy #hkl 
fuits are commenced ; as in J^aahe and other piaces when 
that fpeciet of proeefs is nfed* 4ty. ^ 

. Maiimg any frtmdrbti (crrmytntcr p/hh Unis w fftodij^ 
A fraudulent grant* to come within the meeniog of th< 
ftatute* mail be by therefore a fraudulent Me o: 
goods not by deed* is no aft of banirroptey in itfelf ; bui 
being a feheme concerted at the eve of bankruptcy* t< 
cheid innooeof peribns* in order to feente j^tttcnlar ere 
ditors* IB Aich a fiaad as ihaii render the fale void. 4 
2478- ^ 

A grant or conveyance fraud nient within Stat^ 13 BUk 
e, 5* or 27 £iix. e, 4* is an aft of bankruptcy. Com, 
Dig * : Cooie, 

A trader before he becomes a bsokrupt may prefer 
one creditor to another ; and may pay him his debt ; or 
may ipake him a mortgage* with poileffion delivered* or 
may aflign part of his efSefks } but a pseference of one 
creditor to the reft^ by conveying by ieeioM hU elFefts to 
him* is a fraud upon the whole bankrupt law* and an 
aft of bankruptcy* i i 9 eir. 4&7« 

Whether a tranfaftton be fair or fraoduleni* is ofeen a 
quellion of law> is it the judgement of law npowfafts 
and intents ; but tranfaftiona valid as between the par- 
lies maybe fraudulent by reafonof covin, colluii<>n* or con- 
federacy to injure third perfons, 2 Burr, $zy s 1 Bmr,ifiy. 

Nor will the cafe be diiTereni* if the aflignment is 
made to indemnify a furtty ; for the inconvenience and 
mifchief arifing from an undue preference is the fame. 
Cidfr’/ B. Z*. 7I : 282. 

An equal didribution among creditora who eqnalfy 
give a general peribnal ePedic to the bankrupt* is anxi- 
oully provided for* ever iince the aft 21 1. r. 19 ; 

therefore when a bankrupt* by deed, conveys a// his e/fefts 
to rrulbes to pay all but one creditor* it is fraudulent 
and an aft of bankruptcy. 1 Burr 477. 

But though a conveyance by deed of all a bankrupt’s 
e^efts* or fo much of hi^ liock in trade* as to difable 
him from being a trader* or all his houfehoid goods* is 
itfelf an aft of bankruptcy $ a conveyance of fakt is yzty 
different; that may be publick* fair and honelh As a 
trader may fell* fo may he openly transfer many kinds 
of property by .wav of fecurity. Whai adignmeot of 
part will or will not be fraudulent* mull depend on the 
particular circumftances of the cafe ; but a colourable ex- 
ception of a fmall part of his elUre or cfTcfts* will not 
prevent the deed being declared fraudulent; for (he law 
will never fuBer an evafion to prevail 10 cake a cafe out 
of the general rule* which is faHHTential to juiUce. 1 Blacks 
Rrp. 441 : 2 Black. Rep. 362, 996 : i Burr. 477. 

An aiiignmeiit by deed of part of a trader’s effefts* 
will be good* if made bona file, and poflelTton delivered ; 
and indeed the not delivering pofTeflioD being only evi- 
dence of fraud* may be explained by circumftances. 

1 Burr. 478, 484. But an aflignment even of only past 
'•of a trader’s effefts* to a fair creditor* will if done in 
contemplation of bankruptcy itfelf become the very aft« 

3 IFiJfi 47: Covsp, 124. 

Ptocunng any pio/eiiton except pnvJc^f tf parliament. 
If an) one be protefted as the king’s fervant* it dees not 


malle^^ him. bankrupt, Shioett. By Stat. y Just. e. la 
I 5* ^eobltng tkjy jpiivilegc of ambafladors an4 theii 
train* If it OKprr^y enafted* That no merchant* or otbei 
traditVlMiaifbeyfr* within tbe^efeription of any of tht 
ftstutos againft baakrupts* Jball have any benefit of ih.u 
aft. 

orrtfied foe ileht attd lying tnvo months tn 
Tke Aailito dots not make the mere being arreiled an 
aft of baakroptcy. The moft fubftantial trader is liable 
iw# arretted ; bist the prefumption of infoivency arifei 
from bia lying in prifon two months without being able 
to get bail ; nor will this prefumption be obviafed by 
a mere formal bail* put in tor the purpofe of changing 
from one cuftody to another* Where bail is really put 
in* the bankruptcy only relates to the time of the furren- 
der ; but when it is only formal baiU it will have relO'< 
tion to the firft arreft* 1 Etera 427 : ice Sslk. tog : 

M P. 38. 

Efirapo oat of prifim on arrtfi for tool, nr mare. The aft 
clearly intends fuch an efcape* to ibewi he mtaili to^riNi 
away and thereby to defeat hts creditors s it muft be an 
efcape againft the will of the iherifiF, for a man ibali -not 
be made a criminal* where he has not the leaft criminal 
ittienddn to diibbcy any law. 1 Barr. 440. 

It is not an aft of bankruptcy for a banker to refufe 
payment* if he appears* and Itoeps his ihop open. 7 Afe/* 
139^; S. C. C. 42. 

Alt aft of bankruptcy if once plainly committed* can 
never be purged* even though the party coniinps to 
carry oit a great trade. 2 Term Rep. 59. But* if toe aft 
was dottbtfm* then circainlUcicei may explain the inteoc 
of the firft aft* and (hew it not to have Imn done with a 
view 10 defraud creditors. But if after a plain aft of 
bankruptev* a man plys off and compounds with all lus 
creditors he becomea a now man. 1 Bmr. 484*. k Sali^ 
no. 

in. The PRocaaDiKGs onacommifiien of bankrupt* 
depend entirely on the feveral ftatutes of bankruptcy ; all 
which are blended together* and digefted into a concifo 
methodical order in 2 Gwarsv. 480* and liere adopted witk 
additions. 

I • There mnft be a petition to the Lord ChaneeUor by 
one creditor to the amount of tool, or by two to the 
amount of i5o/> or by three or more to tlie amount of 
200/ ; which debts muff be proved by eifitlavit, {St. 
5 Goo. z. c. 30.) Upon which he grants a tcmmiffion to fneb 
difereet perfons as to him (ball feem good* who are then 
Ailed commiflioiicrs of bankrupt. St. 13 £Zr«. c* 7. of 
thefe commiifioners there are feveral exifting lifts* which 
take the commiiGoos of bankruptcy in turn. The pni- 
cioners* to prevent malicious applications* muft be bound 
in a bond to the Lord Chancellor for tool, to make the 
paity amends in cafe they do not prove him a bankrupt* 
And if, on the other hand, they receive any money or e£> 
fefts from the bankrupt* as a recompence for fning out 
the commifliQn* fo as to receive more than their ratea- 
ble dividends of the bankrupt’s eftate^ they forfeit not 
only what they ftiall have fo received* but their wliole 
debt. Thefe proviftoos are made* as well to fecure per- 
fons in good credit irom being damnified hy malicious 
petitions* as to prevent knavilh combinations between 
the creditors and bankrupt* in order to obtain the benefit 
of a commUTion* When the commifiion is awarded and 

iffued* 
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iiTufd, the confimiflionfrs are to meet at their own ex- 
pcnce, and take an oath lor the due execution of their 
commilliOQy and to be allowed a Ann not exceeding to;. 
t€} diem, each I at every fitting* And no commiffion of 
bankrupt fhali abate, or be void by the death of the 
bankrupt rubfequent to the cominiiTion. St. i Jac. i. 
j. nor upon any demife of the crown. St. 5 Gee. 2. 

)o. The gi anting a commifTion of bankruptcy is not 
difcr^'tiooary, but a matter of right. 1 Fern. 153. 

By Stat. 5 iifo. 2 c. 30. § 23, the petitioning #eii* 
tor is dirciled .it his own cods, to profecute the com- 
midion (HUil afllgnec^ ilull be chofen ; which cods are to 
be aflertaincd by the comminioners at the meeting for 
the choice of afTr^ncC'} ; and arc (o be paid by i)ic aflignees 
to the petitioning creditor out of the fird money or edetU 
received by them, under the comnnHiou —But thefe 
Cods maybe taxed by a Mailer in Chancery, on petition 
to the Lord ChanteUo). Ceeke^e ]? L. c. 1. ^3. 

Notvvithrtandmg the datatfe < Gro. 2. provided a 
xemecy againil maticiouAy Antvg out conimbnons of 
bankrupt, yet it is held not toi away the common 
law remedy by an action for dairJl|geai but that the party 
may proceed nt law to obwin ( 0 ^ iOiirofs for the injury 
he has fupLained, as a jury may’^toic he is entitled to. 
3 Bt.tr. 1418 : I .f/ii 1^4. 

If more than two of the comm illi oners AiQuId die, by 
which means there would not be a fufticieOt number to 
execute it* or if the coin minion ihould be loll, it mud be 
renewed; uoon which renewal only half the fees arc 
paid, and tfie commiflioners under the renewed com- 
miffion proceed firom that Hep which was left incomplete 
by the former. Ceuke B. L* 

lihe commlfUoneis afe fitH to receive proof of the per- 
fon*s being a fraderi and having committed fame a£t of 
bankruptcy ; and then to declare him a bankrupt, if 
proved fo; and to give notice thereof in the Gii'Si*//!*, and 
at the fame time to appoint three meetings. At one of 
fhefe meetings, an elcidion mud be made of adignees or 
perfons to whom the bankrupt’s edate fhall be alFigned, 
and in whom it fhall veded for the benefit of the cre- 
ditors ; and aflignees are to be chofen by the major part 
in value of the creditors who fliall then have pioved their 
debts ; and one creditor, if to a fulhcient amount may 
chufe himfelf aflignee; but adignees may be, if necedary, 
Originally appointed by the comnfiiirioners, and afterwards 
approved or rejefled by the creditors* but no creditor 
foall be admitted to vote in the choice of aflignees, 
whofe debt on the balance of accounts does not amount 
to io/« And at the %hird meeting at fartheft, which 
mud be on the forty- fecond day after the advertlfement 
in the Gazette, (unlefs the time be enlarged by the Lord 
Chantelhr\ which it maynofbe for more than dfty days, 
unlefs on fpecial circumdances of involuntary default by 
the bankrupt, 1 Atk. eza,) the bankrupt, upon notice 
alfo perfonally ferved upon him, or left at Ms ufual place 
of aM>de, mud furrender himfelf perfonally to the com* 
midioners ; which furrender (if Voluntary) protects him 
from all arrefts till his final examination is pad : dud he 
flfiud thenceforth in all refpefts conform to the diredions 
of the datotes of bankruptcy ; or, in defanlc of either 
^fibrrender or conformity, he (hall be guilty of lekmy 
"Wichout benefit of clergy, and (hall Aider death, and Ms 
^ goods and edate (hall be didributed among hU ceedieM. 
SteU. S ^^* ^* 3®* \ ' ^ 


In cafe the l^ankr^t nbfcQiid?^ or is likely td mn 
away, between the time of the commiffidti idaed, and 
the lad^ay of Airitnderi he may by warrant from any 
judgd or jttdice of the peace be apj^banded and com* 
mitced to the county gaol, in order tO be forth-coming to 
the commtdtoners ; who ere alfo empowered immediate- 
ly to grant a warrant (or ietaing his goods and papers. 
S/.j Gee, a. e. 30 : and fee 1 Ml, 240. 

When the bankrupt appears, ^che commtlEQiiers ire 
to examine him, touching dll matter# relating to Ms 
trade and ede£ls. They may alfo fummon before them, 
and examine the bankrupt’s wife ; (Si, ai Joe, x. r. 19: 
fee I P. JVms. 610, 611 ;) and any other perfon what- 
foever, as to all matters relaciog to bankrupt’s adairs. 
And in cafe any of them fhould refulflf to anfwer, or (hall 
not anfwer fully, to any lawful qiiedion, or (hall refufe 
to fubferibe Aich their examination, ^he commiilioners 
may commit them to prlfon without bail, till they Aib- 
niie tliemfelvcs aiiJ make* and fign a full anfwer; the 
commUEoners fpecifying in their warrant of commitment 
the queftion fo refufed to be anfwered* And any gaoler, 
permitting Aich perfon to elcape, or go out of prifon, 
(hall forfoit 5CO/. to the creditors. St. 5 Gee. 2. c. 30. 

The bankrupt, uppn this examination, is bound upon 
pain of death to make a full di(covery of all his edate 
and ede^a, as welt in expe£lancy as poireffion, and how 
he has difpofrd of the fame ; together with all books and 
writings relating thereto: and is to deliver up all in his 
c^wn power to commilTioners ; (except the necelTiry 
apparel of iiimielf, his wifr, and children;) or, in cafo 
he conceals or embe'^zles anyeffeAs totheamjuntofao/. 
or withliolus any books or writings, with intent to de- 
fraud his creditors, he (hall be guilty of felony without 
benefit ol clergy ; and his goods and edate (hall be di- 
vided among his creditors. St. j Gee. 2. c, 30. And 
unlefs it (hall appear, that his inability to pay bis debts 
arofe from feme cafual lofs, he may, upon convidion by 
ifldiAment for fuch grofs mifeonduA and negligence, be 
fet upon the pillory for two hours, and have one of his 
ears nailed to the (ame and cut off. St. zi Jae. i. c. 19. 

And fo careful is the law to avoid any fraud, difho- 
nedy or concealment, on the part of the bankrupt, that 
an agreement by the friends of the bankrupt, to pay a 
Aim in confiderttion that the creditors would not examine 
him as to particular points, is void. Nerot v. Wallace, 
3 Term Btp 17. 

After the time allowed to the bankrupt for Aich dif- 
covery is expired, any other perfon voluntarily diAover- 
ing any. part of his edate, before unknown to the aiiignees, 
(lull be entitled to Jf\e per cent, out of the effcAs lo dif- 
covered, and fuch farther reward as the aifignees and 
commidioners (hall think jproper. And any trudee wil- 
fully coQcealin^l^the edaik^of any bankrupt, after the ex- 
piration of the (wo ana forty days, (hall forfeit xoo/. 
and double the value of the edate concealed, to the cre- 
ditors. St. 5 Gee. 2. €. 30. 

Hichertt) every thing is in favour of the creditors ; and 
the law leems to be pretty rigid and fevere againd the 
bankrupt ; but, in cafe he proves honed, it makes him 
full amends for all this rigor and fevericy. For if the 
bankrifpc hath made an ingenuous difeovery, (of the 
truth and fufficiency of whicn there remains no reafon to 
doubt), and hath conformed in all points to the direc- 
tions of the law ; and, if in conilAltteAce thereof, the 

creditors^ 
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cmlltOH* or hnt pm»ln tv^tf ihuk in smW nnd vn- 
lue» (6ot non# 6f them dP^ditnpt fbf left Hbim ao/.) 
fig:ii a.ccrdficata to that purport; tV omiftiilionori fcr§ 
theti to authenticate ftfch certificate under their hiantla and 
feali* and to cranfmit it to the Lord Chawdhrt and he, 
or two of the judges whom he ftall appoint* on oath 
made by the bankrupt that Aich tertifieate was obtained 
without fraud, may allqw the fame; or dlfallow it upon 
caafe Ihewn by any of the creditors of the bankrupts 
Stat, 5^Gro 1 r. 30. 

If no caufe be ftiewn to the contrary, the Certificate is 
allowed of courfe, and then the bankrupt is entitled to a 
decent and reaibnable allowance out of hti.eftefls for bis 
future fupport and > maintenance, and to put him in a 
way of honed indufiry. This allowance is alfo in pro- 
portion to his former good behaviour, in the early dif* 
covery of the decline of His afifairs, and thereby giving 
his creditors a larger dividend. For, if biseflF^s will 
not pay one half of his debts, or ten (hillings in the pound, 
he is left to the difcretion of the commtfiioners and afiig- 
nees, to have a competent fum allowed him. not exceed- 
ing three ptt nnt. but if they pay ten (hillings in the 
pouod, he is to be allowed five per cent, if twelve (hil- 
lings and fix-pence, then /even and a half per cent, and 
if fifteen (hillings in the pound, then the bankrupt (hall 
be allowed ten per cent- provided, that fuch allowance do 
not in the firlt cafe exceed 200/. in thefecond 250/. and 
in the third 360/ St 5 Geo, 3. c, 30. 

Befides this allowance, he has alfo an indemnity grant- 
ed him of being free and difeharged for ever from all 
debts owing by him at the time he became a bankrupt \ 
even though judgment (hall have been obtained again(l 
him, and he lies in prifon upon execution for fuch debts. 
And for that among other purpofei, all proceedings in 
commKTions of bankrupt are, on petitljn* to be entered 
of record, as a perpetual bar againft actions to be com- 
menced on this account ; though in general, the produc- 
tion of the certifi are, properly allowed, (hall be fudiciciit 
evidimce of all prcvic u# p>'Oceedings St. 5 Gto, 2. r. 30# 

I'he allowing rhe ccriificatr of a bankrupt, -will not 
difeharge his furccies; but if a bankrupt obtains his cer- 
tificate br*k)re his bail are fixed, it will diCch.irge them ; 
but i( not till alter they are fixed, they will remain liable 
notwithll&n Jing the certificate, for it has no relation 
back ; and till allo wed it is nothing. And if the credi- 
tor proves his debt, with intent toobfiruft the certificate, - 
jt dtxis not preclude him from purfning his legal reme- 
dies ; and eve n if he had received his debt, or part of it, 
under the commifiion, Hill he might proceed to fix the 
bail who would be entitled to their remedy, Co far as 
they arc oppreded, by audita querela, or by motion. 1 j 4 tk. 
84: 1 Burr. 244: z Surr.ji^ 2 Black, 812. 

However, the bankrupt’s certificate, obinined after 
judgment in an aftion Uf>on a bail bond againft the bank- 
rupt himfelf, will not difeharge the bail-bond, although 
it difchnrged the original debt, for it is a new and dt- 
cauie of adlion. 1 Burr, 430: 2 Stra, 1196: 

I mif.fii. 

The certificate does not di(charge a bankrupt from his 
Wn exprefs collateral covenant, which does not run 
with the land 4 Burr 2443.— Nor ^ covenant to 
pay rent. 4 Term Rep, 94* 

A bankrupt after a commifiipn of bankruptcy fued 
€Ut| may, in coniideration of a dtbt due before the bank** 


ru|^, and ^ which the crediror agreei to accept no 
diVidcM or benefit* under the commiflion, make fuch 
credlcioi^ u fedifiidton, in part, or for the whole of his 
debt* by a uew uuderukiitg or agreement, and e^umpfit 
will tie open fuch new promile or undertaking. 1 Atk. 

If abaukropthashls emificate, and.ani£U(M}be hrought 
agttinfi him afterhrards for a debt precedent 'to the com- 
rntfitOD* lie may plead his certificate, or otkiwwsie le is 
relief. 697. 

tIw comniou method of pleading », generally, that 
Jie became a bankrupt 'within the intent and meaning of 
the fiatutes made and in force concerning bankrupts, 
and that the ciule of a£lion accrued before he became a 
bankrupt. This general plea is given by Stea, 5 G«s. 
c. 30.>^, 7. 

Tho^h a creditor of a hankrupt under 20/. is excluded 
from ilient or dKTent to the certificate, yet as he is if- 
fefled by the cpnfequence of allowiiq^ the certificate,^ he 
hath right to petition, and fiiew any fraud igaiD& allows 
ing the certificate. 7 Vln, Abr, 134. p/. 18 

No allowauos or indemnity (hall be given to a bank- 
rupt, nnlefs his certificate be figtied end allowed ; and 
alfo if any creditor produces a fi^itious debt, oris in- ' 
duced by money or notes to fign his certificate, and the 
bankrupt does not make discovery of it, but foifi^s the 
fair creilitori to be iitipofed upon, he lofes ail title to 
the(e advantages. St, 24 Gee, z, r. cy, itt Doug* 216, 
Neither can he claim them, if he hss given with 
any pf bis children above looA for a marriage portion, 
un1e(i he had at that time fufficient left to pay all his 
debts, or if he has lofi at any one time 5/. or in the 
whole. 100 A within a ti^elvembnth before he became a 
bankrupt, by any mairner of gaining dr wagenng w^ac-. 
foever ; or, within the fame has loft to the value of 
100/. by (lock jobbing. 

Alfo to prevent the too common orifice of fre- 
quent and fraudulent or caretefs breaking, a mark is 
let upon fuch as have been once cleared by a cqm- 
miflioD of bankrupt, or have compounded with their 
creditors, or have been delivered by an of infolvency. 
Perfons who have been once cleared by any of thefc 
methods, and afterwards become bankrupts again, un- 
2e(s they pay full 15/. in the pound, arc only thereby 
indemnified as to the confinement of their bodies ; but 
any future eftate they (liall acquire remains liable to 
their creditors, excepting their nccelTary apparel, hottfi>* 
hold goods, and the tools and implements of their trades. 
St, 5 Geo, 2. c, 30. But money gained by his trade or 
profetlion for the necelTafy maintenance of himfeif and 
family, may be recovered by adlion by an oncertificated 
bankrupt. Chippendale v. Tomli^fou, Co* B, L. 

2. By the Stat* 13 Eliz. c, 7, The comtnillioners (hall 
have full power to difpofe all the bankrupt’s lands 
and tenements, which he had in his own right at tbs 
time when he became a bankrupt, cr which (hall defeend 
or come to him at any time aftenvards, before his debtv 
are fatisfiedor agreed for; [and .all lands and tenements 
which were purchafed by him jointly with his wife or 
children to nis own ufe, (or fuch intercft .therein us he 
may lawfully part with,) or purchafed with any other 
pel Ton, upon fecret truft, for his own ufe ;] and caufe them 
be appraifed to their full value, and to fell the fame, 
hy deed indented and ittrolied, or divide them proportionably 
among his creditors. I'his ftatute cxprefsly included 

not 
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net only freehold^ bat cuftomary and copyhold lands 
and the lord of the manor is thereby bound to admit tlie 
aflignecy (See Cm. c6S : i 96^,) but did itot ex- 
tend toeftates tail, fanner than for the bankrupt's life; 
nor to equities of redemption 00 a mortgaged eilate, 
.^herein bankrupt has no legal intcrell, but only an 
cquicaWei^criion. Whereupon the ftutute Jnc, 1. 
e. coadsy that the commiUioners (hall be empowered 
to fell or convey, by deed indented and tarolled» ajiy 
iands or tenements of the bankrupt, wherein he Blafl 
be feifed of an eilate- tail in poiTefiion, rrmnindrr or re- 
arerilon, unlefs the remainder or reveriion thereof ihali 
i>e in the crown ; and that fuch falc fliall be good aguirill 
all fuch iiTue in tail, remainder-men and reverfioners, 
whom the bankrupt himfelf might have barred by a 
common recovery, or other means 1 and that all equities 
of redemption upon mortgagod ffiates, flull be at thedif- 
^fal of the conimiifionersi fiir they (ball have power to 
redeem the fame, as the bentorupc himlelf might have 
done, and after redemption to fell them- And thecom- 
•oiidioners may fell a copyhold en|ntled by coftom. Stone ^ 
1 17 : Billing. 148. And alio,, by ikif ■ and a former aft, 
I Jac. I . r. I ^ , all fraoduienc cdti^veyaAces to defeat the 
intent of thefe iiatutes are declaiod void-; but it is pio* 
vided, that no purchafer honiJidt^ for a good or valuable 
confideracjon, ihali be aifefled by the bankrupt-laws, 

‘ unlefs the comnudion be fued forth within five years after 
the aft of bankruptcy committed. See Cooke's B, L. c. 8. 

If there be two joint -tenants, and the one becomes 
bankrupt and dies, Bilitngbmrfih of x>plnion the bank- 
rupt's part (hall ^ fold, anti that there (hall be no 
(urvivorihip ; becaufe the bankrupt's moiety is bound 
by the ftatotei, and alfo the bankrupt bad power to fell 
the fame in his life-time, and might depart with it. 
And by Htm. 1 Jac. c. 15, (See ante 111 . i,) The Com* 
minioners after the bankrupt’s death, .may proceed in 
execution, in and upon the commilCoD, for and concern- 
ing the ofender’s lands, tenements, Uc. in fuch fort 
as if the offender had been living; which they cannot 
do, if the furvivorihip is held to take place. 

If the bankrupt be a joint-tenant in fee, for life or 
ears, the commifiioners may fell a moiety. So if he 
e feifed in right of his wife, they may fell during the 
coverture. 1 Cm* Dig* 530. 

In cafe of a patron becoming 'bankrupt, the commif- 
iioners may fell the advowfon of the living ; but if the 
church be void at the time of the fale, the vendee thall 
not prefent to the void turn, but the bankrupt himfelf, 
becaufe the void turn of a church is not valuable. 1 Burn's 
£icL Lsrw, t^id. p. 125. 

The commifiioncri ma^ fell offices of inheritance and 
for terms of years ; but an office concerning the execu- 
tion of juiiice (and therefore within 5 6. r. i6,) 

cannot be fold. \ Atk*z\y But a pnee that does not 
concern the execution of juftice, but only the polke, may 
be ibid. 1 Atk* 210,215. 

If a mortj;age is made by a bankrupt, tenant in tail, 
without fuffering a recovery, the ailigneef (hall uke ad- 
varuage oi this defeill, and hold tlm land clear of the 

iJie commiifioneis may affign a poffibility of r%ht 
-belonging to the bankrupt. 3 B. Wms* 132, ^ ^ 

When aliignees are cho(en under a commiffSno^ alKlhf 
effate and effects of the bankrupt, whether they l]«|jpddsi^ « 


aflual dbbls, t0nffffSt^ and legacies, and otb^ 

chofes in adiooi are v^ed in them by i^gnment ; (but 
until the affignment the jMperty is not transferred gut of 
the bankrupt ;) and every hew acquifuton previous to the 
certificate will veft in the alfignees ; but'as to future real 
efiates, there mud; be a new affigninent of them. 1 Atk. 
253 ; BtUiftg. g|8: f P. Wmt 385, 6. 

The commiflioners, by their warrant, may can fe any 
houfe or tenement rf the hankrupt to be broke Open, in 
order to enter and feize the fame. See 2 Show. 247. 

When the afiignees are chofen or approved by ihe 
creditors, the commlfftoners are to affign every thing 
over to them: and the propeity of every part of the 
effate is thereby as fully veiled in them, as it was in the 
bankrupt himfelf, and they have the' fame remedies to 
recover it. 12 Mod* 324- \ 

The commiflioners in England may fell the bank- 
rupt’s goods in Irelrtttdi and, (notwichllanding adiBum 
of Lord Aldns^eld to the contrary. See Dongl. 151,) it 
feems now decided, that, by theadignment of the com- 
miflioners, all the bankrupt’s property, whether in England 
or abroad^ is conveyed to the ule of his creditors. See 
Hunter v. Potts, 4 Term Rep, 1 8 2. and Cooke's L. 
c* 8. ^ ig. 

If a man fends bills of exchange, or configns a 
cargo, and the perlbn to whom he fends them, has paid 
the value before, though he did not know of the fending 
them at that time, the fending of them to the carrier, 
will be fufficienc to prevent the affignees from caking 
thefe goods back, in cafe of an intervening adl of bank- 
ruptcy. 4 Bu/r, 2239* 

But if the goods were fent, in contemplation of bank- 
ruptcy, and to give a preference to a former creditor, if 
the ad of bankruptcy is committed before the creditor 
receives the property, and ailents to it, the commiflion- 
ers may alfign it, as part of the bankrupt’s effeds, and 
it will veil in the .iflignees. 4 Bufr, 2235. 

All queflions of preference torn upon the aftion being 
complete, before an ad of bankruptcy committed, for 
then the property is transferred ; otberwife an ad of 
bankruptcy intervening, veils the property in the hands 
and difpofal of the law. If a man wei*e to make a pay- 
ment, but the evening before he becomes bankrupt, in- 
dcpendanc of the ad of pa«'liament, and in a courfe of 
dealing and trade, it would be good. Where an ad is 
done, that is right to be done, and the Angle motive is 
not to give an unjull preference, the creditor will have 
a preference. Corvp. 123. 

If a merchant configns goods to a trader, and before 
their arrival, the conlignee becomes bankrupt, if the 
merchant can prevent the goods getting into the bank- 
rupt’s hands, the comigiflioners* Offignnient will^ not 
aff'ed them. 2 Mlrrn. 20fi f A/k, 248 ; Coivp* 296. 

The future profits arifing from a bankrupt' % perfonal 
labour are not fubjed to the aflignment. Cbipptndah v« 
TomUttfon, T. 2^ Coo* B* X* 

The piyper(y veiled in the ^goees is the whole that 
the bankrupt had in hiiufelf, at the time he committed 
the firfl ad of bankrupted! or that has been veiled in 
him fioce, before his debts are fatisfied or agreed for ; 
therefore when the commiffion is awarded, the commif- 
fton, and the property of the affignees, (ball have a re- 
lation, or reference, back to the firft and original-ad q£ 
bankruptcy. 4 Burr* 32, laiR>much that all iraniadioni 

of 
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void t tnA to lid dilMljM of W firo. 
pwtjr, '«( ^ rt^t of WMMi 6<(MP f«di «i *r« 
fftvy t» \u Iw^flcvt (w di^ in 14 Imcr liif 
property, or hii oebtif Mt u^ifaof Aoflitore ep^foeet. 
Tkerefim mn if a banker jj^ythedn^of aireder 
Iceepbg calh wif/h kiln alw Knowledge of an oft of 
^fchiptQrp the eigiiees my recom the iponey. 
nTem fy/. tiii g Xojitt /Vm vi Abnirv. 

and See a Tint Xef* eSy. And, it in execution be Aied 
oat, bat not ferved and execnted on the btnkrapt's cf- 
feAs till after tbe aAof baOkniptcyt it it void at againft 
the affigneei. But the knig it not bound by tbit fiS^oua 
relation, noth ^thinthe Satatei of bankraptt ; t AtL 
a6t : Pen : a tbtFia. aSo | for if, afeef tbe %St 

of bankro^cy committed, and before tbe affignmepit of 
hiielFeAi, an extent illbet for the debt of tbecrowu.the 
goodt are bound tberebyo FiiU Jtr, tiu CreJitmr md 
Banirufi 1O4: Ctok^s B. Lm c.«14« ( 7. 

At thefc adt of bankruptcy however may femedmet 
be fecret to all but a fow, and it would he prejudicial 
to trade to carry thrt notion to it*t otmoft lengA, it tt 
provided by igGeo.ll, c. 3a, that no money paid 
by a bankrupt to a btnifide or real creditor, inn couirre 
of trade, even after an aft of baakrupicydone, iball be 
liable to be reftinded. Nor (^d/ai. i u c% 15,) 
fhall any debtor of a bankrupt that payi biiti bit d^t, 
without knowing of his bankrimtey, be liable to account 
for it again. The intention of thia relative power being 
only to reach fraudulent tranfaftiona, and not to diftreft 
the fair trader. 


Sale of goods by a hmtkrupt after an aft of hankru/^tey 
is not mendy void, the oontraft is good between the par- 
ties { but It may be avoided by tbe commiffioners or af- 
ftgnees at pleafure ; therefore they ma*' either bring tn ver 
for the goodig as fup} ofing the ooncraft may be void, or 
may bring debt or affum^t for the value, which affirms 
the contraft. 3 5 «/i. 59. //• a : a Term Kep. 143 : 4 Thm 
>? ir/Sai6, 7. 

And fo if a bankrupt on the eve of bankroptev, 
fraudulently deliver goods to a creditor. 4 Term Bep. an. 

The affignees may purfue any Ugrd method of recover- 
ing the property veiled in them, by their own authority ; 
but cannot commence a filit in equity^ nor eempoand any 
debts owing to the bankrupt, nor refer any matters to 
arbitration, without the confent of the creditors, or the 
major part of them, in value, at a meeting to be held 
in purfuanceof notice in the Gazette* St, j Gev.il. r. to 
§ 38! See 107,110,333: Coch^sB^L.c. 14. 

When they have got in all the efTefts they can ita- 
fonably hope for, and reduced them to ready money, 
the affignees mud, after 4, and within la months after 
the commiffion iffiied, give at days notice to the creditors 
of a meeting for a dividend or didribucion ; at which 
time they mud produce their accounts, and verify them 
upon oath, if required : ^and under ^r. 5 Geo, \L c. 30. 
)6, by aMavit if living ro the country, and if Quakers 
by affirmation.] And then tho commiffianers (hall dl> 
reft a dividend to be made, at fo much in the pound, 
to all creditors who have before proved, or (hall then 
prove their debts. This dividend mud be made equally, 
and in a rateable proportion, to all the creditors, ac- 
cording to the qite^ty of their debts ; no regard Mug 
had to the awtltty A ikcm. Mortgages indeed, for 
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vrisldb itia eeadtfor haa j real.fecnrity in bis «Kyn hab^ii 
ire egtMy ^ commUBon of bsukf^pt reaebrs 
only dm ffnhy of redemption. FmcL Rtp^ 460 1 a Bepn 
4$. ^ are arfo peribnaf debts, whcie the creditor has 
a chattel in his hands, as a pledge or pawn for the pey- 
menc, or has taken the debtors lands or gojpli ineaecti- 
tfoii. But, othen»ifo> jttdgmenu, and reeDgeiaontes, 
(both which are debts m record, and therefore aa.9Hher 
liases have a pnoritVv} and alfo borni^ andobligaiioni by 
^dm Of ipecial mfoyinent, (which are called debts bv 
fpedalty, and are ufitally tbe next in order,) ihefe are all 
j^t on u level with debts by mere fimple contraft, and 
all paid pfiri pmjk, Sf, at r. 19. j^ay, fo far is ibis 
matter carried, that, by tho dxprefs provifiOn of the 
Stn 7Gs».i. c . 31, (See St 0 f Ge$. a. i tat 
443.) debts not due at tbe time of the dividend maide, 
as minds or notes of hand payable at a focore day certain, 
(ball be Droved and paid equally with the reil, ditkw* 
ing a di(cottnc or drawback, in proportion. Ld* ktiym, 
1549 i Sits, 949, tail: a A 396 ; 3 1 7. 

And • infurances and obligations upon bottomry or 
feJp§ 9 ^Mi* 4 i 0 kond fide made^ the bankrupt, chough 
ferfoicad after the commiffion is awarded, (huM be looked 
upou in the fame light as debts contrafted before any 
aft of bankruptcy, Su a* r. 321 alfo aatiniiy- 

bonds though not forfeiceont tlic time of the bankruptcy. 
Cewp. 540. but fee a Sioi:, A. 1 10. A.— -And Policies of 
Infurances for Life. Ikey/. ( ad edit*) |66. 

Within eighteen months after the commiffion tffiied, 
a lecond and fintl dividend (hall be made, nnleis all the 
^ effiiftl were cxbauded by the drd. St. $ Geo. a. e. 30. It 
is the duty of affignees to make a dividend at early as 
poffible after the lime given by Aatnte. And if they 
negleft loifo fo, and keep the money in their own hands 
they will be liable to pay intcreft for it. 1 Jti. 90 : Cssir 
Bm L, r« 7* ^ 3* ^ ^ 

And if any forplus remains after (elting his edates, 
and paying every creditor hii full debt, it (hall be re- 
ilored to the bankrupt. St. 1 3 s. 7. This is a 
cafe which fometiroet happeos to men in trade, who 
^involuntarily, or at letft an warily commit afts of bank- 
ruptcy, by abfeonding and the like, wl^ile their ef- 
fefti are more than foffident to pay their creditors. 
And, if any fufpicious or malevolent creditor will 
cake the advantage of fuch afts, and fue out a com- 
miffion, the bankrupt has no remedp, but muft quietly 
(bbmtc to tbe efiefts of his pwn imprudence, except 
that, upon iktisfaftion made to all the creditors, the 
commiffion may ht /uper/etleJ, %Cha.Ca, 144. This 
cafe may alfo happen, when a knave is deiirousof de- 
frauding his creditors, and is compelled by a eonimhr- 
(km, CO do them that juftice, which otherwifo he wanted 
to evade. And therefore, though the ofual rule U, that 
all incereft onMcbcs carr>'lng interell (hall ceafe from the 
time of UTuing the commiffion, yet, tq cafo of a fur- 
plus left after payment of every debt, fneh intereft (hill 
again revive, and be chatgeable on the bankrupt, or his 
reprefentatives. 1 j4tt, 144. 

The Sjpef/edeets is a writ iffnlng under the great foal, 
to fuperiede the commiffion, and this writ may be ilTued 
at the diferetion of the Lord Chancellor, when the cre- 
ditors of die bankrupt agree to Aipe/fode the commir* 
(ion ; or becaufo the party appears not to have been a 
trader ; that the party had not committed an aft of 
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bankruptcy; that the cominiilion was not opened till 
three months after it itTued ^ or that he has paid All his 
credhofs* i; 4 : zCtfa. Ca. igz^: Sil. Ca.Cla, 461 
I JrL 13c : 1 Ati, 244 ; Sx pwrtt Nuti^ i Atk. Ida. 

I'hongn the uAtal courfe is for the I^rd Charicellor 
to order a feigned i/Tue to try the baokrupccy at law, 
yzijf it appisrs plainly to have been taken out fratidu- 
lehtt^ vdjtatioufly, the court will at once f^jperfede 
the SiffmtiBon, and order the petitioning creditorS bond 
tobeaiSgaed. 1 Atk. 128, 144,218. 


though thcvcre4V^ j)o/idye oath of 1 

debtr^thd*w^M®^^^ theniferves ' 

havb ^ 

it Only as e cMMa j W mm outao their fa- 

tisfaftW, ifihayt^^ 22^. 

Upofl the principle tw e<|iiahty amoog the creditors 
proving under the commSl^p, chejprivilege of debtors to 
come In an4 prove thiir and baolffupts tp be dif- 
cha^rgt^ therefroni. is co-cxten&ve and cqttfiicnltnrau^; 
therefore a man fliall not prbve a debt and proceed in ao 
adiOn at lew, at the fame time. However, the court 


IV. 1. The afts of parliament relating to bankrupts, 
being made for the relief of creditors, none but a cre- 
ditor could at any time have taken out a commillton ; 
and now he mud have a /egai demand to the amount 
fpecfiied in Sf. 5 Gio.z c. 30. § 23. Biif a debt ih equity 
wlfHn no cipcnmftancesbe a fduiidatfon for a commit 
fion ; therefore if a legist deotanid ts tiot in its own na- 
ture afTrgnable, the a/GgnecJ rtdtitiefadanding his equita- 
ble claim, cannot bn a petithDoid^gfereditor, Ferfeji, 248 : 
C^. Ca. 191 : Ftrem. 270 : i Afh 147 : 2 Flm, 407 ; 
2 $ha, 899*. 1 F. fF'ws. 783. I 
It is generally underftood, 'liRttlb^tOmmiffion mud 
i/Tue on the petition of foine cfedt|lr <of J: 1 a 7 ffl]ng 

relief bnder it ; and therefore that debt of the "pe- 

titioning creditor appears tO have betif contra 61 edTuV 
fequent to a fecrec aft of bankruptcy committed by the 
trader, no commiffion ought CO be granted upon luspe-* 
tition. 2 5 */;. 744, 6; 1042; i j^i.73. 

A debt at law, noewithdanding tne ftatote of Limita- 
tions has incurred, will fttppon a commidion ; for the 
ihitute does not extinguilh the debt, but the remedy, 
and the lead hint will revive it. 2 Blatk, Rep^ ydj. 

It has been determined, that a creditor, by notes 
bought in at lor. in the pbund, was a creditorfor the full 
lum, and might takeout a commiffion. 1 F. fFms, 783.^ 
A creditor, before the party entered into trade, may oO 
account of fuch debt, Ate out a commiffion, but a creditor 
ior a debt contrafted after leaving off trade, cannot. 
But when a commiffion is fued our, thofe creditors who 
have become fuch fince the quitting trade, may come in 
and fhare the dividend with thofe who were creditors 
before or during the trading, provided they are not bar- 
red b> a prior aft of bankruptcy. 1 2 M$iL 159 : Ld, Ra^m, 
28 : 1 411: Dougl 282. 

If a creditor has his debtor iu executioti, he cannot 
petition for a commiffion of bankruptcy ; for the body of 
the debtor being in execution, is a fatisfaftion of the 
debt, in point of law. ^'herefore where a commiffion 
had idued on the petition of a creditor V(dio had the 
bankrupt in exccuiion, it was upon chat account fuper- 
fedted. 3 271 . 1 Sira. 653. 

Nor has the petitioning creditor the ordinary eleftion 
to fue the bankrupt at law, or come under the com- 
wiT’on as other creditors have ; {Sec 2.) for if 
he was to elcft to proceed at law, the commiffion mitft 
be foperWed, which would affieft thole cicdhors who 
had proved debts under it. 1 Aik. 154. 

i. Debts may be pioved at any of the poblick meet- 
ings appointed by the commiffioners ; the ufual proof is 
tlieoath of the creditor, which if not objefted to by the 
baifkrupt hrnfelf, or jny of thofe creditors, Is generally 
ell&emed fufficient ; but if any objeftion is raided,. 

demand mull be futthcr fubftantiatod by etidcnce. Fiir' 

» ! 


will not abfolutely ftop him from bringing anuftion, 
but put him to his ejrftson ; and ffiould he elcft to pro- 
ceed at law, he will fKl| be atloweil ||o prove his debt, 
for the purpofe of a/Tenting to, or dtl^nting firOm the 
certificate; which, permilBion 10 abfoJateljF itquificei to 
make fiis remedy at law of any avail, for^lhould the 
bankrupt procufe his certificate, he wijfbe thereby dif- 
charged from that aftfdo, as well as from all debts con- 
trafted before the aft of bankruptcy, x Atk. 83, 119^ 
220: I F. 562. 

If the creditor, befold'he proves his debt, proceeds at 
law agalnft the bankrupt, he cannot be obliged to make 
his eleftion till a dividend is declared. And where the 
creditor has dfready proceeded at law, he is not at liberty 
to confe in, ptove his debt under the corornffilon, 
without relinquifiiing his proceedings at law ; unlefs by 
order from the great fe^I, for the purpofe of alTenting to, 
or dififbnting from the certificate. See x Aik. 2x9:2 B/ack» 
fo/, 1317. 

But the modern determinations, fupported by fome of 
earlier date, have moAly put the creditor to his eleftion 
before a dividend, provided a reaA)n?blc time is afford- 
ed the creditor to inform himfeir of the bankrupt’s a#airs. 
Cockers B. L. c. 6 § 2. 

The being choffin affignee, will not prevent the credi- 
tor from fulng the bankrupt at law, !fhe has not proved 
his debt; for in that cafe he can ouTy be coniidered as a 
creditor at large ; and even if he has proved his debt and 
chofen himfelf affignee. he may fiill cleft to proceed ac 
law, and be difeharged as a creditor under the com* 
mifilon. 1 Aik. I53, 221. But a petitioning creditor 
has not this eleftion ; fee artfe 1. 

A debt made void by Aatute, ought not to be per- 
mitted to be proved ; as a debt on an ufurious contraft ; 
and though the rule of the court of Channel y is, upon a 
bill to be relieved againlt demands of ufurious intereiVj, 
not to make void the whole debt, but to make the party 
pay what is really due ; yet in a commiffion of bankrupt- 
cy, the affiguees have a right to infill that the whole is 
void, as an ufurious contraft. And unlefs the affignccs 
and creditors fubmlt to pay what ^ really due, the Lord 
Cbanceilor has not oOwer to prder it ; and applications of 
this nature have^een frequently refur<!d. 2 Fez. 489 : 

I Aik. 125; fee 716. 

If the bankrupt's ellate is in arrear for taxes, the col- 
leftor, when he comes to jprove the debt, mull produce 
his authori^, that the commtffioncrs may judge of the 
legality of it. nfually have a clerk or 

treafurer who is the perfoq^tO prove debts due to them ; 
he mud llowever produce bU bpjpointment under fenl to 
the commiffioners. Evefy fecurity that a creditor has for 
his debt, mull be produced at the dme of his proving, 
when the commiffioners will mark wem as having been 

exhibited. 
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ipro*ei»» 

mi tlwf wid Bli^pi’ 

imu, O^inlrttikAil^d^il]^^ 
and the ocher inhfbiuots. 1 1 : Alid file Ceiik^f 

JP* Xrr ^ ^ 

ftf cdfe of ii#btt olvefrtiuii^ir Mint ef Jifutdacioof 
baMieittwo baiitaag ihb^ifiat- 

eerrelb upoa a ctaiiit »a a/inif <«hi t^bUMthii mitdm 
at the time of the banlctaptc^ jSO'Wbhnittredic&i^caft^ 
not aftrrrtaia hiodebt with cenainvy fi](Sdei»t to^CDobld 
him to fWear to it» or is not abta in other refpeds tktis« 
faflorily td fii^iftaatiato it| or where the agent of a cr«w 
diror cannot prodiKe hU authority^ and in many other 
cafea^here^tkirnippaafr a probable fbundarionof a de« 
liiand^ fuhioientlyi made oO^/ it li afiiai for 

the ooMiaiflloners to foifer o dam m t hot that 

will not entitle the party to a dividend, whidh he tanilot 
I'eceive without cbmpietely proving hit debt. If a ciaim 
is not fubftannacedfiitia roafonable time, thOtooimiflion^ 
ort may Ibiko k Out ; afid they genemdly db fo hefoie a 
•dividend is dedared, unlefs TuOieierffHreliroh iv oiiered to 
them for prolonging the time; bot the ^dtdkor 4 s notn 
withfianding alterwards at liberty to prove his debt, andf 
receive his (hare upon any fiit are dividends. However 
in fuch cafes Where there has not been grofs negle£^, 
the Chancdlcr will mafke an order that fnch creditor fhalt 
be paid his proportion of the firfi^rdividend o«t of the 
money in the affignees* handle upon condition that it 
does not break in apoif any fo|)|ner*dkklend. 3 17 1 s 

C90k/s B. 1. 

Aliens as well at dertiaeifs may'^come in ns creditors ; 
for M ftarutes concemirig bankropti extend to aliens. 
I^vi, 29 tf : fee Stat. it s. r. 19. 

3. The didinflion of debts payable in ftttuto on a day 
cn faint and debts depending upon contingency, has 
given rife to frequent qnelHons, whether the ban^npt’s 
wife^or her trufieet iliooid be admitted to prove the Turn 
fettled on her by marfiage-articles, nOder a comitliSon 
againd her hoiband. 

Lord Hardwche^ on a petition ex parte IVinckeflir^ ( l Aik% 
117: Dav* dated the diftin^ions of the foveral 

t ales, I’he fiifl head of cafes is where a bond h given 
by a hulbaiiJ to pay a funn of money in his life^dme to 
truftees) to be laid out tn trud for himfelf and hk wife, 
or children ; and in cakfbe hufband furvives, to the ufe 
of himfeif $ if in this cafe the hulband becomes a bank- 
rupt, this being a debt due in his Irfe-cimer and belore 
the bankruptcy, the court will let in the truliees to prove 
fuch debt, .according to the trulls. 

The focond head is, where a perfon gives n covenant 
to pay to trufiees a fum of motaey for the benefit of the 
wife or childieo after his death ; and atfo a judgment by 
way of collateral fecurity to fuch covenant, and after- 
wards becomes bankrupt ; ¥htn being a debt at law, may 
be proved under the commiflion. 

' The third is, wherothe faxber giVos a bond to his in- 
tended fon-in-taw on the Mrriage cf his daughter, to 
pay a fum of money after his death and fntereil in the 
mean time, on particular days and times, and there is 0 
breach of the condition of the bend, and die father be- 
comes banitrupt ; this is a legal debt aot depending on a 
conciogcncy, and therefore may be proved. 


headis; where a min cowminis Ineobl'^ 
portion paid him. Ae hSm htfr^ 
admiidlkatofa ^ pay to truteei a fum of 
oftie Ida decenfr, k eeifi Us fisfvives Urn, 
This cafe depending on a coutingedcy« k mmeraaity 
§om the^otWs t beeaitfii in efioft there was a 
iwmWy nc law before die commi^on iQM ) and k 
foMi nous to^bo ibtifodi^ that on a eonringi^c, prdnifiori 
for a mfo, ihe cannot be admitted aa a creditor* | fTil/l, 
foe rK a 1346 : fVm.jt, 

pl.p fi»v, 054^ 314: t eisJt. it$jt I [i. up.»»-And this 
ihongh k be wsicnlarly eofidtuoiied or provided Aat 
fuch debt ihtlf be proveable*~£>r pane Wl ; ex parte 
MattJkws ; CoaJk^i A L. 

Sue nocwllhilaoding thn*ffmtFal rule feemi tobeehui 
tftablifted; the eafo will be difierent, if the affigneai qm 
obliged to come into equity to compel the perlomiknep 
of a craft | for then as tkey require ei^^oky, they, fliall be 
Oi^ed to dor equity, and focure the fettlemeut to the 
wifo. 1 A/i. 114: oATns. 66j« 

4« CentJngMt debts are faid not to be inoloded in ^/er, 

7 Gs»« 3i« boceufe it being uncertain whether they 
wlH ever beanie due op not, it is impoffible to nuke. 
Tueh ebatement of 3/. per tent^ as that aft direfts, add 
therefore they cannot be within it. And this dodhrine 
has been confiantly followed and admitted as appears by 
the cafes allowed, in thediviiion (3) immedieYmy prece* 
dingi the principle cherelbre, chat contingent creditors 
cannot be admitted to prove their debts, where the aA 
of Bankruptcy is prior to the happening of the contin- 
gency, is dear and indifputable. 1 MtL 1 iB.* But many 
queftions have arifen as to what debts ftiaU be faid to bo 
contingent within the meaning of the rule. 

OfTe havingonly a caufe of aclion cannot come in and 
prove it as a debt; becaufe the damages thm may be 
given are confidered merely as contingent ; even in cafe 
Of a bond of indemnity, where the condition is broken. 

3 ayo: 2 Stra. 1 i6o* And this though the fuseiy 
is called upon and liable to pay che^debr, if it is not ac- 
tually paia. I Tetm Rep. 

$0 if a ieflee plows up meadow ground, for wbkh he 
is bound to pay the IdFor a certain fum of money os a 
penalty, that penalty caauol be proved as a debt under 
the commiftion : nor ife man be bound in an obligation, 
in a certain fum to perform covenants, and the obligor 
befons he becomes a bankrupt, breaks tbefe covenants, 
the obligee camnoe prove this as a debt. If a bond by a 
principsd and funty has not been forfeited, before the 
furety became bankrupt, the debt cannot bo proved uhder 
his commiilioD, but he may be fuej upon U notwkh- i 
Handing his cerdhcace. i>ssg. 155: 3 270. The 

bankruptcy of the leftee is no bar to an a^tioa on ce-oe- 
na/Jt (made before bis bankruptcy) brought againft him 
for rent due after the bankruptcy. 4 Tirm Rtp. 94. But 
when judgment is obtained in any adion, it then becomes 
fuch a debt as may be proved, and the judgment, when 
ftgned, relates to the verdift. lb, % Black. 1317. 

Where a man audertakes to pay a fum of money for 
another, hie uudertakilg alone will not cieate a debt ca- 
pable of being proved under a commiflion; and if an iOl 
of bankruptcy intervenes between the undertaking, and 
the a^ual paynSent, it can never be proved, and the fc*e- 
ditor cau only refort to die bankruptpcrfonally. But if 
Ha the 



BANKRUPT IV»c. 


the perty engoflfig to pay the debt of Another, U take a 
in exeGulton for that debt, his imprifonment is conftdcr- 
ed AS A payment and fatiifaflion of the 'debt faffieient to 
bive him a riaht of proving under the coi&mUBon. Cowf, 
Sty- % 13 - 

If tne party engaging to fecure the debt of another 
himfelf becomes banJerupt before that debt is payable by 
the principeU the creditor cannot prove under his com- 
inliHon. Cowp, 460. 

Wnere a man becomes bail for another, it is coofiJered 
as a coiiticgent debt. And if the bail commit an a£l of 
bankruptcy before the judgment, it cannot be proved 
under the cominiiOon. 2 Stra. 1043; 3 26a. 

5 . The general rule as to common annuttits is, that 
where one is entitled to an annuity fiom another, which 
i% not a rent charge on land, or on a fpeeihclc part of cite 
grantor’s cilate, but perfonal, to be paid by him, who 
alterwards bec^ nies bankrupt, it is only a general de- 
mand on him and hiseilate j and there is nothing a debt 
on his ed.ite but the arrears of the annuity at ^he time of 
the bankruptcy, nnlefs the penalty of the annuity-bond 
has become forfeited ; for otherv life tie payments accru- 
ing afterwards became a debt after the bankruptcy, and 
cannot be proved, but where there hfia been a forfeiture 
prior to the bankruptcy, in order to prevent the injulUce 
of admitting the creditor only to prove the arrears, and 
the great inconvenience that would enfue if the annuity 
ihould be received from time to time, as an accruing 
debt on the ellate, by which means the divifion of the 
eftate would be perpetual, and there could be no final 
dividend during thoAonuitantS life, the court qf Cban^ 
ury puts it in another ihape of fetting a value on the an- 
nuity, becaufc it was only a general perfonal demand. 
And in fetting this value, confideratlon mu^ be had of 
the time the annuicaat has enjoyed it. a/rs. 490: 1 if/i. 
251 : 2 Black, 1107. 

In cafe of an appfcmice whe.'-e the mafter becomes 
bankrupt, commiflioners recommend it t'' the creditors 
to allow him a grofs fum out of the ellate for the purpofe 
ot binding him to another mailer ; as it would be hard 
to make him come in as a creditor under the com- 
miifion ; but this though it is equitable and jull, mud 
be cAnddered as an indulgence, and not a right; for the 
court can only order him te be admitted as a creditor. 
1 Afk, 149, 261. 

A chough it be not affiffiahk at laiy, may be prov- 
ed under the commiifion by the afligiiee ; but the aflignor 
mull join ip the depofuion that he hath not received the 
debt or any pare thereof, or any fccurity or fatisfadlion 
ior the fame. Ccokts B, L, 

In UL ttftxcbangc and promiffory notes, there is a 
double contra^ ; the firil between the principal debtor 
aud creditor ; and nlfo an implied, contra^, chat the prin- 
cipal debtor will indemnify the farety, fo that if the 
creditor, the indorfee, comes upon the furetp the ia^ 
uorfor, the indorfor or his aflignees may come in aranft 
(he original or principal debtor. This is the caie be- 
tween principal and furety, and is likcwife the cafe where 
an indorfor is barely a furety, and no confideration is 
M id by the original drawer. 1 Atk, 123, 

holder of a bill of exchange is entitled to prove 
,i!^|debt under the ^ommifiion againll the drawer^ ac- 
^'tepror and indorfor, and to receive a dividend 
npon his whole debt, provided he docs not in cheavhole 


receive more iluui ao/. In tlmp^aad* t wffd. loyt Bel 
in this eofe if the creditor has ofioally received port of 
his debt under a commifBoii, be can only prove the re* 
mainder under another. See a Wms, S9, 4O7 : 1 Atk^^ 
109, i2p: %Ve%, 114, $• 

Creditors are not allowed to prove intertfi on notes or 
bills, unlefs it it exprefled in the body of t^m. But the 
creditor may prove the full fum for which the notes 
were given, notwithftanding he received sf* 
difeount. Cooke*tB.L,: 1 151. 

A living with the father and earning money for 
icfelf, may, if the father receives that money, be admit- 
ted a creditor under the commiflion agatofl him. 1 / r«. 

675- 

A lundhrd having a legal right to diftrain goods while 
they remain on the premilTes, the iAuing a commiffion of 
bankrupt againA the tenant, and themeffenger’spoireffioa 
of the tenant’s goods, will not hinder him from dillraining 
for rent ; for it is not fuch a cujf»dia lfg*s as an execu- 
tion ; and even there the law allows the landlord a year’s 
rent. And the affignment^ of the commiAioners of the 
bankrupt’s edate and eile£ls is only changing the pro- 
perty of the goods, and while upon the premififes they 
remain liable to be didrained. 1 Atk, 102, 3, 4. 

And as a creditor after proving his debt may eltft to 
abide by fuch proof, or relinqaifh it and procc^ at law, 
fo a landlord who is confidered in a high ter degree than 
a common creditor, may make his ele^ion to waive his 
proof, in his didrefs for rent. Cr$kt*t jS. *But particui- 
lar circumdances map deprive the landlord of this right; 
as if lie neglects to didrain, and Aiders the goods to be 
fold by the aflignees. 1 Atk, 104 : See 1 jBre. C. R* 427. 
And a landlord may didrain before the end of the ternif 
by cudom, as in NorfUk, i Term Rep, 600. A provifoe 
in a leafe, that it fhaJl be void in earn of the bankruptcy 
of the Icilee is valid. 2 Term Rtp, 13.3. 

11 an exccuter becomes bankrupt^ os he afts in auier> 
droity his bankruptcy does not talte away the right o£ 
executurihip ; and the hgatees or creditors of the tedator 
cannot prove under the commiflion, unlels the bankrupt 
has committed a dtva/iavit^l^\xt though a bankrupt 
executor may dridly be the proper hand to receive the 
aifets, yet if his aflignees have received any of the pro- 
perty, the Chancellor may appoint a receiver, with whom 
the aflignees (hall account: 1 Atk, 101 : or direfl the 
bankrupt himfelf to be admitted a creditor for what he. 
may be intitled to as executor, and order the dividend to. 
be paid into the Bank. See Cookers B. L, c, 6. § 3. The 
ededls pofleded by a bankrupt as executor, aie not liable 
to the aflignmentof the commiflioners. 3 Bwr, 1369. 

Commiflioners after a man becomes a bankrupt com- 
pute imtarft upon debts no lower than the date of the* 
commiifion.-— Anchafpecialrp creditor cannpt have intereft 
beyond the penalty contained in» his fecurity ; bat n 
creditor by note carrying intered may receive the fulli 
amount, i Atk, 79, 80. 

^ If a bank’-apt is and g^s are configned fo 

him or his ormr, wh^i come to his poflfeflion ; though 
he has the power of immediately felling them, and tak-^ 
ing the mpney, in which cole the confignor can only, 
come as a general creditor npon his eftate^ yet not- 
withflandlng the Icvol proper^ the faflor had in, and 
power over them, if they remain in /pnit in his hondt^ 
ahey (hall be delivered to the principal, who has a lien 

upon 





mm^iIIIUmI tnltelbri^^ wiMtetlicy«aoir 

had ibM tht faadt» iad takea ndley for (bem. it hat 
baea damaflim that die original owner had a (jpeddck 
Hen opoBj and waa indtlcd to the'notea/a 586: 
I Atk. f J2. 

6. If the aflgneet aiAehare in the trtift repofed in 
theniit they tnay be rettoved by pedtioa to the Chancel- 
lor* So if an affigaee himfrif Wtomei bankrupt! that 
will be a fulBctent ground for hit removal. 3 Atk. 97 : 
7 f 7 e« Akt, 77.~OrTf the commiiGoners aA improperly 
at the choice of affignees. ^hw an affignee is removed 
he muft join with the old affign& and the comniilion- 
crs in making an aiBgnment u/the new affignee. The 
common pradice, where only one affignee is removed , 
is. to make him join with his iK)mpanion in affigning to 
the new affignee^ and to the one retained, whereby a 
man is made to convey to himfelf. which appears ab- 
furd. The mod fealible plan Teems for the old affignees 
to convey to a third perfon. in troft. that he Ihould im- 
mediately re-coDvey to the old and new appointed 
affignee. See Cookes B. L. 

Affignees are in the nature of trudees» and where they 
employ an agent to receive or pay money, and he 
abufea this confidence, an affignee cannot be diflinguiih- 
cd from any other tnidee. who if his agent deceive him. 
mull anfwer over to the que trufis. For the chief 
confideration of the creditors in the choice of affignees 
is certainly the ability of the perfons. chat they may be 
refponfihle for the fums they receive from the bankrupt’s 
fftate, I Atk. 88. gow 

But the negligence of one affignee (half not h^rt 
another joint affignee. where he is not at all privy to 
any private and perfonal agreement entered into by his 
brother affignee. Id* tk. 

If an affignee becomts a bankru^. and has applied 
any of the money received by him in that capacity, to 
his own ufe. the commiffioners are to be confidered as 
facially cr^itorss bccaufc the affignees executed a 
counterpart of the affignment to them, and the agree- 
ment being under hand and fral. makes it in the n.icurc 
of a fpecialty debt, and therefore they may come upon 
his real ellate. 1 Atk. 89. 

7. If there is a joint commiffion againft two partners, 
they muft be each found bankrupts ; and though one of 
them ihould die. the commiffion may ftiil go on $ but if 
one of the j6int-traders be dead, at the time of the taking 
out the commiffion. it abates, and is abfolutely void. 
Codke'^s B* L* 

It was formerly the praflice. where there were feveral 
partners, to take out frparate commiffions againft each, 
as well as a joinc-commiffion ; but this has been fince 
difcountcoanced. it being the common courle of the 
court upon petition, to make an order for the feparate 
creditors to comb in and prove their debts under the joint 
commiffion ; and that the affignees ihould keep diftinft 
accounts of the ffiveral eftates ; and this may be done, 
becaufe the wffignment in the cafe of a joint commiffion 
is of the whole eftate. But on the other hand, where 
feparate commiffions are taken out againft joint-traders, 
it feems to have been the opinion that joint-creditors 
cenld not prove their debts under the feparate commif- 
fron, except for the purpole of aflenting to. or diffisnt* 
ing from, the certificate { but that they muft proceed to 


takd'Mt aJoto^c•Alllifoll, Cooke^^JI. L : t M* 

But St Aumi now be conlidritd thti^ a Jeiai-eom-' 
mifflon ctnhpt legilly be fSipported while there'is e fe« 
parete one fubftA^l becaum t cruder having been de- 
clared a bankrupt, dir whole Of his property afl^ed 
under the firftconinrfffiotf. and dtt he obtains 
tificate he is incapuMe of trOdiur or contrU^ng fat ms 
own benefit. However it U certam ikat in pnjiaicV jmnt- 
oonmiffions are uken out after the parties have tken 
declared bankrupts under leptraiecouiialffionv; by whicli 
means gteat expence is ftved. and the joint elAftt dit- 
pofed to better advanuge; and thereftire in a fair cafe 
and where it can be made appear that Ac bankhipt’a 
eftate will be benefited by profecoting a joint couiinif- 
Aon. the Lord Chancellor, to make it valid. wjH fupet*- 
fede Che prior feparate one. CInva. lag: ijOd.aca; 
CUdjB.l. c.j. i z. 

Joint creditors are entitled to a dlftribution of the joint 
or partnerihip eftate, without the feparate creditors br- 
ing pern^itted to participate with theip ; but notwitkftand- 
ing feparate creditors arc not entitled to (hare the dU 
vidend of the joint property, until the joint-creditors 
have received zos. in the pound, yet they are upon 
petition, let in to prove their refpe^ive feparate debts 
under the joint-commiffion, paying contribution to tho 
charge of it; and as the joint or partnerihip eftate is iis 
the firft place to be applM to pay the joint or partner- 
Ihip debts, fo in like manner tne feparate eftate Aall be 
in the firft place applied to pay all the feparate debts# 
This is fettled as a rule of convenience ; and it is re- 
folved, that if there be a furplns of the joinc-eftato be- 
ftdes what will pay the joint-creditors, the fame (hall be 
allotted in due proportions to tb : leparate eftate of each 
partner, and applied to pay the feparate credTitors. And 
on the ocher hand if there be a fuiplos of the feparate 
eftate. beyond what will fatisfy the feparate ci editors^ 
it (hall go to fapply any deficiency that may remain as to 
the joint-ciedicori* i A/k. 68 : 2 rent* 706. Dav* 373 : 
2 F. kPms* 5or. 

Where perfons in tradU [e^g. A*B. and C.] have 
been conn^ed together in various partnerfhips, and a 
joint-commiffion taken out againft them all. 'an order 
has been made for keeping diftln^ accounts of the 
difierenc partners, as well as of the feparate eftates 
of each partner.* But when there have been » various 
partnerlhrps [c.f* A* k B. and A* k C.] and a joint- 
commilTuHi is taken out againft one Jinn, in which feme 
of the p/irties were not engaged, there can be only 
the common ojder for keeping the diftlndt accounts 
of the joint and feparate eftate* Choke's B* t* r. 6. 

5 *$• 

On a joiiit*debc. if leparate cominiffibni are taken out 
aaainft the joint-debtors, the creditor may prove his 
v^le debt, under each commiffion, and receive a di 
vidend fo as he does net obtain more than aor. in the 
whole. Caoke^s B» 

Where there is a joint and feveral creditor, he muft 
acudVding to the rule of the court mow firmly eftablilhcd. 
make his eteffion whether he will come in i^n the 
joint or the feparate eftate ; that is, which he will come 
in UMU in p'rftrena ; for which-ever he may elcA, he 
wilt be entitled to come in upon the (urptus of the other, 
if there ihould be any. And in order to make his elec- 
tion. be muft have a rcafenable time to enquire into the 





Hatt of tHit difTer^Dt fuiids, but he u not iatjtfed to de- 
fu^ oledUoti unui a dividend be declared. Ct^h^s 
B. Lm L\ 6. ^ 1 j. 

Aii adl of bankruptcy' by one paftnUr, is to lOany 
a diifolutioa of the partner(hip» by virtue of 
th\{^r<;ldnoW ii{ the flatutes, which avofde all the ads of 
sf baiiip'trpt^ the day of the bankruptcy ; and from 
the 'cfecdSty of the thing, all his property being veiled 
In the alllignees who cannot carry on a trade. But after a 
dilTolu^Ou of ^artneiil^ip by agreement, by nn execution, 
or by a bankruptcy, the partner out of pofTcifton of the 
portnerlhfp eftedts, has the (ame lien, on any new goods 
Kr ought in which he had Upon the old. One partner 
has noc^ after A dtflblucioOi ii right to change the pof- 
fcffidn, Of to 'lOakO an aAual divilion of the foecifick 
; For one partner may be a creditor of the pan- 
iienhip to ten times the valuer of Ml the effeds. The 
other partner in (hat calk can Of^ly have a right to an 
account of the partnerih{p,i,aad'to the balance due to 
him, if any^ on that account ; no j^rfoh deriving 

under the partner can be in a bectei%oi>i^Cipn than him- 
fclf ; his executor ftands^ in (be bShc. So thu 

aflignees under n ccmmiiHon of bflkrwcy againll oiVe 
partner mull be in the fame Bate. They can only be 
tenants in common of an undivided moiefy, fobjed to all 
the rights of the other partner. 4 Burr, 21^6 ; Cs?{^.448, 
47 1 : 12 MoJ, 446. 

If A partner is a creditor on the partncrOiip account, 
he can have no fathfidion but out of the furpfus, which 
/hall remain after the joint-credicois arc paid i for the 
joint-creditors rely upon the oileonble Bate of the fund, 
and give credit to it accordingly. But Lord lioitlivnke 
faid, that where there are joint and feparate creditor^ 
if one partner lends a Aim of money to the partnerlhip, 
the creditors of his feparate eilate have a right to this in 
the firB place. 1 M. 287 ; ycz.juu, 167. 

But this has fince been determined contrary, as where 
there was a joint comoiiilion againB two partners, and 
a feparate one again B one ot them. The petitions r>, af- 
fignees under the fepaiare conmiilTion, petitioned to be 
admitted creditors under the joint* commifllon, for a Aim 
of money brought by theirbankruptinto the partnerlhip, 
beyond his (hare, and as being therefore a creditor on the 
partnerlhip fbr that fum ; but refofed, on the principle 
th^t he cannot he a creditor on the partnerlhip in com- 
petition with the joint cj editors. Cooki's B, L, c 13. 

Bo, where one p.ircner has taken more than his (hare 
out of the joint*fund, the joint- creditors, as the rule 
feems to be now fettled, cannot be admitted to prove 
ugainB the icparate clUte of the partner who drew out 
the mooev, until his feparate creditors are fatlsiied, an- 
lefs It can (hewn chat the partner aAed fraudulently, 
with a view to benefit his feparate creditors, at the ex* 
pence of the jomt-creditors. C^ki*s S. L. c* 1} , Sec tit, 

P,n (no f . 

One partner piay be a creditor of another, and may, if 
lie continues (olvent, prove his debt under a feparatecom- 
jUjiTion. 1 /ftk, 225 : z C, R, 226: Cooie*t D, L, c, 13. 

If there be two partners, and one of them becomes 
bankrupt, and, on a feparate commiBion being Aied out 
^aiuB him, his certificate is allowed ; this dofes not paly 
difcharge the bankrupt of wjbat he owed feparateiV, b^^ 
aJfoof wh.it he owed jointly, and on the partnerlhip 
count ; becaufe by the aAof parliament, the baokropt, 


upon mkkibg 9 ftxH dflcpvcm ^ dbt4<i<inB bU tcre!!rf- 
catc, IS to be difcfcirgW ctS tj[c6l». 3 P. Witt. 24, 
Wheib two partiiicra aib benkrpptv,, and a joint com- 
miBion U taken tuf agaioB tbem< if they obtain an al- 
lowance of their cenificute, this will bar as well their fe- 
parate as their joinc-credHors, 3 IFmu 24. 

Before the Batute 10 .dW. rpp, ij, jf' there wei^c two 
partners, and only one par^ became ''bankrupt, and a 
irparaie commiBiod was taken out againB: hfbi ; there 
was 00 doubt but the difebarge of that bankrupt, dif- 
charged him from all debts which he owed in his joint 
as well as private capacity ^ but the great queBIon was, 
whether, by fuch difeharge of the bankrupt, the partner 
of the bankrupt lliould l^ewife be difeharged from Aich 
debts ash^ was difeharged of ; and therefore that Batute 
has enaAed, that the partner ihall ftot be difeharged. 

V, Practical Notes, and Forms. 

The firB Bep to be taken towards procuring a Com* 
mifllon of Bankruptcy, is for the creditor to make an 
affidavit of his debt before a Mailer in Chancery ; or if 
he refides altogether in the country, before a MaBer ex- 
traordinary there, to be filed in the beci etary of Bank* 

1 upts* Office in Lond^n^ and exhibited to the commiffion* 
ers at their firB: meeung.— The iollowiug is the form of 
an affidavit t 

A B. of^ dtc, mahth oath that John WiJfon^ Chelmf- 
ford, tn tbfi coimty ^ E(lt?x, ptkf^lei^er^ is jajily and 
ttuly hidthtrd unto him^ this deponent^ Us rhomas Abel 
hts fathio^ tn the fum ^ JlOoL and Upwatds \ fw gtods 
fold and dill VO »d hj this ikpomni^ and his faid partner^ to 
and for the ufr of the faid John Wilfon ; and this deponent 
fuitbo faith^ thit the faid John WiJ fop ts baonre a bank* 
rupt^ •within the h ue intent and meaning f fame or one f the 
Jiatuui nuuie^ and now tn fnee cottcnmng bankrupts^ as this 
tieponint hath been Jnpoi med and behaves, 

Siv'UH at the Public Office^ the ift day of September 
1714, bi/oteme Peter Holford. 

When the affidavit is Avorn, it is cariied to the Se- 
cretary of Bankrupts' Office, whore the party Aiing for 
the commiBion enters into the bond. See ill. 1. 

The clerk of the bankrupts fills up a blank petition 
tn the name of the perAm that makes the affidavit ; and 
annexes the affidavit and bond to the petition, when he 
prcfeis^tUe fame to the -Lord Chancellor* 

This petition is anfwe»*cd in a few days, and the pe. 
tlcioning creditor has a commiffion wixhout any further 
trouble. 

A CoiAiMissioif o? Bankrvpt* 

/2EO ROE /V Thirdy h the grace of Qody rf Great 
Britain, France ttnd Ireland, ktngy defends 0/ the 
Faith, &G, to our trufy and William Bump* 

Head, Heary Hniuef, Hmiy Cowper, Henry Ruffel, 
f/(luim,andViK\tMi. Hargrave, Where- 
eu, we are that John WHfon, $tc. ufiag and 

exereiJSngthe trade <f a metchaat fy way f bm-gaimug^ ex- 
themge^ bart'rhigj and devizauet i /eek'mj hit trade and 
livings fy iayhig ind Jilling i uhttit -—^/itee, did ieeome 
bankhipt within the fiveretl Jlatatet made agamy bankrupti, 
.te the intent to difia'td gttJhatder TllOiBis ^bel> &C. and 

othtr 





w9i tiUm m it k ^ 

ikmtmi fritr ^ i^ r^n ifr ka^ffm if Sih> 

gJ«n4 mdt f iku mai^mkt 

jiafs. i lt^.i: AiJ^- A I mA 
f6e v^»Jh fAlkti iofiemil^m 

•tttbh^yoe kive tmmrffeil iff j»kjf p^tH «>MW| 

ffN^teir W mrdamj9u imrj^iai emim(tt- 
Ji9nmt; Htncby ftiSijpeii^ i^d tmkrity ffiff# 

Jom or three f to proceed etceordtng to the fatdftaitiUi^ 
audallMhii Jktufes in foict concerwug hanhupte ; not only 
concermvg the fatd bmtkrupty bte Mjy h»dsy UmrhiniSy 
fteeboUl and cufiomaryy go^s% dehtt^ Mil odm things 
•tohatfiever \ hut edfo cmicenurg mH other feifonSy veho hy 
cotKealmtnty claim or otberunfiii ehf or JhM ffeudy tmok^ 
tng the pemijftsy or atty part therefy confray to the true 
intbsit and miojang rf the /aid fiaiufes ; And to do and 
execute all at d evety thing W/ things nohat/oevery as wil 
for and towaids fatlfa&mt and fti^eneat of the fasdcre^ 
ilttms ; as towaids aid for aU other itoents and fmpfcsy ac» 
coidimr to the oidinanccy and provifion of the fame JlcUates* 
Willing and commanding youy four or thnc of youy to poceed 
to the execution and accmpUjhment of this our cmmifpmy ac* 
CO} ding to the Uue intent md nii,antngof the feme fis^ntesy mth 
all diligence and effeB^ Wicnefs ouiflf at Wdla^infter, 
the ■ I ■ I day in the year feur retgn* 

J. Y<99kfif 


Hffving got tlie commiinon, the petitioning creditor 
tnud employ one bf the mej8*engfrs to rmnmon a meet- 
ing of thff major part of the comf^idioners to optio the 
fame; when the petitioning creditor» tnuil coitie pie- 
pared, to prove his debt, and the^aiiy a bankrupt) 
withm the iUtutes. 

Oath to be adminiflered by the CommiffioOera tb 
Wicneiiesj upon their Exaeiiiiation. ^ 

O U are here producedy as onitnej/isy by virtue of a com^ 
tit ffion out f the high court of Chameiy^ io usy and others 
dnciitdy to he by us cnammidy concerning the hankrnpi^ if 
John Wilfon, 5 /, &c- JV«w to allfucb queJUons and tnter^ 
Ts>gatof/es as Jhall be ajkedyouy by virtue oj this comtatffim f 
hmkrupty aniocrmng the faid John Wiifon, his trade or pro* 
fffimy bis abfccttoingy and other aBs vibich he hath done or 
fufft edy by njohtch he mey he dtfrtseied to be a banhrupiyand 
alfo concetmng bis Utids and tenementsy gooils and chattels y 
debts and dutusy frauds and concealments^ and other matters 
and thingSy in obtdmce to the fatd commij/iony and purfumt to 
the fcvcral flatutcs made concerning hankiuptSy yoUy andemcre 
of you Jhally true and dtfcB aifvscr tnakCy and ftOeai the 
truthy the vihok truihy and nothing but the h uth 

' ^ $0 help you Cod* 

All the depofitions muft be finned by the wicoedes. 
If the pArty is a Shaker, then loliead of fwear, fay, 
•* Toufifallfolemnlyyfincerclyy and truly , declare y and ajfim** 

« 

Immediately upon the commiifioners’ declaring 

K a bankrupt, they idue their warrant for kiauj 

9 e£ls and the meifenger by virtue thereof iejzes the 
clle6ls» add continues to keep poflidion ’till the com- 
midioners have executed the affigoment. 


H b ffXtlm ^ Ik* grttt 4y 
4m u iim, MTw 4* -I*®' woiowd « fiw 
Gimftn Ai*4^ewjM» mijr be either in the iiaqM «r tbe 
baiO&klititL oreof hji affifiiieea- 
•jt 1) 6)t die fomn^j^neri to reeoaimea4» Md 

^ jtndludM Ab retarn the babfcrapu iht<^ 

4e|% SUbiei* pMdwUriy thejevei*, Sfr.^f jamir 

happpiu to • ®woigtt*r» M 

net tnderilUiid his £i^j 4 eepnunadoii moft 

be jater|)rete 4 > end reed to him m the leiitiMge he ue- 
derdaew, bye pcfAn ve)tft4 in Mb lengtMgeii 'who 
jqe® be dr® fmtn toAhteniret tni^ { ofMich oath and 
iDtti|ir«|aMi there miift be e ,memefm 4 u 4 i made »fd 
amte|(edtod«ba«fcrii|«t'i«^b>*tipii>. ^ 

If jth^benhniptdoetnetferreaderbmiiiif to dieeom-' 
mUBoaeri by i a o'clock at nigbf of the ta$ day gire»« 
the meflhiq^ warm him fo to do> oy a pri^clamatioii 
made bx bwi .ia the ouddle of KhaUMl { the eoamil^ 
Mtemcoodoaiog fitiio, till dut tiatt. * i 

't * 

FoRH A BaNitaupr^s CaaTifficffTi. 

To Right Honoorable the Lord High Chancellor 
^ of Great Bsitam^ 


Tjp^B vshoftnames and f*ah are hereunto fuhfcrthtd and fity 
being the majoi part f the commtffiomrsy named and 
authmxrd in and by a commijkn of bankrupt^ enoarded Hud 
fjked agoiffb John Thomas, lire, {as defiribed in the 
eoimmjson) bearing dati nt Wdlmiofter, the ith tky ofy Aca 
direBsd to Wjliiani fiompdead, €c^e» do humbly ecrtijy to 
your Lordjhipf that the mayor part f the eornmiffiomr fy the 
faidcojotmlj^ anthorifedy homing begun to put the find tom** 
tn^fop into esmutkuy dtd find that the field John Thomas 
btiume a bankrupt^ fince the loth day f Mayy 1784, ami 
b^^ore the daUy and Juing forth f the fiiui commijfiony vuthin 
the trde hteUt dhf meaning f the flatutcs madcy and nros 
tn forti ceneermng haUkruptSy Of fomt if them j and did 
fhireupen ikt/are and adjusbfe hm a hdnhuBt Accordingly* 
And we further humlly certify to your Lordflstpy that the 
fatd John Thomas being fb declared a haArupiy the wa** 
jor part ^ the eommtjioners by the fatd commiffioa autho» 
rtfedy psafuant to the dtfeBtent f the ail of parliament 
made in the §th year tf the reign of his late ma^ejty king 
Oeoge IL intitled * At OB to present the committing f 
frauds by bankrupts^ did camfi due uetice to be given and 
pubhjhed in the London Gazette of fitch comm^flion being 
iffitedy and of the tmes end places of dkee fevered meetings 
of the fold commifflontrsy vnthtu 4a days neat tfter fiah 
mine (the left of vohich meetmgsy Was appointed to he on 
the forty-fecond day); atnuhicb time the fatd John Tho- 
mas nuas required to furrtnMer bmfelf h the find cenmifi^ 
fioners named tn the fatd Cemmijfionyk the map pait efthemy 
and to make a full difclqfiire aUd dtfiovvy ef bis tflate 
and eflcBs ; and the creditors of the faid John Thomas, 
•were deped to come prepared^ to pi eve their debts, and 
to affent to or dijfent from the making fh/i certificate. Ad 
nue further humbly certify to your Lordfisip, that fuch eh ee 
fevetal meetings of the majof part of the comm^ffiortrs hy the 
faid commiffion authorifedy were hid putfuant to fuch notice fo 
given and pubVfied\ and that at one of thofe mtetings ihc 
fat* John Thomas did fun aider htm/elf to the major part of 
the commt fioners, by the fatd commifim authoi ipdy and did 

Jign 



BANKR 

/jgn Jht/Mh fict JStmndtr, 4nd Sifahmt t$ Se ex* 
tmlMidfrcm tim fim up9H %ath^ kf ofuH^i th ft^pr 
f^n ^ iht cmmijfipneri^ tbi fmi 0ufbori/eJf 

mild in'mtl thingi tp mfirm tp tbi /pvprml Jfmiutes modi and 
MPit> in fpTCi coneerninii hankru^s ; and pofticnlarly tP tbi 
Jaid a/f madi in the ^tb year rf Im loti tPi^ifty* 

Wi purther humbly to your Lptdfldj^ that at the loft pf 

thp Jaid thru meetings^ the Jaid John Jiutfbpd bit 

examination^ htfbre we major part of tht faid cimmlfipners^ 
hy the fatd tommijim author tfed^ according to dheHions <f 
the faid lajt mentioned aft, and upon fucb hit examination^ 
thmtie a full di/elofure anti dlfcovery his ejiate and effects ; 
€Uid in ail things eos^ormed hinMf to the femes al flatutes made 
^asid now in fm'ce concerning hamhrupts^ and particularly ac^ 
cording to the direfiions ^ the Jaid fiatute matly in the ^tb 
year ^ his late majefly^s reign ; and there doth not appear to 
ns any reajoa to doubt the imik fucb difewery^ or that 
the fame is not a full dr/eoveiyt J'aU the ejiate and eJiSs 
of ^be /aid John Thoinn«. Aod^e /mthu humbly certify 
'to your Lordjhipt that the creditors vehofe names or inarlu 
arc fubferibed to this certificate^ PPre^^dt 4 parts in C in 
number and malue of the ciedhois y* ^ above-named John 
ThomaSy mdm are creditors for nm lej^batt toi. refpeBivefy^ 
and vjho hame duly ptoved their dUbte tender the faid eom» 
m^/fiou; and that it doth appear H ms by due prof ly af- 
fidavit in writings that fueb feverad f^ferihing creditors^ 

§r fome pnfon bt_ them refpcftivcly duly muthorfed there- 
utttP^ didt before our fignhg hereof fign this certificate^ and 
iejlify their confent to our Jtgnimg the fame^ and to the faid 
John Thomas having fucb allowance and benefit^ as by the 
Jaid lafi mentioned all ate allowed to banktupts^ and to 
the fatd John Thomas being dif barged fiom his debts^ 
in putfaanct f the fame all* In witnefs xvberef we have 
hereunto Jet our bantL audfeals^ this dsy f ■■■■ ■ in 

the ■ y eat ftheielgn f&C* and in tbeyeat of our Lotd 

t 7 V * 

M^e the creditors of the aho-ve-named William Bumpdead^ 
John Thomas, whofe names^ or Henry Hunter, 
marks me hereunder jubfiribed^ do Henry RulTd. 
hereby teftify and declare our con- 
fcHt^ that the major part f the 
eommijfioncrs^ by the abvt^e-men- 
Honed commijfion muthorifed^ may 
Jign and fad tht cirtjficatc above 
nisritteH ; atul that the faid John 
Thomas may havefuch aUowance 
and benefit as are given to bank-> 
rupts by the aS f parUameut made 
in the $tbyrar f the reign 0 / bts 
late majc/ly kmg George II, in- 
tituled^ afi to prevent the 
committing f frauds by bank- 
to pts\*^ and hr dje barged from hit 
debts in ptsrf nance f the Jam -ud. 

(The creditors names) 

The medengers hmtt printed forms of certificates, 
therefore the bed way is to get a blank Ison them. 

If any perfon (igo the bankrupt’s certificate by vin»e 
.of a letter of attorney, fuch letter of attorney moft be 
left at the bankrupts* office* , 

The certificate, together with the affidavit qjf fisefog , 
jthe creditors fign ir, and alfo IcTCers of attorney, (if any 


Vtx V, 

fttch Am Ise) gMift bo lo4ge4 wltb the ftcretery of 
bankflime who witi dteveypon gteo tho neifesig^ an 
aothdru^ lo jmoter of the Oitettp, to infort an ad« 
yertifenen^ iMom figiiifylng that the iMng commtffion* 
ers hide certified to the great foal, that the bankrupt 
hath conformed, and that the certificate will be allowM 
and eonfirined, enlhfs canfcfliewii to the contra^, within 
tweniy^oiie daVs from the date of the faid advertifoment. 

If no egofe if (hewn within the at days, a^nft the al- 
lowance i^che certificate, the Lord Clmcclfor wilt allow 
the fame, by the followup fobfeription on the laid cer- 
tificate: 

1784. 

TfJ^ME R Ed S the ufued notice hath been givpm in the 
London GaaettC, f -—*-mihe — day of -—lajf^ 
and none f the creditors f the abtruc-named John Thomas 
bavM Jhewa any emuje to the contraty s I do alhwand confirm 
this ccrtdficmtc. 

TifVRLOW, C." 

CEariFiCATB for a Judge or Judice of Peace, to grant 
his Warrant for apprehending and committing a Bank- 
ropi. 

In the Matter of John Thomas, a Bankrupt* 

mthofe names art heremtto jfubferihed^ and feals fet^ 
do hereby cert'fy^ that a commifiSou of bankrupt^ under 
the great feal f Great Britain, grounded upon the fever al 
fiatuies made and now in force cmceming uauhupts^ hear- 
ing date at Wedminder, the ■■■— day f June, iafiant^ 
bath been awarded and ijfued againfi John Thomas, f fisc. 
and direSed to William Bumpdead, (sfc* theteiy giving 
full power and authority to or g of them to execute the 
fume* And wt do further certify^ that we^ being the major 
part y the commiffionert^ by- the fmd eommiffion authorifed^ 
have proceeded in the executhm f the faid commtjfiont and 
have found upon the due examination f witmfibs^ and other 
good prof upon oath befote us had and taken^ that the faid 
John Thomas, before the date^ and fuing forth of the fmd 
commi/fion^ became bankrupt to all intents emd purpofss with- 
in the compafs^ true intent^ and meaning fihe ftvcialfta- 
tutes made and now in force concerning bankrupts^ or with- 
in fomo or aiff ’ pf tbem^ before the date and fuing forth y 
the fatd cornmiffionm Given undo onr bands and feals at 
SearPs Cojfee-boufe^ Lincoln’s Inn, in the county f Mid* 
dkfex, this day of June, in the year of onr Lord 1 7-—. 

Witntjt John Knight. William Bumpdead (L.5.> 
Henry Hunter (L.^. ) 
Henry Rudel (L.^.) 

The execution of this certificate mud be proved by 
the fubicribing witnefs before the judge or judice, pre- 
vious to his granting his warrant. 

It is ufual for the hffignees to give notice of the time 
and place they intend to pay the dividends ; if by the 
aflsgneesi the Solicitor fignt an authority for that pur- 
pofe, to the following cleft, vix^ 

Gentlemen^ 

Phsfe to pay Mary Combes the Juno f 
■■ being her dividend of *— JhiUings in the pound on her 
Ebbs y proved under ^ cornmiffion f banks upt againfi 
Francis Gibbons, y drc. 

Tour^tj Sec* John Knight, t^h July 1 78b. 
To Mpffrs* Partridge and l 3 tM^%^faid bankrupts ajfyneeoP 

The 
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Th« tfpcn tetieivitig this aothorltjr, pif th^ 

creditor, and take a receipt in a book to the fbilondng 
purport, viz. ^ 

^ Rfcert*ed rySo, (t/Mtjlp'4. 

Partridge av// Dennis, ajji^t^s ^ the ffiafe amd 
i*ranrls Gibbon r, ^ &tr hmthzpi^ thejum if » - -- being 
m divid^-nd if * — Jbltlings in ^hipstind^ en my dtht f 
fioved iskdtr thi find cm^mu, 

Mary Cottibes/^ 
Writ of SuTfitsiOBAS. 

^ EO RG £ tht ThnJ^ by the Grace of God^ of Great 
Britain, France and Ireland, dr/tnder of the 
faiths and fo forth ! To nut frit/fy dad wll-behved Wil- 
liam fiumpllead, Henry Hunter, Henry Raflbl, Henry 
Cowper, efquires, at/d Richard HaigraVe, gentleman^ 
greeting • Id^hereas we being informed that John Thomas, 
o/, &c. ufiag and exercijing the trade of mcichtuMze^ by 
wav 0/ bargatnngy exchange^ baftertng^ cbevifantefeeking bis 
trade of living h buying and fitting, did heconte bankrupt witb* 
m the fneral flatutes made againft bankrupts, to the la- 
tent to difiaud and binder Charles Jones, ofy &c. Ondotheis, 
bn cieditois, oj^ their jufi debts and duties, to them due and 
tnung\ and w, minding the due execution of the fives al 
ftaiutes made agatffi bank^pts, did, ly mr commijjion, un^ 
da the great Jeed of Great Britain, beating date at Wclt- 
ininller, the ■ ■■ ■■■ day of — *-• in the — — year of our 
f ign, name, afiign, appoint, emftitnie, and ordain yob our 
fpecial eommtjfioners, thereby giving,, ic. (here recite the 
original eomifiiilion to, ^^diltgtnee and ejfett,** then add) 
Ntwforafmucb as the find John Thomas, the bankrupt, 
by hit bumble petition, exhibited to our Lord High Chan* 
ctlior f Gieat Britain, foi the rcofins therein contained, 
played that the Jaul conimtjion niight be (uptifeded, nnbere- 
unto we ^taesoujly melt ung, do, by thefe prejents, will and 
command you, and every of you, to flay and furceafi all 
further pioceedtngs Upon the find commiffion, and that you 
fupifede the fame accordingly, as our fpectal tiufiisinyou 
lepoftd. W'unefs ourfilves at Wedminfter, the ' day 
^ ■ tn the year of our reign, 

J. Yorke. 

When this writ Is obtained, the commlflsoners mufl; 
be* ferved therewith, by delivering to each of them a 
copy, and at the fame time fliewing them refpe6Uvely, 
the original writ under feal, and then the pi’oceedings 
are at an end ; but it is ufual to give notice thereof in 
the Gazette, 

BANKS, Sec tit. Sea Banks, 

BANLEUGA, Bannum, 

BANNIMUS, The form of an eypuffion of any mem- 
ber from the Univerflty of Oxfoid, by aihxing the fentcncc 
in feme public places, as a denunciation or promulgation 
of it. And theword banning is taken for an exclamation 
againil, or curfing of another. 

BANNITUS, or Banniatus,] An outlaw, or banilhed 
man. Pat, Ed, 2, 

BANNUM vel BANLEUGA, The utmoft bounds 
*of a manor, or town ; lb ufed 47 Htn, 3 : Rot, 44, ^c, 
Banleuga de Arundel is taken for all that it comprehended 
within the limits or lands adjoining, and fo belonging 
to the cafile or town. Seld, Hifi. of Tytbesp 75* 

JBAR, See Barr, 

Vot. 1 . 


B ARATRV, Ut tldd rnfitranei, < 

BARBERS, Were iudh^fat^d with the firrgms of 
London $ but nbc to pridiiB fiftgery, except draxVIng of 
Ueth, ^c, 3a//. B. €*\ii bdrfejwated by s. 

r. 1 3 : See Sirgebn, 

barbican, ittibicamm,'] A watch fewer, o# bul- 
wa;k- 

' BARBIGANA(^« Jbtriicanagikm,] Mdhey gixtn fbr 
tbe niahitenBiice of a harbknnt, ^ watch-ceweri oir a 
tribute towards the repairing or building a bdlwatk. Cttrta 
17 Ed, 3 : MonafiieoH, tMt, l. f, 976. 

BARCA, A barque; Glolt*. $ a flotWkip. 

BARCARIUM, barearia.’J A iheep^6te, and ibine* 
times uied for a l^p^watk. its, de Ptadu Bd,gt bee 
Bercorsa ** 

BARGAIN ANd SALE, tl ad biBrument whereby 
the property of lands bed tenemeafs is for taloable con- 
fiderarioO granted and transferred fW>ifl One peHHn to 
another : it it called a real coniraCt upon a talnable con- 
fideration, for palling of lands, tenendenti ind heredita- 
ments, by deed indebted and inrolFed. arnfi, 6 jt. 

Since the introdufkion of ofes and trulls, aiid the Stai, 
tjH, B. c. TO, tot transferring the poBbHion to the ufe, 
the necelEry of livery of feifin for poding a freehold' 
in corporeal hereditantents, has been almoll wholly lii- 
perfeaed ; and in cOnfe^uence 6f it, the conveyance by 
feoAnent is now very little in ufe. Before the Ratute of 
Ules,^ir/Vai^ellatesof freehold might bbcreaced through 
the medium of trulls, without livery ; and by the opera- 
tion of the Ratute, kgul eftatei of freehold may now be 
created in the fame way. They who framed the fta|uie 
of Ufes, evidently fottikw, that it would render livery 
unneceflKry to the paffing of a freehold $ and that a free- 
hold of Aich things as do not lie in grant wocAd become 
trlinsfhrabte by pars/ only, without any folemitity what- 
ever. To j»‘event the inconveniences which might arife 
fVom a mode of conveyance fo uncertain in the proof, 
and fo liable to mifeonftrofUoir and abule, it was cpaAed 
in the fame ielDon of parliament, that an eftate of free- 
hold (hould not pafs by bargain and Tale only, unlefs it 
was by indenture inroiied in one of the courts at 
mtnfter, or in the county where the lands lie ; Rich in- 
rollment to be made within 6 months after the date of the 
indenture. Stat, 27 H. 8. r.^16 * See % Tnfi Dy, 229: 

Poph, 48 : Dah, 63* The obje^s of this provifion evi- 
dently were, firR, to Enforce the contra^ing parties to 
afeertain the terms of the conveyance by reducing it 
into writing ; fecondly, to make the proof of it eafy, 
by requiring their Teals to it, and confequently the pre- 
fence of a witnefs ; and laRly, to prevent the frauds of 
fecret conveyances, by TubRltuting the more eRfeftual no- 
toriety of enrollment, for the more antient one of livery. 
But the latter part of this provifion, which if it had not 
been evaded, would have introduced almoR an uni* 
verfal reglfter of conveyances of the freehold, in cafe of 
corporeal hereditaments, was Toon defeated by the in- 
vention of the conveyance by l^afe and releafe, which 
fprung from the omifilon to extend the Ratute to bar- 
gains and Tales for terms of years : (See 8 Co, 93 : a Ro, 
Ab, 204: %lnfi, 671 :) and the other parts of me Ratute 
were necefiTarily inefeAual in our courts of eauity, be- 
caufe thefe were Rill left at liberty to compel the exe- 
cution of truRs of the freehold, though created without 
deed or writing. The inconveniences frbm this iu- 
' S fufliciency 



BARGAIN AND SALE. 


fufficieDcy; pf the ftatute of Inrollmements are now in 
fome meafure prevented by Star, z, r. 3* which 

provides againft convey ingany lands or hereditaments, for 
more than three years, or declaring trulls of them, other- 
wife than by writing. 1 fnfl. 48 n. 3, 

Tbit may ferve at prefent 10 tllodrate the do£lrine of 
Barham and Sak\ but to obtain a clear and diAind idea 
of this part of the Law, fee further titles Comxyancff 
Decd% Feoffment i Lcnfe and Releafe^ Uff and 1 Jnji, 
by Hargrave and Baiter, 

At prefent it may be fit to confider ; 

I. H%at Tfjtngs may he bargained and fold, 

II. 1. By ivhomf to njubom^ and 

2« By what Id^ords^ a Batgain^nd Sale may he made, 

III. t. Of the Oonjuhyatif>n% and 

2 . Imolhnent of a Bargain ami Sale* 

IV. Of the Manney of plendrig Bay^ainfs and Sales. 

I. AT) things, for the moA part, that are grantable by 

deed in any other way, are grantable hargain md fak ; 
and lands, rents, advowfons, tithes, may be grant- 
ed by it, in fce-fimplc, fee-uil, for 1 Rep. 176: 

11 Rep. 25. 

Any freehold or inheritance in poiTei&on^ reverfion or 
remainder upon an cAate for years, or life, or In tall, 
may be bargained and fold, but the deed Hull be iorolled. 
2 Co, 54 : Dyrr 309 : 2 Jyyjh 6; l. 

But if tenant for life bargains and fells his land by 
deedinrolled,it will be a forfeiture of his cllace. 4 !.*<>«. 2^1. 

But a man feifed of a fiechold may bargain and fell for 
years, and this Aiall be executed by the Aatute of Ufes. 
27 //. 8. r. 10. 

A man pofleflfed of a term cannot bargain and fell it 
fo as to be executed by the Aatute. 2 Co. 35, 36 : Popb. 76, 
A bay gain and file of the profits of land, is a iaiga'n 
and fak of the land itfelf ; for the profits and the land 
are the fame thing in Aiblbnce. Dycrii, 

A rent in effe may be bargained and fold, beennfe this 
is a freehold within the Aatute ; and before the Aatute 
a rent newly created might be bargained and fold, bc- 
caufc when money, as an equivalent, was given, ^ and 
ceremonies or words of Jaw were wanting, the Chan* 
eery fupplied them ; but it Iccnis, thatfince the Aatute,^ 
rent mivly created cannot be bay gamed and joLl^ becauie 
there ought to be a freehold in fome other per Ton, to be 
executed in itfui que ufe ; but here can be no feifin of his 
rent in the bargainor, becaufc no man can be feifed of a 
rent in his own land, and confcqucntly there can be no 
cilatc to be executed in the bargainee, Ktlvj. 85 : i Co. 
,126: 1 327 : I Jones 179 ; Sed qu. di. hoc, 

li' d, by indenture inrollcd bargains and fells lands to 
B. .and his heiri, with a way over other lands of A. 
this is void as to the way ; for nothing but an ufe paffes 
by the deed, and there can be no u(e of a thing not in 
tjjef as a way, common, before they arc created. 
Cio. fac, 189. 

II. !. The King, and all other perfons that cannot be 
feifed 10 a ufe, cannot bargain and fell, for at comiqon 
law, when a man had fold his land for money without 
giviag Hvciy»thc ufe only paflcd inequity, and this is now 

and haoiuea .t bargain and Jule by the Aati|ite ; 
but antecedent to any fuch execution there muA be'a^ iifp , 


well raifed, which cannot be without a perfon capable of 
being feifed to a ufe, which the king U not, there being 
no means to compel him' to perform the ufe or truA; for 
the Chancery has only a delegated power from the king 
over the coiifciences of his fubjeds ; and the king is the 
univerfal judge of property, and ought to be perfectly 
indifierent, and not to take upon him the particular de- 
fence of any man’s eAate as a truAee. Bro. Feoffment to 
Ujes 33 : Hayd, 468 : Poph, 72. 

If tenant in tail bargains and (ells his land in fee, this 
pafles an eAate determinable upon the life of the tenant 
in tail ; for at common law the ule could not be granted 
of any greater eAate than the party had Jn him ; now te- 
nant in tail had an inheritance in him, but he could dif- 
pole of rc only during hia own life ; and therefore when 
he fells the ufe in fee, eejlui qneufe has a kind of an ht- 
hcyitance, yet determined within the compafs of a life , 
and tlie Aatute executes it in the fame manner as he has 
the ufe, and confequently he will have fome properties 
of a tenant in fee, and fome of a tenant for life only ; but 
if tenant for lifebafg^ios and fells in fee, this paAes only 
ayt eftate for Ufe^ for he could not pafs the ufe of an eAate 
for life to the Wgainee, and the Aatute executes the pof- 
feATion as the party has the ufe. ro Co. 96, 98 : 1 Sannd. 
260,* 26 1'; i Co. 14,15: Co. Lit. 151. 

A man may bargain and fell to a corporation, for they 
may take a ufe, though the money be given by the go- 
vernors in their natural capacity. 10 Co. 24; 34 : 2 RoL 
Abr. 7^8. 

A man may bargain and fell to his fon; but then the 
confideration of money ought to becxpreficd, and it ought 
to have all the other circumAunces of bargain and (ale ; 
but this Aiall operate as a covenant to Aand feifed, if ^he re 
be none but the confideration of natural love and alFedlion 
exprcAcd. 7 Co. 40: 2 Co. 24: Cto. Ehss. 394: 1 P%nf. 
137 : 1 Lev. 56. But if a fun and heir bargains and 
fells the inheritance of his father, this is lojd, becaufe 
he hath no right to transfer; the fame Jaw of a relcafe. 
Ak/hi\S^: Co, Lit. 265. 

Il an infant bargain;* and fells his land by deed indent- 
ed and inrolled, yet he may plead non-age; lor notwiih- 
Aanding the Aatute the bargainee claims by the deed as 
at common law, which was, and therefore is ilill de- 
fcazible by non-age. 2 h/t. 673. 

If a huiband feifed of lands, in right of his wife, or 
tenant in tail bargains and fells the trees growing on the 
lands, and dies before feverance, the bargainee cannot 
afterwards cut t.hcm down and take them away. Mo. 41. 
Sec tit. Bay on and F<mc, IV. 

If there be two joinecnants, and one of them makes 
a bargain and fale of his 01m eAate in fee, and then the 
othci dies, the other moiety Aiall furvive to the bargainor: 
for fince the freehold is in the bargainor the inherit.ince 
continues ; but if fuen joiiuenaiic had bargained and (old 
mum Jlatum fuum in fee, though he died before inroll- 
ment ; yet, if the deed were afterwards inrolled, the 
moiety would ijot furvive, but would pafs to the bar- 
gainer. Cro. Jac. 53 : Co. Lit. 1 86 ; I Bulf. 3. 

2. 1 he very words bargain and fell are not of abfdute 
neceAity in this deed, for other words equivalent will fuf- 
lice ; as if U man ieifcd of lands m fee fell the fjine to 
another, by the words alun or graui^ ihe deed being 
made in confideration of money, and indented and in- 
rq^led, will be an efiei^ual bargain and fak. In Aiorc, 

whatever 
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whatever w^orda apon valuable cunfidenation would have 
nifed an ufe of any .lands; common kiw, the ftme 

would amount to a bargain and ftle within thia | a» if 
a man by deed, for a valuable confideratioh cove- 
nanta to fiand i^fed to the ufe of another, (sfc. 2 Inji. 
672 : Oo. 2 ;0 : ilfa. 34 ; Cra* 166. 

TIL 1. There mod be a uood consideration given, or at 
lead faid to be given, for fands^ in thefe deeds; and for a, 
competehtfumof money^ ia a good confideration ; but not 
the genera] words for divers confiderations, \ic^ Mf>d. 
Cn, 777. Where money is mentioned to be paid in a 
hargahi andfaU^ and in truth no money is paid, fome of 
our books tell us this may be a' gocKi bargain and fait ; 
becaufe no averment will He againll that which is ex^ 
prefsly affirmed by the deed, except it comes to be quef* 
tioned whether fraudulent or no, upon thedatute againd 
fraudulent deeds. Dytr 90. If no conflderation of mo- 
ney is expreded in a deed of bargain and fak^ it may be 
fupplied by an averment, that it was made for money : 
and after a verdidb on a trial. It Shall be intended that 
evidence was given, at the trial, of money paid. 1 Fentr, 
108. If lands are bargained and fold for money only, the 
deed is to be inrolled according to the d.atute ; but if it 
be in conflderation of money, and natural alFedlion, tsfr, 
the edate will pafs without it. 2 /1^.672: 2 Lev. 56. 

If a inan in confideratton of fo much money to be 
paid at a day to come, bai^ains and fells, the ufe pades' 
pr^sfently, and after the day the party hM an adion for 
the money, for it is a fak, be the nioney paid prefently 
or hereafter. Dya' 3 3 7 

2. If liic deed of bargain and fale be not inrolled within 
the &k months, (which are to be reckoned after twenty- 
eight days to the month, the day of' the date taken cx- 
clufively,) it is of no force ; fo that if a man bargains and 
fells his land to me, ai'd the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this cale if the deed be not inrolled, it will be good nei- 
ther for the trees nor the land. Dyn go: 7 Reg, j[OX 
2 Ihdft, 8. A bargain and fale of a manor to which an ad- 
vowfon is appendant by indenture not inrolled, will not 
pals the advowfon or the manor, for it was to go as ap- 
pendant. Bto. Caf 240. 

13 ut in fome calcs, where a deed will not enure by way 
of bargain and fale, by reafon of fome defeft theiein, it 
may be good to another purpofe. Dyn 90. 

If two bargains and Tales are made of the fame land, 
to two fevcrul perfons, and the lall deed is firll inrolled ; 
if afterwards the firll deed is alf; inrolled within ilx 
months, the firft buyer lhall have the land ; for when the 
deed is inrolled, the bargainee is leifed of the land from 
the delivery of the deed, and the inrolment ihall relate to 
it. 165 : Prootr* Injl, 2^9. Neither the death of 
the bargainor or bargainee, belorc the inrolment of the 
deed of bargain and lale, will hinder the palling of the 
rilate to the bargainee: but the cllatc of freehold is in 
the bargainor, until the deed is inrolled ; fo that the bar- 
gainee cannot bring any aftion of trcfpaft before entry 
had : though it is faid he may furrendcr, affign, fjfr. 
Lro^fac, 52 : Co\ Lit. 147. ^ ' 

A bargainee ffiall have rent which incurs after the bar- 
gain and fale, and before the inrolment. Sid, 310. Upon 
the inrolment of the deed, the cllaie fettles ^>imtio^ by 
tlie Stat, zy H. 8. c. 16; which fays, that it iliall not 


BAROK: 

„ » - , 

veil; the deed be inrolled ; and when ini 
rolled, tte eiiate veft^ prefently by the Itatute oif Vfti^ 
l Danv^ 696. ' , 

Iffeveral feal a deed of bargain and fale, and but 
one acknowledge it,. and thereupon the deed is inrolled; 
rhis.iia good inrolment within the llatute. Style ^ 6 % * 
None can make a bargain and fale of lands, that hath not 
the adlual poflt'ffion thereof at the time of the fale ; if he 
hath not the po/Teffion, the deed mull be fealed upon the 
land, to main it good. 2/11^.672: i L/7/. 20o. 

ifoufes and lands in Londart^ and any city, ^e, are 
exempted out of the ftatute of Idrolments. % Infl, 676. 

1 Idetf Abr, 342.—- See further tit. Inrtllmeta^ 

IV. lo pleading a bargain and fale the deed itfelf muft 
be (hewn under feal. 1 InJI, 225. For though the io- 
rollment being on record is of undoubted veracity, Mng 
the tranfadion of the court ; yet the private deed^bas not 
thcianfUonof a record, though publickly acknowledged 
and inrolled ; for it might have been falfely and fraud- 
ulently dated, or ill executed, Co, Lit, zt^ b, 251 d; 

2 hft. 673 : 4 Cs. 7 1 : 3 Co, 53:2 RoL Ref, 1 19. 

It mult likewile be fet forth that, the inrolment was 
wrthin fix months, otfeeundum formam Jldtnti^ vide 
Allen 10: Cariet' 22 1 : Style 34. S. C, 

In pi^ding a bargain and fale, the party ought regu- 
larly to aver payment of the money. 1 Leon 170: §ce 
Mw- 504. 

In replevin the cafe upon the pleadings was, that the 
defendant made a title under bargain and fale, inrolled 
within fix months, and the (latiue of ufes, and did nOl 
Ihtw that it was in emfidtration of nm^ ; but adjudged^ 
that after a 'Vtrdi/i, as this cafe was, it lhall be intend- 
ed, that evidence was given at the trial, of money paid.* 

1 /■>!/. 108. 

The party that claims by any bargain and fale, mud 
Ihew in what court the deed is inrolled, becauie he mull 
fhew all tilings in certain that make out hb title ; other- 
wife his adverfary would be put to an inhnice fearch be-' 
fore he could traveric with fccurity. Telv, 213: Crt, Jac. 
291. S. C : Yel'v, 313, 

Barkary, barkarta^ eorticulus,"] A tan-houle or 
place to keep bark' in for the ufe of tanners. Newjiook 
Entr, tit. Affife^ Corp, Polit, 2* 

J3ARON, bare,] Is a French word, and hath divers 
/jgniirc.itions here in England. Firil, it is taken for a dt- 
gjce of nobility next to .a vifeounu B\aHon^ hb. i. cap.%^ 
fays they .ire called barones^ qnafi rohur billL In which 
lignification it agrees with other nations, where baroniet 
are as much pro^-viuda : fo that barons are fuch as 
have the government of provinces as iheir fee holden of 
the king; iome having greater and others lefs authority 
within their territories. It is probable, that formerly, in 
(his kingdom, all thofc were called barons that had fuch ‘ 
feigniories as we now call courts ^ baron ; they were 
caileU Jdgneurs in France, who had any manor, or lord- 
fhip : and foon after the conqued, all fuch oamo to par- 
liament, and ^at^as peers in the lords’ houfe. But when 
by experience it appeared that the parliament was toO 
much chrunged by ihefc barons, who were very nu- 
merous it was in the reign of King John ordained that 
none but the barones majores {hoyld come to parliament, 
who, for their extraordinary wifdom, iniercft, or quality, 
lliould be fummoned by writ. After this, men obierving 
S 2 ' * the 
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the eftnte of nobility to bf butcafual, and (iepemling 
merely ypoii th^ king’s will, they obt«iined of the king 
letters patent of this dignity to them and Ibeir heirs male, 
who were called iy k>tcrs or by creation, 

whole poflerity arc now by inheritance thofe barons that 
are called lords of the parliament ; of which kind the 
king may create at his plea fu re. Never thelefs there are 
ftiW barons by writ, as well as barons by letters patent: 
and thofe barons who were hril by writ, may now alio 
juilly be called iarons ky prefer ipti§n^ for that they and 
their ancellors have continued baroos, beyond the memory 
of man. a Inft. 48 See tit. Peers. The original of ba> 
rons by writ, C/fmdett refers to kitig Nen, 5 ; and barons 
by letters patent, or creation, commenced 1 1 /l. 2 * 
Qimt. Bni.pag, 109. To thefe is added a third kind of 
barons called hy tenure, which are fome of our 

ancient barons ; and likewife the biftpps, who, by virtue 
of baronies annexed to their bilhopricks, alwavs had 
place in the lords’ houfe of patllRme^t, as barons by fuc- 
ceffion. Sealer 9/ Humnr, Hi, 4. 13. 

There are alfo iarous by pjfee ; ns icrens cf the 
Exchequer, iarens ef the Cinque Pc tt, In ancient re- 
cords* the word iafon includes all the ^bilfoy of EngtanJ, 
beenufe regularly all noblemen were baiwi* though they 
bad a higher dignity ; and therefore thjr charter of King 
Ed. I, which is an expofiuon of what relaceA to barons in 
Meigna ChartOf conludes tefiihus asclAepiJcepis, epi/cepis, 
iareniius, And the great council of the nobility, 
when they confined, befides earls and barons, of dukes, 
marquifles, &fr. were all comprehended under the name 
dt ia cmneeil de iatonage, Glemiv, ea^,^, Thefe barons 
have given them two enfigns to remind them of their du- 
ties ; hrA, a long robe of fcorlet, in refpt^t whereof they 
are accounted de magno loneiho regis \ and fccondly they 
are girt with a fword, that they ihould ever be ready to 
defend their king and country. 2 Inft. 5. A baron is 
•vir notahiits primipalis : and the chiel burgcAes of 
Zend^a were in former times barons, before there was a lord 
mayor, as appears by the city feal, and their ancient char- 
ters.— /&wi few 3, Eex, ^e/atjj nus eor^ceJlffh £ff hue praftnti 
eharta uftra eenjirmaje baronibus nnfim de etviteite mftra 
London qued eUgant ftit mayer de feipji^ Jlnguln annu. See, 
hpelm^ Gleff, The earls-palatine and marches of England 
had anciently their barons under them ; but no barons 
but thofe who held immediately of the king were peers 
of the realm. ’Tis certain the king’s tenants were called 
bnrons; as we may find in Mat. Fa) is, aud other writers : 
and in days of old, all men were Ailed barons, whence 
the prefent law term of Lit on and Jen.c for hulband and 
wife ; which fee. 

BARONY, iaronis.J Is that honour and territory which 
gives title to a baron ; compichending not only the fees 
and lands of temporal barons, but of bidiops alfo who 
have two eAates ; one as they are fpiritual perfons, by 
reafon of their fpiritual revenues and promotions ; the 
other grew from the bounty of our Enghft kings, where- 
by they have barronies and lands added to their fpiritual 
livings and preferments. The baronies belonging to 
bifhops are by fome called regalia, becaufe ex fola libera- 
htate regum ets ohm conceffo, a regihus in feudum temmirn^ 
Blount. Barony, Bra^on fays, {Ub, 2. cap, 34,) is a 
right indivifible; and therefore if an inheritance be to bo 
divided among coparceners, though fome capital 
ages may be aividcd, yei ft eapitale mejfuagmm ftt gppmt 


eenita^llt ^ef capkt baronim, they may not be ptreelled# 
In ancient times thirteen knight fees and a quarter made 
a tenure /cT baioniam, which amounted to 400 marks ftr 

anKUrn, 

BARONET, iaremtfus.] Is a dignity or degree of ho« 
nour, which hath precedency before all knights, as knights 
of the hath, knights baichelors, except Bannerets, 
made fuh •vixilhs rrgiis in exeieitu frgali in apetto hello, 
tpjh rege perfonaUter pr^fente. This order of baronets was 
inlUtuted by King James I, in the year 1611, and was 
then a purchafed honour, for the purpofe of raifing mo- 
ney to pay troops fent out to quell fome infurgencs in 
the province of Vlftet in The arms of which 

province, being a red or bloody hand, every baronet has 
added, on his creation, to his coat of arms. Their 
number at ArA was but two hundred ; but now they are 
without limitation ; they are created by patent with an 
habrnthtm fibi Uf hjendthus n.ofsilis. See. 

BARON AND FEME. The law term for Hiftand 
and ll'lfc. 

Our law conCilers marriage in no other light than as 
a civil contrad. The holin^s of the matrimonial Aate, 
is left entirely to the eccleAaAical Jaw; the temporal 
courts not having junfdi^ion to confider unlawful mar- 
riage as a fin, but merely as a civil inconvenience. The 
puniihment therefore, or annulling of inccAuous and un- 
icriptural marriages, is the province of the Sipiritual 
Court.— Taking marriage in a civil light, the law treats 
it as it does all other contrails; on this part of the fiio- 
je^ therefore, as well as on what relates to marriage pro- 
mifes, marriage fettlements, See this Didt. title 
Marriage. 

By marriage, the hufband and wife are one perfon in 
law. I Inft. 1 1 2,— that is, the very being or legal ex- 
iAence of the woman, is fulpended during the marriage; 
or at leaA is incorporated and confolidatcd into that of 
her hufband : under whofe wing, protedfi^n and e0^f? (lie 
performs every thing ; and is therefore called in our 
law-french a feme eoxeit, [famtna mo coipeital ; is faid 
to be eovnt-baron, or under the protedlicn and influence 
of her huAiand, her bmonor lord; and her condition 
during her marriage is called her coverture. I'hereFore 
if an eAate be granted or conveyed to an huAiand and 
wife and their heirs, they do not take by moierics, as 
other jointenants, but the intire eAate Is in both. 2 Lev. 
39. And if an eAate be granted to an huAiand and wife, 
and another perfon, the hufband and wife have but one 
moiety, and the other perfon the other moiety. Lut. 
§ 291. — A woman may be attorney for her hufband; 
for that implies no reparation from, but is rather a re- 
prefentation of her lord. F. N. B, 27. Upon this prin- 
ciple of an union of perfon in hbfband and wife, depend 
almoA all the legal ^rights, duties and difabilkics, ihac 
either of them acquire by the marriage. 

We may confider the eifeft of thefe rights, duties and 
difa bill ties, according to the following arrangement. 

I. I . CV Grhnts and Cenh affs between Hufkand and W ife j 
2. Uf then being Evidence for 01 againft each other. 

II. Whai Ails and Agreements ef the IViJe bijote Mat- 
rtage bind the Hi(fiand. 

III. J. Of the Hufband* s Power ever the Petfon of h,s 
Wijt, and of her Remedy fot any Injury done to her by him. 

2. Of Afliws hy him fot eriminai Cotrverfatioa t^uh her. 

IV. Of 
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IV, Of hu iHttn'tJi in lit' u/kifrofiirfy ; mtdhirU 
f« his, at t 9 bet Paraphernalia. 

V. ^ VTli^re tht Jhali ie liMi io th* Deits 

cmtta^ed be fin Mmriage\ and tberem §f h Wife that u 
Executrix or xidmtntfttatftx, 

VI Of her Cou/taflj Jnnng Marriage^ andhvw fa** the 
Hujhaml IS hound fyjuih ContnUh 5 and wS<r;cr a W'fe Jhall^ 
he cotfuicted as a rente Sole, 

VII. IVhere fise akne JhaJl he pumjhid for a criminal 
and *wbete the Hujbattd Jhad he anJtuetahU fot what 
Jbe dees m a a jil Afiten, 

Vfll. Wbat AAs dene hy the Hufiand^ or It^fe alone ^ or 
jointly "With the Iflfe, wtll bind the IVtfe ; and therein of her 
Agt cement or Di/agiement tojuch Ails aftet the Death ^ the 
Hufhemd, ^ 

IX. White the Hnfiand ejggi Wife mu/l join in bringing 
Ahlions» 

X. When thrv mufi be jointly fued, 

Xr. Of the Effei^t of DiJtorcei and f feparate Mainte^ 
nanuj Alimony and Pm-Mon^^ 

I. X . At common law a man could neither in poUeffion, 
reverfion or remainder, limit an eftare to his wife ; but 
by Stat, 27 H. 8. c. lO, a man may covenant with other 
perions to ftand feifed to the nfe of his wifei or may 
make any other conveyance ty> her ole, bat he may not 
covenant with bis wife to Itand feifed to her uie. A man 
may devile lands by will to his wife, becauft the deviie 
doth not take effedi till after his death. Co, Litt, 1 1 a 

As to devifes by femes covert. See tit. Devtfe^ Will. 

According to Tome books, by cuftom of a particular 
place, as of Toib^ the wife may take by mmedtate con- 
veyance from the huiband. Pitx^PtefrtfUon 6i.: Bto, 
Cujlom, $6. And it Teems that donatio ^aujt mottis by 
hufbaod to wife may be good ; becaufe that is io the na- 
ture of a legacy, i /*. Wms. 441 . 

Where the hulbond or wife adt en autre diott^ the one 
may make an eilate to the other ; as if the wife has an 
authority by will to fell, Ihe may fell to her huiband. 

I 1 ^, IJ2 . 187 and the notes there. 

If the feme obligee take the obligor to huiband, this 
is a rcicalc in law. I'he like iavv is if there be two 
femes obligees, and the one take the debtor to huiband. 

1 Inf. 264 b : Cro: Car, 551. 

In the cafe of Smith v. Stafford, {Hob. 216,) thehuf- 
band promifed the wife before marriage, that he would 
leave her worth 100/. The marriage took eifedt, and 
the qucAion was, whether the marriage was a leleafe of 
the promifc All the judges but Hobart were of opinion, 
that as die action could not arlfe during the xnarrhige, 
the marriage could not be a relcaie ot it. The dodlrine 
of this cafe Teems to be admitted in the cafe of Gage v. 
Aflon ; ( 1 Salk, 325 : 12 Mod, 290;) the cafe there arofe 
upon a bond executed by the huiband to the wife before 
marriage, with a condition, making it void if flie fur- 
vived him, and he left her 1000/. Two of the judges 
were of opinion that the debt was only fu (pended, as it 
was^n a contingency which could not by any polTibility 
happen during the marriage. But Lord C. J. Holt dif- 
fei;cd from them s he admitted that a covenant or pro- 
mife by the hu/band to the wife, to leave her To much in 
cafe (he furvives him is good, becaufe it is only a future 
debt on a contingency, which cannot hippen during the 
marriage, and that is precedent to the debt ; but that a 
bond-debt was a prefent debt, and the condition was not 
2 


precedent but fubfequcnc, that made it a prefent 
and the marriage was confequently a rtleafe qf it. Tm 
cafe afterwards went into Chauetty ; the bond Wat tb^itr 
j "taken to be the agreement of the parties and relief ac-« 
j TOfdingly decreed. 2 ITra. 4&X •-•-A like decree Vvas made 
in t^e caie of Lattul v. Maciie» 2 P* IVms^ 9431 ami lee 
2 Fnem, 205.— See tit. Bankrupt IV. 3. 

A, before marriage with M agrees with ilf. by deed in 
writing, that (he, or fuch as (he ihould appoint, Ihould, 
during the coverture, receive and dirpefe of the rents of 
her jointure, by a former huibaUd, «s lOie pleafod. It 
was decreed that. This agreement beit^ vtirh the feme hcr^ « 
felf iiefore marriage, was by the marriage eutsnguiJM^ 
Chan, Ca, 21 But where a man before marriage mnekd 
nmth the feme to make a fdtUmeni if certain lands, before the 
mantefge Jhould be folrmmzrd\ they intansarried b^frnr the 
fettlement, and then the baron died : On a bill by the 
widow for an execution of the articles, it was decreed 
agednjl the heir at law of the baron, that Che articles 
ihould be executed. 2 Fent^ 343. 

2. In trials of any fort, Huiband and Wife are not al- 
lowed to be evidence, for or againft each other ; pardy 
becaufe it is impodible their telbmony ihould be iadifhr- 
ent| but principally becaufe of the union of perfon : and 
therefore if they were admitted to be witn^s for each 
other, they would contradict one maxim of law, mmo 
in proprii castfi tefiis ^ debet and if each other» 
they would contradUt another maxim, ^ petm tenetur fiipm 
fum accufare,'^ But where the ofience is dire^ly againd 
the perion of the wife, this rule has been ufoally diA 
penled with; {State Ttials, vA, i. Lord Austt^*s ettffp 
Stra, 633;) and therefore by Stat, 3 H. 7. r. 2, in cafe a 
woman be forcibly taken away and married, foe may be 
a witnefs againi^ fuch her huiband, in order to convift 
him of folony. for in this cafe foe can with no propriety 
be reckoned hss wife; becaufe a main ingredient, her 
confeot, was wanting to the contract: and alfo, there is 
another maxim of law, that no man (hall take advantage 
of his own wrong ; which the ravifoer here would do, 
if by forcibly marr)’ing a woman he could prevent her 
from being a witnefs, who is perhaps the only witnefa 
to that very fad. r Comm, 443, 4. 

The httfoand cannot be a witn^s agatuft the wife, nor 
the wife againft the huiband, to prove the firft marriage 
on an indidment, on S/at, x fat* x. c. ir, for a fecond 
marriage But the fcond wife or huiband may be a wit- 
nefs ; the fecond marriage being void. Bud, N. P, 287 : 

1 Hal. P. C, 693 . 

In Raym. 1, there is an opinion, that a huiband ir,i 
wife may be witneftes againft one another in treafin ; but 
the contrary is adjudged, i Broivnl, 47 : foe 2 Keb, 403: 
and 1 H. P, C. 301 .-^The rule in Lord AudUfo cafe, 
is denied to be law. Raym. x ; and perhaps was admitted 
on the particular circumftattces of the fads which were 
deteftable in the extreme, the huiband having aflifted in 
the rape of his wifo.— In an information againft two, one 
for perjury, and the other for fubomation, in fwear- 
ing on the trial of an ejedment, that a child was fuppo- 
lititious, the huiband of one of the defendant’s was ad- 
mitted to give evidence of the birch, but refuled as to 
the rubornatioo. Std. 377: 2 Keb, 403; Mar, 120.— 
And the evidence of a wife has been difallowed even 
againft others, where her huiband might be xndiredly in 
danger. Dali, 540: Leach's Hawk, P, C. it. 607, 8,-*A 
huiband and wire may demand lureiy of the peace againft 

eack 



in. 1. 2. 


BARON AND F 

each and their evidence muft then of nece/Hty be 

admitted againft each other, i Her.^k. P. C. 253: fee 
S/ra, 1231 ; and the other authorFues cited by Ifafivk/m. 

The wife of a bankrapt may be examined by the com- 
miflioners — -Sec tit. III 1. 

It Teems that a wife may be evidence to prove a fraud 
on the hu/band, particularly if i]>e were party thereto, 
as in cafe of a marriage-brocage agreement. A/V. 431: 
fee II. And in cafes of fedu^\ion. L. E, 55.— And 
in civil aflions, where the hufband is not concerned in 
the adlion, but the evidence is coltataal to difeharge the 
* defendant, by charging the hufband. 1 StKi, 504; and 
fee 1 Stta, 527. 

11 . As by marriage the hufband and wife become one 
perfon in law, therefore fuch an union woiks an extin- 
guifhment or revocation of fevcral afls done by Ker be- 
fore the marriage ; and this not only for the benefit of 
the hufband, but Jikewife oif the wife, who, if flic were 
allowed at her pleafure to refeind and break through, or 
confirm feveral afls, might be fo fur influenced by her 
hufband, as to do things greatly lo hfV difadvantage. 

4 Co. 60: 5 Co. 10: Keilw. 161: ^ th. 55: Ht/l. 72: 

Cro^ C/tr. 304- . _ 

But in things which would be manifeftly to the preju- 
dice of both hufband and wife,^ the law. does not make 
her a^h void ; and therefore if a feme foie makes a leafe 
at will, or is lefi'ee at will, and afterwards marries the 
marriage is no determination of her will, fo as to make 
the leafe void ; but foe herfelf cannot without the con- 
fent of her hufband determine the leafe in either cafe. 

5 Co. 10. 

So where a warrant of attorney was given to confefs a 
judgment to a feme folc, the court gave leave, notwtth- 
llanding the marriage, to enter up judgment; for that 
the authority foall not be deemed to beievokcd or coun- 
termanded, becaufe it is for the hufband’s advantage; 
like a grant of a revcrfion to a ft me foie, who man its 
before attornment, yet the tenant may attorn aftci wards; 
otherwife if a feme lole gives a wan ant of attorney, and 
marrier, for that is to charge the hufband. 1 Sa/j^. 1 1 7, 35);. 

Hut if a feme foie makes her will, and dcvifes her 
land to y. S. and afterwards marries him, and then dies 
yet y. S. takes nothing bv the will, bec.aufe ilic maiii.ige 
was a revocation of it. 4 Co. 60.— See tits. De^f/c., If 'ill. 

Equity will ice afide the intended wife's contr.i6l*>, 
though legally executed, when they appear to have been 
entiTcd Jnio with an intent to tlr^eive ih»* hiifb.uid, and 
urt; in derogation of the rights of marriagf ; as wheie a 
widow made a deed of fettlcmtnt of her and mar- 

ried a fecond hulb.ind, wlio wo.s nor p^i^'y to fuch fctrlc- 
irent ; and it appiviring to the comr, ih.it ;r was in (On- 
fidcncrof her having fuch eftatethat the hufband m.Trritd 
hci, the court fet afide the deed as fraudulent; fo where 
the inirnded wih, the day before her niarpage, entered 
prn..tcly int ’ a recogni 7 .incc to her brother, it was 
de^^rivd to be dvlixe/ed up. See 2 ( AV/. 4I, 79, 
bl ; 2 f'ffv. ’7:2 f'fis. 2O4: foe < I. 2. 

But where .i widow, bff »re her marriage with n fecond 
hi'ili.ind, jiliigncn over the gre.iteil: p.irt of her efface ro 
tiullce.s ii>r thiidjcii b) lar former hufojnd ; though 
it was inliited rlia: this wis wi ii «t the privity, of the 
hcWb.inJ, and done with a de^l;^n to cheat liim, Vft 
couic thought, chat a widow might thuj provide for her 
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children before foe put herfelf under ihe^ power of a huf- 
band ; and it being proved chat Soco/. was thus fettled, 
and chat the hufband had, fuppreffed the deed, he was 
decreed to pay the whole money, without dire^ing any 
account, i Pirru. 408. 

III. 1. By marriage the hufband hath power over his 
wife’s perfon ; and by the old law he might give her 
moderate corrcdlion. 1 Hftxvk. P. C. 258 ; but this power 
was confined w'iihin reafonAble bounds. 874 : 

F* N. B. 80 — In the time of Charles II. this power of 
corrcdlion began to be doubted. 1 Zid. 113: 3 433. 

I'he courts of law however, flill peripic a hufb.ind to rc- 
itrain a wife of her liberty, in cafe of any grofs inifbeha- 
vioiir, l^tra. 478, 875. But if he threaten to kill her, 
foe may make him finc^rcty of the peace, by fuing 
a writ of fupplicavit out of Chattcety, or by preferring ar^ 
ticks of the pcaco againft him in thecouit of Bench^ 
or foe may apply to the Spiritual Court for a dnmee^ ptopttv 
feevitiam. Ciom. 28. J36: F. N. B, 80; llcil. 149. ro«/. 
1 Sid. 113, 116: Diilt. c. 68 : Lamb. 7 : Crom. 133. 

So may the hofoand have fecurity of the peace againft 
his wife. Sha. 1207. 

But a wife cannot, either by hcrfclf or her prochtin 
amy., bring zOomh/e tepUgiando zgzxxifX her hufband; for 
he has by law a right to the cuftody of her, and may, if 
he think fit, confine her, but he muft not imprifon her; 
if he does, it will be a good caufe for her to apply to 
the Spiritual Court for 4 divorce piopur f.rvitiam ; and 
the nature and proceedings in the writ de homiue upL^’* 
amlo foew chat it cannot be maintained by the wife 
ngainft her hufoand. P^e^. in Ch. 492. 

The courts of law' will grant a haboas coipus to relieve 
a wife from unjuft imprifon in ent. 

2. The ground of the adiion for adultery, is the in- 
jury done to the hufoand, by alienating the afFedlions of 
his wife, dcllroying the comfoits anfmg from her coni- 
pniv and that ot her children, and impofing on him a 
fpurious ift’uc. 

In this adlion the plaintiff muft bring proof of the ac- 
tual folemni'/ation of a tnarrriagt' ; nothing fti.ili fuppiy 
its place: cohabitation or reputation are not fufticient, 
nor any collatcial proof whatever. 4 Bn/r. 2057 : Bull, 
N. P. 27: Dcifir. 162: E/p. N. P, 343.— Hut it is not 
ncccftaiy to prove a marriage according to the ceremony 
of the church of Enj^/rnd ; if the parties arc jinvs, Piua- 
k‘n, A'C. proof f fa marriage according to their litcs is 
fuiruient. Bull. N. P 28. — 'i'he confelfujn of the wife 
will be no proof againft the defendant; but a difcouife 
between her and the defendant in-iy be proved, and tiie 
defendant’s letters to her; bin the wife’.s letters to the de- 
fendant will be no cvidt'iice fur him Id. 

'1 he injury in cafe of adultery being great, the da- 
mages are gcncr.-iflv <onl.derabfo, but ojpend on cir- 
cumftanccs; Inch on the one h^nd as go in aggravation 
rf damages, and to hiew ihe circuniftances .intl propcity 
Of defendant ; or on iht- other hand, fuch as go in ex- 
renuation 01*^ the ofiviiee, and miiigation of damages. 
Bull. N. P. 27: Ejp. 343, 4 -—'1 he defendant may piove 
paiticular a^ts of crimitialuy in the wife, pievious to her 
guilt wiLl.*'lam, but not her general chai-adicr, in extenu- 
aiion. Id lb. 

If a womuii Is fufiered by her hufliand to live as acorn- 
mon proaiitutc, and a man is thereby drawn intOi////i. ton. 

* no 
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no ifttoO at the Tpir of the huiband will lie ; botjf the 
bufband does hot know this^ it £oe$ only in raitigatioo 
ofdaTOAgcs- /^,/t ® ^ 

It is now deceraiifled that *if the hu(band confent to 
bis wifc^s adulter/j this will go in bar of hh aiC^ion. 
4 TermRtp. 657, in the cafe of Duherlj v. Geeffia^.-^See 

liMod.iiin 

It Teems to in the dilcretion of the ^oort to grant a 
new trial in this adion, on account of excels ve damages ; 
but which they will be very cautious in doing, 4 Term 
Rep^ 651. 

If adulte^ be committed with another man's wife 
iMithout at^ jofce, hut by htr awn a>nfent, though the hnf- 
band may have aflault and battery^ and lay it ^vi ^ at- 
mis, yet they lhall in that cafe punifh him below for 
that very offence; for an indidment will not lie for fuch 
an afTault and battery ; neither fliall the hufband and 
wife join in an adlon at common law ; and therefore 
they proceed below, either cii'illy, that is, to divorce 
them, or criminally, becauTe they were not criminally 
profecuted above. 7 MoJ. 81. 

IV. As to the lands of the u'i/e. The freehold or right of 
ofTeiTion of all her lands of inheritance, veils in the 
ufbind immediately upon the marriage, the right of 
property liill being prcTerved to her. i Inft. 351 
273 b\ 326 h, in note. This eilate he may convey to 
another.-*An incorred ftatement in the book called 
Cafes in Equity, temp, Ld Talbot, 167, of what was 
deliveixd by his lordihip in the cAfo of Rohmfon v. Cum- 
mini, feems to have given rife to a notion that the huf- 
band could not make a tenant to the praecipe of his wife's 
ertate for the purpofc of fuffering a common recovery of 
it, without the wife’s previoufly joining ;n a line ; but 
it now Teems to be a fettled point chathecan. See Ctuije 
on Rico'vettct ; and poll. lit. Fiar and Recov , —By 6'/^/. 
32 W 8 r. 28, Icafes of the wife's inhcritantc mullbe made 
by indenture, to whkh the hufband and wife are both 
parties, to he feah-d by the wife, .'ind the rent to be ic- 
ierveJ to the hufbnnd and wife, and to the heirs of the 
wife; and the huiband ihall not alien tie rent longer 
than during the coverture, except by fine levied by huf» 
band and wife.— By the fame n^'l it is provided that nO 
fine or other a£l done by the huiband ouly of the inhe- 
ritance or freehold of his wife fliall be any difeontinu- 
an< c thereof, or prejudicial to the^ wile or her heirs, but 
the} may enter according to ihtir rights ; fines wherc- 
uiuo the wife is paity and privy [and the above men- 
tioned lenles] only excepted. As to alienations of a 
hulbahd's eilate by a woman tenant in dower, IAl, fee 
8 iat, 1 1 H. 7. c 20, which makes them void. See 
VIII. and alfo tit. Fotjeitute. 

As to thattil\ teal, and things in a^lion of the lotfc) where 
the hu/baud furxives the u//e. 

At the common law, no perfon had a right to admi- 
nifler. The ordinary might grant admiinllration to 
whom he pieafed, till the llatuies which gave it to the 
next of kin, and if there were perioiis of tqual kindred, 
whichever took adminillration firfl was entitled to tSe 
furpius. The flatute of diflribution was made to pre- 
venfthis. Where the wife was entitled only to the trufl 
of A chattel real, or to any chofe in ai^Iion, 01 rontingenc 
incerell in ani kind of perfonalcy, it Teems to have been 
doubted, whether if the hufband furvived her he was in- , 


titled to the benefii of it or not. See 1 lu/f. 3$! : 4 /jff, 
$7: RcL Ai* 34^: All. 15: Cto, ElJz. 466: 37: 

C//i. Ca, Eq 2)4.— See tit. B^^eentot, J. 1 ; V. R. 

Upon the conilrudion of the flatute of Dillributions, 
(fee tit. Executor, V. 8^) it has been held that the huf* 
band may adminifter to his deceafed wife ; and that he is 
entitled for bis own benefit to all her chattels real, things 
in aAion, trufb, and every other fpecies of perfonal pro- 
perty, whether a£loaIIy vefled in her, and reduced into 
po/iciiioD,'or contingent, or recoverable only bf* a£lion 
or fait**-«^It was however made a quellion after the $tau 
I 29 Car, a. c. 3* ^ 25. whether if the hufband having fur* 

I vived his wife, afterwards die, during the fufoenfe of the 
contingency upon which any part of his wife’s property 
depended, or without having reduced into pofTeffion fuch 
of her property as lay in adtion or fulc, his reprefentative 
or his wife’s next of kin were entitled thereto. Hut by 
a feries of cafes it is now fettled, that reprefentative 
of the hufband is entitled * b 8 much to this fpecies of his 
wife's property, as to any other ; that the right of admi- 
niflratlon, follows the nght of the eilate, and ought ^ia 
cafe of the hulband’s death, after the wife, to he grhiited 
to the next of kin of the hufband. See Mr. Afojjrutv'/ Lam 
Ttafis 475. And that if adminiflration tie Lmis mt of the 
wife is obtained by any third perfon, he is a truflee for the 
reprefentative of the hufband. See 1 P, fPms, 378, 382. 

If the wife fut<vtv€ the hiJtand,—ho to this point, there 
is a material difference with refpedl to chattels real, and 
goods, cattle, money, and other chattels perfonal.-*-* 
All chattels perfonal, become the property of the huf- 
band immediately on the marriage ; he may difpofe of 
them, without the confent or concurrence of hh wife ; 
and at his death, whether he dies in her life-time, or 
furvives her, they belong to his perfonal reprefentative. 
See 10 Co. 42: 2 Inft, 510. 

With rcfpe^l to her chattels real, as leafes for years, 
there is a dil^infHon between thofe which are in the na- 
ture of a prefenc vefted interell in the wife, and thofe in 
which fhe has only a poffible or contingent inteieil. To 
explain this fully, it Teems proper to mention, that it 
was formerly held that a difpofitioo o/a rmn of years to 
a man for his life, was fuch a total difpofition of the 
term, that no difpofition could be made of the poffible 
refidae of the term ; or at Jeafl that if it was made, the 
flrfl; devifee might difpofe of the whole term, notwich* 
Handing the devile of the refidue. {MThis is reported 
(Dy, 74,) to have been determined by all the judges in 
a cafe in 6 Ld, 6. 'I'be Court of Chancery firll broke 
through this rule, and fupponed fuch future difpofitions 
when made by way of trull; their example was followed 
by the courts of law in Mat, Mantmig's cafe, 8 Rep. 94 b, 
and LamptRsrafe, 10 Rep, 46 b. This difpofition of the 
rcfidue of a term, after a previous difpofition of it to one 
for life, operates by way of executory devife, and the 
interell of the devifee of the refiduc is called a poifibi- 
hey. This poffible interell in a term of years difiers 
firm a contingent interell created by wa) oT remainder. 

If a perfon limits a real eflate to A, for life, and after 
the deceafe of A, and if B. dies in A 's life-time, to C. 
for a term of) cars; this operates not as an executory 
devife, but as a remainder, and therefore is nut to be 
Lonfldervd as a poffibiliiy, but as a con ingeiic interell. 

Now if a perfon marries a Woman pofleilcd of, or en- 
titled to die trull of a prefent, a^lual, and veiled, intereit 

in 
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rn a term of years, or any other chattel real, it fo far be- 
comes his property* that he may dirpofe of it during her 
life i and if he furvives her* it veib'in him abfcilutely ; 
but if he makes no difpoiition of it, and ihe furvives 
htm» it belongs to her, and not to his reprrfencatives: 
nof is he in this cafe in titled to difpofe of it from her by 
will. Frac, Ch. 418 : z 270. 

If a perfon marries a woman entitled to a poUihle or 
contingent interell in a term of years, if it Is a legal in- 
terell, that is fuch an intercll, as upon the determination 
of the previous eilate, or the happening of the contin- 
gency, will immediately veil in poiTellion in the wife, 
there the huiband may afiign it ; unlefs perhaps in thofe 
cafes where the poiTibility, or contingency, is of fuch a 
nature, that it cannot happen during the huiband’s life- 
time. I Infl, 46^ : EO 514: Hntt^ 17 : i ^alk, 326. 
Biit it is an exception to this rale, at leail in equity, that 
if a future or executory intcrtll in a term or other chat- 
tel, is provided for the wife, by cr with the confent of 
the hufband, there he cannot difpofe of it from the wife, 
as it would be abfurd to allow to defeat his own 
ngreemenc. But this fuppofet the provifion to be made 
before marriage ; for if made (ubfeqoent, it is a mere 
voluntary a^, and void againil an iiiignee for a valuable 
confideration. 1 C/ja, Ca, 225: 1 P'irn, 7, 18: 1 Eq, 
Ah. 58. 

If a wife have a chattel real en auter as executor 
or admintftrator, the huiband cannot difpofe of it. 1 Inft. 
3^10. But if the wife had it as executrix to a former 
huiband, the hufband may difpofe of it. 3 Wilf, 277.— 
And if a woman be join tenant of a chattel real, and 
marries and dies, the huiband fliall not have it, but it 
furvives to the other jointenanc. 1 f;/^. 185 And 
the huiband hath not power over a chattel real, which 
the wife hath as guardian. ri<nsj<i. 294. 

V?mgs ih a^jon do not veil in the huiband till he re- 
duces them into poiletiion. It has been held that the 
hufband may fue alone, for a debt due to the wife upon 
bond ; but that if he join her in the a^ion, and recover 
judgement and die, the judgment will furvive to her. 

1 Ftm. ^96 : fee All. 36: 2 Le<v. 107 ; 2 FtK. The 
principle of this diilindtion appears to be, that his 
bringing the afiHon in his own name alone, is a difngree- 
ment to his wife’s iptereil, and implies it to be his inten- 
tion that it fhouid l^t furvive to her ; but if he brings 
the a^ibn in the joint names of himCelf and his wife, the 
judgment is that they <(houId recover; fo that the 
furviving wife, and not the repreien cat! vc of the hufband, 
is to bring the feire facias on the judgment. In 3 AtJk. 
21, Lord HatdfMtike is reported to fay, that at law if 
the hufband has recovered a judgment for a debt of the 
wife* and dies before execution, the furviving wife, not 
the httlband’s executors, is entitled. 

Thefe appear to be the general principles of the courts 
of Law, relpefting the intereft which the huiband takes 
in^ and the power given him over the things in adion of 
his wife ; but the courts of £qu//f^ have admUted many 
very nice diflinftiont refpefiing them. 

I. A fcitlemeocmade before marriage, if made in con- 
fideratton of the wife’s fortune, entitles the reprefentative 
of the huiband dying in his wife’s life-time, to the whole of 
>er things in aflion ; but it has been faid, that if it is not 
made in conTideration of her fortune, the furvivings^ife will 
be entitled to the things in adlion, the property qf udiich i 
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has nof been reduced [into his power] by the hlifband it 
his life-time; fo ir the refrlemint is in confideration of a 
particular part of her fortune, fuch of the things in ac- 
tion as are not comprifed in that part,* it has been faid, 
furvive to the wife. See Fre, Cb. 63 ; 2 Fern* 50a : ^alh. 
168. In the cafe of Bhis v. Cotmtefs f Hfn/ord, (2 Van. 
501,) a fettlement was made for the beneltt of the wife, 
but no mention was made ot* her perfonul efhice ; it was 
decreed to belong to the reprefentative of the huiband ; 
and it was then faid, that in all cafes wheie there was a 
fettlement equivalent to the wife’s portion, it ibould be 
intended that he is to have the portion, though there is 
no agreement for that purpofe. See Eq. Ah. 69. 

2. If the hufband cannot recover the things in a^ioa 
of his wife but by the afliflance of a Court of Equity, 
the court upon the principle, that he who feeks equity, 
mud do equity, will not give him their ailillaDce to re- 
cover the property, unlefs he either hns made a previous 
provifion for her, or agrees to do it out of the property 
prayed for ; or unlefs the wife appears in court, and 
confents to tlie property being made over to him. 2 P. 
H'fns. 6^1 : 3 P. ff'msi I2: To/b. 179: 2 Vex 669. 
Neither will the court, where no fettlement is made for 
the wife, dircil the fortune to be paid to the hufband, 
in ail cafes where (he does appear perfonally and confent 
to it. 2 /#2. 579. It appears to be agreed, that the 
intereft is always payable to the huiband, if he main- 
tains his wife. 2 Viez. 561, 2 ; yet where the hufband re- 
ceives a great part of the wife’s fortune, and will not 
fettle the refl, the court will not only flop the payment of 
the refidue of her fortbne, but will even prevent his 
receiving the intereft of the refiduei that it may accumu- 
late for her benefit. 3 Atk. 21. 

3. Volun tiers and afTignees under a commiflloii of 
bankiuptcy, arc in cafes of this nature fubje<5l to the 
fame equity as the huiband ; .nnd are therefore required 
by the court, if they apply for it’s aflillance in recover- 
ing the wife’s fortune, to make a proper provillon for 
her out of it. 2 Atk. 420 : i P. IVms. 382. But if the 
hufband adlually nfligiis either a truft term of his wife, 
or a thing in .'idlion, for a valuable confideration, the 
court does not compel the afiignee to make a provifion 
for the wifo. 1 />ra. 7. See i Vtrn. 18.— and C(\*sF, 
ff'fMs. i. 459, /■// mte, where Lord Tburhw is reported 
have faid in a cefe before him ** that he did not find it 
any where decided, that if the hufband makes an a^ual 
afiiqnment by contrstSl for a Viiluable confideration, the 
afiig^ce fiiould be bound to make any provifion for the 
wife ; but that a court of equity has much greater 
'confideration, for an aflignmenc equally made by con- 
trail, than for an aflignment made by mere operation 
of law ; for in this latter cafe the creditor fhouid be ex- 
ailly in the c.ifa^f the hufband, and iubjeil precifely 
to the fame equity in favour of the wife.” 

4. But notwithftanding the uniform and earneflTo- 
licitude of the courts of equity, to make fome provifion 
for the wifo out of her fortune, in thofe cafes where the 
hiffband, or thofe claiming under him by ail of law, 
cannot come at it, without the afliftance of thofe courts. 
Rill ir dpes not appear chat they have ever interfered to 
prevent its being paid the hufband, or to inhibit him 
from recovering it at Jaw. 2 Atk.^10 . — In Pre. Cb. 4 1 4, 
it is obferved, that if the truAees pay tlie wife’s ior- 
tunCi it is without remedy. 

5, Money 
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g. Money due on ^mortgage is conAdered as a thing 
in atUonn It Teems to have been formerly underftooa 
that as the'hulband could not difpofe of lands mortgaged 
in TeCy witliuat the wife, the eilate remaining in the wife, 
carried the money along with it, to her and her repre- 
Tentatives ; but chat as to the trull and the abfolure power 
of a term of years, there was nothing to keep a mortgage 
debt, fecured by a term, from going to the hu (hand’s re> 
prefentatives : but this dilfindtion no longer prevails; 
and it is now held that tho* ih the cafe of a mortgage in 
fee, the legal fee of the lands in nrortgage continues 
in the wile, Ihe is but a trullee, and the trull of the 
mortgage follows the property of the detc. See i P 
458 : 2 207. 

6. If baron and feme have a decree for money in 
right of the feme, and then the baron dies, the b'cni’/icof 
the decree belongs to the feme, and not to the cxe' utor of 
the hu/hand. This was certilied by //yr/r, Ch J and 
his certiAcate conAiincd by Lon/ Chnucelht . i Cb%. Ca. 27. 
If the wife has a judgment, and it is extended upon an 
gugtft the hulband may alfign it without a conlidcration. 
bo if a judgment be given in truft for a feme foie, who 
mairies, anu by confenc of her truAees is in pollciiion of die 
land extended, the hu/band may alfign o\ei the extended 
intercll; and by the fame reafon, if the feme has a 
decree, to hold and enjoy linds until a debt due to her 
is paid, and ihe is in polkifinn ot the land under this 
decree, and marries, the hulband may allign it without 
any conAderation, for it is in natuie of an extent. 3 P* 
Wms, 200. 

The above fummary on this part of the law relative 
to baron and feme, is principally taken from the ingenious 
and laborious notes on 1 //i//.— To which may be added 
Che foMowing mifcellaneous obfervations. 

7. Jf a Icale be conveyed by a fenie/of't in trull for the 
ufe of herleJf, if Ihe ifcervvards manics, ic cannot be 
diTpofed ol by the huA^and : if Ihc dies, he ihdll not have 
r, but the executors of the wife. Manh ^4 : Sec 2 
270. 

II zfLme having arentfor life takes hulband, the haron 
(hall have adlion of debt for the rent incurred dm ing 
the coverture, afcei the death of the/rwr. 1 Danv.-jK). 
/ind arredis due in the life-time- of the hulband, af' 
ter his death, iliall iurvive to the wife, if Ihe outlives 
him, and lier adminiilrators after hcrdea<ii. 2Lut. 1151. 
A feme leAec for life, rc-nderingrent, takes hulb.ind and 
dies, the bmoa ihall be charged in action of debt for the 
rent which was grown due curing the coverture, becaufe 
he took the prohis out of which the rent ought to illue. 
Ktilw. 125 Rtiym 6. 

If a feme to\ert files a woman in the fpiricual court for 
adultery with her hufbinci, and obtains a Icntence agamlt 
her, and colls; the hulband iiuy relcafe iliele colls, tor 
the nnrriage continues, and wh*itever acciues to the wile 
during covei ture,'' belongs to the hulband ; j>Lf Hilt Ch j. 
on motion for prohibition. 1 balk. 115. 

But if the hulband and wife be divorced a rntti^a 
tlfctQ, and the w'ile ha^ her alimony, and fucs lor defa- 
mation or other injury, and there cells, and ihe huf- 
btnd rcleafes them, this Hull not bar the wife, for thefe 
coiU come in lieu of what Ihe hath fpent out of her 
mony, which is a feparate maintenance, and not in the 
power cf her hulband. i Rol, ^z6 1 3 204 : 

1 Rol. Ahr. 343 ; % RqL Abr. 293 . i SalL 115. 

VoL. L 


A legacy was given to a feme covert, who lived ftpa* 
rate from her hulband, and tlic executor paid ic to the 
feme, and took her receipt for it: yet on a bill brought 
by the hulband again A the executor, he was decreed to 
pay ic over 'again, with intereil. 1 Pern, 261. 

If hulband is attainted of fclooy^, and pardoned on con- 
dition of cranfportacion for lile, and afterwards the wife 
becomes intitled to an orphanage Aiare of perfonalcAacci 
it Ihall not belong to the huA^aod, but to the wife, 3 
H'mj. 37. 

Trinkets and jewels given to a wife before marriage, 
become the hulband’s again by marriage, and are liable 
to his debts, if his pci'fonal ellatc is not fulAcicnt. 2 Ark, 
104. 

8. And as the hu(b.ind may generally acquire a property 
in all the pcrfonal fubllance of the wife, fo in one par- 
ticular in fiance ihc wife may acquire a property in (oir.e 
of her hufband’s goods, uhich (hall remain to her after 
his death, and not goto his execucor«. Thefe are called 
Yitr pataphanalia \ whieh is a term bon owed from (he 
Civil Law, and is derived from the Greekt Agnifying 
fomcching over and above her dower. Our law ufes ic 
to Agnify the appai*el and ornaments of the wife fuitable 
to lier rank and degree; and therefore even the jewels 
of a Peerefs ulually worn by her, have been held to be 
parai^hernaUa* Moot 213. — 1 bclc Ihc becomes entitled ro 
at the death of her hulband, over and above her jointure 
or dower, and preferably to all other representatives. C»9. 

343>7 : » Ro- Ah. 911: 2 Lion. 166 Neither inn 
the hulband deyife by his will fuch orn.imcnts or jewiis 
of his wife ; though during his hie, perh.ips he luih the 
power to fell or give them away. N^ys Max. c ^g; 
2 Lomm. 436.— -Cue if ll.e continue in the ufc of ihe.u, 
till his death, ihe (hall afterwaids letain them ngainlt his 
executors and adiiiiHillrator<!, and all other perions tx- 
CL pt Cl editors, wheie there is a deficiency of allots i 
/Pms. 730.— And her necelliry i nparrl is proiedlcd otn 
againll the ciiim ol crcJitois. AV'/ Max. r. 4 j. 

That the uitlow^s p.iraf/hci naiia are fulj il to the 
debts, but preferred to the legacies ol the hulband ; and 
th.u the general rule^ of mailhaliing aAeis arc appliti- 
ble in giving eAVcl to lucli pnoiii), he not only 1 
//wij: 730 quoted above, bur alfo 2 P. kp'mr 54f : a Atk. 
104, 642 : 3 Atk. 369, 393 ; 1 Fet, 7 . See alio Chu. Ca. 
240 I I C. k. 27. 

In one place Ro/k fiys,the wife Aiall h.ave a nec^lTary 
hf'i/ Hr.d .Tpparcl. I Kol gii. / 20 — fiiithcr on t*i« 
fubjeiil of Paraphernalia. Lorn. I) tit, aa i Ft it 
(F- 3-) 

V. If a Fime foie indebted t.ikes hulband ; her df^bt 
become^ chat cf the hun)aiKi and wife, and both ate to be 
fued foi it; but the hulband is notlnblc ifter the death of 
ihc wife, unlefs there be a judgment againft both dming 
the coverture. 1 Rol.Abt 351. /, A, //. 170. Where 
there is judgment again (i dfnnt Jole, who manics and d.cs, 
the baron Aiail not be eba/ged iherewilfh: (hough if the 
judgment be had upon Juic /attai againft lata atulfeme^ 
and (hen ihe Jtmt dU®, he lhall be cluirgrd. 3 Mod. 186. 
In abtion brought againll a ft mt Jih , if, pe.iding the aCition, 
Aie marries, (his (hdli not abate the aaton ; buith* 
plaintiA may proceed to judgment and exccuiioii again t 
her, according ^s the Aiilion was commented. 1 
217: Iftn. 12 /K 3 And if I al<ai Lcbrougic 

I to 
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to remove the caufe, the plaintiff is to move for apiece- 
iiiTiflo on the return of the habtas iotpus : alfo the court of 

R, may refufeit, whcie brought 'to abate a juft ac- 
tion. 1 Salk. 8. 

In general the hufhancl is liable to the wife’s debt-^, con- 
traded before marriage, whether he had any portion with 
her or not ; and this the law prefumes reasonable, be- 
caafe by the marriage the hulband acquires an abfolutc 
intereft in the pcrfonal cllate of the wife, and has the re- 
ceipt of the rents and profits of her real eilate during 
coverture ; aJfo whatever accrues to her by her labour, or 
otherwife, during the coverture, belongs to the hufband ; 
fo that in favour of creditors, and that no perfon’s ad 
/hould prejudice another, the law makes the hufband 
liable to thofe debts with which he took her attached. 
jF. N.B, 265 : 20 H(n, 6, 22 b : A/oor 468 . 1 RoL Abi . 
352 : 3 AloJ. 186. 

If baron and feme arc fued on the wife’s bond, entered 
into by the feme before marriage, and judgment is had 
thereupon, and the wife dies before execution, yet the 
hufband is liable ; for the judgment has altered the debt. 
i.W.3^7. 

If judgment be againft hufb uij fnd wife, he die's, and 
(he furvivcs, execution may be againft her. i RA. Abi . 
890. /. 10, 50 : See port X. 

Where a man marries a ^c, her evi 

dence ihall not be allowed to chaige her fecond hufband 
with more than flic can prove fo have ailually come to 
her hands. Agreed pr/ rw;. Abt.Eq.Ca, zij. Hd. 1719. 

D. conjtjjed a judgment to h\ who made his wife, the 
plaintiff, cxemtiixf and died ; flie adm irjitnd and turn ried 
a /econd hujhand, and then NWithout her hufband, 

ack 7 KnQUdy;i d fattsfallinn^ th(.u^^h 7 io f cal JaU\fa^ion 7 'iadc. 

The court held that this wai> not good. Sul. 31. 

A wife admit, ijlrair.'x under 17 (hall join with her huf- 
band in an adiun ; /r> ifdtn^ j. MoL 297. 

It a feme exnutiix takts bamitt ‘‘ud h ithnft^ all ac- 
tions., this ftiall be a b^r during the coverture without 
queftion ; by the iufticc^. Br. Rtitafts., pi. 29. 

Jf a feme cxc'.utnx take biuotiy and tiu; ba)on pnt^ hirn- 
ffivarb’tramfnt fet d at n if the ttflato), andavatd ts 
made., and the ba^on \\\c feme Jhall be barred \ pet tot* 
cur'', Btookefay^, th.ii front hence it feenis to him, that 
the releafe of the baion without the feme is a good bar 
againft the feme; quod cmctd^tut., anno “^9//. 15.; and 
therefore there he excepted thofe debts in His releafe, 
otherwife they liad been extindl. Br. Rtkafes^ //. 79. 

If a man marries an adminiftratiix to a former huf- 
band, who in her widowhood wafted the a/Tets of her in- 
tellate, the hufband rs liable to the debts of the inteftate, 
during the life of the wife; and this flrall be deemed a 
de^ajiacit in him. C/o. Cat. 003. 

VI. Every gift, grant, or difpofjtion of goods, lands, 
or other thing \s h.itiocver, and .all obligations and feoff- 
ments m:.de by .x fctnt roco/, without her hufband’s con- 
(ent. arc void. I //. 125: Fit^z.. Cmurt. 18. 

The husLviiid ib obliged to maintain his wife in nccef* 
fanes ; yc: rlicy niuft be according to his degree and eftace, 
10 chaiy/" him; and ncccflarics may be fuitable to a huf 
banti dtgicv'of ijuality, but nut to his cllate; alfo they 
ma\ be necertar; , but not e\ mMjJitute to charge the 
husb.ind I Mid. 12 j: i Alef Abe. 354, If a 'wumwn 
buys riling i fur J>tT i ccefihry apparc', though without the } 


confent of her husband, yet the husband fhall be bound 
to pay it. 4;. And if the wife buys any thing 

for herfclf, children, or family, and the baron does any 
a^l precedent or fubfequent whereby he (hews his con- 
fenr, he may be charged thereupon. 1 Sid. 120. The 
expcnces of a feme covert’s funeral, paid by her father, 
while her husband had left her, and was gone abroad, 
deemed neceftarics. H. Black. Rep. 90. Though a wife 
is very lewd, if fhe cohabits with her husband, he is 
chargeable for all neceffaVies for her, breaufe he took 
her for better, for worfe : and fo he is if he runs away 
from her, or turns her away: but if Jbe goes a^oayftrom bef 
hvjha7idt then as foon as Aich reparation is notorious, who- 
ever gives her credit doth it at his peril, and the hufband 
is not liable, unicfs he take her again. 1 Sa^k. 119: fee 
I .SV;^. 6.J.7, 706: and as to aflions againil femes covert 
having eloped fee 2 Black. Rep. 1079. 

If a man cohabits with awom.an, allows her to afTume 
his name, and p id'es her for his wife, though in fadl he is 
not married to her, yet he is liable to her contrails for 
nccclTaiies ; and therefore tie unqurs aecouple is a bad pica 
in an adlion on the c afe for the debt of a wife ; it is good 
only in dower or an appeal. Bull. N. P. 136: Efp, N. 
P. 124. 

Although a husband be bound to pay his wife’.s debts 
for her reafonabJe provifion, yet if fhe parts from him, 
efpccially by reafon of any misbehaviour, and he allows 
her a maintenance, he fhall never after be charged with 
her debts, till anew' cohabitation; but if the husband 
receive her, or come af{er her, and lie with her but fora 
night, that may make him liable to the debts. Pajeh. 
3 Ann\ Alod. CaJ. I/17, 171. Jf there be an agreement in 
wriimg between husband and wife to live feparatc, anti 
that Ihe fhall have a feparatc maintenance, it ftiall bind 
them both till rlicy both agree to cohabit again ; .iiid if 
the wife is willing to return to her husband, fhe may ; but 
it has been aeij^.uged, th.at the husband hath no coeniie 
power over the wife to foire her, though he may viiit 
her, and ufe all lawful means in older 10 a reconcilia ion. 
Muh. G(0. 1, Alod. Ca. m L, Gd E. 22 . 

Where theic is »i f<»j).iration by confent, and the wife 
hath a feparatc allowance, thofe who irufther, do it upon 
her own credit, i Sulk. 116. Jf a husband makes his 
wile an ailowance for clothes, Cii’f . which is conilantly 
paid her, it is faid he fhall not be charged 1 S.d. 109. 
And if he forbids particular perfons to trull her, he will 
not be chargeable ; but u prohibition in geiur d, by put- 
ting her in the news-papers, is no legal nocivC not to irult 
her. 1 Pent. 42. 

It may now fafcly be aflumed as a pilnciplc, tbat 
** where the husband and wife part by confent, and fhe 
h«is a feparatc maintenance from the husbana, ihe di dj 
in ail cafes be fubjed to her own debts — Fldsw... i.ift 
finally decided and fettled in the cafe of P..rfi^Jlead \ .L i !y 
Lamjborought AI. 23 Geo. 3. and //. 23 Gio. 3, W'iicie in 
adiuns againft the defendant for goods fold Hit' pK.uJfd 
coverture; and the piainiift'S replication “that f.ic 
lived feparatc and apart from her husband, from whom 
fhe had a feparatc maintenance; an i fo w'as liiblc to 
her own debts,” was on demuner holden to lx* good ; and 
plaintiff had judgment. — In the above caie the plea 
aho ftaced that the husband lived in hihwil., winch being 
out of the procefs of the court, fome flrefs was l.aid on ic 
in the decifion ; but in the cafe of v. BioiG^ H. 

24 G\v. 
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24 Gi*o. 3. It w^5 decidecl as a general principle, that the 
husband was not liable in any cafe where the wife lived 
apart, and had a (eparate nitiintcnance ; and thi> princi- 
ple was rccogniised in Corbett v. Poclnhx which fallowed 
it. I, l\‘nn Htp. 5. 

It has been fuid, that when the husband and wife live 
apart, the wife mull have a feparace maintenance f^om 
ti*t h^Jhdtid, in order to difeharge him. 4 Bwy, 2078.— 
But this opinion ieems much Ihakcn by that of Lord 
in I Jam Rep. 5 — 1 1, where he fays, the cafes 
(already mentioned) do not rcll on one or two circum- 
ll.tiices but on the great principle which the court has 
laid down that where a woman has a feparate cllacc, 
and ails and receives credit as a feme foie, (he (liall be 
liable as luen’* — A principle which extends further than 
the fads of any cafes yet determined.— And it feems that 
now a dererminacion in 1 2 603, where coverture 

and the life of the husband in helavd was given in evi- 
dence in an a£lion again ll a woman who had traded for 
12 years as a widow, is not Jaw. 

The hmut in an account lliali not be charged by the 
receipt of his wdfe, except it cime to his ufc. 1 Danv. 
707. Yet if (he ufually receives and pays money, it will 
bind him inequity. Abt . Caf. Eq» 61. And why notin 
law, in an aclion for money had and received ? For 
goods fold to a wife, to the ufe of the husband, the huf- 
band (hall be charged, and be obliged to pay for the 
fame. Sid 425. 

if the wife pa-ivn her clonths for money, and afterwards 
hofvo^vs jiioney to ledtem them, the husband is not charge- 
able unlcfs he were confenting, or that the iirli fum came 
to his ulc. 2 Shou\ 283. 

If a wife cakes up clothes, as (ilEe^Cifr. and pavjns them 
before made into clothes, the husband Hiall not pay for 
them, be( nufe they never came to his ufe; otheiwife if 
made up and worn, and then pawned ; per Holt Ch. J. at 
Guildhall. 1 Salk. 118. 

A wife may ufe the goods of her husband, but (he may 
not ( ifpole of them : and if fhe takes them away, it is 
not felony, for Ihe cannot by our law fteal the goods of 
her iiusband ; but if Ihe delivers them to an adulterer, 
and he receives them, it will be felony in him. 3 Inft, 
30?, 310. 

if LiiC btvort is btjOTid fa in any voyage, ami duunghls 
ah/enci the ivf buys neiej/ev it this is a good evidence for 
a jury to find that the baron ajfim*ft, Sid. 127. 

A husband who has abjureu the realm, or who is ba- 
nlOied, is thereby cii'iliU} mouaus ; and being clifabled to 
fiie or be fiied in right of his wife, ftie mull be confidcred 
as Vi ft me foie \ for it would be iinrcafonable that Ihe (liould 
be remedilcfs on her part, .^nd equally hard on thufe who 
had any demands on her, that, not being able to have any 
rcdiefs from the husband, they fliouid not have any 
aguinll her. Bro* Baron and Feme, 66: C<j. 133 ; 

1 Rol. Rep. 400 : Moo) 851; 3 Bulji. 188 : 1 B:djl. 140 : 

2 Fern. 104. 

In /^///////> the defendant proved that l>ie was married, 
and her husband alive in France, the plaintiff had judg- 
iqent, upon which, as a verdidl againll evidence, ihe 
moved lor a new trial, but it was denied ; for it iliall be 
intended that ihe was divorced : beildes the husband is 
an alien enemy, and in that cafe, why is not his wife 
chargeable as a feme foie i \ Salk., 116: Dterly v. Duebefs 
of Ma%arine, 


By the ciiflom of London, if ^ feme nvnf trades by her- 
felf, in a trade with which h^r husb.inJ does not interm^iF 
dUj flie may fue and be iueJ :ii vifeme fiU. 10 Mad. 6 . 

But in fuch cafe flie canno't give a bond and w'arrant 
of attorney to confeHi a judgment ; and when fued as a 
feint foie, ilie mull be fued in the courts of the city of 
London ; for if fued in the courts above, the husband 
mud be joined. So the wife alone cannot bring an ac- 
tion in che courts above, but only in the city courts ; 
and this even chough her husband be dead ; if the cauie 
of artion accrued in his life time. 4 7 h/n Rip. 361, 2. 

Where a married man is tranl’pcrtcd for any felony, 
f^c. the wife may be fued alone, for any debt contratlcd 
by her, after the cranfporcation. 1 Tam Rep. 9. 

VII. In fome cafes the command or authority of the 
husband, either' exprefs or implied, will privilege the wife 
from punilhment, even for capital offences. And there- 
fore if a woman commit bare theft or burglary by the 
coercion of her husband, (or even in his company which 
the law condrues a coercion,) Ihe is not guilty of any 
crime, being confidcred as ading by compuKion, and 
not of her own will. 

But for crimes mala in fc, not being merely offences 
againd che Jaws of focicty, Ihe is anfwerable ; as for 
murder and the like ; not only becaufe thefe are of a 
deeper die ; but alfo fince in a date of nature, no one is 
in fubjedion to another, it would be unreafonable to 
fcrcen an odender from the punifhment due to natural 
crimes, by the rednements and fubordinations of civil fo- 
ciciy. In tr^afonMo, (the highed crime which a member 
offociety can, as fuch, be guilty of) no pica of coverture 
dull excufe the wife: no prefumption of the husband's 
coercion dull extenuate her guilt, i Haleys P. C. 47. 
And this as well.becaufc of the odioufnefs and danger- 
ous confequence of the crime itfelf, as bccaufe the huf- 
band having broken through the mod facred tie of focial 
community, by rebellion againd the date, hasnoiirhc 
to that obedience from a wife which he himfclf as w 
fubjei^l has forgotten to pay. 4 Co/v//;. 28, 29. (iJiic die 
diall not be confidcred criminal for receiving )ier huf- 
band, though guilty of treafon, nor for the receiving 
another oflendcr jointly with her husband. L^ad/s Havfi. 
P, C. i. (*. I. § 1 1, in note.) — See lit. Acceffaiy. 

If alio a feme commit a theft of ha cavn voluntary 
or by tha bare command of her husband, or be guilty of 
treafon, murder or tohbay, though in company with, or 
by coercion of her husband, flie ii punilhablc. 1 Ha'.ik. 
P. C. c. I. § 1 1.— The diilindion between her guilt in brn^ 
^laiy or theft and rohheiy, feems to be, chat in the former, if 
committed through the means of her husband (he can- 
not know what property her husband ni.iy claim in the 
goods taken ; 10 Mod. 63 but in robbery the wife has 
an opportunity of judging in what fit of right the goods 
are taken. Leach's Hazvk. C. i. r. 1. § 9. in iKtt. 

If the wife receive dolcn goods of her own feparate a( 5 >, 
without the privity of her husband, or if he knowing 
thereof, leave the houfc and foif.'ke her company, the 
alone lhall be guilty asacceffary. 22 JJJ. 40 ; Dalt^ 157 : 
1 Mali P. C. 5 16. 

In inferior mifdemeanors alfo, another exception may 
be remarked; that a wife may be indided and fee in the 
pillory <with her husband^ for keeping a brothel ; for 
this is an offence touching the domellick cctonomy or 
T 2 govern- 
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povfrnmCDt of the houfc, in which the wife has a princi- 
pal ftiare; and is alfo fiich an olTcnce as the law pre- 
sumes to be general!/ condudlcd by the intrigues of the 
female fex. i P. C. e. i §12: lo Mt,iL 63. 

A feme covert generally lliail ioAver, as much a'» if Hie 
were foie, for anyoficncc note ipii il agaiiiil the common 
law or (latuicj and *f it he nf lu» h n.iitire, th.it it may 
be commi.rcd by her alone, without the < oncuircncc of 
her hn bind, ihe m.iy be pun/ihed toi it wiihonc tiic hiif 
bind by vv.iv of jiiJiihreiif, which being a procetdiiig 
gr<)unded nuTcIy on the breach of rheb.w, ths husband 
Ih.ill not be jn^Iudtd in it foi any offence 'v which he ij no 
V pnvy. 9 6.C. 7 1 . 1 I\ C < . 1 *^9 . bee .V/cw b i 3 : 

JJcl. 93 ; Atfv lOp Sai’ii 25 : Cro. : 1 I Cj. 6|. 

A It me may be mfliHul alone fur a not. Dalt. 44.".— 
Foi felling gin againfl the 5 /«/. 9 2 r. ' 3 : 6/^ 1120, 

— i or reLui.mcy Id. ih\ HJ) 90; 1 Sid. 410. 11 ('0 64: 
Sav. 25 — J’oi being a common icold. 6 M d 2 1 3, 2 39. 

— lor a/lault and battery. SeJk. 3>l4. — For forelldlling. 

S d. 4i(.) — For uAiry. iikin 34H. — Fcr barratiy. i Ha k. 
r.C.c.^i. §6. bcei.j.Ji^. — F oi a forcible cnfiy. 

1 Hazv^ A C.c.( 4 §35. — For keeping a gaming houie. 

\o AUd. 33 j — Keeping .a bawdy houie, if the husband 
does not J.ve with her. i liae. Ah. Ste/ir/i. — bor treipaf* 

01 flandcr. Kctlxu 61 : Ra. Ah. 251 : Ltan 122 . Cto. Cai . 
376 — See 1 Ha'iik. F. C. e. r. § 13 in notf. 

A man muA arifwtr for the treipaifes of his wife: if a 
fttni Lozeii flanJer any pcrlon,C 3 ’t. the husband and wife 
mull lie fued for it, and execution is to be awarded 
againil him. 1 1 Rep. 62.— See poll. X, 

Husband and wife may be found guilty of nufancey 
Es'e. loMo/ 63. 

If the wife incur the forfeiture of a penal Hatute, the 
husband may be made a party to an a£lion or information 
for the fame ; as he may be generally to any fuit for a 
caufe of aflion given by hii wife, and flia)) be liable to 
anfwer what fhall be recovered thereon. 1 Hnjjk. P. C. r. 1 . 

For the punifliment of femes covert, See tits. FcAiij, 
*Tua/>ny 

Vlir. A wife h fiih potefiate x'h , and therefore her ails 
fhall not bind her, unlefs Ihe levy a fine, when (he is 
ev.immed in private, whether fhc doth it freely, or by coni- 
pullion of (he husband ; if hafo» ami ftme levy a fine, ciiis 
will bar the /n/.i : and wheic thc/cme is examined by 
writ, ihe fhall be bound; die not. 1 Dimv, Ahi , 

See ante IV. 

If a common recovtjry be fiiflcrcd'by husband and wife 
of the wife’s lands, this is a bar to the wife; for fhc 
ought CO be examined upon the recovery. PL Com. 5 14 <1: 

10 Co. 43 a. 1 Roi. 347. /. 19. 

So if husband and wife are vouchees in a common re- 
covery, the recovery (hall be a bar, though the w'ife be 
not examined ; for though it be pioper that flie be ex- 
amined, yet that is not neceflary, and is frequently 
omitted, i W. li: 5/1.319,320. 

A recovery, as well as a fine by a feme covert, is 
good to bar her, bccaule the praupe in the recovery 
anfwers the wiit of covenant in the fine, to bring her 
into couit, where the examination of the judges deltroys 
the prefumption of the law, that this is done by the co** 
ere ion of the husband, for then it is to be prefbmed 
they would have refufed her. ic; Cs. 43:2 Rol. Jbr* 395. 

By the cuilom in fomc cities and boroughs, a bargain 
and fak by the husband and wife, whejc the wife is cx» 
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amined by the mayor or other officer, binds the wife af» 
ter the husband’s death. 2 hf/f. 675,— And it feems that 
by S/eT/. 34 Hea. S. r. 22, all fuch cuftomary conveyances 
ihall be of force notwithilanding the S/a/. J2 Hih. S. 
i. 28. bee ante Div. IV^. 

So by cuilom in Denhij^b in LVale^. a furrender by huf- 
band and wife, where the wife is examined in coiirf 
there, binds the wife and her heirs as a fine does, and 
:iii5 cuilom is not taken away by Star, zj Ii.%. t. 25 ; 
for it IS rcafonable and agreeable to Tome cuilomsm 
England. Dj. 3 '13 h. 

60 a furrender of a copyhold by husband and wife, 
the wife being examined by the Aeward, binds the wife. 
Cvn. Dig. til. £a/ju and Feme (G. 4 ) there cites Litt. 
274 ; but which is to a diFerent purpofe. 

A wife is difabled to make conirads, 3 InR. 1 io« 
And if a married woman enters into bond as feme Jole^ 
if Ihe is fued as J erne foie ^ fhc may plead Non eflfadum^ 
and the coverture will avoid her bond, i LiL Abr. 217, 
A fepie covert may plead non affumpfit^ and give coverture 
in evidence, which makes it no proniife, lAc. Rajm, 

395 ' 

In cafe money be due to the husband by bill or bond, 
or for rent on a leale, and it is paid to the wife ; this 
lhall not j>rejudice him, if after payment hcpublukly 
dilagrccs to jr. 19 fac. i, £ R: 2 SOep. Ahr. ^^26 : 
Conti Qy if Ihe is ufed to receive money for him, or if it 
can be pioved the money paid came to his ufc. 

If a feme covert levies a fine of her own inheritance 
without her husband, this lhall bind her and her heiis, 
becaufe they are ellopped to claim any thing in the land, 
and cannot be admitted to ijy Ihe was covert againil the 
record ; but the husbitnd may enter and defeat it, either 
during the coverture, to rellore him to the freehold he 
held fureuxmst or after her death to rellore himfelf to 
his tenancy by the curtefy, becaufe no aft of a feme co- 
veit can transkr that intercil which the intermarriage has 
veiled in the husband ; and if the husband avoids it du- 
ring the coverture, the wife or her heirs lhall never after 
be bound by it. Bto. tit. Fines, 33 ; loCtf. 43: Hob. 22^ : 
j Co 8 : Co. Lit. 46. 

Lecfe made by baiun and feme, (hall be faid to be the leale 
of them both, till the feme difagiecs, which Ihe cannot do 
in the life of the baron. £r. Agreement, pi. 6. 

'I'he examination of a feme covert is not always ne- 
cefi'ary in levying of fines, becaufe that being provided 
that Ihe may not at the inllance of her husband make 
any unwary difpofition of her property, it follows, that 
when the husband and wife do take an ellate by the fine, 
and part with nothing, the feme need not be examined ; 
but where Ihe is to convey or pafs any ellate or interell, 
either by herfelf o|^jointly with her husband, there Ihe 
ought to be examined ; therefore if A. levies a fine come 
ceo to baron and feme, and they render to the conuzor, 
the feme lhall be examined ; lo it is where Ihe takes an 
ellate by the fine rendering rent. 2 Injl. 515: z Rol. 
Abr, 17. 

If baron and feme by fine fur eoncejpt grant land to 
f. S. for ninety-nine years, and warrant the faid land to 
y. S. during the faid term, and the baron dies, and f.S. 

18 evifted by one that hath a prior title, he may there- 
upon bring covenant againlt the feme, notwithilanding 
ihe was covert at the time when the fine was levied. 

2 Saund. 177 : 1 Std. 466. S. C.: 1 Mod. 290: 2 Keb.,^ 
684) 703.-^Sce title Fines. 
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If a huibtnd di/Teife another to the ofe of his wife, this 
does not make her a diiTeirorefs, (he having no will of 
her own, nor will any agreement of hers to the difleifin 
during the coverture, make her guilty of the for 

the fame reafon : but her agreement after her husband's 
death will make her a dineiforefs, becaufe then (he is ca- 
pable of giving her confent, and that makes her tenant 
of the freehold, and fo fubje^ to the remedy of the dif- 
fcifee. I RqL Ahi , 660 : Bro Diffeijtn 67. 

But if a feme covert adually enters and commits a dif- 
feifin, either foie or together with her husband, then Ihc 
is n dideirorefs, becaufe (he thereby gains a wrongful pof- 
fe/Tion ; but fuih adlual entry cannot be to the uic of her 
husband or a (Iranger, fo as to make them dideifors, 
becaufe though by fuch entry (he gains an eAate, yet (he 
has no power of transferring it to another. Co. Lit. 35/ : 

1 Rol, Abr. 660 : Bio. Dt^ajin 15, 67 ; Sec 8 Hen. 6. 

14. COfJt. 

If the husband, feifed of lands in light of his wife, 
makes a leafe thereof for years by indenture or deed poll, 
referving rent ; all the books agree this to be a good leafe 
for the whole term, unlefs the wife, by fome ndt after ^hc 
husband’s death, (hews her diffenc thereto; for if (he ac- 
cepts rent which becomes due after his death, the leafe is 
thereby become abfolute and unavoidable; the reafon 
whereof is, that the wife, after her intermarriage, being 
by law difabled to contradl tor, or make any difpofition 
of, her own pofTefTions, as having fubjedled herlelf and 
her whole will to the will and power of her husband ; 
the law therefore transfers the power of dealing and con- 
trolling for her pofTeUions, to the husband, becaufe no 
other can then intermeddle therewith, and without fuch 
power in the husband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
greatly to the prejudice of both ; but to prevent the huf- 
band’s abufing fuch power, and lell he (hould make leafes 
to the prejudice of his wife's inheritance, the law has 
left her at liberty after his death, either to a(Rrm and 
make good fuch leafe, or defeat and avoid it, as (he finds 
it fubfervienc Co her own intereil; and this (he may do, 
though (he joined in fuch leafe, unlefs made purfuant to 
Battue 32 Hen. 8. r. 28 : See ante IV : Bro. Acceptance 10 : 
Bio 24 ; Cm. Jac. 332 : 2 And. 42 : Co. Lit. 43 : 

Phiv. I 37 : Cro. Jac. 563 : Tclv. i : Cro. Eltz. 769. 

Husband and wife make a leafe for years, by indenture, 
of the wife’s lands, icferving rent ; the lefl'ee enters, the 
husband before any day of payment dies ; the wife takes 
a fecond husband, and he at the day accepts the rents, 
and dies ; and it was held, that the wife could not now 
avoid the leafe, for by her fecond marriage (he transferred 
her power of avoiding it to her husband, and his accept- 
ance of the rent binds her, as her own a£l before fuch 
marriage would have done ; for he by the marriage fuc* 
ceeded into the power and place of the wife, and what 
(he might have done either as to afHrming or avoiding 
fuch leafe before marriage, the fame may the husband do 
after the marriage. Djeri^^i 1 Rol. Abr, ^ \ 1 RoL 
Rep. 132. 

. A re-dcIivcry by the wife after the death of her huf- 
band, of a deed delivered by her during the coverture is 
a fufficient confirmation of fuch* deed m as to bind ber, 
without its being re-executed or re-atiefted— and cir- 
cumftances alone may be equivalent to fuch re-delivery. 


though the deed be a joint deed by baron and femt 
affecting the wife’s. land; and no fine levied. 

201. 

The husband being feifed of copyhold lands in right of 
his wife in fee, makes thereof a leafe for years not war- 
ranted by theculloiT), which is a forfeitijiee of her ellate, 
yet this (hall not bind the wifh or her heirs after the 
husband's death, hut char they may enter and avoid the 
leafe, and thereby purge the forfeiture ; and the diverfiry 
feems between this which is at an end when the leafe 
is expired or defeated by the entry of the lord, or the 
wife after the husband’s death, and fuch as are a 
continuing detriment to the inheritance, as wilful wafte 
by the husband, which tends to the deflrudlion of the 
manor ; fo of non pnyine'nt of rent, denial of fuit or fer- 
vice ; for fuch forfeitures as thefe bind the inheritance of 
the wife after the husband’s deirh ; but in the other ca(e 
the husband cannot forfeit by thij» leaf; more thin he can 
grant, which is but for his own life, i Rol. R^p, 344, 
361,372: Cto.Car.'p: Cro Eh;i I49: 40,27. 

A feme covert is cipible of purchafing, for fuch an 
afl does not make the piopcrty of tnc husband liable to 
any difadvantiifge, and the husband is fuppofed to affent 
to this, as being to his advantage, but the husband may 
difigree; and that (hall avoid the purchafe; but if he nei- 
ther agrees nor dif igrecs, the purchafe is good, for hia 
condudt ihall be elleemed a tacit confent, fince u is to 
turn to his advantage ; but in this cafe, though the huf- 
band (hould agree to the purchafe, yet after his death Ihe 
may waive it, for having no will of her own at the tiive 
of the purchafe, (he is not indifpenfibly bound by the 
contradl ; therefore if (he docs not, when under her own 
management and will, by fome adl cxprefi her agrcem»»nt 
to fuch purchafe, her heirs (hall have the privilege of 
departing from it. Co. Lit. 3 a, 

Joinlrcfi paying off a mortgage was decreed to holdover 
till (he or her executor be ratis(ied, and iniercll ro be al* 
lowed her Chan. Cafes 271, 

The husband gave a voluntary bond after marriage to 
make a jointure of a certain value on his wife ; the huf- 
band accordingly makes a jointure the wife gives up the 
boiffi ; the jointure is eviBed ; the jointure dial] be made 
good out of the husband's perfonal ellate, there being no 
creditors in the cafe ; and the delivery up of the bond by 
a feme covert could no ways bind her incered. Fern, 
pi. 402. 

A feme covert agrees to fell her inheritance^ fo as (he 
might have 200/. of the money fecured to her; the land 
is (old, and the money put out in a trullee’s name accor- 
dingly; this money (hall not be liable to the hujband's 
debts, nor (hall any promife by the ivije, to that purpo(e, 
fubfequent to the (irfi original agreement, be binding in 
that behalf. 2 64, 65. p/. 58 ; 7 ?///. 1688. 

It is a general rule that aftme covert acting with re- 
fpe£l CO her feparate property, is competent to a£l in all 
rcfpcfls as if (he were a feme foie. 2 Fez. 190: 1 Bro, 
C.R. 20; and fee 1 Fh:. 163. — Where the wife, being 
authorifed by fetclcmenc to di(po(e of her feparate eilate, 
contraded to fell it, the court of Chancery will bind her 
to a fpecific performance. 1 F'ez. 517: i Bro. C. R. 20. 
— So the bond of a feme coin t jointly with her husband 
(liall bind her feparate eftate. 1 Bro, C. R, \6v % Fe%. 
190# 


IX. In 
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IX. In thofc cafes where ihe debt or caufe of a6^Ion 
will iwrvive to the wife, the husb.inJ and wife arc rej!U- 
laily to join in adlion ; as in rccovci clebrs riuf^ to ihe 
wife before rrrarriage ; in nations reluiing to her freplu>lJ 
or inheritance, or injuries done to the pejlbn of the wife. 

1 Rol. Abr. 547 : 2 Mod. 26;. 

But if a feme foie hath a rent-charp'*, and rent in ar- 
rcar and (liemariics, and the baron diiliains for this rnit, 
and thereupon arefcous is nnde, thi' a tort to the bn on 
.iiul he may have an ac^fion alone. 0. E/ z. 459 : 
Gavv/ 82. S. P; M'Of 584. S. C. 

So if a feme /Me hath rii;lit to have common for life, 
and <)ic takes husband, and fhe is hindered in taking tiie 
common, he m:.y have an adion alone without hiswi/c. 
it being on/v to reiO'i cr tl(vnn<^a* 2 Bid/}. 14. 

But if baron and feme are diflcifed of the lands of 
the feme, they nmft join in adion for the recovery of this 
land. 1 Bidji. 21. 

The baioii may have an adion alone upon the St, it. 

5 R. 2.fl. i. c. 8, for entering into the land of the feme; 
trcfpafs aad taking charters ot the inheritance of the feme ; 
quaic impedit^ But for perfonal torts, they muft join, 

though the baron is to have djoiages. 1 Dein j. 709 : 

I RoL Rep, 360, The husband is to join in adions for 
battery to the wife ; and a wife may not bring any adion 
f(;r wrong to Iter without her husband. Co. Lit, 132, 326. 
An adion for a battery on the wife, brought by husband 
and wife, mud be laid to the dam.ip^e nf both. 2 Lrrd 
Rnym. 1209. For an injury done to the wife alone, 
adion cannot be maintained by the husband alone, with- 
out her; but for aflault and debauching or lying with the 
wife, or for a lofc and injury done to the husband, in de- 
riving him of the converfation and fervicc of hi.s wife, 
e alone may bring an adion ; and thefe lall adions are 
laid for aflault, and detaining, O^r. the wife, pn quod 
ioiifmt.Km omijh., Cro. Jac. 538 : Sec Yelv. 89. 

For taking any thing from the wife, the husband only 
i.s to bring the adion, who has the properly ; for the 
wife hath not the property. In all (njls ’iv^nre the ftme 
Jhall tri halite ihe thin^ leioveird., but the bujhand otd, he 
alone is to brhi^ the aiticn. i Rol Rep. 360, cxcejst as 
above, fjV. For a perfonal duty to the wife, the byon 
only may bring the : and the hii. band is iniitlcd 

to the fruits of his wife’s labour, for winch he may bring 
uuiintiwi memlt. 1 LUl. Aji. 227 : I Sal/. I 1 4. In ca/c, 
before marriage, a feme enu rs into ai tildes concerning 
her eil.'ite, flic is as a /eparatc perfon ; and the husband 
may be plainti/f in cijinty ag.iinll the wile. Biti. tn 
Chi<li. 2}.. 

Where the /r ''/'//.v, the fuit mufl be in 

both their n.-.mes, fi)r by the intermarriage iiic husband 
hath auihc'iiiy to intermeddle w ilh the goodsas well a^ the 
^^i^e ; but in :he uecl.iraL'u)i) the g; anting .'idniiniilration 
to the feme 111 ml be fet f rth. f^uL the XWj cJ Entries^ 
and //. 44. 

In adion /or ,/> 'ii '. J? ihcftmc hath as (xecutrix^ they 
mull join, to the end that the d.im..gcs tiiercby recovered 
may acerne to her as c.xccutrix in Jieu of the gi.ods. 
//>w/ f >f. Ex. 207. 

in an .idion upon VLtioirr before marriage, and a con- 
njeifion after, the baron and feme ought to join ; for this 
adion, as a trcfpafs, difaflirnu the piopcny ; but the ba- 
ron alone ought to bring a icpU^vi/iy drtnu.e, {Ac. for the 
allegations admit and aiiirm a property in the feme at the 
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time of the marriage, which by confequence mud have 
veiled in the baron, i Sid. 172; 1 Keb. 6 ^\. S. C. : 
I /“v/. 261 ; 2 Leu. 107. S. P; and that he may join the 
wife at his eledion. 

If .,7 declares, that the defendant being indebted to 
li'in and Ills wite, as exccutri.x to one y. S. in con/idf ra- 
tion tint //. would forbear to fiie him for three months, 
afl'aniL’d, {Ac, and avers that he forbore, and th.i: his wife 
is llill al’.ve, the adion is well niainMinable by the huf- 
b.'ind alone, for this is on a new conrr.id, to vsdiich the 
wife is a it ranger. Carth. 462: i Sai/. IJ7 ; Telv. 84: 
Cl 9. Jui . 1 iO. S. P. 

Wlicre a right of adion doth accrue to a woman be- 
fore marriage, as where a bond is made to her and for- 
feited, there, if flie marry, flie rnufl be joined with the 
husband in an adion ofdebl againll thebbligor. Owen 82. 

In all adions real for the land of the wife, the husband 
and wife ought to join. R. 1 Buljl. 21. So in .adions per- 
fonal fur a choje in a/iion, due to the v/ii*: ''ore cover- 
ture. I Rol, 347. /. 53 : Cto. El. 537 : V'k;. D\^. 

Ill the civil law the husband and ihe\^::. are cun- 
fidcred as two diftind perfons ; and may ha\e fcparatc 
cllatcs, contrads, debts and injuries : .and thcrci'jic in 
our ccclefiallical courts a woman may fuc and I-- fued 
without her husband. 2 Ro. Ah. 298. Sec tit. 

X. The hu.«iband is by law anfwerable for all adions for 
which his wife flood attaclicd at the time of the cover- 
tuie, and alfo for all torts and trefpafTes during cover- 
ture, in which cafes the adion mull he joint agairJl them 
both ; for if fhe alone wcie fued, it might be a mc.ans of 
making the husband’s property liable ; without giving 
him an opportunity of defending himfelf. Co. Lit. 133: 
Do/If. Plant. 3 : 2 Heft. 6. 4. 

If goods come to a feme covert by trmer^ the adion 
may be brought againft husband and wife, but the coii- 
verfion may belaid only in the husband, breaufe the wife 
cam ot convert goods to her own ufe ; and the adioA is 
bi ought againil both, becaufe boJi wcie concerned in the 
trefpufs of taking thorn. Sfe Co. Lit. 351 : 1 Rd. Ahr. 6. 
//. 7 : Yclu. 16O : hoy 79: i L'^on 312 ; C/o. Car. 254, 
494: I Rol. Ah}. 348 But in tiebt upon a dev aft uv it 
againll Imcn and Jiine executrix, it (hall not be laid quod 
de'vafla.vunUy for a feme covert cannot wallc. 2 Leu. 145. 

An adion on the ca/e was bjoiigli: againil baron and 
ferne,^ for retaining and keeping the fci vant of the plain- 
tifl’, and judgment accoidingly. 2 Ltv. 63. 

If a Icdic I'or life or ^cars be ni.ade to baron and feme, 
rclerii.ng rent, ;,n adion of debt for leni arrcar m:iy be 
brought agaiull both; for liiisis for the advantage of ilic 
wife. 1 R 1 . Ab) . 348. 

If an adlion be brought againil an husband and wife 
for the debt of the^vvife, when Ible, and the plaintiff re- 
covers judgment, the ca.fa. fliall iflue to take both the 
husband and wife in exe cution. Moor 704.— But if the ac- 
tion was originally biouglit ag.-iinll herfelf when foie, and 
pending the fuit ihe marries^ tlie ca. fa. ihall be awarded 
againil her only, and not againft the husband. L10. Jac. 
323. — Yet if judgment be recovered againil an husb.ind 
and wife, for the contrad, nay even for the perfonal 
milbchaviour {Cro. Car. 513,) of the wife, dming her 
coverture, the ca. fa. Ihall ill'uc againil the husband only ; 
which is (fays h\x.]. Blachjione) one of llic many great 
♦piivilcgcs of Enplijh wives. 3 Con.m. 414; See 3 IVtlf. 
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124 — Sec iiu. jfrnjf Execution^ Aifhn^ &c. — 
But in an adion againft husband and wife, for an 
ailault by the wife, it was held that both may be 
taken in execution, i 149: Stt F/pinaJfe*s N. F, 
327. - 

Where a woman before marriage becomes bound for 
the payment of a fum of money, and on her marriage 
feparate property is fettled on her, if the obligee can 
have no remedy againil the husband, the wife’s feparate 
property is bound. But the obligee muil hrli endeavour 
to recover againft the husband by fuing him. i Bro, 
C. B. 1 7. in nofe, 

XI. If Liron and fitnt are divorced caufd aduheriit which 
Is a divorce a mtvfd ^ ihoro^ they continue l>aron and 
feme : it is otherwife in a divorce d vinculo matrimoui 'i^ 
which dinblves the marriage. 

The feme, after divorce, lhall re-have the poods which 
Jhe had before marriupe. Hr. Coverture, pi. 82. D. 13. 
pi. 63. per fitzherbcit ; Keilw. 122 b. pi- 75* 

But if the husband had given or fold them without 
collufion before the divorce, there is no remedy ; but if 
by coJlufion, fhe may aver the collufion, and have dc^ 
time for the whole, whereof the property may be known ; 
and as for the rell, which confills of money, (tfr. Ihe fliall 
fue in the fpiritual couic. Bt . Dcraigttmeut and Divorce, 
pi. I . cites 26 /f. 8. 7« 

If n man Is bound to a feme folc^ and .'\fter wrrniVj and 
after liicy are divorced, the cfdi:cithm is revived. Br. Co- 
verture, pi. 82. Becaufc tiie divorce being d vinculo 
mntrimnnii, by rcafon of foiiie prior impediment, as pre- 
contract, ^c. makes them never husband and wife ab 
initio ; but if the husband had made a feoilment in fee of 
the lands of his wife, and then the divorce had been, that 
would have been a difcontinuance as vw'j as if the huf- 
band had died, becaufe cl ere the intereil of a third perfon 
had been concerned, but between the parties themielves 
it will have relation to deftroy the husband’s title to the 
goods, and it proves no more than the common rule, viz. 
that relations will make a nullity between the parties 
ihemfclves, but not amongft llrangers. LouiRaym.^zw 
ml. 1 1 3. 

If a man gives laiids in tail to baron and feme., and 
they have ihuc, and after, divot ce is jued, now they have 
only ^rank-renement, and the ifTue lhall not inheiit. Br. 
Tad et Doncs^ /)/. 9. 

If the baron and Icmc purihafe jointly and arc dijfet/ej^ 
and the baron relcafs., and after they are divorced, the 
feme lhall have the moiety , though before ilic divorce there 
were no moieties ; for the divorce converis it into moie- 
ties. Br. Dtrai^nment, pi. 18. cites 32 Hen. 8. 

If baron alien the wife^s ^and^ and then there is a divorce 
caufa pra'coiUra^ius^ or any other divorce which dillolves 
the marriage a dnculo matrimonii^ the wife during the 
life of the baron may entir by ilatute 32 hen. 8. t. 28 : 
Dyeri^. pi bli Ld, Raym 521. 

But if after fuch alienation and divorce the baron dies, ! 
ihe is put to her cui in vita ante divot tium ; and yet the ! 
words of the flatute are, that fuch alienation (hail be void, \ 
birc this ihall be intended to toll the cui in vita. Mo. 58. 
pi. 164 : Bafch. 8 Eiiz. Breughion v. Conway. 

Divorce caufd adultcrii of tiie husband ; afterwards the 
wife fucs in the fpiritual court for a hguy ; the executor 
pleadft the reltaje of the baton ; the releaie binds the wife. 
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for ih» vinculum matrimonii ^ continues. Cro. EU%. 908 : 
Vide I Salk* 1 15. 

Holt held, that if feme covert after divorce d menfd 
^ thoro, furs for a legacy, which, if recovered, comes 
to her husband, there the husband may releafe it, becaufe 
there is no alimony : and if he may releafe the duty, he 
may releafe the colls. 1 Salk. 115, pi. 4,\S. C. fsl S. P. 
and fee 1 Fern. z6i. 

A divorce was d menfd fsf thoroy and then the husband 
dies inteflate. The wife by bill prayed alTiilancc as to 
dow^r and adminiftration (it being granted to another) and 
dijirihutton. The Maflcr of the Rolls bid her go to law 
to try if llie was entitled to her dower, there being no 
impediment, and as to that difmifled the bill ; and as to 
the adminillraiion, the granting that is in the eccldiaftical 
court ; but the dillribution more properly belongs to this 
court ; but fince in that court flie is fuch a wife as is not 
intided to adminijlratiort, he dirmiffed the bill as to diflri^ 
bution too, and faid, if they could repeal that fentence, 
fhe then would be incitled to dillribution. Ch. Free. in. 

In cafe of a divorce d mcn/d fsf thnro the law allows 
alimony to the wife : vwliich is chat allowance which is 
made to a woman fur her fupport our of the husband’s 
eUate, being fettled at the difcrction of the ccclefianical 
judge, on confidcration of all the circumliances of the 
cafe. — And the ecclefiaflical court is the proper court 
in w'hich to fue for alimony, he/. 69. — 'Phis is fometimes 
called her eftoiers^ for which, if the husband refiifes 
payment there is (bcfidcs the oidinary procefs of excom- 
munication in the ecclefiaflical court) a writ atcommon law 
de ejloveriis habevdis, in order to recover it. i Lev. 6. 
It is generally proportioned to the rank and quality of 
the parties ; but in cafe of an elopement and livinj; with 
an adulterer, the law allows her no alimony. CowcL 

1 Inft. 235 /1 : 12 Rep. 30. 

A bill may be brought in Chancery for a fpecifick per- 
formance of an agreement by the husband with a third 
perfon, for a feparate maintenance of the wife ; notwith- 
llanding that ^alimony belongs to the fpiritual court. 
Treat. £q. 39. 

'J'hc court of chancery has decreed the wife a feparate 
maintenance out of a trufl fund on account of the cruelty 
and ill-bchaviour of the husband, though there was no 
evidence of a divorce or agreement that the fund in dif- 
pute fhould be fo applied. 2 Fern. 752. — And in another 
cafe the husband having quitted the kingdom. Lord 
Hard-wicke decreed the wife the intereil of a trull fund 
till he fhould return and maintain her as lie ought. 

2 Atk. — Yet in a fiibfequent cafe Lord iJardwicke 
obferves, that he could find no decree to compel a huf- 
biind to pay a feparate maintenance to his wife, except 
upon an agrctmait between them, and even tlien un- 
willinglv. 3 Jtk. ^.\J . — And this latter opinion feems 
moll iiioncileable with principle; for the cafi; of a 
divorce ftopfet fee^itiam (See 2 Vein. 493,) may be con- 
fidcrcd as an implied agreement ; and if there be an 
exprefs or implied agreement, there feems no doubt, but 
that courts of equity may, concurrently with the fpiiltual 
court, in proceeding upon it, decree a feparate mainte- 
nance. F’’ood'*5 in/i. 62 : 2 Fern. 386: Cuth v. 6/,.'^, MSS. 
—The fpiritual court however would be the more pro- 
per juriidituon if it acted in rem. Llt.Rrp.j'6\ z/itk. 
511. — But if aficr an agreement between huiband and 
wile 10 live feparate, they appear to have cohabited, 
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equity will confider the agreement as waived thereby. 
FUtch 4 r V. Fletcher^ Mi^h, 1788.—- See Fonblanquc'sTr^at* 
Sf- g6, 7. 

VVhere^ on a reparation, lands arc conveyed by the 
baron in truft for the feme, chancery will not bar the 
feme from /uing tht haion in the truftce’s name, and a 
furrender or relcafc by the baron (halt not be made ufeof 
againd the feme, z Chtin. Ca. 102. 

A woman living fepaiate from her husband, and 
having a feparate maintenance, coutta^is tldts. The m*- 
yiVw/j by a bill in this court, may follow the feparate 
maintenance whilft it continues ; but when that is deter- 
mined. and the husband dead, they cannot by a bill 
charge the jointure with the debts : by Lord Keeper 
North; and the rather, hecaufc the executor of the huf- 
band, who may have paid the debt, is no party, h^ctn. 
326. 

Where the husband, during his cohabitation with the 
v/ife, makes her an allowance of fo much a-year for her 
expencesjif (he out of her own good houfewifery faves any 
thing out of it. this will be the husband’s ellate. and he 
(hall reap the beneht of his wife’s frugality ; becaufe when 
he agrees to allow her a ccrtahi fum yearly, the end of 
the agreement if, that (he may be provided with clothes 
and other ncceil'aries, and whaefoever is faved out of this, 
redounds to the husband; per Lord Keeper Finchs Fntm, 
Rep. 304. 

A term was created on the marriage of ef. with B. for 
raifing 200/. a*year for pin-money, and in the fettlehient 

covenanted for payment of it. There was an atrenr 
tf one year at A'i deaths which was decreed, bccaufc of 
the covenant to be charged on a truft-ellatc fettled for 
payment of debts, it being in arrear for one year only ; 
ffcus had it been in an car for feveral years. Chan.. 
Frrc 26. • 

The plaintlfT’s lelation (to whom he was heir) allowed 
the wife pin-money ; which in anrar, he htr 
n note to this purpofe ; / ant tndtbted to my ivife 100/. 
ivhiih became due to her fuch a day\ afte^ his ivid he 
tfiakff provijion out of bis lands for payment of all his dibts^ 
and all monies ivhiih be owed to any pefon in truft for his 
\Afe\ and the quellion was, whether the 100/. was to 
be paid within this trull ; and my Lord Keeper decreed 
uot ; for in point of Inw it was no debt, becaufe a man 
cannot be indebted to his wife ; and it was not money 
due to any in trull for her. lid. 1701. between Cojuiuail 
and the earl of Montague. But ijUiere ; lor the tcHaior 
looked on this as a debt, and feenis to intend to provide 
for it by his will. Ahr. Ey. Ca. 66. 

Where the wife hath a feparate allowance made before 
marriage, and buyi jewels ’ivith tht money aiifing thereout, 
they will nut be adbes liable to the husband’s debts. Chan, 
Pkc . 295. 

Where there is a provKion for the wife's feparate ufc 
for clothes, if \)\c huft iin-ljinds her clothes, this ce/// bai the 
ivfds cLtht : ; nor is it material whether the allowance be 
provided out of the eilate which was originally the huf 
band's, or out of what was her own ellaic ; for in both 
cafes her not having demanded it for Icvcral years toge- 
ther, (hall be eon/liued n confent from her that he Jbould re^ 
ftive it ; ptr Lord C- Ma.eltfelJ, 2 F. Urns. 82. 83. 

So wheje 50/. a year yef} std fn clothes and prins ate 

fsperices, (ecured by a term for ycais, and ten ye*ih» after 
tlie husband died, and fooii after the wife died ; j;lie tx* 
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eeutori in equity demanded 500/. for ten years arrear of 
this pin-money ; but it appearing that the husband main* 
tained hei*, and mproif that ftseever demanded //> the claim 
was difallowed. 2 P, Wms\ 341. 

BAR. or BARR, Lac. harra, Fr. barre.^ In a legal 
fenfe, is a. Plea or peremptory exception of a defendant, 
fuHicient to dedroy the plainciiF’s adlion. And it is di- 
vided into bar Co common intendment, and bar fpecial; 
bar temporary, and perpetual : bar to a common intendment 
is an ordinary OT general bar. which ufually it a bar to the 
declaration of the plaintiff: bar fpecial \% that which ia 
more than ordinary, and falls out upon feme fpecial cir- 
ciimflance of the fadf, as to the cafe in hand. Tu rns de Le)\ 

Bar tempo) aty is fuch a bar that is good for the prefent, 
but may afterwards fail : and bar peipetunl is chat which 
overthrows the adion of the plaintiff for ever. Ploivd* 
z6. But a plea in bar. not giving a full anfwer to all 
the matter contained in the plaintiff's declaration is not 
good. 1 hill. Abr. 211. If one he barred by plea to the 
-writ, or to the aPiion of the •writ, he may have the fame 
writ again, or his right a^lion : but if the plea in bar, 
be to the ssi^ion ilfelf, and the plaintiff is barred by judg- 
ment, fife, it is a bar for ever in pafonal adlions. b Rep. 7. 
And a recovery in debt is a good bar to adlion on the cafe 
for the fame thing: alfo a recovery on aftumpfit in cafe, 
is a good bar in debt, Wc. Cro. Jac. 1 lO : 4 Rep. 94. 

In all atlions perfonal, as debt, account, fife, a bar 
is perpetual, and in fuch cafe the party hath no remedy, 
but by writ of error or attaint ; but if a man is barred 
in a real adlion or judgment, yet he may have an adioii 
of as high a nature, becaufe it concerns his inheritance ; 
as for inffance. if he is barred in a formedon in dtfeender^ 
yet he may ha^ve a formedon in the remainder. Set, 6 Rep. 
7. It has been re(olved. that a bar in any adlion real or 
perfonal by judgment upon demurrer, verdiiSl, or con- 
fedion, is a bar to that adtion, or any adllon of the like 
nature for ever : but, according to Pemberton Chief 
Ju(lice, this is to be undrrftood, when it doth appear 
that the evidence in oncadiion would maintain the other; 
for otherwife the court (hall intend that the party hath 
millaken his adlion. Skin. 57, 58. 

Bar to a eommon intent is good : and if an executor be 
fued for his teffator's debt, and he pleadeth that he had 
no goods left in his hands at the day the writ was taken 
our againll him, this is a good bar to a common intend- 
ment, rill it is (hewn that there aie goods: but if tho 
plaintiff* can ihew by way of replication, chat more goods 
have fallen into his hands fiiice that time, then, except 
the defendant alledge a better bar, he ffiall be cou- 
demned in the aftion. Pioxud. 26; Kitch. 215; Bro, tic, 
Baj re. 

There is a bar material, and a bar at large : bar ma- 
terial m.iy be a) fev* called fpecial bar; as when one. in 
ilay of the plaintiff’s adlion, pleadeth feme particular 
matter. a//K. a defeent from him that was owner of the 
land, fife, a feoffment made by the ancellor of the plain- 
tiff. or the like : a bar at large is, when the defendant, 
by w'ay of exception, doth not traverfe the plaintiff's 
title, by pleading, nor confefs. nor avoid it. but only 
makes to himfell a title in his bar. Kitch. 68 : 5 //. 7. 29. 

See titles Abatement, Adion, Judgment \ and efpecially 
PltOiiing. 

7 his word Bar is likewife ufed fur the place where fer- 
jeants and counfellors at law ftand to plead the caufes 

in 
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In fiiifti wd wli^ne pflfimerr nn bfoaglit to tQfwer 
tbeir bdi&Wimi &4r. whence our lawyers^ that are 
called to the har^are tanned barrUlen. 24 H» 8. r. 24* . 

BARR^STSItf BARRIST^Hf "darr^wia/*] A> coyn* 
fellor leahied in the adpiitted to plead at the bar* 
and there to taM ttpoo him the proteftloo and defence of 
cl|tnt9* They ai^ teamed 1 and in ocher 

countries ^nailed tke»tituimjur$\ apd antiendy ^arr^rrr 
at law were caHed e^re«f/Vfx of the law* (from the French 
cppTfmfre to tearO^) in JL>at« juris uubiliotes. 

The time before they pu^ht to be called to the 
bar* by the andea^t orders* was eight years, now re- 
duced to five; and the eaercifes done^by them, (if they 
were not called fxgrptid^) were tvyelve grand moots per- 
formed in the inns of Claucoyj in the time of the ^rand 
readings, and twenty-four petty moots in the term times, 
before the readers of the refpedlive inns : and a bamftsr 
newly called was to attend the fix (or four) next long 
vacations the exercife of the houfe* in Lent and 
Summer^ and was thereupon fior thofe three (or two) 
years filled a vacation banijiei\ Alfo they are cafled 
ir//rr barrijUrs^ f • r. pleaders uufisr the biff to diftinguifh 
them from benchers* or thofe that have been readers* 
who are fomecimcs admitted to plead within the bar* as 
the king, queen* or prince’s counfrl are. 

From the degrees of barrifiers and ferjeants at law, 
(fee title Scrjtani) fome arc ufually fcledled to be his 
Majefiy’s counfcl ; the two principal of whom are called 
his Attorney and Solicitor^Gencral.-T-The firft fcbg’s 
counfel under the d^ee of ferjeant, was Sir Fiancis 
Bacon^ who was made fo homris caufit without either pa- 
rent or fee ; fo ihat the firfi of the modern order* who 
are now the fworn fervants of the crown with a fianding 
falary* Teems to have been Sir Fraufis afterw'ards 

Lord Keeper to Chcsles 11 . Thefe king’s counfel muft 
not be employed in ar y caufe againfi the crown without 
fpecial licence. A cufiom now prevails of granting let- 
ters patent of precedence to fuch barrifiers as the crown 
thinks proper to honour with that mark of difiim^ion, 
whereby they are entitled to fuch rank and pre-audience 
as are afiigned in their refpedlive patents* fomecimes next 
after (he king’s Attorney General* but ufually next after 
hU Majefiy’s counfel then being— Thefe* as well as the 
queen's Attorney and Solicitor- General* rank promifeu- 
oufiy with the king’s counfel* and together witli them 
fit wuliin the bar of the refpedive courts ; but receive no 
fiilaries and are not fworo* and- therefore are at liberty 
to be retained in caufes againfi the crown. And all other 
ferjeants and barrifiers indifcrimirvatiiy, (except in the 
court of Common Pleas* where ferjeants only are ad- 
mitted in term time) may take upon them the protec- 
tion and defence of any fultors whether plain tifi' or de- 
fendant. 3 Couwi, 27, 28. 

A couniel can maintain no adion for his fees ; (Davis 
Frtf, 22 : I C. 38 ;) which arc given not as a falary 
or hire* but as a mere gratuity* which a barrifier cannot 
demand without doing wrpng to his reputation. Davts 23. 

In order to encourage due freedom of fpeech in the 
lawful defence of their clients, and at the Ume time to 
give a check to unfeemly licentioufnefs* it hath been 
^Iden* that a counfrl is not aniwcrable for any matter 
by him fpoken* relative to the caufe in hand* and fug- 
gefied in his client’s infiruflions ; although it fliogld re- 
ile^i upon the reputation of anotheri and even prove ab- 
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iUntoly mondUfi t but if he mentions an natr^ih^of ^ 
his own invention* or even opon infiruAions* if sc be 
impertinent to the canft in hand* he is then lisble to aA 
ednon from the party injured. Cv. 90. And ooutf- 
fel guilty of deceit or collufion* are punifiiable by 

1. 3 jF'. 1. r. 28* with impilmnmeat a year 
and a day» and perpetual filence in thq courts ; and the 
latter puniflmicnt is fiill fomecimes inflitied for grofs 
mifdemeaoours in practice. Rajm. 376 ; 3 C<mrw. 29. 

Barnjins^ who confiantly attend the Kmg^i 
are to have the privilege of being fuej in cranfitory ac- 
tions in the county of Wdtlhfex. But the court will not 
change the venue bqcaufe feme of the defendancs are ■ 
barrifiers. 6io« See title Pi'eab* before 

they are filed* mufi be figneJ by a buriifier or ferjeanu 
See title AbaUmtnt^ Fhadmg* 

BARRATOR* or fiAKRE TOR, Lat. banat^af^^ 
Fr. barratfur*] A common mover of fulcsand quarrels, 
cither in courts* or elfeA^hcte in the country* th^t U 
himfelf never quiet* but at variance with one or other. 
Lombard deriie* the word barretm- from the Lat. balaha^ 
a vi^e knave : but the proper derivation is from the Fr. 
banaUttf, i €• a deceiver* and this agrees with the dc- 
feription of a common hontw in Lord Reports, 
vi%. that he is a common mover and maitit.iiner of fuiu * 
in difiurbance of the peace* and in caking .ind detaining 
the poifefiion of houfes and lands* or goods by fiife in- 
ventions, Cfc. C Fr/>. 37. 

However it fccius clear that f/o gateral indUlmsnt^ charg- 
ing the defendant with being a common opptefibr* and 
difiurber of the peace, and lliirer up of lirife among 
neighbours is good* without adding the words 
barreUti which is a term of art appropriated by law to 
this purpofe. 1 Alod, 288: 1 S/d, 282: Cro. Jac, 526: 

1 Hav:k. P* C, c, H 1 . § 9. 

A common banetoi is (aid to be the mod dangerous 
opprefibr in the law; for he opprefictli (he innocent by 
colour of Iawi which was made to proted them from op- 
preflion. 8 ^ep, 37. No one can be a batretoK in refpedt 
of one only ; for every indidmenc for fuch crime 
mufi charge the defendant with being ammunis baua^O'^ 
tort and conclude contra And it hath been 

holden* that a man ihall not be adjudged a bant tor for 
bringing any number of (uits in his own right* though 
they arc vexatious* eTpcrially if there be any colour for 
them; for if they prove falle* he (hall pay the defen- 
dant cotts, \ Pol dll, 3 9 ®* 

A harripsr at J«iw entertaining a ptrfoa in hb houfe* 
and bringing feveral adions in his name, whe/e nothing 
was due* was found guilty of hcuictiy. 3 97. An 

attorney is in no danger of being convidcd of btu'ietijt 
ih reiped pf his maintaining another iu a ground Icfs 
adion* to the commencing whereof he was 00 way privy. 
Ibid. A common lolicitor* who (blicir^ fuirs. b n com- 
mon barreto/’t and m;iy be indided thereof* bccaufe it it 
noprofefiiofl in law. 1 DanwAbi. 725. 

The puni(hment for this offence in a common perfbn 
is by fine- and imprifonment ; but if the oti'ender (as is 
too frequently ihe cafe) belongs to the profeffion of the 
law* a barretor who b thus able as well as willing to do 
mifehief, ought alio to be difabled fi’om pradifing for the 
future. See the Stat, 12 Geo, 1, c. 29* under title Attcr- 
met at Law : 4 Comm, and fee Stat, 34 F c. i : 

1 i/uW. A C.c. 81. 
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It fcems to be tbc fettled pra^\ice not to fuffel' tbe profe- 
curor to go on in the trial of an indii^lmentof this kind, 
without giving the defendant a note of the particular 
matters which he intends to prove againft him ; for 
otfierwife it would be impolfiblc to prepare a defence 
figaind fo general and unceirnin a charge, which may 
be proved by fuch a multiplicity of different inilances. 
5 iifoi/ l8 : 1 Lr/. Rnym, 490: 12 Mod^ 516: 2 Atk, 
34.0: I Harok, P, C, c. 81. § i^. 

To this head may alfo be referred another offence of 
equal malignity and audaciournefb, that of filing another 
in the name of a fiditious plaintiff ; either one not in 
bring at all, or one who is ignoinnt of the fuit. This 
offence, if committed in any of the king’s fuperiour 
courts, is left, as a high contempt, to be punifhed at 
their diferetion. But in courts of a lower degree, where 
the crime i*j equally pernicious, but the authority of the 
judges not equally extenffve, it is difeded by 8 Pliz. 
c. 2, to be punifhed by fix monclu' imprifonment, and 
treble damages to the party injured. j^Comm, 134. 

BARREL, A meafure of wine, ale, oil, fAc, 

Of wine it contains the eighth p, rr a tun, the fourth 
part of a pipe, and the moiet) of A hogfhead ; that is, 
thirty-one gallons and a half. Stat. l R, 3. r, 13, — Of 
beer it contains thirty fix gallons ; and of ale, thirty-two 
gallons. Sfatf, 23 //. 8. r. 4: 12 Can 2. r. 23.— I he 
affife of herring- barrels is thirty- two gallons wine mca- 
furc, containing in every barrel ufualiv a thoufand full 
berrings. S/ai, 13 El. c, ii.— The cel barrel contains 
thirty gallons. 2 H. 6 . e. 11, 

BARRIERS, Fr. ha})itns ; jiu tie i. e. p^/e*- 

yrVj.] A martial cxercifc of men armed and fighting to- 
gether with ihort fwords, within certain bars or rails 
which feparated them fiom the fpedators ; it is now dif- 
uled here in Co'uL There are likcwife ha\ru^ 

or pLices of defence on the frontiers of kingdoms. 

BARROW, from the oax. a heap of earth.] A 

large hillock or mount, r«iied or call up in many parts 
of Englathl, which feem to have been a mark of the Ro- 
man tumult, or fepulchrcs of the dead. The Sax. 
was cornr^ionly taken for a grove of trees on the top of 
a hill. ICcnitLt^ i GlojJ^, 

To RARTER, from the Fr. Baratu . or Span, barntar, 
c'trcxtmiiniif.'\ To exchange one ct inmoJity fur another, 
or truck wares for wares. Stat. i R. 3. c, 9. Bctaule 
probably they that exchange in this manner do endeavour, 
for the moll part, one to over-jcach and circumvent the 
other, — So Rartcjy the fubilantive in Stat. 13 Eltz. c, 7, 
of Banhufts. 

BARTON, or BERTON, A word ufed in Devonlhire^ 
for the demefne lands of a manor ; fometimes the manor 
houfb itfelf; and in fome places for ouc-houfes and fold- 
yards. In the Suit. 2 ^ 3 * 3 Etl. 6. r. 12, barton lands, 
and demefne land^, are ufed as /ytionima. Blount fays it 
always fignifies a farm dilHn^'t from a manfion — and M- 
ionarit were f.iimer.*), hulbandmen that held bartons at 
rhe will of the lord.— *Iu the Weff, they called a great 
farm a in ton or baftcn\ and a fniall farm, a living. 
Blouuiin V. But ten and Baton. 

BAS CHEVALIERS, Low or inferior knights by te- 
nure of a bafe military tee, ns dillinguiOied from ban- 
nerets, the chief or fuperior knights ; hence we call our 
timple knights, knights batchdors, bas ebrtfahos. 
Katmoi's Clcjf. to Painh. Antiq. 


BASE COURT, ^r.cwr Is any Inferior eeiirff 
that is not of record, as the court baron, fAc. Kluh.foh 
95, 9t5, 

BASE ESTATE, Fr. has ejlat.'] Or Bafe Tenure. 
That efiate which baje tenants have in their lands. And 
ba/r tenants, according to hambaid, are thole who per- 
form villainous fervices to their lords ; but there is a dif- 
ference between a hnfe eftate and vlllenage ; for to hold 
in pure villenagc is to do all that the lord will command 
him ; and if a copy-holder have but a baft eftate, he not 
holding by the performance of every commandment of 
his lord, cannot be faid'to hold in villenage. See Kinh. 
41,— This Di6l. title Tenures. 

BASE FE£^ Is a tenure in fet at the will of the lord, 
dlflinguifficd from focage free tenure: but Lord Coke 
fays, that a bafe fee, or qualified fee, is what may be 
defeated by limitation, or on entry, fAc. Co. Vt. 1, 18. 
Ba£a tenwa, or bafe tenure, was a holding by villenage, 
or other cuffomary fcrvicc, oppofed to aha ituura, rlic 
higher tenure in capite or by military fcrvice, — Icc 
tit. Tenure ; Tail. 

B^S VILLE, The fuburbs or inferior town, as ufed 
in France. 

B.ASELS, haftlh, A kind of coin abolilhed by King 
Hen. 2. anno 1158; HolUngjhctPs Chron, p. 67, 

BASELARD, or BASILLARD, In the Stat. \ 2 Ri,b, 
2. c. 6 , Signifies a weapon, which Mr. Spei^h, in his 
expofition upon Chaucer, calls pugionem vei Jicam, a po- 
niard. Knighton, Itb, 5. p. 2731* 

6 AS 1 LEUS, A word mentioned in feveral of our hif- 
torians fignifying King, and feems peculiar to the kings 
of England. Monafttcon, tom. t- p 65. F^o Edgar Wius 
AngUte bafileus co**fi) navi . — In mao) place* of the 
najiicmi this word occurs; and alfo in Ingrt f bus, MalnuJ'-^ 
buty. Mat. Pans, H veden, fsfe. 

BASKET-TRNURE of lands. Sec Cemfrlhs. 

BASNETUM, A bnfnet, or helmet. 

BASSINET, A ikin with which ihc foldiers covered 
themfelves Bhunt. 

BASTARD, bafta)dus\ fancifully derived from rhe 
Greek mcirtttv ; more truely fiom the Brit. Baf- 

taerd, notbus, fpurius \ or according to Sithnan from the 
German, baftart — has, low, andyf<T»/ rifen, Sax ftei)t\ 
as up Hart, h)mo nirvus, fuddcniy rifen up.] One whofe 
father and mother were not lawfully married to each 
other, previous to his birth ; or as it has been feemingly 
more incorrectly phrafed, one bom out of lawful wed- 
lock.” 

I. 1. IJOjo are Bafl aids, and of then Incapacities, 

2. Of the Tiial of Baftauiy. 

II. 1. Of the Cafe of Infant-Baftaiiis, their Maintenance 
and PiOtePion. ♦ 

2 . Of the Murder tf Irfant-Bajlauls. 

I. I. A baffardby our EngVJb laws, is one that is not 
only begotteiH but born out of lawful matrimony. The 
civil and canon laws do not allow a child to remain a 
ballard, if the p.irents afterwards inccrmariy ; and herein 
they differ. moll niAierially from our law; which though 
not fo ftrift as to require that the child lhall be begotnn, 
yet makes it an indifpenfible condition to make it legiri- 
niate, that it lhall be bom after lawfuH wedlock. 1 Com/n. 
45^ : 2 /tft. 96, 7. 
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filacijfm obfervei, tbe reafoii of ouf law 

is Turely mttch fMperiour to that of the Rman^ it we <oo- 
(Ider the principal end and defign of the marriage con- 
tnd taken in a civU light, ije then, recapiculacea fe- 
reral motive^/ whitth he conclu^erwf may fuppofp gAu- 
ated the Peers at the parliament of when they 

refafed to cnad that children born before marriage (hould 
be eAeemed legitimate, i Cmm, 456.<*-4nd fee 1 /a^, 
244 and 1^5 in the notes. 

if a man marries a woman groSy big with child by 
enocher, and within three days after, me is delivered, 
the ilTue is no baftard. 1 D/iav. Mr* 729. If a child is 
born within a day after marriage between parties of full 
age, if there be no apparent impoffibility that the huf- 
band ihould be the father of it, the child is no ballard, 
but fuppofed to be the child of the hufband. 1 RoL Jht, 

353. 

As all children born before matriippny are baAards ; 
fo are all children born fo long after the death of the 
hulband, that by the ufual courfe of geAatiou they could 
not he begotten by him. .But this being a matter of 
foinc uiicerCiiinty, the law is not exa£l as to a few days. 
Cn>. ja*\ 451 — See L Ifiji. 123d. in note 1 and z ; where 
the time of gcilacion as conne^ed with this <jueAion is 
enquired into at great length, and with cxquifite nicety 
and accuracy. On the whole it appears tjiat what is 
commonly confidered as the u/uai period is forty weeks, 
or 280 days, — But though the child is born Tome time 
after, it Cbuly affords (t^rfumpthn^ not proof of illegiti* 
macy. The infotmiiciou of the late celebrated aOatomiH 
Dr. HtmiOt is alfo given, from which we learn, 1. That 
the ufual period is nine calendar months ; (from 270 to 
2 So days 0 but there is vny Lommonly a difference of one, 
two, or three weeks*-^2. A child may be born alive at 
any time, from three months, but wc fee none born with 
powers of coming to nanhood, or of being reared before 
feven calendar months, or near that time ; at fix months 
it cannot be. — 3. The Dodlor faid he had a woman 
bear a living child, in a perfedlly natural way, fourteen 
days later than nine calendar months ; and he hdievtd 
two women to have been delivered of a child alive, in a 
natural way, above ten calendar months from the hour 
of conception. 

This cafe of birch of children after the death of the 
hulband, gives occafion to the wnt. de •ntnhe injptaendo. 
Sve title Vtntte in^pictcnd^* 

But if a man dies, and his widow foon after marries 
again, and a child is born wiihin fuch a time, as that 
by the courfe of nature it might ha\e been the child of 
either hulband, in this cafe lie is faid to be more than 
ordinarily legitimate, for he may when he arrives to 
ycus of diferetion, chpofe which of the fathers he plcafes. 

1 luft. S. For this reafon by tiie ancient Saxon laws, in 
imitation of the civil law, a widow was forbidden to 
marry for twelve months. LL Ethd, A,D* 1008: I/. 
Canute c. 71 : 1 Comm, 456, 7.— Sec 1 Ittji, 8 a, in note y, 
wliere it is faid, ** Brook queilions this dodrinc, from 
which it feeniB as if he thought it reufonable chat the cir<* 
cumihinces of the cafe, inllead, of the choice of the iffue, 
fhould determine who is the father.*’ See Bro, Ab, Bajiar* 
dy, p. 18: Pahfi. lo.— See further, i IfjJf, 123 i, in note 
1 , where additional authorities arc cited, to (hew that in 
this cafe a Jury ought to decide on the quellion, according 
10 proof 0/ the woman’s condition. 
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Children born during wedlock, may alfo in fome cir- 
eumdancei be baftards. As if the hufband be outpf the 
kingdom of Bn^and, (or its the law fomewhat loofely 
phrafes it, extra quatuor mat ia^ for above nine months, 
fo that no accefs to his wife can be prclumed, her iffne 
during that period (hall Ist baAards. i Irfl, 244. But 
generally, during the coverture, aedefs of the hulband 
(hall be prefumed, unlefs the contrary can be Ihiwn. 
Salk, 123: 3 P. 276: Stra, 925; which is fuih a 
negative as can only be proved by Viewing him to be 
elfewhere ; for the general rule is fvtvfumitur pro legttimm* 
ihne, 5 Rtp, pS.—See alfo i Injt, lab a* in notea; and 
as to chefe phrafes infra (or more claflically intra") rx/rd, 
quatuor maria 9 fee fome incomplete notes in 1 Inft, 108 
a, note 6; and 261 /i. note 1. — Althpugh a feme covert 
may on a quedion of Sadardy give evidence of the fad of 
criminal cotiverfatioti, yet (he /hall not be admitted to 
prove the non-accefs of her ho/band'. Aaaa/. 79, « 

There are detertpinations by which it appws that the 
child of a married woman may be proved a badard by 
ocher circumdantial evidence than that 0/ the huiband’s 
non-aectfs, 4 Term Rep* 25! : 356. 

fn a divorce a menfd kd thoro^ if the wife has children, 
they are badards ; for the law will prefume thb hu/band 
and wife conformable to the fentence of reparation, oh- 
lefs accefs be proved; but in a voluntary reparation by 
agreement, the law will fuppofe aPeefs unlefs the nega- 
tive be /hewn ; and the children, primd facie (hall not be 
edeemed badards. Ealk* 123 ~In cafe of divorce in the 
fpiricual court a ^vinculo manimonii^ all the i/I'ue born du- 
ring the coverture are ba/tards ; becaufe fuch divorce is 
always upon fome caufe, that rendered the marriage un- 
lawful and null from the beginning. 1 Injl, 235. • 

If a man or woman marry a fecond wife or hufoand, 
the /Trd being living, and have i/Tue by fuch fecond wife 
or hu/band, the i/Tue is a baftard. See Bott^ {fid, 1793 by 
Confit) 397. pi, 521. Before the ftatute 2 fd ^ Ed,t* 
c, 21, one was adjudged a baflatd, 

A man hath i/Tue a fon by a woman before marriage, 
and alterwards marries the fame woman, and hath id'ue 
a fecond fon bom after the marriage ; the /irll of chefe is 
termed in law a bajlat d ti^ne , and the' (ecotid a vivliet^ 
or multet puifne ; by the common law, as hath been faid, 
fuch bajlai d eigne is as incapable of inheriting, as if life 
father and mother had never married; but yet ther9 is 
one cale in whiv.h his ifluc was let into the fucceiiiOB, 
and that was by the confent of the lord and perfon legi- 
timate; as if upon the death of the father the bafitvtd 
done enters, and the nmli(t during his whole life never 
diAtiibs him, he cannot upon the death of the baftard 
tight enter upon his i/Tue, Ltt,ftd, 399: Co, Ltt, 245. \ 

^To exclude the from the inheritance, there niu/l 
not only be an uninterrupted pofle^hon of the la/ictid 
during his life, but a defeent to his i/luc. Lo, Lit, 
244: 1 Rd, Abr, 624. 

Nd man can bnitaidizc another after his death, that 
was a muherhy the laws of holy church, and who earned 
the reputation of legitimate during his life ; for a man 
mull be ballardized by the rules of the civil or common 
law: by the rules of the civil law, this per/on is by lup- 
pofition legitimate; and if the common law be made'the 
judge, he cannot be ba(Urdi/ed; tor it is a rule of com- 
mon law, that a perfonal deled dies with the perfon, and 
cannot alt^r his death be objeded 10 his fucceiiur that rr- 
U 2 prefents 
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preicnts btin t Bud this rule of la\r was taken from the 
kumanity of (he aotients* which would not allow the 
calumny of the dead; as alfo from an important reafbn of 
conremence, for pedigrees arc often derived through fc- 
veral perfont, concerning whom there remains little 
Icnowledge or remembrance of any thing, but only of 
their being ; and therefore it were an eafy matter to 
throw on them the afperfion of bailardy by any foiged 
evidence, which cannot be confronted by oppolite proof; 
and fo it is fit to limit a time in which all proofe of baf- 
tardy are to be difallowed. 7 Co. 44: ytnk. Rep. 268* 

X Btvwnl. 42 : Co Lit. 33 a , Lit fUl. 399 : Co. Lit. 

In the cafe of Pruh v. The Rails of Bath and Montague^ 
it was held that the rule that a perfon (hall not be baf- 
tardized after his death, is only good in the cafe of bajlard 
ntgftt and muller pui/ni i Salk, xao : 3 LtJ. 410. 

If. there be an apparent inipoflibility of procreation on 
the part of the hufband, natkral or accidental, as in cafe 
ef the huibaiU being only eight years old, or dlfabled 
by difeafe, there the iflue of the wifoAail he a bailard. 

X III/. 244. 

The rights of a baftard arc very being only fuch 
as he can acquire ; for he can tithent nothing, being 
looked upon the fon of nobod}, and fometimes called 
jf/a/s ntdltuSy foitiC times fhus popuU. Forte/c de LI. e, 40. 
Yet he may g'ain a furnamc by reputation, though he 
has none by inheritance. 1 Ltfi. 3, 123: 6 6$. 

Where a remainder is limited to the eldefi fon of yaut 
S. whether legitimate or illegitimate, and foe hath ilTue, 
a badard fhall take this remainder, beenufe he acquires 
the denomination ol her ilTuc by being born of her body ; 
and fo it was never unceitain, who was defigned by this 
xemainder. Niy 3;. 

If patents arc married, and afterwards divorced, this 
gives the ifTue the reputation ol children; and fo doth a 
fubfeqiicnt marriage of the parents. 6 Co. 65 : Hughes 
Abr, 363. 

If a man, in confideration of natural afFefllon and love, 
covenants to Hand feifed to the ufe of a ballaid, this is 
not good ; for he is not dt Jangntne patru ; but it JS faid 
that a woman may give lands in frank- marriage with her 
badard, becaufe he is of the blood of themuther; but 
he hath no father, but from reputation only. Bjer 374: 
And. 79 : 6 Co 77 : Nuy 35. 

A couit of equity will not fupply the want of a fur- 
render of a copyhold eflate^ in favour of a bailard, as it 
will for 8 legiiimate child. Pieced. Chan 475. 

The incapacity of a badard confiits principally in this, 
that he cannot be heir to any one, neither can he have 
heirs but of his own body; for being as was before laid 
filiusy he is therefore of kin to nobody, and has no 
ancedor from whom any inheritable blood can be de- 
rived. But though badards are not looked upon as 
children to any civil purpoies, yet the ties of nature 
hold as to matnecnance, and many other purpofes ; as 
particularly (bat a man foall not marry his badard filler 
or daughter. ^3 Salk. 66, 7: Ld. Rajm. 68; Comb. 356. 
And fee pojf. II. 

A btilaid was, in dri^nefs of law, incapable of holy 
•rderSft and though that were dirpenfed with, yep he 
Wei utterly difqualified from holding any dignity in 
church. Fc te/i. c 40: 5 Rep. $8. But this do^rine 
Ibrinj now obfolcte i and there is a scry ancient dcci&qa 
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that a felon ftOuM tiavfe the ItMIdk clergy. tSotieii 
were a badard. BtP. to. tn kll other refpe^ 

therefore, except thofemendoded, dierete nodidindlion 
between a badard abd aaother tfan. 1 Cmm. ^eg. 

A badard may \k made legitimate, and capable of In- 
heriting by the tranfeendent power of an a£l of parlia- 
ment, and not otherwife. 4 Infi 36; as was done in the 
cafe of John rf GaUnP% badard children, by a Stat. R, a. 
1 Comm. 459. 

2 Badardy, in relatbn to the feveral manne'ra of its 
tiioL is diftinguifoed into general and fpecia) baf- 
tardv. 

1 ill the Stat. of Merton^ 20 H. 3, the quedion, whe- 
ther born before or after marriage, was examined before 
the eccledadical judge, and his judgment was certtlied 
to the king or his juiHces, and the king’s court either 
abided by it or rejected it at pleafure. But after the 
folemn proteft made by the Sarofu at Merton^ againd the 
introdudiob of the define of the civil and canon law 
in this refpefi, /penal baftauly has been always triable at 
common law ; nxiAgeneial bajlardy alone has been left to 
the judgment of the ecclefjallical judge, who in this cafe 
agrees with the temporal. 2 Injl. 99 ; Rerties* Hift. Eng. 
Lau, 85, 201 : and fee l 126 a. note 2 ; and 245 a. 
note I. 

Geneial baflaidvy tried by the bifoop, in it’s notion 
contains two things, ift. It foould not be a badard 
made legitimate by a fubfequefit marriage, zdly. That 
it foould be a point collateral to the original caufe of 
a^jon. I Rol. Abi. 361. 

Formerly badards had a way in fuch ifoies to trick 
thcmfelves into legitimation ; for they ufed to bring 
feigned aflions, and get fuborned wicnelfes before the 
bifoop to prove their legitimation, and then got the cer- 
tificate returned of record, and after that their legitima- 
tion could never be conceded ; for being returned of re- 
cord as a point adjudged by its proper judges, and re- 
maining among the memorials of the court, all perfons 
were concluded by it ; but this created great inconve- 
niencics, as is taken notice of in the preamble of Stat^ 

9 Hen. 6. r. ri, in the cafe of feveral perfons of quality ; 
for the evidence of the contrary parties concerned were 
never heard at the trial, and yet their intered was con- 
cluded : to remedy this inconvenience without altering 
the rules of law, it was enaded, chat, before any writ 
to the bifoop, there ihould be a proclamation made in 
the court, where the plea depends, and, after that, the 
iffue foould be certified into Chancery, where procla- 
mation foould be made once in every month for three 
months, and then the Chancellor foould certify to the 
court where the plea depends, and afterwards it foall be 
again proclaimed in the fame court, that adl that are con- 
cerned may go to cheOrdinary to make their allegations ; 
and without thefe circomdataces, any writ granted to the 
ordinary, and all proceedings thereupon, foall be utterly 
void. 1 Rol. Abi. 361. 

If the ordim^ certify or try baftardy without a writ 
fiom the king’s temporal courts, it is void ; for the fpi- 
ritual jurtfdidlion within thefo kingdoms is derived from 
the King, a ad therefore it mull be exercifed in the man- 
ner the King hath appointed ; for it would be injurious 
if they foould declare legitimation where the rights of 
Inheritance are fo nearly concerned^ without any appa- 
rede necefoty. x Rol. Jbr. 361. 

Tho 



BASTAUD IL u 


The certlfieite mil te tnHr (be feel of the ordititrf, 
end no( noder (he feel of the commidTerf only; forthe 
tomaihed ii (u the btfeop himfelf to oertifyi end there- 
fore the estecatiee of the cotaniaod^fiittft epoeir tp be by 
the bilhoi]» in ftopw peefen. i |6e. 

If a man be certified bafiard^ this binds perpetaally, 
though the perlbn fe ac^udged a baftard is not party to 
the adioo, ibr all perfons are eflopped to ipeak againlt 
the mmorial of any judicatory | becaufe the a^ of the 
public jttdicator/ under which any perfon lives, is his 
own a£( ; and were he not thus bound* there might be 
contradiQioh in certificates. i R9L Ahr. 36a* 

If a man be certified bafiard* that doth not bind a 
Arangar till returned of record, becaufe it is no judicial 
adl kill recorded in the place appointed to record foch 
tran factions; nor doth it bind the psuty to the aCUon till 
judgment thereon, becaufe if he avoid the adk>n he avoids 
all conrequences of the atUon \ and dierefore if the de- 
fendant be certified bafiard by the ordinary, yet if the 
plaintiff be non-fuit they cannot go on to trial, and fo 
the bifhop’s certificate never appears of record, and there- 
fore is not binding. 1 Ro/, Abi\ 362. 

If a man be certified mu/tW, nO man is efiopped to 
baflardize him, for though he may be a mjtf/jfr by the 
fpiritual law, yet he may be a bailard by our law ; and 
therefore any man, notwithfianding the certificate, may 
plead the ifliie of fpecial baAardy. i Rc/. Abf\ 362. 

S fecial baftatdy^ is two fold; lA. Where the baAardy 
is the giA of t^ aftion, and the material part of the 
iffue. xdly Where thofe are baAards by the common 
law that are.ma//rr/ by the fpiritual law. t "New Ahr* 314; 
Cff. Lit. 134: I iRs/. 367: 117. 

If a man receives any temporal damage by being called 
a bafiard, and brings hit aAion in the temporal courts, 
and the defendant juAtfies that the plaint«A‘ is a bailard, 
this mu A be tried at common law, and not by writ to 
the biihop | for otherwife you fiippofe an a^ion brought 
in a court which hath not a capacity to try the caufe 
of a^ion. t Brtnonl. i : H^b. 179: (JoJoL 479: 0 ». Ent. 
29. 

If it be found by an afiife taken at large that a mao is 
a baAard, the temporal courts are judges of it; for the 
jury cannot be eAopped to fpeak truth which may fall 
within their own knowledge, and what they find be- 
comes the record of the temporal courts, and fo within 1 
their conuzance. Bro. Bqftarefy 97. 

II. 1. By Stat. 18 EUk. e. 3, (and fee Stat. 3 Car- l* 
c. 4,) two juAices of peace may make an order on the mo- 
ther or refuted father of a baAard to maintain the infant by 
weekly payments or otherwife ; and if the party diiobey 
fuch order, he or fee may be committed to gaol, until 
they give fecurity to perform it ; or to appear at the 
feffions.— By Sta\y Jac. i. r. 4. § 7, the juAices may 
commit the toother of a baAard, likely to become chargeable ^ 
to the houfe of correction for a year ; or for a fecond 
oiFence till fee give fecurity for her good behaviour. 
By Stat. 13 14 Car. z. e. 12. § 19, if the putative 

fa^er or lewd 'mother run away from the parife, the 
overfeers may by authority of two juAices, and by 
order of the fclTions, fell the efieds of the father or mo- 
ther to niaincain the child.— By Stat* 6 Geo. 2. c. 31, 
the mother of a baAard may^ brfore or after it is bom, 
fwear it to any perfon ; and the putative father Aiall 


then, on appKcotton by the overfeer of the parife be 
prehended end committed ; unlcfs be give fecurity to 
indemnify the parife ; Or to appear at the next fefitons i 
but if the woman die or marry before delivery, or mif- 
eariy, or prove uot to be with chijd, the reputed father 
feail be difeharged,. Any juAice near the parife, on ap- 
plication of the reputed father in cuAody, feail fummon 
the overfeer to feew caufe again A bis being dtfehargeda 
and if no order be made in purfuance of Stat. 43 Eiku 
c. 2, (for the majuteuance of the chiU) within fix weeks 
after the woiuao^s delivery, he fea^^Mdifcharged — By 
the faid Stat. 6 Geo. 2. r. 3K 4, it is exprefely pro- 
vided that, It feail not be lawful for the juAice to 
fend far any woman before fee feail be delivered, or for 
a month after, in ord^ to be examined concerning her 
pregnancy t or to eomfA any woman before her deuvery 
to anfwer any queAion relating to her pregnancy/’ii^y 
Stat. 13 Geo. 3k c. Sz. \ $, baAards boro 111 any licenfed 
hafpital for pregnant women, are fettled in this parifees 
to which their mothers belong. And the like f^ovifioii 
is made by Stat, to Geo. 3. e. 36. § 2, as to baAards. 
born in houfes of induAry. 

The ^putative father of a baAard, although no legal 
relationfeip fubfiAs between them, is fo far confidered as 
its natural guardian, as to be intitled to the cuAody of 
it, for its maintenance and education. 2 Stra. 1162; and 
therefore while under his care and protediiop, aud net 
likely to become chargeable to the parife, the pariAv 
officers have no concern with it. 1 Mori. 4) : t 6///. 444. 
BaAards are within the meaning of the marriage zd. 
Stat. 26 Geo z. c. 33, which requires the conlent of the 
father, fAc. j Term Rep. 96. And the rule that a baf- 
tard is flius nulliu applies only to the cafe of inheritances. 
lb. 101. 

As however, without the prote^ion of its natural 
arents, 4 k baAard is fettled in the patife in which it is 
orn ; (Salk. 427 : 3 Burn. J . : PauPs l\ O. 81 ;) [un- 
lefs fuch birth be procured by fraud, Sel. Ca, 66; or 
happen under an order o^ removal, 1 Sejf Ca. 33 : Salk. 
121, 474» 532; or in a Aace of vagrancy, Stat. 17 Geo. 
2. r. 5 ; or in the houfe of corredlion, z Buljl. 358 ; or 
under a certificate, Stra. 186 ;] and the parife cf con- 
fequence becomes charged with its maintenance, then 
and not before, the authority of the churchwardens and. 
oveifeers begins. 93 ; and they may ad without am 
order from the JuAices. 3 Term Ref, C. P. 253.-— Iifecms 
however, chat until a baAard attain the age of feveu 
years, it cannot be feparated from its mother, Cald. 6 
but may be removed to the place of her fettlement, while 
the age of nurture continues. Cauh. 279 ; and niuA 
under rhefe circumAances be maintained by the paiife. 
where it was born. Doug. 7, 

An order of baAardy muA be made by two juAices, 
2 Salk. 478 ; Stra. 475 ; on complaint, j Baro. K, B. 
261 ; and the examination of the woman mu A be taken, 
in the prefence of both the juAices. 6 Mod. 180 ; 2 Blatk. 
Rep. 1027 ; but ic is not necefiary that the puiative father 
feould be prefent to hear what fee depofes. CaU. 308 ; 
although he muA be fummautd before \n order of filiation 
can be made, 8 Mod, 3 : l Sett. Ca. 179 ; for he cannot 
be compelled to give fecurity, or be committed until he 
has made default. Ld. Raym, 853, 8 : 3 Salk. 66; but 
if an order of filiation is once made, the fad of baAardy 
is cAahlifecd until the order w revcrfcd. Cto,Ja€.s%S<‘ 
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The jtiftfce may commit if the putative father regle^l to 
pay the maintenance therein ordered f^r the fnppoirof the 
chilli, unlefs he give a bond to bear the paiilh harmlels^ 
or to appear at the feflionj j SiJ 3'>3 i 41 : Li 
Rfiym, S58, XIJ7* The order can onI> he uieifod by 
an appeal to the feilion*?, which mu/i be to the next 
fetTmns after notice of the order; 2 Salk 480, 7 ; and 
if the fefliom reverse the order ot the two jufhccs, )et 
they may on fummons make another, on the \ me or on 
any other perfon ;«^rfbr in tliis refped they have an out uml 
jimfdittion. 4"’5‘ 63J.~Thc 

order however may before appeal to the (clhons be re- 
moved hy idt or/iriy into K, B, and there quaflied for 
eirors on the face of it. Cald, 172 — I^ut no order of 
balhrdy made at fefDons can be quafhed in K. B* unlefs 
the putative father u prefenc in conrt 2 Salk, 475 ; for, 
on its being quafhed, he (hall enter into a recognizance 
to abide the order of the feilioni below. 1 Bi. Rrp. 198. 

On this part of the Aibje^l fee further, Bott'sPooi Lazis, 
Cortft'skdtt, 

In an ancient MSS^ temp* R. 3, it is faid that he who 
gets a baflard in the hundred 1 f MiddUton in Kcnt^ (bail 
forfeit all his goods and chattels tel^the king. 

2. By Stat. 21 Ja^ i. c, 27. it is cna^fed, ‘‘ That if 
any woman be delivered of any idiie of her body, which 
being born alive, (houid by the law* of this realm be a 
bailard, and (he endeavour privately, either by drown < 
ing, or fccrct burying thereof, or any other way, cither 
by hcrfclf, or the procuring of others, fo to conceal the 
death thereof, as it may not come to light, whether u 
were born alive or not, but be concealed ; in every fuch 
cafe the faid mother fo offending (liall fuffer death, as in 
cafe of murder ; except fuch mother can make pioof by 
one witnefs at the leafV, that the child, whofe death was 
by her fo intended to be concealed, was born dead.*’ 

It hath been adjudged, that in order to convid a wo- 
man by f^rce of this laft ftatulc, there is no need that 
the indK^fmcnt Le drawn fpecially, or conclude apamil 
the form of the ifnture; for the dntute doth not make a 
new offence, but only makes (uch concealment an im- 
deniable evidence of murder z Hc/^ufk }\ C\ c 46. § 43 

Alfo, it hath been agreed, that v^liere a woman ap- 
pears to have endeavoured to conceal the death of fuch 
chdd within the (latute, iheicisno need of any proof 
tint the chiM was born alive, 01 tliai th< rc were any 
fiffm of hurt upon the hodj, but ii fhaM be undennbiy 
t Kcn til .t rlicchil 1 w ts born alive, ai d murdered by iht 
mother. 2 fhtvk. P (' uh, {up. 

’*ui It hath been adjudged, that when a woman Iny in 
a chamber by herfeif, and went to bed vv tl.t iit pi'n, 
and waked in the night, and i:nockrd fur hJp but could 
get none, niij was cicliveicd of a child, and put it in a 
trunk, and did n t difeover it till the following night, 
yet (he was not wi lim thi Ibiute, bccaule ilie knocked 
for h^’lp 2 Hu ik P. C. uh Jup, 

Alfo, It hath brui agreed, that if a woman confcfji 
heif If with child beforehand, and af erwards be fur 
prized and deliveicd, no body being with her, (he is not 
within the llitii *, becaufe there wa^ no intent of con- 
ccalmenr, and theitfore in fuch cafes jt mull appear by 
(igna of hurt upon the bodv, or foim* other vyay, that 
-^lie child was born alive, 2 Hafivh P C\ uk /up. 

if a woman he with child, and anv g^vts her a potion 
•0 dpllroy the child within her, and ihe takes a^nd it * 


works fo flrongly that it kills the woman, this is mar. 
der , fur it was not gfiven to cure her of a difeafet but 
unlawfully tO dellroy (he child within her; and therefore 
he that gives her a potion to this end, mull take the 
haz rd, and if it kills the mother^ it is murder, 1 Ha/. 
H. P, C. 429, f30. 

If a woman be quick or great with child, if (he take, 
or any other give her any potion to caufe an abortion, 
or if a mail Ifrike her, whereby the child within her is 
killed ; though it be a gieac crime, yet it is not murder 
nor in an (laugh ter by the law of England^ becaufe the 
child is not )et itt n turn nut utdy thor can it legally be 
known, whether it were killed or not : fd it is, if (ucii 
child weie borft alive, and afirr die of the (Iroke given 
to the mothet, this is not homicide, i Hal. H F. C. 
433. 'i he offender however may be indidcd for a mif- 
demeanoi, at common Jaw. 

If a man procure a woman with child to deifroy her 
infant when born, and the child is born, and the woman, 
in purfuance of that procurement, kill the infant ; this 
IS murder in the mother, and the procurer is acceflaiy, 
I Ifd. H. P. C 433. 

BAS TARDY, la/iatdia.] The defeff of birth, ob- 
je^ed to one born out of wedlock. BtaH. hb. 5. c. 19. 
See Bujiwd 

BASTARD EIGNE, Sec Bafiaul. 

RASl'ON, Ft ] A fta/F, or club. In the flatutes it 
figninrs one of the warden of the FUiPs fervanis or offi- 
cers who attend the king's courts with a red llaif for 
taking fuch intocuftody who are commuted by the couic. 
Stats. \ R 2. c. 12 - 5 E/iz i. 23. Sec Tipjlajf. 

BASUS, pe) bafum to^uetinn ceipeuB To take toll by 
(Irike; and not by heap; p^i hajum^ being oppofed to 
in cumulo vtl iantello. See Coufuetud* Domus de Furtndon^ 
Ms.y. 42. 

B \TAB^ F ground. Land that lay between En^ 
t^luud and land^ heietoforc in queftion, when they 
were dillinti kingdoms, to which it belonged ; Iicigiuiis 
or dibatabif ground, t e. land about which there is de- 
bate ; and by mat name Skene calls vjound that is m con- 
trol eiiy. Comb. Bntan. title Cutubtj/and. 

BA I LLLA, A Biat. 

BAIH, Lat. Bathon, called bv the Biitons 
his l>een termed the city of fickinen, bix. Jiuuamts- 
( ijln ,] It IS a place of re(oit lu S vi^’/tjhu finious for 
it^n'^diana! waieis. '1 he chairmen art ihtieiobc li- 
Knled by the mi)or and aldermen, by llaiute 7 oio i. 

L 19. And a public /fV//A7/or inhriraiy for pcoi 15 t'M- 
biiOicJ in iheciiy of^rt//^,ihegtAcrnois hereof nave power 
to hold dll chdiiiable gifts, anu appoint phjiiciars 
Jurgeons and other officers any perions not able to h, vc 
ihe beneliC o( il.i’ Buti^ ^outers nidv be adniKied into this 
holpiial, their c4#b being atreded by loine phjliciaii, and 
liie poverty of the patients certified by the miniller and 
churchwardens of the place where ihev Jive, \^c. Eveiy 
pri/un (o acHfiitteJ, Ihull have the ufe of the old Jioc 
/v//A, .ind •l-'e cnrurtained and relievctd in the holpital; 
and VI hen cured 01 difchargcd, inch perfons (hall be 
fiipphed wiih 3/ each, to defray the expcnce of re- 
moving nhcin ba^k to their p<iriihes, Stat. \iGeo, 

2. r. 3 1 

IHTITORIA, A fulling mill. Mw afitcon^tom. 2. p. 32, 

BAT ILL, fr. baitadf.\ A trial by combat, anci- 
cn iy allowed oi in our laws, (among other calcs,} wneie 

the 
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tljf defendant in appeal of murder or felony might fight 
with the appeilanfi and make proof th'‘reby whether he 
be culpable or innocent of the crime. When an apelfee 
of felony wages hatttl^ he plcids that' 'he h Not 
and that he li ready to defend the fame by his body, 
and then flings down his glove; and if the appellant will 
join Mattel he replies, That he is ready to make good his 
appeal by his body upon the body of the appellee, and 
takes up the glove : and then the appellee lays his right 
hand on the book, and with his left hand takes the ap* 
pcilant by the right, and fwears thus: Hear ibis thw 
•wbo calleft John by the ntumt of baptifm, that I nvbo 

call Thomas by the name of baptfm^ did net feloni* 

oiijly mm dn thy father W, by name, on the day and yeat <f. 
Sec, at B. as you furmife, mr am any way guil^ of the Jaid 
felony ; fo help me God, And then he (halJ kifs the book 
and fay ; And this I will defend ngainft thee by my body, as 
this court Jhall award. Then the appellant lays his right 
hand on the book, and with his left hand takes the ap- 
pellee by the right, and fwears to this effefl: Hear this 
thou who callefi wyfttf Thomas by the name of bapttfn, that 
thou dtdft f lorrioujly on the day, arui in the year. See, at B. 
murder rny fnA<.r W. iy name ; fo htlp me God, And then 
he fhall kifs the book, and fay; And this I will ptoze 
a^atn/l ihte by my body, as this comt JhtU svward. This 
being done, the court fhall appoint a day and place for 
the battle ; and in the mean while the appellee fhall be 
kept in cuftody of the marfhal, and the appellant fhall 
£nd fureties to be ready to fight at the time and place, 
unlefs he be an approver, in which cafe he (hall alfo be 
kept by the marfhal: and the night before the day of 
battle, both parties (hall be arraigned by the marfhal, 
and fliall be brought into the field before the juflices of 
the coutt where the appeal is depending, at the riling of 
the fun, bare-headed and bare-legged from the knee 
downwards, and bare In the arms to the elbows, arm- 
ed only with ballons an ell long, and four-cornere'd 
targets : and before they engage, they (hall both make 
they have neither tat nor drank, nor {hue any 
thing elf by «which the lavi of God may be deprtjjed, and the 
law of the devil exalud: and then, after proclamation for 
filence under pain of imprifonment, they fhall begin the 
combat, wherein if the appellee be fb far vanquiihed that 
he cannot or will noc fight any longer, he may be adjudged 
to be hanged immediately ; but if he can maintain the 
fight till the liars appear, he fhall have judgment to be 
quit of the appeal : and if the appellant becomes a crying 
coward, the appellee fhall recover his damages, and may 
plead his acquittal in bar of a fubfequent indi^menc or 
appeal ; and the appellant fhall for his perjury lofe his 
Ikrnm legem. If an appellant becomes blind by the ad 
cf God after he has waged battel, the court will difeharge 
him of the battel; and in fuch cafe it is faid chat the ap- 
pellee fhall go free. 

This trial by battel is at the defendant’s choice; but if 
the plaintiff be under an apparent difability of fighting, 
as under age, maimed, ^c, he may counterplead the 
wager of battel, and compel the defendant to put him- 
felf upon his country, no champions being allowed in 
crinjinal appeals; alfo any plaintiff may counterplead 
a wager of battel, by aliedging fuch matters againfl the 
defendant, as induce a violent prefumption ot guilt; as 
in appeal of death, that he was found lying upon the de- 
ceafed with a bloody knife in liis hand, ^c, for here the 


law win pot oblige the plaintiff to make good his iccu- 
fldoxi in-fo evtriordjnary a manner, when in ail apj^eaf- 
ance he may provedt In the oidinary way. It is i gowl 
foutitcrplea of battel that the defendant hath been indited 
for the fume faff ; when if appeal be brought, the defen- 
dant fhall not wage battel. And if a peer of the realm 
bring an appeal, the defendant fhall noc be admitted to 
wage battel, by reafon of the dignity of the appclJonr. 

The citizens of londoH are privileged by charter, that in 
appeals by any of them, there (hatl be no wager of bat^ 
tei ; and by Stat, 6 R, a. c. 6, defendant fhall not be 
received to wage battel in an appeal of r^pe. 2 Harvok^ 
P. C, c, 45. This trial by battel is before the cen-p 
liable and marfhal; but is now difufed, See Glanv. 
lib, 14 ; Bruton, hb, % : Britton, c, 22 : Smith de Rep, 
Angl, lib, a : Ca, Lift, 294, fsli, 

I'or the manner of waging* battel in an appeal of 
treafon, Hawkins c\te% Rufrw, Col, part a. W.'f. lia— - 
128 : and y Comm, 338. ci(es W. 2. 

This fpecies of trial by wager of battel, (fays Black/hne) 
was introduced into England, among other Norkutn cuf- 
toms, by William the Conqueror; but was only ufed ia 
three cafes, one military, one criminal, and the third 
civil. — The firB in the couic martial or coujc of chivalry 
and honour; {Co, Lit, 261 ;) the fecond in appeals of 
felony ; [of which above ;] and the third, upon ifTue 
joined in a writ of right, the lafl and mod foJmnn de» 
cifion of real property. For in Writs of right the jus 
froprictath which is frequently a matter of difficulty is 
in quelliOn ; but other real ariions being merel/querp 
tions of the jus paj/efionis, which are ufualJy mure plain 
and obvious, odr anceflors did not in them appeal to the 
decifion of Providence. Another [and as it feems the 
juiler] pretext foi allowing it upon thefe final writs ot 
right, was for the fake of fuch claimants as might have 
the true right, but yet by the death of wicneffes ot 
other defe^ of evidence, be unable to prove it to a jury. 

Although the writ of right itfeif, and of courfe this 
trial thereof is at prefent much dirufed, yet it is law at 
this day; and on that account as matter of curiofity the 
forms of proceeding therein arc colie^lcii and preferved 
in 3 Comm 338, ^c, and the appendix thereto ; and aie 
fimilar to thole above recited in criminal cafes. 

The lafl trial by battel that was waged in ihe court of 
Common Pleas at Wrfminjier ; [chough there was after- 
wards one in the court of Chivalry in 1631, (oCar, i, 
between Donald Lord Rey appellant, and David Ramfey^ 
efquite, defendant, which was coropromifed ; Sec OrUg. 
Jmid. 6y\ 19 Raym, 322; and another in the county 
palatine of Durham in 163S; Cro, Car, yi 2 ;] was ia 
13 Eltz, A, D. 1571, ^s reported by Dyer, and held in 
TothiU-fields, Wfftmtnjhr, See 301 . and in v. 
Campus ; the latter of whom was prefent at the cere- 
mony. 

In this trial by battel, on a writ of^ right, the 
battel IS waged by champions, and not by the parties 
themfelves; becaufe in civil adions, if any party to the 
fuic dies, the fuit mull abate and be at an end for the 
prefent ; and therefore no judgment could be given for 
lands in queflion, if either of the particb were flam ; and 
alio that no perfon might claim an exemption from this 
trial, as was allowed tn criminal cafes Co, Lut. 2 

7 his form of trial by battel, the tenant or defendant 
in a writ of fight, has it in his cicdiiou at this d.iv to 

demancU 
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demand. 3 Cmim. $41. And it wa« the onfjr decifion of 
fucb writof right from the Conqueft, till ffen* II, by con- 
fent of parliament introduced a partiqular 

fpecies of trial by joryi in concurrence therewith, giving 
the tenant his choice of either the one or the other. 

See Glnmv* Itb. a. r. 7. 

BATELLUS, See Batuf, 

BATTERY, See title jiffault. 

BATUS, Lat, from the Sax. A boat, and hat- 
itellms a little boat. Cbmt. Ed. I: zojulit 18 regni. 
Hence we have an old word ba^icaln^ for Aich as we 
ttow call bcatfivain of a fliip. 

BAUBELLA, baubks.] A word mentioned in Hrvedin 
dn R. I* and figniiies jewels or precious Bones. 

BAUDEKIN, baUicum^ and baldtkimmJ\ Cloth of 
baudekin^ or gold ; it is faid to be the richeB cloth, now 
called bfocadi^ made with gold #nd falk, or tilTue, upon 
which figures in fillc, lie. were embroidered. 

BAWDY-HOUSE, lapanm. formi*.] A houfc of ill 
fame, kept for the refort and commerce of lewd people of 
both fexes. The keeping of a comes under the 

cognizance of the temporal [iw, as a common nufance, 
not only in refpedt of its endangstiogihe pnblic peace by 
drawing together diflblute and debauched perfons, and 
pronvoting quarrels, but alfo in refpeft of its tendency to 
curi'upi the manners of the people, by an open profef- 
lion oi lewdiiefs. 3 /a^. 205 : i bJ^uk, P.C.c.y^. Thofe 
who keep bawdy bov/u are punifbcd with fine and impri- 
fonment ; and all fuch infamous punifhment, as pillory, 
as the court in diferetion fhall infiid : and a lodger 
who keeps only a Tingle room for the ufe of bawdiy^ is 
indi£>abic for keeping a bawdy-heu/e. i Salk. 382. Per- j 
Tons refor ling io 2, ba’ivdy-houfr, are punifluble, and they 
may be bound to their good beha« iour^ iijc. But if one be 
inditlcd for keeping or frequenting a ba’wdy-hou/r^ it muft 
be exprclsly alledged to be fuch a Uufe, and that the 
party knew and not by fufpicion only. Poph 208. 
A man may be indicled for keeping bad women in his 
own houfe. 1 Hawk P, C\ c 61.^2. Aconilable upon 
information, that a man and woman are gone to a lewd 
boujCf or about to commit fornication or adultery, may, 
if he finds them together, cany them before a juitice of 
peace without any wairaiu, and the jufiice may bind 
them over to the fefiions. Da/f, 214. 

Confiables in chefe cafes may call others to their aflifl- 
ance, enier bawdy houfes, aod atrell the ofi’enders for a 
breach of the peace . in Londw they may carry them to 
prifon ; and by the cuBom of the city, wliorcs and bawds 
may be carted. 3 Inft. 06. 

As to a married woman’s being indi£led for keeping 
a houfe of ill fame. Sec tit. Bmwt and Fmr Vll. 

But it IS faid, a woniiin cannot be indided for being a 
bawd geiKfiiliy ; for that the bare ioliciuiiun of chafliiy 
is not indidable. 1 Hawk P. C c. 74. §1:1 Salk. 382. 

Ic W .19 always held infamous to keep a bawdy-houfe ; 
yet feme of our hiiloiians mention bawdy- bo uie/r, bro- 
thel houfes or Hews publickly allowed here in formet 
till the reign of Hen. 8, by whom they were fup- 
preflrd about 1 ). 1546; and writers afiign the num- 
ber to be eighteen thus allowed on the bank-fidein Setub- 
work. SeeJhvtlui houfes. 

By Stat. 2 , z. c. 36, made perpetual by Stat. 
28 Gto. 2. c. 19 if two inhabit til t^, payiiUg f'eot anc| Jbt, 
jOuilJgitc notice to a conBablc of arv 2>etfoD keeping i j 
1 ' ' I 
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bawdy-^oyft* tke cynfiable Ihtll go with them before t 
juRice of peace, and fhal!, (upon fuch inhabicauts mak- 
ing oath, that they believe the eontents of fuch notice to 
be true, and entering iyto 1^ Recognizance of 20 /. each, 
to give material evidence of the offence,) enter into a 
recognizance of 30/. toproiiecute with eifef^ fyeh perfon 
for fuch offence at the next feflions ; ^he cooftable fhall 
be paid his reafonable expeaces by the overfeers of the 
oor, to be afeertained by two juilices ; and if the offender 
e convided, the overfeers (hall pay to the two inbabU 
taots 10 /. each. On the conibble’s entering into fuch re- 
cognizance as aforefaid, the juBice (hall bind over the 
perfon accufed to the next fcBionsr and if he (hall think 
proper, demand fecurity for fuch perfon’s good behaviour 
in mean time. A conBable negleAing his duty for- 
feits 20/. Any perfon appearing as mafter or miBrefs, 
or as having the care or management of any bawdy houfe, 
(hall be deemed the keeper thereof, and liable to be 
puniffted as fuch.-*Tho fame a£t alfodireAs thelicenling 
by magiBrates of all public places within 20 miles of the 
metropolis. 

BAY, or pen, Isa pond head made up of a great 
height, to keep in water for the fupply of a mill, fzfc, 
fo that the wheel of the mill may be driven by the water 
coming thence, through a paflage or Bood^gate. Stat, 
27 li/fz. r. 19 A harbour where (hips ride at Tea, near 
fume port, Is al(b called a b^. 

BEACON, from the Sdx. bfaca, whence the 

Engltfif^ beckon to nod or make a fign.] A fignal well 
known ; being a fire maintained on fome eminence near 
the coaBs of the Tea. 4 Injl. 148. Hence beaconage {bea- 
eonagium) money paid towards the maintenance of beacons: 
See Stat. 5 Hen. 4. c. 3, as to keeping watch on thefea toafl^ 

The erection of beacons, light houfes and Tea marks, 
is a branch of the royal prerogative ; whereof the firlt 
was antiently ufed in order to alarm the country, in cafe 
of the approach of an enemy ; and all of them are (ig- 
nally ofeJul in guiding and pielerving vclTelb at fca 1/ 
night as well as by day. For this purpofe the king hath 
the exclufive power, by commiiiion under his great Teal ; 

Infi. 204: 4/13/2. 148 ;) to caufc them to be erected 
in fit and convenient places, (4 Inji. 136); as well upon 
the lands of the fubjedt ns upon the demefnes of 
the Clown : which power is ulually veBed by letters 
patent in the office of Lord High Admiral, (Std. 158: 
4/^. 149;) or the Admiralty board. And by Stat. 
8 £//z. c. 1 3, the corporation of the Trinity Houfe are 
empowered to fet up any beacons or fea-marks wherever 
they (hall chink them necelB^ry ; and if the owner of the 
land or an> other perfon (hail deffroy (hem, or (hall rake 
down ^ny Beeple, tree or other known fea-mark, he (hall 
forfeit too 1. or in cafe of inability to pay ic, (hail be ipjo 
faPlo outlawed, Comm. 265.— See the Stats. 4 ^n. c. 20, 
aud8^;/xr. c. 17, for building the Eddyfl(me\xg\i\}dooft near 
Plymouth^ and raifing the duties paya|^le by (hips for its 
lupport; and Stat. 3 Geo. 2. c. 36, as to the lightlioufe 
on the rot k Skentes near Holyhead in the county of Anglc/ta. 

BEAD, othcilr. Sax. head, oratio.'} A prayer ; io that 
to fay over btads^ is to fay over one’s prayers. They 
were u\pBin ufe before printing, when poor perfons could 
not go to the charge of a manufeript book : though they 
are Itiil ufed in many parts of the world, where the Ro- 
man -Catbohe religion prevails. They are not allowed 
to be brought into England^ or any fupei Bilious tbirigS| 
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lacictetAiia wvaib ^ f »v} ?? 

mertlitnd}^ in tklg^'clty of tirndm^ 0«i tfc« W 

Mt^rts* r " A 

8&3ftft)BR8; SiHik M 

nod U fttd to bo ^tik ]Ki^^ol«),^J.n 9 te«i pt 

adife ibnll h«*f^ ailddWiiMMnd mimimn, 

attd nonfnl^altolii, t. 
BEAS/T^^y^mjiffira ^ 

bade, dne» &x| ibai^* ^niitf Nm. B/itMi. fsrr t. f4^ 

of vanafer/i am tha iiar^ ninety and n^otf. 
/M. pMtt a. and JMtpf itiboiMirrao) are the 

hart» ^eitey^" pMafant^^ af|d partl'idgd. IStW, Jt^, Ortg. 
gS* 9^» ajj.^Sec tit. G<«err« 

BLAU'PLEAIOSR, ptiic^i fiaciiamt^f Pr. himiffalJn^ 
/. « <0 plead fairly.} Is a writ opon thbUatute df 
dr/d^e, ^t Btn. y. c xs> wherebjr it it dilialfiledi That 
netther-in theclrtnitof joftiOes, tier mcoaotles^ htmdrms> 
or Goerts«baron, hoy libes fltali be cdfctn ibr/eeV pkadtkg^ 
%.z. for not pleaded? fairly orapHy to the pnrpofe ; dpOn 
which ilatute thia w^t wasQrd'ai'nei^xUtMed to the flierilF, 
baililF, or him who (ball demand /ueii ^iifie, and it is a 
prohibitioii not to do ir ; wberetfoon an aHas and pMts 
and may be had^ (3c, Nmf> Nm* Br, §^6, 

597 * Ani ^ak-f/ta^ i$ ai well inYdpedl: of viniOoa 
fkadtngi^ ggoFthP/i^r ptcMding^ by Way of dmendiiietit. 
2 hjt, laa. ^ ^ 

B£D£Lf hJelluitSm* fyM$ Ft dr^air.j Aeryerormef* 
fenger of a couit« thaeeitej men to appeir add anilver : and 
isaninferiOrodkerof a parilh^or liberty^ very well known 
in London, and the fzhurhi, Thereare likewife unieerlity 
bedek^ and church hdcls ; now called fummoners and ap* 
paritors t and Mmwb^ in^hia F^eft Lam^ faith there are 
forell bedcist that make all manner of gamtihments for 
the courts of the foreft» juid afl^proclamatiods^ add alfd 
cxecote the procefs of the foreft, like unto bailiflb errant 
of a iheriflF id his county. 0>i9et» 

BLDELARY, bcdeJa^la, Theikme fO a hdel, as baiii** 
wick to a baiJi/f. Lit, itA g*. •cap* 5 . BUnHtt CWii/. 

BED£REPS» alias Mirbpc, Sax.] A fervice which cer- 
tain tenants were anciently bound to perfbrm* to 
Http their landlord^ corn at hanreii; is Tome yet ore 
tied to give them one, two^ or three days* work> when 
commanded. 1 his cuftomary fervice of inferior cenabts 
was called in the JL^itili piatiaria bednptUfh^ C^« See 
JbSagna PiOfcaria, 

BE0£W£Rr« Thoib which we ndw call bati^m j 
profligaie and excbrnmniiicated perfotis. The word is 
snentiohed in JIfar P^riL znwc tied* 

£h»£R, Ae to the eXporringi ielling^ meafiirtiTe^ (^r. , 
See tics. AlAiuJc^ Brewers^ iFttfdgathz A/bf attd 

Mfd/um* " 

fiiiGGARS. See P^tigratttt, 

BEH A VIGOR of Perfons. Vide Gs^ Bt/j»iioer. 
BELOiS, The iiihabicanti of SomcrJ^flut e» 
btA^ Blouat. 
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1 4m liM fo^r 

6cd i^albrmeriyab]diedtbdlHtri^ 
kiM|^ tp tlTelr i&lldwem thetr 
mup\eng^t bdlkfterwai^if# aathefe tpn%ii|ieif became 
^pet^pattad thdy tefrthelriiamctof d^ea/Tfhi 

cb tbb firini^ 6f ind refathed t6 thhudelVea 

the name'or/iwij^k-^Add mtfihudbM an ell4ft^ in Irtid 
at dril gi^iad for Kfe^eiily» ft milted^ fM 

heliPae mh of donoKi ihd jhe lihfw were 

bouhd to fwetr fthtcy to tbh lefi^ and^o ftrVwmipJfa tire 
wBfi,tboft eftatesbePngcoififionlygli^co imBta^men i 
but at knj^hi by the confeirt of the doiHW, or blt^beirk, 
they were cOnthmed fof the lives of the ftits of the pof- 
feiibrSf and by degrees paB into an inhericancej; and 
fORiatimtfsfncfh benders were Jgi van to biHiops, and abbi^ts^ 
fbblrfl to the iikatetvkrsi •viz^ to provide idea to ferve 
in the Wars i and when they as well as the lahV had ob.. 
tained a property in dtofe lands^ they werecldfed^r//«//a 
when given by the king; ahd od the dedth oPh biSiop* 
C^c. returned td^the king tiH another was chofem ^ht* 
^ Peudii c. ai : BAuntt ^trK Benehciuni, Sea tit. Tenmc, 
For matter relating to EccleTiaftlcal Benefices, and the 
requrfices 6f the clergy admitted thereto, t^h. See ^uUt 
Advowfirt^ Patfin. 

BENEprClO PftfMOtCCLESr Asrreo HABEN- 
DO, A writ direfted from the King to the ChahcelliT, 
CO heftdWthe iamfict that (hall/)* /f fall tp thd lAng^t gifl, 
above or under fuch value, upon fuch a particular psr* 
fon. ftcr. Or/^ 507. 

RENFFI1 OP CLERGY. See argy, 

BENERFH, An antirnt ferVice which the tentnc 
rendered to hia lord with his plough and cart. La»rbt 
Itirt, p, 222 ; Cc, Lit $6 

BENEVOLENCE, bc»c^ id,>iiti t ] Is ufed in the 
chronicles and liatutes of this realm for a voluntary 
gratuity given by thefubjeAs to the king. Stut^s Aiirmht 
p, 701. And Stinjo faith, that ir grew Ironi the 

Foorih*8 days* you may^find it Asonnn^ 11 //. 7 r. jo, 
yielded to that prince in regaid of his great expcnce'> in 
wars, and otherwile. I2 Re;^ ip. AntLby ndl: of pailta- 
metUa^'l) CVn« 2. c 4, it w^s given to bis mijeflv King 
Cbitf/c/llf but with a proiifo that it (lit utd not be di-^wn 
into future* example ; as ihofc benevolrnces werr fie- 
quently excofted^ithoUc a real and voluntary ccitfc nc, 
(o that ali /applies of this natjire are now by \v.i) of 
taxes, by grant of parliament; any other way of railing 
mofney for the crown » illegal S/at 1 ff" Af. / 2* 
f. 2. In other nations dnnWrarri arc h>rtietnnei> gi\cn 
to lords of the fee by their tenants, Lfi. LajJa/i lU CitTtfucK 
Mwrg p 134, I ^6 —''ee tit ^axu 

BENEVOLENllAREGlb H \BFNDA, The form 
of purcliafing the ktsg’s pardon and favour, in dntienc 
finc« .ind /ubmiiJions, to be reilcred to cAatc, tide, or 
place Puttcb* Antrq 1 72 
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BEH 

BENT, rit* Se^ Bmh, 

BBR 0 IA( 3 B| N^tivi tmuifi Miwmi Vf 

Califtok^ mJJmli per rum. decerto teddUtt iwr^^ berblagg* aJ 
U Hakfidsy MS. Survey of che Outchy of Cern- 
mflU Voufit, 

mllBICARIA^ A fiiecp down* or ground to feed 
iKieup. *1^. ^redu r, 9: Um. l, p. 308. 

Seo&o t tf xf nr&je. 

BERCARlA, hereberyy 6om the Fr. lerjj;erU.] A fheep« 
or other enclofure for the keeping of fheep : in 
DemMfjf it it written herfumium. elnil476: Mon. 
^gf, tom. 9. P'59^* Btre^rint it taken for a (hep- 
nmd : and hercaria is (kid ^o be abbreviated from herhi* 
crtm% tad herhx ; hence comet hetkiem a ram* kerhua, 
aneu/e, enr^ bokieina^mviltQxu CtnmU 

BEREFELL^RIIa There werefoven churchmen fo 
called* anciently beJongiog to chej^preh of St. Jdsn of 
Stt^etky* CoweJ; Bfouhn 

BKREFREIT, large prooden tower. 

Si/tieott Duneff/t, Anne I : Bhunf^ 

BERGHMASTER* from theAu^g* a hiU^qnafi 
mafter of the mouii^taoir.} It a htmT ge chief officer 
among the Derhyjbiri mineri* whb a|p eOiCutef the office 
of a coroner. Efs* de An, 16 Ed. j|« mm, 549 in Twrt 
London, The Germans call a mountakieer* or miner* a 
kirgman, Blount* 

BERGMO TH* or BERGHMOTB^ Comes from the 
(ax. kerg a hill* and gemote^ an aflembly; and is as 
muchat tofav an aderobly or coutt upon a hill* which it 
heJd SA Derkyjbire^ for deciding ^leas aod concroverfiet 
among the mlnert. And on this emtrt ^ kergkmoie, 
Mr. Manlwe, in hit Treatife of che CuAomt of che 
Miners* hath a copy of with ir/rreim to ftatutes* 
Cf/r. Vide Sqmre on the Anglo Ssixon Government* 

BERIA* kenfi herry^ A Itfgc open field*] Thofc 
Cities and towns in which end with that woid* 

arc built in plain and open places* and do not derive their 
names from boroiigbi, as Sir Uemy Spelmam imagines. 
Mod of our gloffi)graphers in the names of places have 
confounded the word ken with chat of htsty and borough^ 
as the appellatives of ancient towns; whereas the true 
fenfe of the word berieuz fiat wide campaign* as is proved 
from fufiicient authorities by the learned Dn Frejne% who 
obfkrves that Bmia Sanbii Edmund/, mentioned by Mat, 
PariJ, Juhann, 1174* is not to be taken for the town*, 
but for the adjoining plain. To this may be added* that 
many fiat and wide meads and other open grounds* are 
called by the name of henies^ and hertyjields : the fpaclQUS 
meadow between OxfmdSiXik. IJley was in the reign of 
king Atbelfian called Bery, As is now the larged padure 
ground in ^atendon in the county of Buei:ngbant,]^iOv/n 
by the name of Eersfitld. And though theie meads have 
been interpreted demefne or manor meadows* yet they 
were truly any fiat or open meadows, that lay adjoining 
Co any viiror farm. Cviwel, 

BERRA, A plain opeii heath. Berras ajfarmrt^ to 
grub up fuch barren heaths* C<nvtL 

BERNE r, Iticendium, comes from the Sax. fyroMf to 
barn; it is one of thofe crimes which by the laws of 
p&ni f. eap, I emendan non p/^nnt. Sometimes it is 
ttfed to fignUy any capital oden<;p. Beges Caunti a/nd 
Mrompt. e, 90: Leg.Hrn, 1. e, la, 47. 

BfiRQUAKlUM* Vide Bcrcaua* ^ * 


BERS4. A Sall'.f'lMWMl* A el4bpd.w 

BERSARfi* Q«ri9. Hr 
mea md trt* Mreus. Cb«tV R.);.ilA Opoiit. CcAf. ana. 
1218. vim. t. h*.« OTv tliM* arrow* ia my 

foreft. Ber/m^ ww« proptrljt tW. that lutttMl lh« wolf. 
Bhunt, 

BERSELET* iegfilUtaJ\ A honod. Ckeun* Reg, dn 
BERTON.' See Barm^ 

BERBWICHA* o^ B£|IW 1 CA» Vsll^ br kafoleta 
belonging to fome town or manor, 'nia word often 
occurs in Dmrfday : ijlmfanthnnmdhm eymim mamrii, 

BERWICK* The town of BennUkespon Teernf was ori- 
ginally part of the kingdom of SemUmd ; Mnd as joeh was 
for a time rpdu^ed by king Edward I. into the pofleffion 
of the crown of EngUnd: and during fochitsfnbjeAion it 
received from thatpince a charter* which (after its fob* 
requeue ceffion by Edward Balhol, to be for ever united 
to the crown and realm of Englrsnd) was confirmed by 
king Edum^d III. with fome additions ; particularly chat 
it Aould be governed: by thp laws and ufages which h 
enjoyed during the time of kin g^A/exander^ that is, Jbe. 
fore its redu^lion hy EdwardL Its conditucioa was new 
modelled and put upon an Enghfis footing by a charter 
<>f king y^ames I : and all its liberties, franchifet* and 
cufioms were confirmed in parlianllent by fiats. tiE, 4, 
c, 8 ; add a Jae, 1. r. aS. ^ Though therefore it hath 
fome local peculiarities, derived from the ancient laws of 
Scotland^ (Sec link Hs^, C, L. 183 : 1 S/d, 38a* 46a; 
a SJbew, 365 yet 'it is clearly part of the realm of 
England^ being reprefented by burgefies in the houfe of 
commofiSl and bound by all a^ Of the Br/tifi parha^ 
ment, whether fpecially named or othenvife. And there- 
fore it was perhaps foperfinoully declared by Star, 
20 GiO. 2, c, 42, that where England only is mentioned 
in any aft of parliament* t)ie fame notwithfianding hath 
been and ihall be deem^ to comprehend the dominion 
of IVaks and town of Bt/^Miekupon l^veeed. And though 
certain of the king’s writs or proewes of the courts of 
fPefi/tj/ajHert do nos ufoally run into Berwuk^ any more 
than the principality of H'dies, yet it hath been folemnly 
adjudged* that all prerogalive writs (as thofe of manda^ 
mr/s, prohtbtUon, habeas corpus, certro/a/fi, 8rc.) may ifiiie to 
Berwick as well as to every pther of the dominions of 
the crown of England } and that iodidments and ocher 
local matters anting in the (own of Berwick, may be 
tried by a jury of the county of Norskumberiand, C/Owsjac^ 
54s : 2 Ro. Ab, 292 : Stae» 1 1 Geo, | . r. 4 ; 4 Burr, 834 : 

1 Comm. 99* 

BERV, or BURY* The vill os (eat of habitation of a 
nobleman* a dwelling or manfiou bpofoR being the chief 
of a^manor ; from fpse Sax.^ beoTg, which ijgnifies a hill 
Of cafiie ; for heretofore noblemens* feats were caftles^ 
fiiuate on hills* of which we have foil fome remains. 
As in Herefordjbtre^ there arg the kerns of Stockton^ ffnpe, 
fife. It was eviently ukenfor %ftinkin$ryi> Sec Bersa* 

BESAILE* or BESAYU^ Fn bt/ayeul, proavus.) 
The father of the ^andfather : and in the Common Jaw 
it fignifies f writ that lies where she great gyandlachef 
was feifed the day that he died* of any lands or tene- 
ments in fee-fimple; and after his death a llrapger en- 
tcreth the fame day Upon him, and k^ps out the heir. 
£ NmB, Z2Z, See tics Afar/ /P Aacefter, 

B£SCHA» 
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, BBSTlAI^;'i$t^4.’t' !B^dtAi tnr'tat^of anjrftrtj 
iltafc, 4&fAjit r.- gmrtiljr 
nTed for alMond* of Mitlle, u bM'be«ti reftMised 

to rhofe anciently pinVeyeiibi^' 

BBTACHSSiviayaii^ni^gl^elioi^afV^^^. 2. 

BEBERCHES, -EM^^klK or i^vicee done 

It the hiddtw of iki ford By Ki» Haferipr cenluiu^ 

BEWARWt A^old ik^ woi^ %nifytb|f«2rytWi»/ 5 
for before the^Briinir 'an^ plenty of money, 

Aty traded wholly in exchtjuge^of t0inw^ Bmnt. 

BIDAEE, or BID ALL,^ f maria jMiMWe, Aom the 
Sax. hiddm^ to pray or fep^icete.} It'the ineitationof 
friendi to drink ale it the houAr of ibmo poor man, who 
thereby hopes a cbaritabiw contribudon for hi$ relief: 
it is dill ia nfe in the Weft of England t and is mendoned 
Stdh x6 Hem S. r. 6 . And fomethinglike this feema to 
be' what we commonly call boufe ^armhg^ when, perfens 
are inviteid aad viftted in thiamaaiier on their firilbegin- 
ning houfe^keepmg* 

BIDDING OF THE BBADE^ betiding from the Sax. 
biddan^'^ Was anciOntty n efiarge or warning by 
the parilh pridft to his ^riftiiotiers at Ibme mraal times 
to come to prayers, etcher for the foul of lome friend 
departed, or upon feme other pnrdcoltr oceaftOn. And 
at this day our miniAeiy, on the Sunday preceding miy 
feftinl or holiday in the following week, giviy^osice if 
them, and defire and exhert their prifliionerawobfenrt 
them as they ought; which is required by ohr canons. 

BIDENTRS, Two yearihigs or Ihee^j of the focond 
year. Faeecb. Aietiq% p. aiB. 

BIDUANA, A fafthig for the foace of two days. 
Uatt,IV‘eft^p.i%q. 

EJiGA^ bigatM, A cart Or chariot drawn wkh twO 
horfes coupled fi^ to fide 1 but it it faid to be properly 
a cart with two wheels, fomedsies drawn by one korfo ; 
and in our ancient records it is ufed for any eaft> whin 
or waggon. Men. Angl. um. t. fd^ 25^. 

BIOAMIJS, One guilry of o^my. 

BIGAMY, btgamia.] A double marriage; this word 
proMly fignifies the being twice married ; but is nOw 
ufed by an almoft oniverfal corruption, to fignify the 
oftence of pdUgamy^ or the having a plurality of wives 
at once. 

Bigamy according to the CinoniftSk eonfifted in mar- 
rying culo virgin# focCefiivelyi one after the death of the 
ocher, or in once marrying a Widow. Such wereefteem* 
ed iasapaUe of hdly oracrs ; probably on the ground of 
Sc. FauF% words; 1 Tim. r. c . vt a« ** That a bifiiop 
AouM be thehofiiand of one wifo/^ and they were by a 
canon of the coundl of JL^onr, 1x^4, denied all 
eleeiaal privilegei* This, canon was hdcpied and ex* , 
plaioed in England by Aa t*.^. j.'(tominottly 

ealM the Siae. de bignmi^ s. 5 1 and iMamy therm^n 
Woamo no uncomnion coonterplen to me iMmaf the 
benefit of dergy# The cogniatnee of the plea of Mgamy 
Wii'decliifd by Shw. 18 E. 3* /i. 3. sv 1, to beIett|^Aa 
the Court Chriftian, like tbac if baftardy. 'Em by . 
SieHw iJl. 6« 0 la. bigimy was dedared tobono 


■■ >3ft'ivL: 

• to the claim of eferg^i " See 

and t ^ .<1 ; 

living the former hulband er wift 
ts,v:by theroiMefieftital law of England, Amply vbldt^ find 
a-mere dtfilthy ; but the Legiflature has thougliS^A^ft 
^r^i^e irfetony, by reiifoti of its being To greaH^b- 
fibfon of the public cetonomy and decency pf a 
orde^ ftetCi By Sfat. 1 ^ae,t. c. 11, it 
that if any perfon; ' being marrh^ de^ aifidrwndi 
marry agtTn, the former huiband or wifo being alive^: it 
is felony s’* bur within the benefitofdeigyj. , 

The a^ however 'makes exception to 'five cales» ig 
which foch fiscond marrim«i (dioughin the ibree#ft{t 
if void) isyetnofoiony: (Stn 3 Ig/f. SgtJM. ayt f 
F. C* 694) ti . Where either party he# been cootliiuat- 
ly dbnmt flit foven years^ whether the party in Sdgl^ 
hath notice of the otheie being ttvingdr, dOj a. WI^ 
either of the ^ties bath been abfont from fhcocherttreii 
years eddfo this kingdom s and the itmaihi^ -pfargr 
hath had no knowledge of the other’s being albm imbin 
chat tune. / 3. Where tliere is a divorce; (Or 
d nm/d^ fbm, I HMt. P. C. 174;) by fohteneariil the 
ecclefiaftical court, 4. Where the ir{k marriaj^ is de^ 
dared tbrohicely void by any fuch fentencei and the 
parties foofed m vinenh mairinunii, or, 5. Where risfor 
of the parties was undcf the age of epofent at the time Of 
the firftmarrUgr. 1 iArml. A C. 174: 1 79, 

^ In the left cafe the firft aumiage was voidamo by the 
difogreement of either party; which the fecond mar* 
riage veay cleaHy amonats to. But if at die egd of 
coofont m'partfei had agreed to the marriage, which 
completet.lke contrafi, and is indeed the real marriage, 
and afterwards one of ^em ihoiild marry agaiii, if 
Teems undonbeed that fuch itgand marriage would be 
within thereifon and penalties of the nft. 164. 

ifehefoft mairiage were byroad iea, and the latter 
in Bngiandi die party may be Indifted for it here ; be* 
caufe the latter mmsge is the ofiebce ; but not wen 
though quaere why not f 1 Hawt, F. C. 174, g ; 

1 HalFt P. C. 69s : I Eid. 171 : Kd. 80. 

Afentencein the ecclefiaftical court againll a mar* 

^ riage, in a ftiit for Ja^itttion does, not preclude thh 
p..'obf of a marritge On an indi^bnent on ihe ftatute#-** 
And admktii^ fuck foncence were condufive as to the 
fa^ of marriage, the efibd may be avoided by evidence 
of Aaud and collufion in obuining the fontence. 1 1 Sr, 
Jr. t6t. Dmebifief KingfMetaXit, 

As to hufoand and wifo being evidence againft each 
other on trial for diis ofience. See tiu Barm and Feme. 
I, t. 

BIGOT, A compound of feveralold BngEJb words.} 
An obftmace perfon ; or one that is w^ded to an 
opinion, in matters of religion, bfc. tx is recorded 
that when JMb the firft duke of Hermandy, refuied toktft 
the King’s foo^ unlefs he held it out to him, it being n 
ceremooy required in token of fubjeftion for that duke* 
dom, with which the Bang invefted him ; thofe who were 
prefent caking nockwof Uie duke’s refafal, advifod him 
to comply with the Mag’s' defire, who anfwerod them ne 
fi ArVw I whereu^ he was in derifion caHed higm^ and 
the Nermme are ib ofiled to this day. Blmau. 

BILAGINBS, Lac.] By-laws of coiporadons, tFc. 
See fy-lawf. 

f Xi BILANCIIS 





BILANaiS CBfBRENDtS, A writ dlreftkl to « 
cofpoi^tioii) f(^r the c.irrving of weig^JD^.io fuch ahitreii^ 
there 10 tveigH the wool that perfona hfy our sooicAt lavr« 
t^ere Uceo^sd totranfport. Qug, 27Q« 

< . J^^NGUIS, Gciit^ially a double tongued man; or 
C4Q fpc4||^ two language^ : but it is ofedin our 
||mlorajury that paP/eih between an EngUJhman and a 
wrigner, whereof pare ought to be Evghjhr and .part 
llr^tn gel's j properly a jury <U methitatt under Stat^ 

r. 13. See tide • . 

BILL, 6rJ/a } Is diverfiy uftd : in law procpcdingi, 
it is a dcclarcition in writing, exprefling cither rhp 
wrong the complainant hntii fud'ered by the pttfty com- 
xilained of, or elfe fbme fault committed againft Tome 
Jaw or flat ute of theiealmt and this ia fometimea 
addrefTed to the Lord Chan^elhur^ofii^rr^/Mdi especially 
for unconfiionable wrongs^d^vil^o the complainant ; 
and fometiines to others huv^f j«^itiiAioB,> according at 
(he law direds. it contains the complained of^ the 
damage thereby fuilainedy uhd peQlion ol procefs again 11 
the defendant lor (cdrefs ; and ufe of os well 

in criminal as civil matters. Ip cipilsiiithcares, when a 
grand jury upon n prcfencmon^' omi^dil^psetic hod the 
iame to be true, they indorfe on it Atts viva; and there- 
upon the oftendcr js laid to fiand indioed of the crime* 
and is bound to nfake anfwer onto it: ind if the crime 
touch the life of the perfon indii^ed* it is cheit referred 
to the jury of life and death, Vdts. the petty jury, by 
whomif he be found guilty* then he Ihali ftandconvktedof 
the Clime* and is by the judge condemned to death Zkrm 
de Ley 86 : 3 Ltji> 30. bee Ignoramus and IndtHment. 

Many of the proceedings in the King*s Bench are by 
hill : it i$ the ancient form of proceeding* and was* and 
>CC Hiould be hied in parchment* in all fuits* not by ori- 
ginal. The declaration is a tianfcriptof it* orfuppofed 
lo to be. Sec tit. Amtndmestt, 

Bill is alfo a common engagement for money given 
by one man to another; being lometimes with a penalty* 
called pen<il hill, and fometiines without a penalty* tuen 
called a Jingh hill, though the latter is moll frequently 
ufed* By a hill we ordinarily underfland a Angle bond* 
without d condition ; and it was formerly all one with an 
obligation, fave only its being called a hdl when in 
llttghfis, and an obligation when in L/^in^ Well. Symbol, 
lib. 2. fedi. 146. Where there Is a bill of tool, to 
be paid on demand* it is a duty prelently, and there 
needs no aflual demand. Cn?, £//«. 548. i^nd a Angle 
obligation or h/ll, upon the fealing and delivery* is 
dehimm i\i prafenti, though fvlvtndnm tn future^ On a 
Collateral promife to pay money on demand, there muA 
be a fpcaal demand ; but between the parties it is a 
debt* and faid to be fuAiclently demanded by the ac- 
tion : it is otherwife Where the money is to be paid to 
a third perfon ; or wheie there is a penalty. 3 Keh^ 176. 
If a perfon acknowledge himfelf by bill obligatory to be 
Indebted to another in the fum of 50/. and oy the fame 
di// binds him and bis heirs in 100/. and fays not to 
whom he is bound* it (hall be intended he is bound to 
the perfon to whom the bill is made. Red. A 

hill obligatory writipn in a book* with the party’s hai^ 
and fbal to it, is good Cto. EUz. 6x3.—- See zIUkAh^ 

Thefe kinds of bills are now lupcrieded in ttfe*v 4 he 
iSngle bills by the more modern traffick 
Exchange, and the penal bills by Btmds m 
■—See thofc tiilcs. 
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any chinfi sfYfma#* svhieli over^rukid by the yndge* 
this mt^ioidi^pp^in^wkli^ 

in the fecoitJ^«\li 0 ti^ag 4 im ^^rro# in £i&, bht la law; 
and fo the party grieved was widtout reoaedy. a hfi, 426. 
And iheitfbmi^ the fiat* 2* f)£. 1. 51* 

When one impleaded before >any of the julHces* 
alledges ao exception* praying ahey^w41 allow it* and 
if they will not* if 1 m that ailed^s the excepdoii writes 
the fame* and requires that the juAices will pat to their 
feals* the juliicei foall fo do ; and if one will not* ano- 
cber Aiall ; and if, upon compkint made of the juf- 
tice* the King caufe the record to come before him, 
and the exception be not found io the roll, and the 
plainciA' Aiew the written exception* with the leal of the 
juAice thereto put* thejuAice Ihali^ commanded reap- 
pear at a certain day* either to confefs or deny his feal* 
»4nd if he* cannot deny his ieai, they Aiall proceed to 
judgment according to the exception, as it ought to be 
allowed or difallowed.’’ 

This Aatute extends to the plain tiiF as well as defen- 
dant* alfo ro him who comes in ktn Unentis, as one that 
prays to be received, or the vouchee \ and in all anions 
whether real* perfonal, or mixt. a Inft. 

The Amute extends not only to ail pkas dilatory and 
peremptory^ but to prayers to be received, per of records 
and deeds* alfo to challenges of jurors* and any 
matcnall^vidence offered and over-ruled. 2 Injl. 427 : 
Dyer %%l.,4>l 3: 

The exceptions ought to be put in wntingy^/ 4 f»/(r curia, 
in the prefcnce of the judge who tried the caufe* and 
Agned by the counfel qn each Ade ; and then the bill mu A 
be drawn up and tendered to the judge that tried the caufe 
to be fealed by him ; and when Agoed, there goes out a 
/cirt facias to the fame judge ad cognofeendum fenptum, and 
that is made part of the record, and the return of the 
judge with the bHJ icfelf* muA be entered on the iffue- 
roll; and if a writ of error be brought, it is to be 
returned as part df tha. record, i Nel^ Ahr, If a 

bill of rrcep/iser is drawn up, and tendered to the judge 
for fealing, and he refufes to do it* the party may have 
a compullory writ again A him, commanding him to foal 
it, if the fa^ alledged he truly Aated ; and if he re- 
turns that the fa£t is untruly Hated, when the cafe is 
otherwife, on a^ion will lie againlt him for making a 
falfo return. sCemm.%72; Reg.Br. 18a: zJnfi.^zy. 

If one of the yeAtcea fots.bis feal to the bill* it ia fuffi- 
cienr t but if they |iil.refufo* itjs a contempt In them alt. 
2 427 1 f : 2 Lev. yi?* . 

When a bill of exceptions it allowed* the court will 
not fuAier the party to mova^any cbiogin arreil of judg- 
ment on the spoAfit 00 wbiili the bill of exceptions was 
allowed, t.rw/p 366* $^7 1 Mjy ; 2 fonat pjy. 

A bill of exooptiosis js in sbe> nature oi ani ap^al ; 
examinabjl(^ nqt in iho^eoflrtt' own of which t^tbemcord 
iAues for the trial at *bdt in the next im^ 

Ac^isM^dbperiof court* upon a writ of error after judg« 
,*»eni,^Sen in the court briow.. 3 Cemm. 372. 

}. a Thefo bills of or«tpifsao are tOibe tenaered before a 
irtrdi6i given; 2 427 ; and extend only to civil 
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.< BUIacof fixceptioi^s <Mr n<w^ftU^ ii^ 
ber^iey pra^fed by the vouns fn.gtmmg^uew ^ 
BILL pF £XCH ANGB^ A Jurgod^bTr ^unty for 
JBOQey« well known among merehasu^ Tko Ikwt relat- 
ing CO this fubjed. aod that of PaOMmaar {and ae^/i- 
a^/t^) Notes, i^iiig.iinplicaced together, are here cOn- 
fidered under one head, and thus arrangedi ’ ' v. 


I . (y the Nnture ^1, BHh Ex'ekange\ 2 , Mdnd 

mnd Fwtign'^t 3, Prmijjwy iVl?/af.~4. The Parties 
to them. — 5. DiftiisBion and Befemblitnct be^ 
tween the jeveral Kinds of Bills and Notes 
Bank and Bankers* Notes --^ . Theejffential ^aittses^ 
rf Rills and Notes. 

II. ' Of the dccr^anee of Bills \ hon»^ mobent by and to 

whom made. 

III. Of the Transfer of Bills and Notes by Indorfe- 
ment, ^c. 

IV. Cf the Engagements of the fever al Parties* 

V. Of I, the ABion and Remedy on Bills and Notesi 
2, Manner rf declaring and pleading ; ^fDseEvi^ 
denee ; assd 4, the Defente, 

,VI. Of bills lo/i<f fiohnl or Jorgeds kmd fee III. 


I. t. A Bill or Exghanob is an Open letter ^reqoeft, 
addrefled by one per fon to a fecond, defiring hw to pa^ 
a Turn of money to athird, or to any other to whom that 
third perfon (hall order it to be paid: or t maybe made 
payable to bearer. 

The perfon who makes the bUl is^lled tht drawer ^ 
he to whom it is addrelt the drawee i^nd when he uh'* 
dertakes to pay the amount, he is then called the ac^ 
eeptor. The perfon to whom it is ordered to be paid is 
called thep^r^e; and if he appoint another to receive the 
money, that other is called the indlerfet^ as the payee ih, 
with relpcd to hini, the indorfer^\ any one whO'happens 
for the time to be in pofleffion of the biH is called thfe 
holder of it. 

The time at which the payment is limited to be made 
is various, according to the circumftances of the parties 
and the diliance of their refpertive refidences. SonlH’- 
times the amount is made payable m fight \ fometiraes 
at fo many days after fight ; at btber times at^a' certain 
diftance from the date. Ufance is the Cfme of 'ohe;; two dr 
three months after the date of •the bill according CO the 
cttftom of the places between Which the exchanges mp; 
and the nature of which muft therefore be IheWn 
averred in a declaration on fitch a bilk^^Doubleor tre«' 
ble ufance is double or treble (he afuaL time ; and half 
afance is half the ciiiic*^ Where thi^ time^-of payinent is 
Kmited by months, it matl be computed •bfeelenidar, 
not lunar, months and- where one mtonch U longer mn 
thb fucceeding one, it is a rule hot to go 'in the^Voni- 
putation into a third. Thds on a bill dated' the 
29, 30 or 51(1 of January^ and payable, one mouth af- 
ter date, the time expires oti the aSth of F$lirsue^\ei 
common years, and in the ihreo* fatter caftf in 





thjT da^ of mtftiii 

« Ttoi whef#’ a'M 

'W^Ugbr ‘ ‘ 

tfapwe*! 

^ 4 ^ ffiejK dathii 

pice on thr zBi HSlrd. $zgi >. ; 

iAcudoin has obtaiiidd^^utiM^ that 1 per 

fim to whom a bUI h be'> fet 

days for jmy medt beyond 'the ^foi 4 (bntioned id tie bill 
caHed day/;pff^ath^'^ 

days are giviii t in pl|^ more; « If th^ 0 
thelt three days hiippeW^b to thd itM is to b 

paid on Smtadtey^ ^I^IM thefeHcf^ Of* gnpe^r^ ifot ^at 
loivie 4 .tob!lis<pQ^eht^g^ , 

^ 2. Siiia of oxohuaga are dlfthighiihfd by the ippelhi 
tton of thd firA 'beiiig rhof 

which p'aft from one cduotiry ,to another; ^Ad the fattC 
fttch. aspafr'bt^^A pimtei refiding 
and the untreHal c^odlcnt of mermntt bad/ipiq^ dnCi 
eftablilhed a fy^miof cndoiifs relative to Fonfigfi WUh 
which was adopted as part of the law in every com^ 
mercial date. ^ 

It does not appear that Inland bills of exchange weii 
very frecfuent in inland before the reign of cjbarleslt 
(fee 6 Med. 29} : And'when they were introddced, tihdj 
were not- regarded with the 'fame favour as foreign billi 
At length the Legiflature by two diflTerent llatucesj 
9 A to nr, 3.^ €. 17 ; and Jl A 4 An» c. 9 ; fet both ot 
nearly «the fame footing.: w that what was the law and 
cudom of merchants with refpe6l to the One, is now i| 
mod refpe^s the ediiblifoed law of the country with 
fpeft to the other. ^ 

- The lolloWirig arejhemoft general forms of inlanddot 
foreign , bills of exchange j but which.are varied accord 
ing to cifc^ttmihmcet. 


Londm January 

One month afterdate pleafe to pay to A* B* or order 
£or CO me or my order} the fum of one hundred pounds^ 
jand place tho lame to the accoupc of ' 

• ToMr.c.D. i r.r. 

T^tace of abode and bulineAl 
' Acc. C. D. 


' London^ Jan. i, 1793. Exchange for £ 50 fterling 

At fiih^t [dr fight of this my only biH of ex»- 
'changc> pay to Hr.A.B* or ordert ^^ifty "pounds 
darling value received of him, and place the fame to 
amount, as per sdvice [Or without fort&er advics} from 
To Mr. C. Z). tf KS. 

-U J - J n ^ ■ ^- - 1 ,- -- ,- - J 

' London^ Jan^ 1793 . .. , 

^ • ExcuMge for io,oop liv« Tonruoifes. 

At aftcy dale [Or^ at otsty wm, 

nrpne^} .^pny Jhis, my. bill qF exchange, (focoud 
snd..ciiird jnf;yhp fame. tenor< and dace not paid) to 
jbletfrs.,w<« ^.niid"Cio. ur ordw^ Ten thpufand iiyrei 
TournpifaStV^e reeeiyed;rof them, and pifac the fame 
to account, nefip advice from 
Te Mr. A. A ‘ ^ *C. D. 

Banker ill Piunr^ « . 


BILt Of; 


TIm two Mhet biilfi of tlic forei4|:n fet* «iw varied dws 
«'iirft and third/* alid And fecond not 

5. A Pt 9 m^y K^e, i« a \cf$ complicated kind of (e- 
ciirity> fmd map be defined to be» an engagement in 
writing to pay a certain fum of money » mencioned in it# 
fo a perfon name^ or to hit order, or to the bearer at 
lar^* At firil fnefc nates were confidered only as 
Wftteii evidence of a debt ; for "it was held that a pro- 
tnifibry note was not aiSgnable or indorfible over> within 
the cudom of merchants { and that if in fa£l fuch a 
note had been indoried or affigned over, the perfon to 
whom it was fo indorfedor affigned, could not maintain 
an adion within the cuAom agtioft the drawer of the 
note ; nor coold even the perfon to whom it was in the 
firft inftance made payable, bring fuch adion. 1 SM, 
139 : a IJ* kmym. yjfy, 9. But at length they were re* 
cognized by the Lcgillacurenadii^ pp the fame footing 
with inland bills of exchange { by 3 de 4 An. c. 9 ; 
(made perpetual by jxAnlcyZ^, { 3) \ which en- 
ads that promififory notes payable to cider or bearer, 
may be affigned and indoried, dud adkm maintained 
thereon, as on inland bills of exfluMe* ^ 

Form or Promissory Hotis. 

I^ao ^ Lintdom, Jan. *1, 1793. 

1 promife to pay A. B. or bearer on demand Twenty 
I pounds for value received. 

T.T. 


£lo tendon, J^an. I, 1793 

Two months after date, we and each of us promiiie| 
to pay to Mr. C. B. or order. Twenty pounds yaluej 
received. A. B. 

C. D. 


4. By the Stats. 15 Geo. 3. c. $1 : and \j Gee. 3. 
c. 30, made perpetual by Stat. 27 Geo. 3. c. 10, all ne- 
gotiable notes and bills for lafs than 20/. are declared 
void ; and notes or bills between that Aim and 5 /. mull 
be made payable within zi days after date ; muft par- 
ticularize the name and deferiptions of the payees ; mud 
bear date at the time and jdace they are made ; mud be 
atteded by a fubfcriblng wicnefs, and the indorfement of 
them mud be attended with the fame dridinels in all re- 
fpedb, and made before the notes or bills become due. 

Bills of exchange and promiflbry notes mud now be 
drawn bn ^ampt paper. The damp is proportioned, 
under 31 Gee. 3. e. 2^, to the amount of the bili, 
from 3</. to 2/.— «>If foreign bills are drawn here the 
whole fet mud be dampt—-But bills drawn abroad of 
neceffity are not liable to any damp duty. 

Bills of exchange having been fird introduced for the 
convenience of commerce, it was formerly thought that 
no jperfbn could draw one, or be concerned in thus Rlb- 
gotiacion of it, who was not an adaal merchant^ but it 
M>on being found aeceflary for others, not at all engaged 
in trade, to adopt the fame mode of remittance And fer 
entity, it has been lince decided that any peribn capa- 
ble of binding bimfelf by a oontrafl, may draw olra^ 
pept a bill of exchange, or be in any way enga^ ^ 
the negotiation of it, (and, fince the Sfa/» 3 fic 4 p, 
be a party to a promififory note,) and fhall be oonfidem 


CowA. 15Z1. I Sietv. ia.5; ,$ Sfeftih 
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But an infant cannot be fitfd on « bUI exchAUg^* 
Caitb% x6o.MNor a feme covert j esicept in fuch cafes as 
ibe is aliowid m adl asiaiemafble. % l 4 .^e^. 147 : 
Satk. ii6« See tide Barm and Bern* 

Where there aretwo jjoint-traderi, and a bifi isdrawn 
on bodi of them, the acceptance of one binds the ether, 
if it concern the joint trade g but it is othcrwifc, if ic 
concern the acceptor only, in a didind intered and re- 
fped. iSa/jt.iio: 1 Ld. Be^m. 179. 

Sometimes exchange is made in the name and for 
the account of a third perfon, by virtue of full power 
and authority given by him, and this is commonly term- 
ed procut ation ; and Aifh hills may be drawn, fubferibed, 
indorfed, accepted and negotiated, not in the name or 
for the account of the manager or traafa^or of any or 
all of chefe branches of remittances, but in the name 
and for the account of the perfon who authorifed him. 
Lex. Merc* 

g. A promiflbry note in its original form of a promife 
from one man to pay a funi of money to another beats ” 
no refemblanbe to a bill of exchange. When it ts in- 
dorfed, the refemblance begins, for then it is an order 
by the indorfer to the m^er of the note, who by his 
promife is his debtor, to pay the money to the indorfee. 
-—The indorfer of the note correfponds to the drawer 
of the bill $ the maker to (ha drawee or acceptor ; and 
the indorfee to the payee— ^Wben this point of refem- 
blance is once fixt, the law is fully fetcied to be exactly 
the fame in bills of exchange and promifibry notes : and 
whenever the law is reported to have beenr fettled wick 
reiped to the accepK&r of a bill, it is to be confidered 
as applicable to the (drawer, or) maker of a note ; when 
with refpefl to die drawer of a bill, then to the firlt in- 
dorfer of a note ; the fubfequent indorfers and iodorfees 
bear an exa^ refiunblaoce to one another. 2 Barr. 6 y 6 . 

Both bills and notes are in two difi'erent forms, being 
fometimds made payable to fuch a man or his order, or to 
the order of fuch a man ; ibmeumes to fuch a man or 
bearer, or fimply to bearer. 

The firft kind have always been held to be negotiable; 
but where they were made payable to the onler of fuch a 
man,' exception has been taken to an action brought by 
that man himielf, on the ground that he had only an 
authority to indorfe ; but the exception was not allowed. 

10 Mod. 286 : 2 Sbevi. 8 : Comit. 401 : Cartb. 403 And 
it is now decided law, that bills and notes payable to 
Nearer, are equally transferable as thofe payable to or- 
der ; and the transfer in both cafes equally confers the 
right of aftioR 00 the ionifide holder. 1 Black. Rep. 485 : 

3 Bwr*lgi 6 v 3 4 ^e. r. 9* 

The mode of transfer however is different ; bills and 
notes paydde to bearer are transftrred by mere delivery, 
the others bjr indorfement. 

6. The bsUs and BOtea meotioned above are con- 
fidered meiely as feAorities for money; but there is a 
fpccies of each which is confidered as money itfisif. 

Bank-notes, hanhrs^ e^/b^notns, and drsrfts on 
hankers payable on demand. 

Bank-notes are treated as ^aih in the ordi- 

nary conrie or tranfadions of bofinefs by common con- 
fenr, whkh gives thrm dm ciedatmd currency of ino« 

ney 



iliV’MtfMdl'i^^ liomntritflrl^lhMtnti ntMlrtcoiifcjAirr 
fidered ; I Mkrt. 4c7« #IieAer rte wilt be produ^vc. Sqc 

end it Aamt acf^ielmtU l ttn 4 »r.^ Sf^t, $ IK iw. tbljSi^ ' the'^c^U {* 'abt to the ptr/w of >he 
rrho^/{eB; 3 2 bMdti/ijs 4 ^ ^ ' ’dht^vSttif^kei^tn^ aecoontof^^ 

Bankers* cafi mUt ihd diuftl Oil iMken^ OM A ftif iii6n^ 18 ellhctr ft ip tl^e fikndB of the drawer* 

conhdered ftt^nOitey mooii^knerchailtt; that they^ receive ot he U^^oiifiiAble the otgewn will not hold* 
them in pnymeht ns reedy deft ; end iftite party recdiv- bdceoft the "erihiltls^ j^ifdnai tobiih# end Ae food U 
ingf them do nOt within i lelftaibtetfine ddmehd the oAff Ae cooffderetidn 6f his ^yipg xhp bill^With re- 
money he ntuft bMr the left tfi eift of Ae bdhkeri* fpea to % nhHi, (f the ilrawer to pay ojnt of e 

failure What (hall Int oonftriied to be d reafotiable i^ndnlar fund, then drithin hit power« the note w!tt bo 

time has been fubjeftto much doubt ; it Ms formerly good ' Under Aoifatute: tJjie paya^iit do^i not deoend 
confidered as a queftion of A6i depending dn Ae dr- oU thte'cirehbiilUfnce of Ae fundV ^rpfing^uttproaul^vo 
cumdances of the cafe/ to be determined by'a jory ; or not, but them is au o$Kgathan on b^ credit $ 

but It IS now eftablifted to be a queflion of laur fo be the bare making pf the note being an acnnowledge* 
decided by the court, thcftgh the pttdfe time ir ee* meat that he has mphey in hU haMs. 6ee y^c^jue v. 
celftrily undetermined, i BUch ISqs. i. See i Ld.JHaym, Fori. 281 : 10 lUkd. ^94, v, H^rk^ 

7441 i Stra 415, 6, tjo: 2 Sira. 910, X175, 1248. 1 Stra. 5^1 ; t Ld. 1301 ; 8 !&/. *65; Daioku 

And on the whole the beft rulein theft cafts ftemi to ^ ux. v. Dtlnahe^ 3 /K^, 207: % Blacks Rff. ySa^'^^n 

be, chat drafts on bankers, payable on demand, Ought to the principle which governed theft cafts an Order frw 

be carried for payment on the very day on which they an owner of a (hip to the freig^r P jphy money sn 

are received ; if from the didance and dcuation of the oceeuat Jfrdghti was Held to ne no biu of exchanger 

parties that may conveniently be done. 2 Stra. 121 1.— -But fuch a bill from the freighters of U 

Bills of exchange and promidbry notes,^ though ac- (hip, to any oAer perfon, if good in other reipeOs 

cording to the general principles of law, they are to be would certainly not be bad, though made payable on ac- 

confidered only as evidences of a (imple contrail, are yet count of freight ; becaufe indifpntably Acre is a perfoum 

in one refpedt regardedHis (pedalties; and on the fame al cr^ie given to the drawer, the words **on account 

footing with bonds ; for tmlefs the contrary be (hewn by of freighCt’* only expreffing the confideration for which 

the defendant, they art always pre fumed CO have been the UlT was given. See FjsrJom r. Dunlsp^ 57i.~ 

made on a go«^ confideration ; nor is it incumbent on And there may be cafts where the infirumenc may ap- 

the ptaincilF either to (hew a confideration in his decla- pear at firft fight to be payable out of a particular fund* 
ration, or to prove it at the trial, x Black. Rif. 445 : but in reality be only a di(Un{lion how the drawee is to 

Pickham v. K. B. Bafi. 18 Qeo, ^^"^"However reimburft Htmfelf, or a recital of Ae particular fpeciea 

though foreign billi were always enjdtied rbtKis'pii- of value fe^i^eu by the maker of a note) in which, 
vilege it was not without fome difiTcufty thaa it was ex* cafts Aeir validity reds on the perfonal credit given to' 
tended to inland bills^ and notes are indebted for it to the acceptor of Ae bill, or drawer of the note, z Ld.Ra^m. 

the ({atute z Ld Raym. 758 : 1 Black. Rip. 487. >4^*? >545 •* 3 y6zi Bar/t. PC. B. 12. 

7. Bills of eitchange, contrary to the general nature Another eflential quality to make a good bill or note 
of cinfes tn n^hn, are by the cufioxn of merchants, af- h, that it mUft be abfolutely payable at all events ; atid 

ftgnablr or negotiable without any fiAioq, and every ndt depend on any ^particular circumllances whiA ma/ 

p^on to whom they are transferred may maintain an or mav not happen in the common courfe of things. 
aflioQ in his own name againft any one, who has before 3 21311 Bwrr. 325 : See 2 U. Rs^m. 1363, 1396^ 

him in the courfe of their negotiation rendered himfeif 1 563 : 9 Rfed. 363 : 4 Fin. 240. pi. 16: 2 S^ra. 1151: 

refponfibte for their payment. The fame privilege is ^Jifod. t^ti 1 ^arr. 323. in the cafe of notes hoW- 

cenferred on notes by the Statute. But the infirUment OT ever it is nOt titcef&rf, that the time of payment (hould 

writing which confiicutes a 'good bill of exchange ac- be abibhitely figed $ it is fufiicieiit if* from Ae hature of 

cording to the cuftom, or a good note under the Statute thh chaUg Ae time mud certainly arrive, on which their 

muft have certain efientia! qualities. 3 213. payment is to depend j (2 Stra. 1217 ; X Burr. 227;) for 

One of thefe qualities is, that the bill or note (bonld here Ae words of engagement make Ae debtj and it 

for the payment of money only ; and not for Ae is no dircAio^ to another perfon j the formir part of 

payment of money and the doing fome ocher zCi ; (2 Stra. the note is a promift to pay the money, and the reft is 

jtyi;) for cheie inftruments being originally adopted only fixing the particular time when it is to be paid, 

for thr convenience of remittance, and now confidered It is fufiicient ifit j>e certainly,, and at all events pay- 

only as fecuricies for the fucure paymeht of money muft able at that time, whether the maker live till Aen> or die 

undertake ndy for that $ and it muft be money in fpecie, in the inedritd. — And jt has been decided that a promift 

not in good Bad India ktndty or any thing elft. which to pay within two months after (uch a ftip (ha)l be 

can itfelf be only confidered as a ftcurity. Ball. AT. P. paid olF” will make a good note ; for the paying off 

273. the ihip is a thinj^ of a^publiA nature and morally cer- 

Another requifite quality is, that the ieftrument muft tain. See 1 Sop. z^; 1 262, 3.—- But this indul- 

catry with it a perfinai and certain credit, given to the gence Teems to havV been curiied almoft too far) and 

dfawer or tUaker, bot confined to credit oU any partied- fuch a ladtude ftems incompatible wiA the nature and 
kr fund. ^ IFdf 213. But in Ae application of this original Intentiod of a bill ot exchange ; its allowance in 

principle there (cems to be a materkl diftihftion be- favour of promiftbry notes arifing entirely from a liberal 

tween bills and notes. As to the former, where the conllruflibn of the ftatute on which the negotiability of 

fund is fuppofed to be in the hands of the drUwee, ihb thoft notes depends* 
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fn moft of tjho caft* where the feveral in&nmeou hf^re 
been denied the |>rtvilege 6f bills s^nd notes^ ic if not fcur 
that reafoQ (o be concluded that the/ are of no fer^ : 
when the fund from which they are to be paid, can be 
proved to have been produftire, or the conungency on 
which they depend h«« happenfd, they may be ttfed as 
evidence* of a c6dtra:£t, according to the circumiUocci 
ofthccafet or according to the relation in which the 
parties (tand to one another. See 2 JfJark, flep, lojz. 

' No precife form of words is neccHary to make a bill 
of exchange or a note under the ftauitci any order 
which cannot be complied with, or promiie wbiph can- 
not ^ performed. Without the payment of money, 
will make a good bill or note. Thus an order to de« 
iiver money, or a promife that fuch a one (hall re- 
ceive it. 10 Mui* aSy : 2 Ld* 1396 : 1 Stra. 

;o6 t 1 PTiJ/. aSj : 3 8 Moti, 364; 

jm.\. 

The words vaW iv^/ bti^Jn genial inferted in 
bills dnd notes, there feems to imve been fome doubt, 
whether they Were efTeiitial \ in one cnlh, {BauSmy v. 

2 Bha, 1212,) where the WWt^^f thele words 
was obje^ed, a ictditfl was given oi|fthajc account againll 
the inllramtht, but that caTefeems a very dcubttul au 
thority — On fevtral oceafions |t appears to have been 
faid incidentally by the court,^ and ac^ the bar, that 
thefe words are unnecelTary. 2^2: Softt B* 89 : 

8 Med. 267 : 1 Show. 5, 497: 3 Lord Raym^ 
li|8i - : I Mod. Bnt. 310— And the point is 

now fwltv fettled that thefe words are not neceffary ^ tor as 
thefeindruments are always prefumed to have been made 
on a valuable contidrrafion, words which Import no 
more, cannot be eflcntul. If^h/u v. Ledwtei, K. J^. HU. 
as Gto. 3. 

Whether It he cnhntiat to the conditution of a bill of 
cxclrange, that it fhould contain words which render it 
neg6tiable, toot da 01 tobenter^ Arems pot hitherto to 
have received a direct judicial decidon. There are two 
cafes in which the want of fuch words iva^ taken as an 
exccptioit ; but as there were other 'eil:cepcions, the point 
was not decided. 2 Sira, 1212 : 3 212. — In an- 

other cafe, the fame execcprion was taken and over- 
ruled, but under fuch circumftances that the point was 
not generally determined. 2 JVUf, 3S3-~If in it doubt- 
ful point however ic may be allowed to rCafon on general 
principles, ft /houfd feem, that it being the ^iginal 
intention and the adual ufe of bills of exchar|ge that they 
iliculd be negptiable, fuch drafts as want thele operative 
words are yot entitled to be declhred on as fpecialtles, 
however they tnny be fufHcicnt as evidence to matntaih 
an aclion of another kind. A>^, 42 —But it has bean 
ruled that fuch words are not necelTary in notes, and 
that the perfon to whOm they arc made payAbte may 
maintain an adion on them, within the ftatucc agamft 
th«! ihaker. Moot v. Bamty Hatdw, 288. 

ir. Ak Acci PTAvet is an engagement to pay a 4 )in 
of exchange according to the tenor o£ the acccptlups 
Th^ circunillances which generally concur in an accept- 
ance are that the party to whom it is addteifed binds 
himftlf to the payment, after the bill has ifTuedi 
It has bf come due, and according to its tenor ; by'e 2 tl|er 
/itbfuibing hi5 name or Wrjiting the word accfftk^ 61^^ 


as accent W^Aaut auy of ft 4 |mai<b||i€va 8 

An accepuncie my m written^ verbal; if 
the former, it may to ettb^ eU file ‘bin itfolf, ot in 
fome coUa^ral writing, at W letter^ Ofr, 1 Sm. 648 — » 
In forelgOr^billt it hat al^^y# b<m uoderftood that a 
collateral of parol acc^jaavee was, fufficient 1 1 Stras 
648 : 3 Surf* 1^74 1 75, And it is liow fettled 

that fuch acceptance is alfogood Ju cafes of Iniand biUt ; 
as by word, Lundty v. Palmfr^ a |.q6q; or by lettert 
-1 difk. 717 {613). ^ 

The acceptance is ufually made between the time of 
iiTutng the bill and the rime of psymenc ; but It may 
alfo be made before the bill has iCaed, or after it has 
become due ; when it is made before the bill is idued, 
it is rather an agreement to accept, chan an itftual ac- 
ceptance ; but fuch agreement is equally binding as an 
acceptan.ce itfclf. 3 Burr. 1663: Dour. 284.; i 715, 
(§1 1 j— When the acceptance is made after the time of 
payment i$ elapfed, it is confidered as a general prq- 
mife to pay the money : and if it be to pay according 
to the tenor of the bdl, this (hall not invalidate the ac- 
ceptance, though the rime being pad, ic be impofTible 
10 pay acv-brding tp the tenor ; but iheie words ihall be 
rejeded as lu^p uiage. 1 S^lk i ^7, 9; i Ld Rajm. 364, 
574' 12^/^^/1214,410. Catih. 

Acceptance is ufually made by the drawee, and when 
before the iflutng of the bill, is hardly ever made by any 
other perfon ; bur after the ilTuing the bill it often hap- 
pens, cither that the drawee cannot be found, or re- 
fufes to accept, or that his credit is .fufpedied, or that 
he cahnot by reafoq of fome difabiUcy render bimfelf re- 
fponfible t in any of thefe cafes an acceptance by another 
perfon, in order ekhcr to prevent the return of the bill, 
to promote the negotiation of it, or to (ave the rrputa« 
tion of, and prevent an adioti againft, the drawer, or fome 
of the other parties, is pot ttneontmon : fuch an ac- 
ceptance is called an acce^anee for the honour of the 
perfon on whpfe account it is made. 

That engagement which conflicutes an acceptance, is 
ufually made to thp holder of the bilJ,*or to fome per- 
foQ who has it in contemplation to receive it ; and then 
the acceptor muft anfwer to him, and to every one who 
either has had the bill before, or (hall afterwatds have it 
by indorfement : but it is frequently mode to the drawer 
himfelf ; and then it may be biodtng^on the party mak- 
ing the engagenicoc or not, according to the clrcum fiances 
of the cafe. 

The mere anfwer of a merchant to the drawer “that 
he will duly honour his bill’* is not of itfclf an accept- 
ance, uniefs accompanied with circum (lances which may 
induce a thud ptrfon to take the bill by indorfement : 
but if there to aiw fuch Cfrcomdancesf, ir thay amount 
to an aeccptance, though the anfwer to consamed in a 
letter Co foe drawer. Cowjt. 571, 4: 1 jitk. 71 5, (61 1). 
And an agreemen; to accept^ may be eapreBed in fuch 
terms as to ppt a third perfon in a better condition than 
me drawer. If one,..;]iean^g to give credit to another, 
make an abfolute proiptie to incept hvsbill, the drawer or 
any other perfon may (he^^ fecH promife on theexchango 
to procure credit^ ahd n thrrd> pei ion advancing his mo- 
ney on it has nothing to do wiah the equitable circum- 
dances which may fubfUt between the drawer find acceptor* 
PeugK 285 , (299)1 ^ ^ 


An 
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An acceptance U generally according to the tenor of 
, tile bill ; and then it is called a general and ahfolute ac- 
ceptance ; but it may dliFcr from the tenor in fome ma- 
terial circumitances, and yet, a,s Far asiigoeo, be binding 
on the acceptor.— Thus it may be for a fum than 
that mentioned in the bid ; or it may be for r.n enlarged 
period. 1 S/ra. 214: Mtirluj 2t. — S») the djawee may 
accept a bill which has no time mentioned for payment, 
and which is hi^Id to be payable at isght, to pay, at a 
diflant period ; wliich acceptance will bind him. 1 1 J/ J. 
190. 

A bill' was payable the ill of Janumy \ the drawee 
accepted to pay the ill of MidJj: ilic holder lliuck out 
the ill of and iriferied the ill of yanuar)?, and 

when it was payable according to that date, prefented it 
for payment, which llie acceptor refufed j on which the 
holder rellorcd the acceptance to the origipal form j and 
the court held that it continued binding. Price v. Shute, 
Eajl, 33 Car, 2.— So the acceptance may dire^l the pay- 
ment to be made at a diH’erent place from that men- 
tioned in the bill« as at the houfe of a banker. See 2 
1 193.— So alfo the acceptance may dilFer from the tenor 
of the bill in its mode of payment, as to p.ny lialF in 
money, half in bills. BulL N, P, 2/0.— An acceptance 
may alfo be conditional, as *to pay when certain goods 
configned to the acceptor, and for which the bill is 
drawn, ihall be fold,* zStra.iiiz. 

What Oiall be con (id ere d as an nblblute or conditional 
acceptance is a queilion of law to be determined by the 
court, and is not to be left to tho jury. 1 Torn Rep, 182: 
See 648; i 7 17, (6i 2). — If the acceptance 

be in writing, and - the drawee intend that it Aiould be 
only conditional, he- mud be careful to exprefs the con- 
dition in writing. as well as the acceptance; for if the 
acceptance fhould, on the face of it appear to be abfolutc, 
he cannot take advantage of any verbal condition an- 
nexed to it, if the bill (hould be negociated and come to 
the hands of a perfon unacquainted with the condition ; 
and even again 11 the perfon to whom the verbal con- 
dition was exprefled, the burthen of proof will be on the 
acceptor. Doug, 286. — A conditional acceptance, when 
the conditions on which it depends are performed, be- 
comes abfolute. Ctnvp, 571. — But if the conditions on 
whiwh the agreement to accept a bill is made, be not 
complied with, that agreement will be difeharged. Doug. 
297. 

An acceptance by the cuftom of merchants as ef- 
feiflually binds the acceptor, as if he had been the 
original drawer ; and, having once accepted it, he cannot 
afterwards revoke it. Cro,Jac,ioS\ 

A very fmall matter will amount to an acceptance ; and 
any words will be fudicient for that purpofe, which fliew 
the parly’s aden tor agreement to pay the bill ; as if upon 
the Under thereof to him, he fubferibes, accepted^ or ac- 
cepted fy mi A. B. or, 1 accept the billy fife, thefe clearly 
amount to an acceptance. Moll^yheokz, tap. 10, fePl, 
15- : ^ , 

If the party undet- writes the bill, prefented fneh a day, 
or only the day of the month ; this is luch an acknow- 
ledgement of the bill as amounts to an acceptance. 
^Nev)Ab}\ 6 io\ Comb, ^01. So if he order a dircdlion 
to another perfon to pay it. Bull, N, P, 270. 

If the party fays, Leaw you?] bill with me and I w/// 
accept it, or, call fir it ti-mirrvw and it fitall be accepted \ 

Voi.. I. i 


thcTe words, according to ihc cuHom of merchants, as’ 
cfTcffually bind, ai ii ho IkhI a--lojlfy figneU or fubfciib- 
cd his name according to ilu* lAuiI in;»muT. 

But if a man fays, Luw^' hdl wih me \ f ivUl 
hbk over my a< counts end hen dt aver.' tvid rncy 
and to.mono'Vjf and atcrdtr^rt^' tb: Inl Uj.di A a,yc:'ttd\ 
this does not amount ro a cnmpicat acu pt.imc ; the 
mention of his books =nd r.. count; lliow. pliuiily that he 
intended only to accept the bill, in c;il> l:u had clfe^lsof 
I the diawcr's in hii h.inds. And fo iv w.as ruled by the 
I Lord Chief Jullice Halcy at Guildhall. J\Iolhy, book z, cap, 
10. ///.so. 

A foreign bill w.as drawn on the defcnd.ant, and being 
returned for want of acceptance, the defendant laid, that 
if the bill came bark ajain he ivould pay it ; this was ruled 
a good acceptance. 3 AV;y Abr, 610, cites Mich, 6 GfO. i. 
B, R, CafK V. Coleman. 

If a merchant be defired to accept a bill, on the ac- 
count of another, and to draw on a third, in orders to 
reimburfe himfclf, and in confequence he draw a hill on 
that third perfon ; the bare of drawing this bill, will 
not amount to an acceptance of the other. 1 Tertn Rep, 26^, 
An agreement to accept or honour a bill, will m 
many cafes be equivalent to an acceptance, and whether 
that agreement be merely verbal, or in writing, is im- 
material : If having given or intending to give credit 
to B, write to C, to know whether he will accept fuch 
bills as Ihall be drawn on him on B.*s account ; and C, 
return for anfwer, that he will accept them ; this is 
equivalent to an acceptance ; and a fubfequent prohi- 
bition to draw on him on /?.*s account, will be of no 
avail, if in fadl, previous to that prohibition the credit 
has been given. 3 Burr. 1663. 

If a book-keeper or fervant, or other perfon having 
authority, or whoufually tranfadls burinefs of this nature 
for the mailer, accept a bill of exchange, this ihall bind 
fuch mailer. 3 New Abr. 611. 

If a bill be drawn on a fervant (as a clerk of a corpo- 
ration, C^c.) with a diredUon to place the money to the 
account of his employer, and the fervant accept it 
g-cneraily, this renders him liable to anfwer perfonalJy to 
an indorfee. 2 Sha, 955 : Hardw, l. 

If a bill be accepted, and the perfon who accepted the 
fame happens to die before the time of payment, there 
mull be a demand made of hisexccutorsor adminiitracors ; 
and on non-payment, a proted is to be made, although 
the money becomes due before there can be admioiilra* 
rion, f^c. 

Forging the acceptance of any bill rf exchangcy or the 
number or principal fum of any accountable receipt, is 
made felony, by Stat, yGeo. 2. c. zz. 

III. According to the difference in the dileof negoti- 
ability of bills and notes, the modes of their transfer 
alfo differ. Bills and notes payable to bearer are tranf- 
ferred bv delivery : if payable to A, B. or bearer they 
are payaole to bearer, as if A. B. were not mentioned. 

1 Burr.^t^^z : 3 Burr. 1516 : 1 BlacH. Rep. 485. But to 
the transfer of thofe payable to order, it is neceflary in 
addition to delivery that there fhould be fomething, by 
which the payee may appear to exprefs his order. This 
additional circumllance is an indorfement ; lb called from 
being ufually (though not neceifarily) written on the 
back of the note or bill. 

y Where 
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V.’jjorc no regulation is rvide by of pailiamcnt 
(fee ante 1. 4,) icliitivt; to tbe lu jTOii.uion of bills or 
notcb, no pririicular f rm of uords is bcceflary to make 
;in inilorfeincnt ; only the iiarnc of the indorfor inuil 
appear upon it, and ic muft be written or figned by him, 
or by fome perfon authorized by him for that purpofe. 

Indorfcmtnts are either in full or in blank; a full in- 
dorfement is that by which the indorfor orders the mo- 
ney to be paid to feme particular perfon, by name : a 
blank Indoi reniont conlllls only of the name of the in- 
doifor — HL.nk indoiTtnv.Mits are moll frequent, indeed 
aliTK'll Li!ilv erf.il in burincf) — A bl.'nk indorlVin* ru ren- 
ders the bill or note aftci wards ti anslerabic by d!.ii\try 
only, as if it were payable to beaui ; for by only 
writing his name the indorfor dievvs his intention that 
the inilrumotu ihould have a general currency, and be 
transfened by every podcilur. 6 17, (639), 6 1 1, 

Kxcept where rcflrainei bv flatutc (See ante I, 4,) 

he trantfer of a bill or note may be made at any time 
after it has iUueJ, even after the day 1.4' payment ; and, 
in cafe of bills, where the accey or refides at a djllance 
from the drawer, is frequently made before accept.mce. 
1 L(U Riivm, 575 : See 3 Tr/n Rtff, fi.o: 3 B/jr/ , 1516: 
1 BLuk. Rj/>, 485 ; Dof.o.Cii, (O33}. 

An indorfcnicnt may be made on a blank note, bcfoie 
the infertion of any date or fuin of money, in which cafe 
the iiivlorfor is liable for any fuin, a' .iny time of pay- 
mwu that may hi afterwards inferted ; and it is iiiima- 
itTial whether the perfon taking the note on the credit 
of the indorfement knew wliciher it was made before 
the drawing of tlie note or not ; for in fuch a cafe the 
indorfement is equivalent to a letter of credit for any in- 
definite lum. Doug. 49 ^^ (5*1)* 

On a transfer by dcliveiy, it Is faid that the perfon 
making it ccafes to be a party to, or fccurity for, the 
p. vni^ nt of a bill or note ; ( i LJ. Ra\'tn. 4^2: 12 -lA/. 
24:: 1 Sulk. 128;) yet it feems there can be little 
doubt chat he is li ible in another fort of adion ; as for 
money hud and leccivcd, Wc. See 3 To/u Ji.fi. 7 S 7 - 4 
tf. B p. 177. 

Tliough a blank indoi fument be a fufficient transfer, 
and may enable the perfon, in whofe favour it is made, 
to negotiate the inftrument, yet it is in his option, to 
take it either as indoifcc, or as fervant or agent to the 
indorfor ; and the latter may, notwithflanding his in- 
clorfcmenr, declare as Jiolder in an ad'tion againll the 
drawer or acceptor# Nothing is more iifual than for the 
holder of a bill or note to indurfe it in blank, and fend 
It to fome friend lor the pur^Kjfc of procuring the accep- 
laikte or the payment; in this cafe it is in the power of 
the friend, either to hli up the blank rpa^^e over ilio in- 
dorfer’s name, with an order to pay the money to hini- 
li if, which Jhevvs Jiis election to lake as indorfee ; or to 
write a receipt which Ihcws he is only the agent of the 
indorftT. 1 Su/k. 125, 120, 130: 1 S//o:r. 163 : 2 /./A 

1^71. And, on this principle one, to whom a bill 
w.,., delivered uitii a biai.k indo/fement, and who carried 
it for acceptance, was admuied, in an ai^tiori of trover 
for the bJi agaii-.l the to prove the delivery of 

it lo the latter, i S.nL i 70 : 2 Lil Ruy^i, J^!7i. 

' Thr Cifig.' .ii conn aCi on nc^c.uablt; bills and notes is to 
pny tt) I Cell 1 . :i <;rpcilon ..s liu- p'lvce, or his indorses. 
Of thvii ‘.iiriwt ; lud lu-iiC i: Ua much privity 


between the lad indo:lbr and the lad Indorfee, as between 
the drawer and the ori ^inal payee. When the payee 
ailigns it over, he does it by the law of nierciiaiits, for 
as a thing in aiilion, it is not aflignable by the general 
l.-w. The indorlcinent is part of the original conirad, 

incidental to it in the nature of the thing, and mull 
bo iinderllood to be made in the fame manner as the 
indrnmenc was drawn ; the indorfee holds it in the fame 
manner and with the fame privileges, qualities, and ad- 
vantages as the original payee, as a transferable ne- 
gotiable initrnment, which he may indorie over 10 
another, and that other to a third, and fo on at plcalnre ; 
for ihefe r^^'l^ons an indorlbr /or a vuIuaMe coujidt) ation 
cannot limit his indorfement by any reltriciion on the 
indorfee, fo as to preclude him from iranA'crring it to 
another as a thing negotiable, 2 Bun. 1222, 3, 0, 7— 
See alfo Com. 31 1 ; 1 Sjui. 4^7 : 2 Burr. 1216: i /c. 
Rrp. 295; and as to the ell'ccl of RellricVivc Indorfc- 
ments, lee Dou^. 615, ( >37) : 617, (t)39, 640). 

Where the transfer may be by dihroy only, that tranf- 
fer may be made by any pcrloii who by any means, 
whether accident or theft has ohrained the poffeiriijn ; 
and any holder may recover again ll the drawer, ac 
ceptor or indorfor in blank, il fuch holder gave a 
valuable conuderiiuon without knov/lct^e of the acci- 
dent. I Burr. 452: 3 Butf. 15(6: 1 J?fp. 485. 

Tile fame princqde applies alfo to the cafe of a bill 
negotiated wi n a blank i.idorferaent. P(Ulvc/: v. Rlyd.^ 
al. Dottn Oil, (613); where the court held, that 
there was no ililic;tncc between a bill or note indorfed 
blank, and one payable to bearer. They both p.ifs by 
delivery, and poflefiion proves property in both cafe^. 
The holder of either cannot wdth prop:iety be confidcrcd 
as aflignee of tlic payee; an aiiignec mull i.ikc the 
thing alligned, fubpet to all the tquitv to widch tho 
original party was fubjeCl; if ibis rule were applicvi u> 
bills and notes, it would Hop their cu’rency, and would 
render it nert Tary for every indorfee to enqaiie into ;.il 
the circumflanccs, and the manner in which the bill 
came to the mdoilor; but the law is now clcaily 
lettlcd, that a holder coming fairly by a bill or not", 
is not to be aJfeCled with the iranfatlioii between the 
original parties. 

iiut a transfer by indufcmtnt where that is necfdfiry, 
can only be made by him who has a right to make u, 
and that is llriftly only the payee, or the perlon to whom 
he or his inderfecs have transfcircd it, or fome one claim- 
ing in the right of fome of thele parties. — Bills and 
notes in favour of partners mull be indorfed by them ail, 
or at lead by one in the lirm of the houfc ; and a bill 
drawn by two perfbns payable to them or order, mull 
be indorfed by both. Doug. 6^0, (O53) in 

If a bill or note be made or indoifeti to ^ woman while 
fiugle, and flie afterwards marry, the right to indorfc 
it over belongs to her iuifband, for by the marriage he 
i.> entitled to all her perfonal properly. 1 Sf^a. 316; Ca. 
A. £.246. ' 

If a man become bankrupt, the property of bills and 
notes of which he is the payee or indorlce, ulls in his 
alhgnees, and the light to transfer is in tiieui only. — If 
the holder of a bill or note die, it devolves to iii.s cxeca- 
tois or adminillraton, and they may nuioric u, and 
their indorlee maintain an adiun, in the : mie lUa.iner 
as if the iniorfcnient had been iQftde by the iefla|bi* or 

imtiidic. 
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intef^ate. I^ut on their indorfemcnt they are liable ptr-^ 
finally to the lubfequent parties, for they cannot charge 
the eftefts of the tcilator.— They may alfo be the indorfees 
of a bill or note in their quality of executors or admini- 
llrators ; as u here they receive one from their teftator or 
intcilatc ; and in that charader they may bring an a()ion 
on it againll the acceptor, or any of the other parties. 
3 t : 2 S(ra. 1260: 2 Barnes I37 : % Burr, 1225 ; 

1 Term Rep. 487 : lo MoJ. 315, 

When a b:ll payable to order is exprefled to be for the 
ufc of another perfon than the payee, yet the right of 
transfer is in the payee, and his indorfee may recover 
arrainll the drawer or acceptor. Ca)th. 5 : 2 Fent. 309: 

2 SItcfiQ. 509. 

It has been adjudged, that a bill of exchange cannot 
be indorfed for part, fo as to fubjeft the parly to feveral 
tcUons. I Keuu Alfr.6 10'. Cmth.^661 1 Salk. 6^, 

IV. By the very aft of drawing a bill, the drawer 
conics under an implied engagement to the payee, and 
tf) every fubfequent holder, fairly entitled to the poflef- 
fjon, that the perfon on whom he draws is capable of 
biniiing hirnfclf by his acceptance, that he is to be 
found .u the place at which he is deferibed to be, if that 
defeription b|||||pncioned in the bill ; that if the bill be 
duly prefentM to him, he will accept it in writing on 
the bill icielf, according to its tenor; and that he will 
pay it when it becomes due, if prefented in proper time 
lor that purpofe. 

In default of any of thefe particulars, the drawer is 
liable to an nation at the fuic of any of the parties before 
mentioned, on clue diligence being exercifed on their 
parts, not only for the payment of the original fum 
mentioned in the bill, but alfo in Ton*'.' cafes for da- 
mages, intcTeii and colh ; and he i.s equally anfwerablc 
whether the bill was drawn on his own account, or on 
that of a third perfon ; for the holder of the bill is not to 
be ail'efted by the ciicunillances that may cxifl between 
the diawer and another ; the pn fontil Licdit of the drawer 
being pledged for the due honour of the bill. Btuaves. 
See ante 1. 7. 

If a man write his name on a blank piece of paper, 
and deliver it to another, with authoiity to diaw on it a 
bill )f exchange to any amount, at any diflance of time, 
he rendeca hirnfclf liable to bo called on as the drawer 
of any bill fo formed by the perfon to whom he has 
given the authoiity, i H. BlncL Rip. 31^, 

If acceptance be refiifed and the bill returned, this is 
notice to tlie drawer of the rcfufal of tlic drawee ; and 
then the period when the debt of the former is to be con- 
iideied as contrafted, is the moment he draws the bill ; 
and an aftion may be immediately commenced againil 
him ; though the regular time of payment, according to 
the tenor of the bill, be not arrived. For the drawee 
not having given credit, which was the ground of the 
contraft, what the drawer had undertaken has not been 
performed. Dou^. 55, Mitford v. Mayor ; See alfo 2 Stra. 
949. cited 3 fit'll/. 16, 17. 

. When a bill of exchange is indorfed by the perfon to 
whom it was made payable, as between the indorfor 
and indorfee, it is a new bill of exchange ; as it is 
aJfo between every fubfequent indorfor and indorfee : 
the indorfor therefore, wah refpeft to all the parties 
fubfequent to hinfijH^ands in the place of the drawer, 
being a collateraLXcurity for the acceptance and pay- 


ment of the hill by the drawee : his indorfement impoft i 
on him the fame engagctncnc that the drawing of the 
bill does on the drawer ; and the period when that en- 
gagement attaches is the time of tlie indorfemerir. 
1 Salk. 133: 2 Sbozo. 441. 494 : 2 Bun . 674. 

Nothing will difeharge the indorfor from his engage- 
ment but the abfolute payment of the money, not even 
a judgment recovered againd the drawor or any previous 
indorfor. 3 Mod. 86 : 2 Shozu. 44 1 , 494.— NcitW is rhe 
engagement of an indorfor diicharged by an ineffoftual 
execution agaiiiH tho drawer or any prior or rubfeqiient 
indorfor. 2 Black. Rep. 1235. 4 ^’5* 

The engagement ot the drawer and indorfors is how- 
ever ftill but conditional — The holder in order to in- 
title himfelf to call upon them in confcquence of it, 
undertakes to perform certain requiHtcs on his part, a 
failure in which precludes him from bis remedy againil 
them. — Where the pa)ment of a bill is limited at a cer- 
tain time after fight, it is evident the holder mull pre- 
fent it for acceptance, otherwife the time of payment 
would never come: it df es not appear that any pre- 
cife time, within which this prefcnimcnC mull be made 
has in any cafe been afcercained: but it mull be done 
as foon as, under all the circunillances of the cafe, that 
can conveniently be done; and what has been faid on 
the prefentnient of bills and notes payable on demand, 
feems exactly to apply here. See ante I. 6. 

Whether the holder of a bill, payable at a certain 
time after the date be bound to prefent for acceptance 
immediately on the receipt of it, or whether he may 
wait till it become due, and then prefent it for payinenc, 
is a qncdion which feems never Co have been direftly de- 
termined : in praftice however it frequently happcni 
that a bill is negotiated and transferred through many 
hands, without .'icceptance; and not prefented lo the 
drawee till the time of payment, and no objeftion is 
ever made on that account. See 5 Burr. 2671 : 1 7 er/M 
/;<■/>. 713. 

If however, the holder in faft prefent the hill for ac-» 
ccptancc, and that be refiifed, he is bound to give re- 
gular notice to all the preceding parties to whom he in- 
tends to reforc for non-payment ; to the drawer, that 
he may know how to regulate his conduft with refpeft 
CO the drawee, nnd make other ] ^ovifion for the pay- 
ment of the bill ; and to ihc indorfors, that they may 
fevtrally have their remedy in time againil the parties 
on wlumi they have a right to call ; and if on account 
of the holder's delay, any lofs accrue by the failure of 
any of the preceding parties, he muft bear tlic lols. 

5 Bu; t . 2670 ; I Tti in Rtp. 712. 

It is alio the duty of the holder of a bill, whether ac- 
cepted or not, to prefent it for payment within a limited 
time; for otherwife the law will imply, that |iayiiunt 
has been made; and itw'ould be prejudicial to commerce 
if a bill might rife up to charge the drawer at any dif- 
tance of lime, when ail accounts might be adjuiled 
between him and the drawee.-— For the old cafes on diis 
fubjccl, fee i Salk. 127, 132, 3 . I Shoxa. 15.5 ; 1 Bd. 
Raym. 743 : 2 Stra. 829.— Fhis time for demand of pay- 
ment feems at prefent to be regulated by the cali-fi as to 
notice to preceding indorfois immediately following. 

A prefentment either for payment or acceptance mull 
Lo made at feafonable hours ; which arc the common 
hours of bufinefs in the place where the party lives t j 
whom the nrefentment is to be made. 

V 2 If 
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*ff acceptance or payment be refufed^ or the drawee of 
the bill or maker of the note has become infolveiu, or 
has abfcondcdj notice from /V him^elt niuft be 

^iven to the preceding parties ; and in that notice ic 
IS not enough to fay that the drawee or maker retufes, 
is infolvent, or has abfcondcu^ but ic mull be added, 
that the holder does not Intend to give him credit, i he 
purpofe of giving notice is not merely that the indorfor 
ihould know default has been made, for he is charge- 
Eible only in a fecondary degree ; but to render him 
liable, it muH be (hewn, thaethe holder looked to him 
for payment, and gave him notice that he did fo. See 
1 S/r/f. 441, 515 ; 2 jff/aU. 747 ; as to bills — and 
1 Strr:. 649 : 2 Sfra, 1 087 : 1 Term Rep, 170, as to notes. 

What fliould be coniidered as a reaibnablc time with- 
in which notice IhouIJ be given, either of non-accept- 
ance or non-payment has been fubjeft to much doubt 
and uncertainty ;# 4 c was once held, that iA fortnight was 
a reafonablc time, but that is noiV much narrowed. 

I Mot/. 27. 

With rcfpefl to acceptance, ic is ufual to leave a bill 
for that purpofe with the drawee rill the next day, and 
that is not coniidered as giving him time ; it being 
underllood to be the ufual prndlice ; but if on being 
called on the next day, he delay or refufe to accept a( • 
cording to the tenor of the bill, the rule now cllablinied, 
where the j)artic5, to whom notice is to be given, 
fefidc at a diilorent place from the holder and drawee, 
is, that notice mull be fent by the next poll— Under the 
fame circumllanccs, the fame rule obtains in the cafe of 
^m^pnvfKcnt , i Ihrm Rf p, 1 69.— So alfo in cafe the drawee 
or maker has ahfeonded, or cannot be found, notice of 
thefc circumllanccs, either in cafe of non-acceptance or 
non-payment, mull be fent by the firll poll. 

The great difiiculty has been to citablilh any general 
rule, where the party entitled to notice refidcs in the 
fame place, or at a place at a fmall dillance from that in 
which the holder lives. On this point as well as on 
the quefiion of what lhall be confidcred as a reafonable 
rime tor making the demand of payment, it has been 
an objcdl of no little controverfy, whether it was ihe 
province of the jury, or of the judge to decide ; (Sec 
ante 1 . 6 ;) till lately it Teems the jury had been per- 
mitted to determine on the particular t ircumllances of 
each individual cafe what time was rcalbnably to be 
allowed, either for making demand or giving notice. 

515, (681.) 

but it having been lound that this was produdti\e 
of endlefs uncertainty and inconvenience, ihe court on 
fevcral occalions have laid it down as a principle, that 
what fliall be coniidered as a reafonablc time in cither 
cafe is a cjuelliou of law: juries have however llropgicd 
fo hard to maintain their privilege in this rcrpeitt, liiat 
in two cafes they narrowed the time Tor demand, con- 
trary to the opinion of the court ; and on a fetond trial 
being granted, they in both cafes adhered to their opinion, 
contrary to the diredion of the judge. In one of them 
however, application being made for a third trial, the 
court would have granted it, had not the plaintiff pre- 
cluded himfelf by proving his debt under a cointnifhon 
of bankrupt which had iHbed again ll the dr.awccs of tlie 
bill bt'twicn the time of the verdid and the application. 
Sec 515 ; 1 Tam Rep, 17 1, and the cafes there 


cired.— In a rhi-d <‘afe, w here the flruggle by the j'nry 
wns to give a h ngcr time for nOiirc than was neceflary, 
jjic court adhere ' ro rhe’r principle and grintcd no leli 
than three rrials 1 Tnm Rep, Tmdals, Ihtnau 

It Terms therefure fully cilablilhed that what lhall be 
reafonablc linie is n qutllloii of Jaw : and generally that 
a demand mull be made, and notice given as foon ns, 
under all the cirrumHaoces, it is poflible fo to do. 

'i he reafon why the law requires notice is, that it 
is prefumed that the bill is drawn on account of the 
drawee’s having effeds of the drawer in his hands; and 
chat if the latter has notice that the bill is not accept- 
ed, or not paid, he may withdraw them immediately. 
But if he have no cfFcds in the other’s hands, then 
he cannot be injured for want of notice ; .and if ic 
be proved on the part of the plaintiff, that from the 
time the bill was drawn, till the rime it became due, 
the drawee never had any elfefls of the drawer in 
his hands, notice to the latter is not nece/Fary in order 
to charge him, for he mu/l know this fad ; and 
if he had no cfFcds in the drawee’s hands, he h.id 
no right to draw upon him, and to exped payment 
from liim ; nor can he be injured by the non-p.iyment 
of the bill, or the want of notice that it has been clif- 
honoured. 1 Titm Rep. /^\o\ .and fee l jQ||||^i^r/. 405 . 

Vet though it appear that the drawer had no effeds in 
the hands of the drawee, no adion can be maintained 
againll the imiorfor, if no notice was given him of the 
bill being diflionoured ; for though the drawer may have 
received no injury, the indorfor, who mufl be prefumed 
to have paid a valuable coniideration for the bill, pro- 
bably has, 2 7 m;/ R^p. 714. 

Though in the cafe w'herc the drawer has effeds in 
the hands of the drawee, the want of notice cannot be 
waived by a fublcquent promife by the drawer, to dif- 
ch.Trge the bill ; yet where he had no effeds it may ; 
though it aj'p.aj- that in fad he fullained an injury tor 
want of fuch notice : fuch a fubfequent piomilc js an 
acknowledgme nt thit he had no right to draw on the 
drawee, and if he has in fad fuflaiacd damage it is his 
own fault, — But where damage in fuch a caie has been 
fullained, and no fubfequent promife appears, it may be 
very doubtful whether want of notice can be waived. 
vSe c 2 /trm Rrp. 713, 7 1 4. 

Ill tlic manner in which notice, cither of noii-accept- 
anccor non payment is given, there is a remarkable dif- 
fcr(.ncc bciwccii inland and foreign bills; in the for- 
mer no particular form of woids is necclFary, to en- 
title the holder to recover, againll the drawer or iudorfois, 
the amount of the bill on failure of the drawee or ac- 
ceptor ; it is Cutiicient if it appear chat the holder means 
to give no credit to the latter, but to hold the former 
I to ihcir rclponfibiIiiy\ i Jlrm Rep, 170.— But in foreign 
bilh other fonnalnies arc ^required ; if the perfon to 
whom the bill is addreffed, on prefentment, will not ac- 
cept ic, the holder is to carry it to a perfon veiled with 
a public character, who is to go to the drawee and de- 
mand acceptance, and if he then refufe, the ofiicer is 
thc:e to make a minute on the bill itfelf, confiiling of 
his initials, the month, the day and the year, with hie 
charge? for minuting. He mull afterwards draw up a 
foleinn declaration, that the bill has been prelented for 
acjceptancc, which was refufed, and that the holder 

iDCend> 
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intends to recover all damages which he or the deliverer 
of the money to the drawer, or any other may fuHain on 
account of the non-acceptance: the n^inuie is in com- 
mon language termed the noting of the bill ; the folemn 
declaration, the proteft^ and the perfon whofe oliice it 
is to do thefc adls a public notary : and to his protefUtion 
all foreign courts give credit. Mah 264: Mar. 16. 

I'hts prote/l mull be made within the regular hours of 
bufinefs, and in fuificient time to have it Tent to the 
holder’s correfpondent by the njety ntxt poji after ac- 
ceptance refufed ; for if It be not fent by that time, 
with a letter of advice, the holder will be conflrued to 
have difcharged the drawer and the other parties intitled 
to notice : and noting alone is not fufHcient, there muH 
abfolutely be a proteil to render the preceding parties 
liable. Bull, N.P.zjii 2 Term Rep. 713. 

But in this cafe the holder is not to fend the bill itfelf 
to his correfpondent ; he mull retain it, in order to 
demand payment of the drawee when it becomes due. 

When the bill becomes due, whether it was accepted 
or not, it is again to be prefented for payment within 
the days of grace, and if payment be refufed, the bill 
m ill be protelled for non-paymtnt, and the bill itfelf, 
together with the proteil, fent to the holder’s corrci'pon- 
denti unlcfs he be ordered by him to retain the 

bill, with a profped of obtaining its difeharge from the 
acceptor. Bcawes, 

As this proteil on foreign bills miiH be made on the 
Jail day of grace, and imirediate nc uc lent to the 
parties concerned, it foems efinbliihed th t Oich a bill 
is payabi'', cn demand mude^ at anv time li ,i'ay within 
jcafonable hours ; and that the acceptor 'laS not the 
whole day to pay the bill. 4 'Brm Rep. 170. 

Befidcs the proteil for non-atccptance, and non- 
payinenr, thc’ie may alfu be a p'-ntcll for I .tier fecurity ; 
this is ul'ir^l when a inciiliant who h::*; accepted a bill 
happens to become inlulvv iit, 01 is publicly reported to 
have failed in liis credit, or ablcnts himl'clffrom ’Change, 
before t'le bill he has accepted has become due ; or 
when the luldor has any rcalun to fuppofe it will not 
be paid , in fuch caies ho may caufe a notary to demand 
better fecLirity, and on that being refufed, make pro- 
Ic/t for w jit of it ; which proteil mull alfo be fent to 
the p.uiies concerned, by the ntxt poll. Mar. 27 : 1 LJ. 
743 - 

Uli Tc tlu* (niapM;il 1:11 is loll, and another cannot be 
had of the drawer, .a proiell may be made on a ctjpy, 
elpCLi.dly where the refufal of payment is not for want 
of the original bill, but mcrel/ for another caufe. 

I Show. 164. 

I’hc efFedt of proteil for non-acceptance or non pay- 
ment, is to cliatge the drawer or indorfors, not only with 
the payment of the principal fum, but with intereil, da- 
mages, and cxpences ; which latter conlill ufually of the 
exchange, rc-exchange, provifion and pollagc, together 
with the expcnces of the proteil. bee Stra. 649. 

Whenever iiuercft is allowed, and a new adion cannot 
be brought for it, which is the cafe on bills and notes, 
the intereil is to be calculated up to the time of ligning 
final judgment. 2 Burr^ 1086/7 : and fee zTcim Rep, 52. 

The principal difference between foreign and inland 
bills of exchange at common la%v, feems to have „been 
this. A proteil for non -acceptance Or non-payment of a 
foreign bill and Hill is, elTcnaally neceffary to charge 
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the drawer on the default of the drawee ; nothing, not 
even the principal fum, could or can at this time be fe- 
covered againll him without a proteil: no other form of 
notice having been admitted by the cuAom of merchantt 
as fuificient : but on inland bills, fimple notice, within a 
reafonable time, of the default of the drawee, was held 
fulTicient to charge the drawer, without the iblemnity of 
a proteil ; the difad vantage arifing from thence was this, 
that notice entitled the holder to recover only the fum in 
the original bill, which in many cafes might be a very 
ferious difadvantage: to remedy this inconvenience ia 
fomc degree, the Stat, gfifxofV, 3. c. 17, and after^ 
wards the Stat, 3 ( 5 ^ 4 Anne^ c. 9, were palled ; the pro- 
felTed intention of which a6ls was to put inland bills on 
the fame footing as foreign ones ; fo far as relates to the 
recovery of damages, intereil and coAs, (/. e. cxpences) 
by means of the proteA they have done it ; but there are 
fevcral minute particulars, in which, from an attentive 
perufal of the a^s, it will appear they Aill differ. 

To the conAicution of a hill of exchange, as has been 
faid before, it is not neceffary that the words, value re- 
ctlvedy fliould be inferted ; and the want of thefe in a 
foreign bill, cannot deprive the holder of the benefit of 
a proteil ; but that benefit in cafe of non-payment is not 
given by the Aatutes to inland bills which want chefe 
w'ords, and therefore they cannot be protcAed for non- 
payment; and the fecond a£l provides, that where 
thefe words are wanting, or the value is lefs than 20/.. 
no proteA is neceffary either for non-acceptance or non- 
payment,” the fafcll conllruftion of which feems to be, 
th.it inland bills, without the words value icceived^ or 
under 20/. Oiall continue as at common law, and lliall 
not be intitled to the privilege of a proteA, cither for 
non-acceptance or non-payment. 

An inland bill, payable at fo many days aftcr/^^/, 
cannot be protelled at all ; and no inland bill can be pro- 
teAed, till after the expiration of the three days of grace; 
notice of which proteA is by the Aatutc to be fent within 
fourteen days after the proteA. 4 Tetm Rep. 170. 

There appears allb to be another difference fubfiAing 
between foreign and inland bills of exchange; for whcic 
acceptance and payment both arc refufed on foreign bills, 
it feems neceffary that there Ihould be a proteil for each; 
but under the Stat. 3 4 Bnn. c. it feems that one 

proteA for either, on an inland bill is fuificient. 

On inland bills where damages, iniercA and colls, 
fexpenccs] are to be recovered, tlieie is more indul- 
gence in the time allowed for notice of non-payment 
than where only the principal fum is to be recovered ; 
for when there is no proteil for non-payment, prefenta- 
tion for payment mml be made fo early on the laA day 
of grace, chat the holder may give notice of non-pay- 
ment by the next poA. See bfo)t'. 

That part of the Stat. 3 4 Arine^ c. 9, which puts 

notes on the fame footing with inland bills, makes no 
exprefs provifion for protelling them for non-payment ; 
but there can be no doubt that the prailice under which 
fuch a proteA is frequently made is f^^unded in juitice. 

As to fevcral nicetitrs relutjve to qualified acceptances, 
and procelU under peculiar circunulances. Set* Btawes 
Lex Merc. See alio i hritf. 185 : JXu^. 2 yj. 

When a bill is once accepLcd abloiutely, it cannot in 
any cafe be revoked, and the acceptor is at all events 
bound, though he hear of the dra\^tr’6 having failed the 

next 
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next moment, even if the failure wns before the accep- 
tance, — The acceptor may however hc^clifcharp^evl by an 
exprrfs declai ation of the holiier, or by fonietliinG: ciiui- 
valent to fuch declar.’.tif n. ^ 37 ^ (2^9) — Uu: ro 

circumftaners of indul^M'iice fhewn 10 the acct.*|‘tv';r by li.e 
holder, nor an attempt by him to recover of the draw' r, 
will amount to an exprr^ decbuaiion of difch.»r;;'’. D ' 7. 
235, (247).— Neither will any lenj.»ili of rime flu re (1 
the llaiute of limitations, nor the receipt of pait of ti.e 
money from the drawer or indorfor, nor a proiui'c by 
indni icnicnt on the bill by the drawer to pay -he relidiie, 
dibharge the holder’s remedy ap^ainll ilie .Kteptcr. IXrg. 
238, {z^o) in note but fee 7^3. — See,/^/f-I!. 

'rhou^ih the receipt of part from the dr.i\ver or indorfor 
be no diit barge to the acceptor, yet the icteipi of part 
from the acceptor of a bill, or the maker of a note, is a 
difehargr to the drawer and indorfors in the one cafe, 
and to the indorfors in the other, unlcfs due notice be 
given of the non-payment of the refidiie ; for the receipt 
of part fiom the maker or acceptor without notice, is 
conffrued (o be a giving of credit for :he remainder, and 
the undertaking of the preceding parties is only condi- 
tional, to pay in default of the original debtor on due 
noricc given : but where due notice r given that the bill 
is not duly paid, the receipt of part of the money from 
an acceptor or maker, will not difcha-gc the drawer or 
indorfors ; for it is for their advantage, that as much 
fliould be received from others as may be. i Lil. Rax^n* 
7^4 ; 2 Stra, 745 : i 48 : Bull. N. I\ 271. — So the 
receipt of part from an indorfor, is no difeharge of the 
drawer or preceding indorfor. 

If the drawer of a note, or the acceptor of a bill, be 
fued by the indorfee, and the bail pay the debt and colls, 
this abfolutely difeharges the indorfor as much as if the 
principal had paid the note or bill; and the bail cannot 
afterwards recover againft the indorfor in the name of the 
indorfee. i IFfl/. 46. 

Though in order to intitle himfclf to call on any of the 
preceding parties, in default of the acceptor of .1 bill, or 
maker of a note, it be ncccHary that the lioldcr ihould 
give due notice of fuch default, to the party to whom he 
means torciort, yet notice to that party alone is fufMcicht 
as againll him: it is not necefl'ary that any attempt 
Ihould be made to recover the money of any of the other 
collateral undertakers; or in cafe of fuch attempt being 
made, to give notice of its being without < ifc^l. 'I'hus 
in order to intiile himlclf to recover .igainll ju indorfor, 
it not nccelLir y for tin? indorfee to llicw an attempt to 
re> ovci againii ilic drawer of a bill of ext liaiigc, or the 
p.iVfC iiKlonor tn .1 proniiflbry note. See 1 131, 3; 

1 : I LS .W?!/;;. 143; and Ji pally, //' w.i;/ 

yCv, 2 Run . ( 60 ; ' n the piinciples ofall wiin h cafes it is 
now unally Icrtl'-J, th..t to iiuitle the indorfee to re- 
cover againll the induiKr of an \n\\ of exchange, 

it is not iKCcilary to demaud the money of the firft 
d.’aw er. 

By the faid S\it. 3 4 y//./;/*, c. 9. § 7, it is enadlcd, 

“ that if any piH/ou accept a bill of exchange for and in 
l .iisfaition of any former debt 01 iuin of money formerly 
<lue to him, thi • fliall be accounted and efteemed a full 
and c<.|uplece payircnt of fu^h dtbc ; if fuch perfon ac- 
cepting of any fuch bill for his debr, do not take Im dua 
courfe loohrdn payment of it, by endeavouring get 
the fduie accepted and paid, and make his protcift ac- 


coiding to the directions of the a£l, either for non-ae- 
ceptaiice or non-payment.** 

V . r. lie fore the c’oi^rlne of Bills of Exchange was 
well under, 'lo.ul, and tin* nature and extent of the cul- 
toms relative to them fully recognized by the courts, 
ih.e remedy on them was fought in different forms of .ac- 
tion, acctjrdipg to the opinions which were entertained 
of the applicability of the feveral forms to llic refp de- 
rive iKuatioDS of the parties, bee Ilnnir. 483, 7 : i ilA/. 

: I Zir/;/. 1 ;2 : i Fnctn, 14 : I Lc j. 298 : 1 i 
l C ih. 1 ^nlk. I 25: I 2 /If 37, 345: Ski'iu, 

5.;6; ^ir. 680: 8 /. 37 3 : i d/cv/. Ent. "^xz. pi. 13: 

(;4S : K Jjy ^>o:cn v. 7 ////J, IJ. II. E. 2 2 Geo. 3; 
Hi'il'Y 47. 'Ehc conclulion, refulting from all which 
cafes feems to be, that where a privity cxills between the 
panics, there an action of debt, or of iutithitatui ajl'umy 
J-t may be maintained ; but that where it does not exift, 
nc’itluT of ihefe adions will lie. 

A privity exills, between the payee and the drawer of 
a bill of exchange ; the payee and drawer of a proniiflbry 
note ; the indorfee and Ids immediate indorfor of either 
the one or the other ; and perhaps between the drawer 
and acceptor of a bill ; provided that in all tlicfe cafes, 
a confidcration pall refpciHivcly between the parties/s 

But it Teems to be confidcrcd, that no privity exiUs be- 
tween the indorfee and acceptor of a bill, or the maker 
of a note, or between an indorfee and a remote indorfor 
of cither. 

The adlion which is now ufually brought on a bill of 
exchange, is a fpeciiil av'tion on the cafe, founded on the 
cullom of merchants. 

Tiut cullom was not at f.rfl recognized by rhe court, 
unlefs it w:is fpccial’y fet forth, and iliereforc it w'as 
deemed neceflaiy to let foith by way of inducement, fo 
much of it as applied to the particular cafe, and impofed 
on the defendant a liability to pay. bee 1 PFfl/. 189: 

I LJ. Ruym 21, 175: 3 86: Mod. 242. 

But when the cullom of merchauis was recognized by 
the judges a*) part caf the law' of the land, and they de- 
clared tliey would take notice of it, as fiuh, r i ic 

became unneceflary to recite the cullom at full ieng'h ; 
a fimplc allegation, that ** ilie draw'er, mentioning him 
by Ills name, ivcoidiu^^ to the cujhvi of moth. n^ts^ drew his 
bill of e.:cljange, wvis fuiricicnf. And if the plain- 

tilf Itill adlie- iug to former precedents, thought proper 
to iccite the culluin in general terms, and did not bring 
his caf? wiihiii the cullom f* fet forth ; yet if by the law 
of merchants, as recognized by the court, the cafe as 
Haled, inlitlcd him to his ailion, lie might recover; and 
the felting forth of the cullom was reckoned furpiu- 
fage, and rejeikd. See i Sho'u:. 317 : 2 Ld. Reiym. 1 542. 

Whether the draw er of a bill, or the indorfor of a bili, 
or of a note, receiving the bill or the note in the regular 
courfe of negotiation before it has become due, can 
maintain an adion on it againll the acceptor or maker, 
in the characler of indorfee, Teems undecided ; but there 
is a cafe which clearly fhews that a drawer or indorlur 
cannot maintain an a^lion againll the acceptor in the 
chr.r.,cici‘ of indorlce, luhc^e the hulorjement is after the re- 
f [ I f payt, lent \ becaufe when a bill is returned unpaid, 
ciihcT on the drawxr or indorfor, its negotiability is at an 
end. Beck v. Rvbky^ Tr* 14GV3. 1 IL Black. Rep. 89, 

in the notes. 


The 
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The a^lion tliPrefore in which the drawer r.r indoifor, 
af:cr payment of the money in default of the acceptor, , 
may recover, the full againit tlie accepto*-, and ihe latter 
n^ainll any of the ptecedivg parties, nluil he bioiii^hr in 
their original capacity as djawer or indorlor, ana lut as 
indorfee. nj. Sifnonr/^ v. VarminUiy 1 Ifi’f. IS', : J'kL 
Murg, P;fr. 43, 44, 30; 4 Term AV/>. 82, 5. 

Jf the drawee, without having effect's ol the drawer, 
Acc;ept and duly pay the bill without having itproiciled, 
he may recover back the money in an nation money 
paid, laid out and expended to the ufe of the drawer. 
/'7,/. Sif. /V V. l Tiim Rrp, 269. 

Inltead ol bringing an ai^lion on the cnflom or on the 
A'liuit, the plaintid' may in many cafes ufe a bill or note, 
'only as evidence in another aflion ; and wlieic the in- 
Arument w'ants fome of the requifitcs to form a good 
bill or note, the only ufe h? can make of it is to give it 
in evidence ; or if the count on the ialhumcni be defec- 
tive he may give it in evidence, in fiipport of feme of 
the other counts for nipney had afid received, or money 
lent and advanced, actording to the circumAances of the 
tranfadion. 'Jhtlork v. Ihin 3 Turn Rrp. 174. 

The holder of the bill or note may fue ail the parties 
who arc liable to pay the money ; either at th6 fame 
time, or in fucceAIon ; and he may recover judgment 
againA all, if fatisfadion be not made by the payment 
of the money before judgment obtained againA all ; and 
proceedings will not be il.iid in any one adioii but on 
payment of the debt and caAs in that adion, and the 
coAs in r.ll the others in which he has not obtained judg- 
ment. V^d, GoUlv^fjr V. 2 T!, K(‘p, 749. 

But though he may havs judgmciit agaiiiA all, yet he 
can recover but one fati.s^adion ; yet though he be paid 
by one, he may fue out execution for the coAs in the fc- 
vcral udions againll the otiici's. 2 Ft/ 11^: and fee 
1 Sf}( 7 . i;‘»5 ; fee arte' iV. and title Piivirnpi IV, 5. 

To ihis adion the defendant may plead the A.itiitc of 
limitations; and by the exprefs proviiion of the llatutc 
of Ciiie^n Anruy all adions on promilfory notes inuA be 
brought within the fame time as is limited by the A.itux 
of with refped to adions on the cafe. And it is 

no gocJ replication to this pica, that it was on account 
between merchants, where it appears to be for value rc- 
ceited. ('o?nh. i(;o, 392. 

2. As the adion on a bill of exchange Is founded on 
the cuAcm of nierchaiils, fo that on a promifibry note is 
founded on the Aatule 3 £3* 4 Jfine, c. 9 ; and ufually, 
though perhaps not ncccAaiily, refers to it. In both cafes 
however it is neccA'ary, that all thofe circumAances 
Aiould either be cxprefdy Aatcd, or clearly and inevita- 
bly implied, whifh, accoiding fo the charaders of the 
parties to tlic adif.va, niuA neceiDrily concur in order to 
intiilc the pl.iintilf to recover. 

In Aatiag the bill or the note, regard miiA be had to 
the legal operation'of each rcfpcdivcly. \ Burr. 324, 5. 
It has been decided th.it the legal operation of a bill, or 
of a note, payable to a fiditious payee, is, that it is pay- 
able lofli'' ha i}\ and ihcrtforc it is proper in the Aatc- 
ment i.f fuih a A7/, to allcdgc that the drawer thereby 
rc 1 1 allied the drawee to pay fo much money to the 
bearci ; in the Ibitciiu nt of luch a nott ^ that the maker 
thcreb) promiled to pay luth a lum 10 the bearer. Fnr 
V. Lf: 3 -ftufi Rrp. 1^3 : Miuet '"A al. v. (ril'Jon ^ al. 

id. 405 : Lonpmed la XV*. V. uc. See li. BiaA. Rtp, 569 ; 


Colds V. H. nil L Rep. 313. and more fully as to 
tiii> fubjed poA. 3. of this diulion. 

Ol ill luih a cafe, the pbdiuifi' mav flate .ill the fpe- 
ciil wiicumdanccs and if the verdid coriefptmd with 
them, lie will be iniiilcd to recover, iice 1 U. BlaiL Rtp» 
569. 

A bill or note payable to the order of a man, may, 
in an adion by him, be Anted as payable to hlrnfelf, for 
that is its legal import: or it may be lldted in the very 
words of it, with .in averment that he made no order. 

If a note purpnrt to be given by t'vo, and be figned 
only by one, a declar.ition gencrallv, as on a note by that 
one w'ho figned It v ill be good ; for the legal operation 
of fuch a note i^, that hj who I'igiud, promifed to pay, 
S(Ui 6 . 1 JSi/>r. 323. 

On .1 note to pay jointly /zcv/ fevcrrilly, a declaration 
againA one in the term? of the note will be good. Rurchiil 
V. Shcodt 2 Id. Rum, 1515. So on a note to pay 
jointly or feveially, Coat//c832; contrary lo former de- 
terminations. 

Inland bills and notes may be Anted ro have been made 
at any place where the plainiiA* chafes to lay his adion, 
bccaufe the adion on them is tranfitory, and may be 
Aatcd to have aiifen any where. In an adion again A 
the acceptor, it mu A be alledged that he accepted the 
bill, for the acceptance is the foundation of the adion, 
but the manner of acceptance needs not to be alledged. 
iLd, Rnym. 1542: 1 Ld. Raym. 364, 5 : 374, 5 : l Salh 
127,9: Cait/j. 

if the bill or note was payable to order, and the adion 
by an indorfee, fuch indorfemeius muA be Aatcd as to 
Aiew his title ; an indorfcmenc by the payee mull at all 
events be Aatcd, becaufe without char, it cannot appear 
that he made any order, on the cxiAcncc of which de- 
pends the title of the indorfee. If the firll indorfemCnt 
was fpecial, to anv perfon by name, in an adion by an 
indorfee after him, his indorfement muA, for the fame 
reafon, be Aatcd: fo alfo muA all fpecial indorfements. 

line if the indorfement was in blank, and the adion be 
againA the drawer, acceptor, or payee, no other indorfe- 
ment is neccAary to be Hated than that of the payee ; in 
an adion ^ainll a fubfequent indorfor, his indorfement 
at leaA mu A be added : in an adion on a bill or note pay- 
able to bearer, no indorfement need be Aated, becaule 
it is transferable without indorfement. Sec ank Ilf. 

In an adion againA the drawer or indorfor of a bill, 
or againA the indorfor of a note, it is abfohitcly neceAary, 
on account of non-payment of the bill or note, lo Aate a 
demand of payment from the acceptor of the bill, or the 
maker of the note, and due notice of refufal given to the 
party againA whom the adion is brought ; for thefe cir- 
cnmAances are abfolutely neceffary to intitle the plain- 
tiff to maintain his adion ; and a verdid will not help 
him on a writ of error. The general rule of pleading in 
this cafe is, that wlicre the plaintiff omits altogether to 
A.ite his title or caufe of adlion, it is not ncceffary to prove 
it at the trial ; and therefore there is no room for pre- 
fumption that there was adual proof. Rujhm\. A/pinall^ 
/W. 679, (684) ; bnt if the title be only iinpcrfedly 
Aated, with the omiffion only of fome circumAances ne- 
ccAary to complete the title, they lhall, after a verdid, 
be nrefumed to have been proved ; and in fome cafes no 
adv antage can be taken of the want of them on a general 
den<\irn;r. Dm, 684, in the notes. 

3. Molt 
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3. Moft part of wliat might be faid as to the proof 
itfence in aQioirs oq bills or notes, neerHarily arires out 
of the general doctrine already explained. 

The plaintiff tnuft in all cafes prove fo tniich of what 
is n^ceflary to iniitlc him to his action, and of what tnulK 
be iUted in Kis declaration, as is not, fjx)ii^*the. nature of 
the thing and the lit ua cion of the partly lieceiTarily ad- 
mitted. . • . 

In an aflton againft the acceptor, it is a general rede 
that the drawer's hand is admitted becaufe rhe acceptor 
is Tuppofed to be.ttc<iuaiiiced with the writing of his cor^ 
lerpondcnt-i and fay his'acecptjanco he holjs but to every 
one who (liall afterwards it the holder, chat the bill is 
truly drown. i‘ LrL 67^.946: 1354: 

See I B/. 390.— fn an a£Hon ng^oll ihc^acceptor there- 
fore, udiere the- acceptance vwas; on view of the bill, 
wjictber in writing on the biH, or bjr parol, u is not nc-- 
ce/Tary to prove the hand^wrbing pf me drawer,*— -That 
of the acceptor himfelf mufi; of he proved j and 

that of every perfon through whom the plaintiff, from 
the nature of the tranfadion, hiu.ftr ncceffarily derive his 
title’. ' . 

On a bill payable to iar/ir<T, thare^^ no perfon through 
whom the holder derives his cic|e;'Ui an aflion again fl 
the acceptor theryfon?, on Aich a till, kp has only to prove 
the hand- writing of the acceptor himfelf.— But in an ac- 
tion a^ainil the acceptor of a bill payable to siv/r;*, the 
plaintiff mull prove the hand-writing of the very payee 
who mud be the firft indorfor* Set 4 7 Wm Rep. 28. — If 
the indorfement of the payee be general, the proof of his 
band -writing is fufficient ; if fpecial,.' that of his indorfee 
muft be proved ; but otherwife that. of any othpr of the 
indorfors is not requifitc, though all the fubfequent m- 
dorfcment.s be dated in the declaration .—Any fubfequent 
holder msy declare as the indoifee of theffrd indorfor; 
but in this Cafe, in prder to render the evidence corref- 
pondent to the declaration, ,all the fubfequent names 
mud be llruck out, either at or before the trial. See 
amt lit. 

But the plaintiff in tliie cafe of a transfer by delivery 
(See ante III,) may be’ called upon to prove that he gave 
a good confidcr^ton fot; jthe bill pr note, without the 
knowledge of ns> having been f^ten, or of any of the 
names blank iijtdorfora having been forged. 1 Burr. 
542 ; 65 3j^ v. And though the 

acceptance bt fobfe^ueiit to thoindorfements, yet the ne- 
cefficyof proving thej)ayee^i» hand^writing is ’npjt,’ by tb|s' 
means, fuperfeded. 233 v 

in an aflion by ah indorfee i^Vind the draww^^ fhc 
feme rules obtain with rtfpe^ to proof of the hand-wii- 
ting of the indorfora as4n an aftion agitmli the accept- 
ors. See CMs v. E/nttt, i H. Black. Rep. 313. — That, of 
the drawer himfelf mud of couife be proved.— It mud 
alfo be proved that the plaintilF has ufed due diligence. 
See amt IV. 

From the* rule, that in an aflion againd the drawer or 
acceptor of a bill payable to order, there mud be proof 
of the ffgnature of the payee, hrd indorfor, and of all 
thofe to whom an indorfement has been fpecially made, 
arofe the quelHon which long,, and greatly, agitated the, 
^nnmcial world, on the fubjci^l of indorfemeots in the 
jlS^ebf finiuous prajees. A bill payable to the order of 
ffflitious perfoRj and iudorfed in a ddlitious oifitiie, 
it not a novelty among merchants and traders, 
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V. Fftt^aiiJ, B. R. Sittings rirt<'r Lufd alluded to 

in 3 7 /vw Rtp. 176— »-Bijr in the yedfs 178^, 7 and 8, 
two or three hcujfes, connected together in trade, enter 
tng into engagements far , beyond their capita], £:id ap 
prehending that ihp'cccdit of^tluiroUm n-imcs woM not 
I’ be fufficient ro pi^ucturd currency to th*ir bill ., adop.cd, in 
a very extcnfivc degree, a pradice which hefort been 
found/convenitiar on a fmaUcr fciile.-'-So loiv.r ,4. 
acceptors or- drawers xould either prtxnic moivjv to [;.<>’ 
^efc bills, pr had credit enough wirli the holdc^r 10 
them renewed, the rnhj>( 5 l of rhefe f ^Itt'ous iodorremciniJ 
never came in qurilion. But^ when the parties cculd no 
longer fupport liicir credit, and a cofninifiion of bank- 
rupt bcciime necclf.iry, the other crciiitois felt it ihfir 
intejell to rclijl the claims of the holders or thefe bjlls ; 
and infilled that th» v fl.o'jicl not be admitted to prove 
their debts, beraufe thev could not comply with the 
general rule of Jaw requiring prgof of the hand-writing 
of* the fu ll indorfor. The qiiedion came before tlie 
Chancellor by peiiiipn.— Me dirciled trials at, law, and 
feveral were had; three againd tb^acceptor in the ICing’s 
Bench, and one againlt the drawer in the Comnion i'leas, 
thougli not all exprcfily by that diredlion. Sec TfUlock v. 
Harrh^ 3 Trim Rep. X74:. Ptre V. Lr^wis, 3 Term Rep. 
183 : Mhict ^ al.\. Ctihfn V al. 3 Tom Rep. 483 : Ce///j 
v.BmettTiH. Black. Rrp. From the decifions on 

thefe tales, the principal ot which wds aflirmed in. the 
Houfeof Lords and which have fettled that fuch bills are 
to be confidcred as payable to keener, (fee aitc 2, of this 
divifion V.) it follows, th.'it proof of the acceptor's /npul 
only, IS fufficient to entitle rhe holder to recover on the 
bill; and in the cafe of Tatiock v. Tlartls, where a bill 
was dnawn by the defendahe and others on the defendant, 
it was decerntined tliar a Iona fuk holder for a valuable 
•conlideratioa might recover the atnount againfl the ac- 
ceptor in an aflion for money paid, or money had and rc~ 
ce'uHel. 

[ The principal cafe above alluded to, as affirmed in the 
Houfc.of Lords, h “IM of 2\Tmet ^'al. v. Gif fan eSJ* nh 
already fo often mentioned.' It is better known by the 
name of Gihjon and Johnfon v. ^Ihitt and FePfor ; and the 
opinions of the Judges in the Houfe of Lords, are very 
fully and accurately reported in 1 H. Black. Rep. 569. 
The effed of the doteriAination, as thefc lUced, is as fuU 
lows. 

I£a bill of exchange be drawn in favour of a fiditious 
pdyee^ with the kncrwltd^e, as wel] of the acceptor as the 
drawer ; and the name of fuch payee be indorfed on it 
by the ^drawer, tht kmrvchdge^ of the acceptor, which 

haltious indorfement purports to be to the drawer him- 
felf or hib order ; and then the drawer indorfes the bill 
to an innocent indorfee for a valuable confidcration, and 
afterwards the bill i# accepted ; but it does not appear that 
there nuas an inttni to deframl any particular perron ; fuch 
innocent indorfee Ibr a valuable conffderation may re- 
cover agalnll the acceptor, as on a bill payable to bearer. 
Perhaps alio, jn fuch cafe, the iiinocenc indorfee might 
recover againff the acceptor^ as on a bill payable to tht 
order cf tbt drawee ; or on a cOunt Hating the fpecial .cir- 
cumiiances. . ■ 

Other cafes, Mafia' ah v. Qtbfon £9* aL^tti Huniir 
V. Gibfon 0 / a!, were afterwards brought before the Houfe 
of Lords, {June 179J) on demurrers ,10 evidence; oh 
vhich (be Judges gave their opinioa, that it was not 

coinpetent 
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ind that 0)1 tha 

reexAif U W jiudgi^tit ji^ld 

whole difUbfea ft iyfiftm^of J^tiicgOe^ ta the tmwt 

of A 6 fiS£m$ ef^S^v|iriiidrftnded 

bflokruptcy of %fia^ 9 fhkh W/ftt iftaf fob'd 

offea or fliewing^ tbftt the dU^tiooe ofv^^, era ftot fo 
eaiiljr eloded, as tfaoTe ofhoftoiir ftedeottlcfehce^j' ' 

Ir ftn aAion by ho tndorrei^ftgidhd:^,^^^^ |r \k 

not o^flhry to p^oee eitbeytjl^ Ihi^of tbo.drftwe^pr 
of the fti^ptorr^brof fti^ indoi^^ Him ftgAtxift 

wh^m^tke a£)toat|Abio^t r hidoe^Jbchf||;i wiA 
re^£) to fabie^ueot or holdetiv H i^w drawef. 

1 Zi/« R^m.' 17^; 44f r. i 'dyj.^Where'an 

a^lon is bae indoHbr who bat paid the money, proof 
mttft be gmn of the payment, r 745, 

the bill tias'beea^MU away a^ retomedflt^nece^ry 
to prove the haiidUvmting of^tbe- latter,. ^maod of 
ment from hieOf itnd refufa^ the recarn of the bill and 
paymene by the pjaintiff* 10 l6^ 7; x iSt. 

See ante of this « 

In an a^ion on the cafe by the igalnll the 

drawer^ the plaintiff muff prove the hana>writinr of the 
defendant, and payment of the money by himrelfi or 
fomething equivalent, aa his being in prifon on execu-^ 
tion. 3 # 7 ^ 18, 

Whcrearbillis accepted, or ,a bill or note is drawn or 
indorfed by one of two or more partners, oft the part* 
nerihip account, proof of the fignature of the panner 
accepting, drawingf or indorfing, ii fuficient to bind ait 
the reft. i Sa/Kit^x i U^Raym^ i 
f^icktry^ J)ouj» ^ 

W^Here ft iervant hits a tqneral^&Jifti^lty: V 

cept, .ormdoric inUa Qc.ii^t«a» 
fu%icjt( i^ainft tbe'ii^^rt 'few W. y ii ^ ciiljy.y 
proved, aatbatit WM E ge^tra cuftom Ar nin 
Cs’r. See Cfm^. 450:- 13.A^ 

An a£Uon oi|<.a bill of eschan^. being fay 
tor, and opon a debt kdd' to faelmi, teftetoer ^ 
held necedary to ^ov,. dint' the accepMcr.«f!|l.^' ijib 
teftntor’a Uff-tvMk Jg>^r44j(. ^ ■:> ] ■ „ . . v 

WherO' tbo dffendnjBrfi^eiijiydMIMt to Se&^V aiiS, 
the pkinriifeTmBte^'* wriV ef eil^v^ foAcient 

, the lattd* tb.frtiute tne note w. biB'Widioiu any proof of 
the defendaot'a kw^j8cp »&ir. Bwms 4:' 

■2 Mlaek'.Rtf^. 74S : j had finally T am Ref, 

jdtf Greats. H(dni^\. iittyM™ 
fttfilmngjttdgiBeat.to.tto to dpfaudt, the'defmdmtfana 
admitted tto QmA.ioCa9iei|.iti .tliet^olu>rci^ bilJy 
becaufe tKnt was m W ^•^^raiordt and the oal^ 
reafon fbr'prodemiig if 'tt> tlii|miy exeenti^ tfae writ 
of inqviry, wai to 6e whether 1^ ^ 

paid.— And. now it ftemy on fueh )adj|^Bttt, a. tyrit of 
inquiry !a no^necefiary } for the Conctoii ajqplieation by 
the plaqiidd^ wUtfrif no g«ad rea^ilf^ be fliawtotothe con> 
trary, refo it ffa the propet; to afeertaia the da* 

maget and colli,' and dal^ate the Intereft.^— Ruled Jimn. 
fit S. a6 Get. JSeiilff 6 jt JlijUe^k v; ^ a we ; ffi 
BUtok* Rtf* C* Pm afa« 

4. JBefidea the diftrent fubjedi of d^met, wblclillfiait 
be cnlle^hd froUt ti^e whole of the .geiierid .|;|dtteipldt 
herein fully ^toMintOF the atoflt-jBfdBl are tlm which 
arilh ei Aeri from dia tot^ wmtolaMfidcrationi otftim 
Voi.]. 


thp of die co^hradfaa for^hich dihhtlfoi^ 

leiw waigiEveB.' Seo'thU'tii^ dt^Ceyf^ ' 

- ',|d -geMraf no adi^ta|^ «ao he takeo of the 
of the confidmtkMi btw a# (>etw«n the perfona, imdte. 
dihtely coiioerned in the. d^fiiAjofa^ hny fiibS^eht' 
holder of the hill or notOF' l^r. n.Air 'txiefideration, aa* 
not be afihfled by It^^ffUt thOie nre cafes, 1n whidt it 
he* bet'n detefehiheiii, thtf .hy ^hh confint^htn pf ceitidn 
fi^tutefF' even jtho inidieenr feaR ndt im^vef 

agaiflft the acceptor of d|e^t or.iAl^er of dte note.^. 
As on St«/. p jAMT e. 14.. $ ' 1 , -fidthw iitvaRifftit 

imtei, Ulls, ^venlarhibiH%..w<»n it’ p^^^ t Stro. 

ih its »l to feeu. 

ritiee on nfndoa^ (tenmdai^^S^'r. (tog. 736. 

And retkfeaihg bjrannbjik ^^Ssiir« O }*• I ‘I, 

againft hotel given to.a Sliiki^hc -jtb'moeore hit 
cate. ;■ 

wfaerevi^ ittopihinithtt«billite.nbte;^ heenjm^twiiM 
over^ ^ef itlt ikt, which lii oht' dpl^fe of 

trade, clrcumdahce alone thiroO* iucb a iii|(|«d^ 
on it, dla^thlf indoHto K on thacidditof «h» 
indorfoiri a«d BMft'liaild Id IMfiteftihti of Ah perteh'ici 
whopl it' wae'jteyiipF’ S 0 ¥»; 3 Sm fteii* i.}. 

VI.- Site ' inl^ ytbe-iiimttr^ jn^ceplet, iititat^ 

If hbeah WB'phflhteib’Jiif.Jf.'ofbeti^^^ ati4 

. it h found Gy h'fir<iA|etv paymehr to hioik would indemai^ 
the l^k I yet J. B, uw have trover', aghtiifi the fitideVi 
thbaj^ not |igunfthb]d^cSfei^y|d«ubie'beaiM*U«^^ 

«tih^;^i^tm«o he^«itt4 

neifelh ,dte'oill!^dd{| or dim|ldF rdqairiUg d^tt-pa/'* 

tedni^hO^p^' Medvofidie.feffie'.0^^ perfon without hia 
•|ltd^;v to' 3. e. 17, if ndy iii.< 

httid- wg DiPtetenuito "Sir five pouMa or up'Wardr;, fliall. 
hedd^ dte' ddtwe't of dm; IHU ihaH give another biJi of 
did Stale tMue* i^nrity oln'iig given to iudeniDify him. 
tocefir to itond ngain* 

loft' by the .'poffifibr would afterwarda come 
mto the pdSMon of eny perfon paying a full Md valv* 
able otHudfration for it, wxtbquc ftHowle<P of its 
hMiV been toff, the drawer (and accftpim:. If Ae Hit; 
,waa/acce|^j^} maft pay it ft^heu due to AicH ^ pof* 
fedpr, fo ibjK like prbviiioii of fhe^si/iif/^may in ' 
cilHs be bftteft to m Wer.of tbe^b9l.T-Bitt aiainft tht 
pftvfon who fla<b the Jixiilf the real.ownjsr may maintaiii 
an a^tOD of t^bvero i SM* fz6 i, i LJ^ Rqyme 738. . 

Sceallng of biJlrof exchange, notes, is felony in 
the tame as if the offender bad'robbed the owner 

of lb mi^ money, And the forging .bjtls of ftx* 
change, or notes Ibr money, Indoifements, Ve. is 
tony, ft Gi$o Our. 3 ^ ; 9 G^Sn i|a 4 And wiVf 

Star. SriSte. 'h. 

There am dfo Bilm «e l^janhiT between merchant^ 
of which the Atllowiug i* a form. 

T his penfena wndng v)itn(fdh, (to/ if 

LuadohF mertlmti 4» vtukrtMe, tt ami itibi C. D. 
Ac. mtrthm^f hit txiiuttn emd. mdrnm/hime^ ibat if 
be tbt<Md dt, J>, ah vfirAW, #r ee^e /» it uni 0 

■ Z E. Fv. 



BILL 


B I L L U S 


E, F. &C. or to his uffTj any fum orfumt Monfy a?HounS^ 
ihg to /he fvm of^ &C. of lawful Britilh monry^ a^td Jhill 
take a hill under the hand ami fal of the fa id E. F. cojn- 
• and Jhewin^ the cet taint; t/vnf; that then L nty e\'e- 

iuiorr or admmijti aloes ^ haihiy the fum bill dt lira id tome 
or ihcm^ Jhall and will immediately^ upon the receipt of the 
fame^ pay^ or ceufe to h paid unto the fatJ C, D. his evrcu* 
tors or ajjigns^ all fuih ft ms f money as Jhall he contained in 
the f aid bill; <r/, 5cc. For nrhiih payment in manner and 
form aforej'aidf I hind nnflf my executors ^ admitiijirators 
and aj^gns^ by thefe prefents, la witnefs, Cifr. 

BILL OF LADING, A memorandum figned by maf- 
tcrs of fliips,, acknowledging the receipt of the merchants’ 
goods, of “^vliich there ufually are three parts, one kept 
by the con fignor, one fent to the confignee, and one 
k?pt by the captain. See ti:les Faiior^ Merchant. 

BILL OF RIGHTS, The hatuce l IFm, and Mary ^ flat. 
2. cap. 2, is fo called ; as declaring the true rights of 
Britijh fubjc^ls. See title Libetty^ where tiiis important 
si&. is Hated at large. 4 

nn.L OF SALK. Is a folei.iD contrail under fcal, 
whereby a man pailes the right or j^rtH that he hath in 
goods and chattels ; for if a man promi(es or gives any 
chattels without valuable confidcration, or without deli- 
vering poffelfioni this doth not alter the prop<rty, bc- 
caufe it is nudum patium^ unde non otitur aeJio \ but if a man 
icJls goods by deed under feal duly executed, this alters 
the property between the parties, though tlicre be no con- 
fuleraiion, or no delivery of poileilion ; becaule a man is 
cHopped CO deny his own deed, or affirm any thing con*- 
trary to the manifeif folcmniiy of coiitradf ing. TtZ-v. J96: 
Cto. Jar. 470 : I Bronm. I H : 6 Co. 18. 

But what is chiefly to be confidcrcd under this head, is 
the ilatuic of 13 Eli%. cap. 3 ; by which it is cnaiHcd, 

Thai all fraudulent conveyances of lands, goods 
and chattels, to avoid the debt or duty of another, (hail 
(as againil the party only, whofe debt or duty is fo en- 
deavooicd to be avoided) be utterly void, except grants 
made bond fide^ and on a good (which is conilrued a valu^ 
able) ccnjiderai'wn.'' 

A. being indebted to B. in 400 L and to C. in 20/. C. 
brings debt againil him, and, pending the writ, A. being 
poliefTcddf goods and chattels to the value of 300/. makes 
a fecret conveyance of them all without exception, to B. 
in facisfai^ioTl of his debt ; but, notwithilanding, con- 
tinues in poirefTioD of them, and iells fomc of them, and 
others of (hem, being (heep, he fets his mark on; and 
rcfolved that it was a fiaudulent gift and fale within the 
aforefaid Hatute, and (hall not prevent C. of hisexecu- 
tion for his juft debt; for though fuch faie hath one of 
the qualifications required by the ftatuce, being made to 
a creditor for his juft debt, and confequently on a vala- 
able confideration ; yet it wants the other ; for the own- 
er’s continuing in pcireHion, is a fixed and undoubted 
character of a fraudulent conveyance, hecaufe the poflef- 
fion is the only imUcium of the property of a chattel, and 
therefore this Tale is not made bond fide. 3 Co. 80: Me. 

: 2 liuljf. 2 2 (). 

As the owntr’s continuing in poflfcflion of goods* after 
lus bill of fale of them, is an undoubted badge of a frau- 
dulent conveyance, becaufc the pofteflion is th^ only 
indichsm of the property of A cluticl, which is "a thing 
wnhxcd 4nd cranfitory ; fo there arc other marks aildcha- 


rapiers of fraud ; ni a general conveyance of them all 
without any exception ; for it is hardly to be prefumedt 
that a man will ^ip himfelf entirely of all his perfonal 
property, not excepting hisubedding and wearing appa- 
rel, unlefs there was Tome fecret correfpondence and good 
underftanding fettled between him and the vendee, for a 
private occupancy of all, or fome part of the goods for 
his fuppon ; al(b a fecret manner of tranfadting fuch bill 
of Gile, and unufual claufes in 4 c: as that it is made ho- 
neftly, truly, and bond fide, are marks of fraud and col- 
lufion ; for fuch an artful and forced drefs and appear- 
ance give a fufpicion and jealoufy of fome defeA var- 
nifhed over with it. 3 81 : Mo. 63S. 

If goods continue in the pofTelfion of the vendor after 
a bill of fale of them, though there is a claufe in the bill 
that he (hall account annually with the vendee for 
them, yet it is a fraud ; (ince, if fuch colouring were 
admitted , it would be the calieft thing in the world to avoid 
the provifions and cautions of the atorefaid aft. Mo. 638. 

If v-f. makes a bill of fale of all his goods, in confider- 
ation of blood and natural afteftion, to his fon, or one of 
his relations, it is a void conveyance in refpeft of credi- 
tors ; fur the confiJerations of blood, ^c. which are 
made the motives of this gift, are eftcemed in their na- 
ture inferior to valuable confiderations, which arc ne- 
cclVarily retjuired in fuch fales, by 13 £//c. cap. 5. 

\\ A. makes a bill of (ale to B. a creditor, and after- 
wards to C. another creditor, and delivers podeftion at 
the lime of fale to neither; afterwards C. gets polTellion 
of them, and 1 ). fakes them out of lii; poftHHon, C. can- 
not maintain tre/pafs, becaufe though tJie fiul bill of fale 
is fraudulent againft creditors, and fo is the fecond, yet 
they both bind A. ^ As therefore B.*s is the elder title, 
the naked pofleifion of C. ought not to prevail againil it. 

See further on this fubject tide Fra^.d. — See alfo title 
Banirupt 11 . . 

BILL OF STORE, A kind of licence granted at the 
Cuflont’houfr to merchants to carry fuch (lores and provi- 
fions as are necc(rary for their voyage, cuftom-free. A 
hill of fufferance is a licence granted to a merchant, to 
fuffer him to trade from one EngUJh port to another, 
without paying cuftoni. See title Navigation Ails. 

BILLE TS OF GOLD, Fr. billot Arc wedges or in- 
gots of gold, mentioned in the ftatute 27 £. 3. c. 27. 

BILLET WOOD, Is fmall wood (or fuel, which mud 
be three foot and fbur inches long, and feven inches and 
a half in compafs, ^tSc. Julticcs of peace (hall inquire 
by the oaths of fix men of the afljfc oi billet, and being 
under (ize, it is to be forfeited to the poor. Etat. 43 Eli%. 
c. 14 : vide g An. r. f 5 : 10 An. c. 6. Stt Fuel* 

BILLINGSG.ATE market to be kept everyday, and 
toll is appointed by ftacute : all perfons buying /!){& in 
this market may Tell the (kmc in any ocher market by 
retail ; but none but nfhmongers fhalKcl! them in ftiops ; 
if any perfon (liall buy any quantity of ft(h at Billinsgate 
(or outers, or any fifhmonger (hall ingrofs the market, 
they incur a' [penalty of 20/. And (ifti imported by fo- 
reigners (hall be forfeited, and the vcftel. See iD ^ 
1 1 3. c. 24: 1 Geo. 1. Stat. z* c* f. \* ^c* Vide 

Fijb and fifhermen. 

BILLUS, A bill, (lick or (laiT, which in former times 
was the only weapon. for fervani8.~It was long in ufc for 
, watch men, and we are told is (till carried by thofe at 
LtuhjieU. Sec Stce-ven/s Shakfpeare* 

BIOTHANETUS, 



'•BIO' 

MOTHANETUSg. One who deierves to come to ap 
luitimely end. Ordenats Knalis^ writing of the death of 
IVllitmm kufmiy who wa« {hot by l^altir Tyrrell trill 
that the biibopi, confidering hu yi^clced life and bad 
exit^ adjudged him XKclefiafttcl vriidi biothanctum ah/ok^ 
ttom tndfgnum. LtK lo. f. 762. 

BIRR£TTUM> A thin cap fitted clofe to the fliape 
of ihe head ; and uaMb ofed for the ca|» or coif of a judge, 
or frrjeaot at law^ Sftlm. 

BIRTHS* BURIALS* and MARRIAGES* Me. Byt 
ilatute, a duty was granted on and 1^/1 pf per*- 
foni, ^rom 50/. a duke* Me. down to lOi. and u. 
And the lise un matriages ; alfo bachelors^ above twenty* 
five years of age* were to pay i /. yearly. Stai. SM y 
W 3. c. 6. Rxp. as to the duties. See tit*.9/a«p/, Taxet. 

BISACUTU8, An iron weapon doable edged* fo as 
to cut on both ftdes. Fleta. Ith. 1 c. 33. 

BISANTJUM* htfantifUt or hefant^ An antient cgjn 
firft coined by the Wcflcrn emperors at BixanUum or Con- 
JiantimpU. It was of two forts, gold and Blver ; both 
which were current in England. Chaucer reprefents the 
gold bejanttne to have been equivalent to a duckat ; and 
the Silver befanune was computed generally at two fhii* 
ings. In fbme old leafes of land there have been re- 
ierved* bv way of rent* a/iaw bifan tj urn, vel duos foUdes* 

BI-SCOT, At a felTion oifizoers held at Wt^enhaie in 
Norfolk, g Ed 3, it was decreed* That if any*fhould not 
repair lus proportion of the banks* ditches and caufeys 
by a day alfigned* x\id. for every perch unrepaired 
ftould be levied upon him* which is called a t and 
if he fhould not, by a fecond day given him* accomplilh 
the fame* then he ihould pay for every perch 2 s. which 
is called btfeot. Htft. of Jmbanktng md Dfutnwg., f. 254. 

BMHOPS and ARCHBISHOPS.~A Bishop {Eptf 
cefms)^ is the chief of the Clergy in his dio fe, and is the 
atchbilhop’s fufiragan or afiifiant. 

Ak AacHBisHop {Jrchieptfccpui) is the chief of the 
clergy in his province, and is that fpiruual fecular perfon 
who hath fupreme power under the king in all ecclefialh- 
cal caufes * and the manner of his ci cation and conlecra- 
tion* by an archhijhop and two other biihops* Me. is re- 
gulated by Stat. 25 H 8.f, 20. (See ^o9L,Bsfiop.) An 
aichbtjhop is faid to be inthroned* when a bilhop is faid 
to be inilallcd ; and there are four things to cortipleat a 
bilhop or artbbi/hop, as well as a parfon : firft, elcdlion* 
which rcfcmbles pitfcncation ; the next is confirmation, 
and this rcfcmbles admifiion ; next, confecration* which 
relembles inflitution ; and the lall is infiallation* refem- 
bled to indudlion. 3 Satk. 72. In ancient times the areh^ 
bijh’ip was bilhop over all England, as Au/liu was, who is 
laid to be the firtt ajchhtjhop here; but before the Saxon 
conqueft the Britons had only one bi/bop* and not any 
aichbijhop. \ Roll. Rep, \ z Roll. j^o. 

But at this day, the ecclcfiaftical flate of England and 
Jf^ales is divided' into two provinces or arch|>ilhop* 
ricks, to wit, Canterbury and York. ^ Bhch archbjfhop 
hath within his province biihops of feveraJ dioceles. The 
archbiih^of Ceinterhuty hath under him within his pro- 
vince* of ancient foundations* Roehefer, London, fihn^ 
ch^tr, Not^ichy Linepln, Elf, Chtehejier, Saltjhnry^ txi* 
ter, Bath Sc IVells, Wotcejler, Coventry and huehJUld^ 
Hertford, Llandaff, St. David's, Bemgor, and St. Afaph^ 
and four founded by King Henry %. erefled •out of the 
ruins of diffolved snonafteriesi vix, Qbmtjlery Brjftotf 


BISHOPS. 

Poijtrhrough, and Otford* The archbilhop of York hath ’ 
under turn four, vm. the bilhop of the county palatine 
cf Chtfer, newly eredled by King Htt^y 8 . and annexed* 
by hhnto the archbilhoprick of Yoik\ the county paln^ 
cine of Durham ; Catltfr\ and the ^/le of Man, annexed 
to the province of T^ork by Ki.ig Hen. 8 $ but a greacen 
number this archbilhop anciently had, which time hath 
taken from him. Cn. Lit. 94. 

IVefimttflfr was one of the new hilhopricki created by 
Hen. 8* out of the revenues mf the dilfolved monafiertaa* 
2 Burn. E. L. j%>^Tbomas Thtrlby was the only bilhop 
that ever filled that fee* He furrendered the bilhoprick 
to Ed. 6. A. p. I j>o* 30th Mareh ; and on the fame 
day, it was dilTolved and added again to the bilhoprick 
of London. Rym. Feed. 15. jp. 222. Queen Maiy after* 
wards filled the church with BenediAine monks, li^ BUh. 
by authority of parliament* turned it into a collegiate 
church, fttbjcfl to a dean. 

The euehhifhop of Cantorbuiy is now ftiled mott^itamtf 
M pridtus totius Anglic ; and the archhijhop of York Rifed 
primus M metropolitanus AngUee. They are called anh^ 
bijhops in refpedt of the biihops under them ; and metro- 
politans* bc^ufe they were confecrated at firlk in the 
metropolis of the province. 4 Istf. 94, Both the archm 
htjhops \ivtt diilinft provinces^ wherein they have fuBra- 
gan biihops of fcvcral dioceles* with jurildiftion under 
them. The archbilhop hath allb his own dtoeefe, where- 
in he excrcifes epifcopal jurifdidion* as in his province he 
exercifes archiepifeopah; thus having two concurrent ju- 
rifdidlons, one as Ordinary* or the biOiop himfelf within 
his dbeeie ; the other as ruperlntcndant, chroaghout his 
whole province, of all ccclefiallical matters* to correft 
and fupply the defers of other biihops. 

The archbilhop is entitled to prefenc by lapfe to all the 
ecclefiaftkal livings in the difpofal of hisdiocefan biihops, 
if not filled within fix months* (Stotx\XtAdnmufon). And 
the archbilhop has a culiomaiy prerogative* when a bi- 
lhop da confecrated by him* to name a clerk or chaplain 
of Ilia own, to be provided for by Aich fufiragan bilhop ; 
in lieu of which h is now ufual for the bilhop to make 
over by deed toe the archbilhop* his executors and alGgni, 
the next prefentarion of fuch dignity or benefice in the 
bilhop's difpofal within that fee* as the aichbifiiop him- 
felf lhall choofe; which is therefore called- his Option, 
which options are only binding on the bilhop himfelf 
who grants them* and not on his roceelTors. The pre- 
rogative itfelf, feems to be derived from the legatiho 
power formerly annexed* by the Popes, to the Metropb- 
licun of Canterbury. 

The ArMtJhop of Cantering hath the privilege to crown 
all the Kings of England; and to have prelates 16 be hit 
ofiic^s; as for infiance ; the bilhop of London is his pro- 
vincial dean ; the bilhop of fV wchefier, his ichancellor ; 
the billiop of Lincoln, his vice-chancellor ; the bilhop of 
Sahjbufy^ his precentor; the bilhop of H^orcejlti, his 
chaplain. Me. It is the right of the archbijhop to 
the biihops and clergy of his province to convocat{%, 
upon the king*! writi he hath a jurifdiaion in cafes of 
appeal* where there is a fappofed default of juftice in the 
Oidinary ; and hath a Banding jurifdiaion over his fuffra- 
gans; he confirms the eleaidn of biihops* and after- 
wards cofifeccates them* Me. And be may appoint co- 
adjutors to a bilhop that is grown infirm. He may con- 
fer degrees of oil kinds; and qenfure and cxcommuni- 
Z 2 cate* 



BISHOPS AND ARCHBlSHiOPS. 


eaie, fttfpend or 4 cpoli^ for any jaft caare, t RM, 
Abr* 225. . And ka hath power to grant di/penrationt in 
any cafe* formerly grant^ by the fee of R^me^ not con* 
trary to the law of God : but if the cafe is new and ex- 
traordinaryf the king and his council are to be coefult- 
ed. Sms. H. S. e. ax : aS H. $. c, i 5 « §6. This 
difpenfing power is the foundation of the archbtfeop’s 
granting fpecial ficenfes, to marry at anv place or time ; 
to hold two livings and- the like $ and in this alio is 
founded the right he exercifes of conferring degrees in 
prejodice of the two Univeriides. He aAay retain eight 
chaplains: and^ during the vacancy of any fee* he is 
guaklian of the fpuitoaTties. Stais. a j iV. 8# r. 1 3 : 25 H. 

8. r.i2i : 28 H. 8 . r. | 6 « tv. 

The arehbt/hop of Cmturhuy hath the precedency of 
all the clergy ; next to him the archbUhap of York ; next 
to him the bifeop of Lenfex; next io him the bilhop of 
JDurhofn ; next to him the hi(l»}p pfkb^hc/jejler; and then 
all the other bilhops of both provin/ces after the feniority 
of their confecracion ; bat if any of them be a privy 
councillor* he ihalJ take place next die bifhop of 
l>Mrham. Cs. Lit. 94 : 1 Oughik 486. 

The firft archbilhop of Toirkt thdl ^ read of* was 
Paulinuii who* by Pope apj^intmentf was 

nude trchbiAiop there* about the year of our Loid 622. 
Codolm 14* 

The jirchhijhop of Ycrh bath the privilege to crown the 
Queen -confort* and to be her perpetual chaplain. 

The ArcUfi^p of Cauurhurp is the hrd peer of the 
realm* and hath precedence* not only before all the other 
clergy^ but alfo (next and immediately after the blood 
royd) before all the nobility of the realm : and as ho 
hath the precedence of all the nobility* fo alfp of all the 
great officers of date. Go^/. 13. 

The Archhifiysp of York hath the precedence over all 
dukes* not being of the blood royal ; as alfo before all 
the great, officers of Hate* except the Lord Chancellor. 
Qod. 14. 

A Bishop is eledled by the king’s mgi d^rfilrCf or 
licence to eled^ the perfon named by the king* direded 
to the dean and chapter ; and if they far! to make elec- 
tion io twelve days* they incur the ^nalty of a pramu^ 
and the king may nominate whom he pleafes by 
letters- patent. Sm, 25 //. 8. c. 20. This was to avoid 
the power of the fee of Rome. This ele^ion or nomina- 
tion* if it be of a bifhop* muft be fignliied by the king’s 
letters-patent to the archbilhop of the province if it be 
^f an archbifhop* to the other archbilhop and two bilhops* 
or to four bifliops ; requiring them to confirm* iaveft 
and confecrate the perfon fo eledled* which ihey are 
bound to perform immediately. After which the bilhop 
eled fhall. fue to the king for his tempor/ilcier* (hail 
make oath to the king and none ocher* and feali take 
reftitution of his fecular polTelllons out of the king^s hands 
only. Arciibilhops and bilhops refufing to con firm fuch elec- 
tion* incur the penalties of a pramunire^ On confirmation, 
a[*1bifeop hath jarifdidion in his diocefe ; but he hath not 
a right to his temporaltics till confecration. The confe- 
craiion of bilhops, fAc. is confirmed by aft of parliament. 

It is direfted in the form of confecrating bilhopi> that 
a bilhop when confecraced mud be full thirty years of age. 

b is held a bilhop hath three powers ; id. His 
of ordination, which is gained on his confecration* aifd: 
sot before; and thereby he may confer orders* fifeh 


any place tbrougbout Uie world, a. k& noweir of 
dtftioo* whfeh IS ]imj^ andconfined to bis fee. S^His 
power of adminidrado^ an^' government of the revu- 
niKS; both which lad powtjrs! be gains by his coitfirma- 
tiout and feme are of opiiiioit# that the biihop’s jarif- 
diftion* as to minifterial afts* eommencas on his eleftion* 
/“e/w, 473, 4, 5. 

^ The king may not k]$e bto bis bands the .temporal* 
ties of bilhops but upon jud caufe* and^not lor a con- 
tempt* which is only finable; Sea title Tempn^Akies. 
Bilhops are allowed four years for payment of their' fiiit 
fruits* by A* 6 An. c. ay. Every bilhop may retain fonr 
chaplains. Vide Stat. ziHm* S. r. 13. /. x6: SSHz, e, i. 

A Bilhop hath his confidory court* to hear ecclefiadU 
cal canfes; and is to vific the clergy* fAc, He confe- 
crates churches* ordains* admits* and inftitutes prieds ; 
confirms* Aifpends* cxcommunicaces* grants licences for 
morriage* makes probate of wills* Cs. L/r. 96 ; a Ro/. 

Abr. 230. He hath his archdeacon* dean and chapter* 
chancellor* and vicar- genet al* to affidhim: may grant 
leafes for three lives* or twenty-one years* of land ufually 
letten* referving theaccudomed yearly rents. Sms. i%H. 
8. r. 28 : 1 £/. c. 19./. 5. See this Dift. title Leafes. 

The chancellor to the bilhop is appointed to hold his. 
courts for him* and to afiid him In matters of ecclefiadi- 
cal law; who as well as all other ecclefiadlcal officers* 
if lay or married* mud be a doftor of the civil law fo 
created in fome Univerfity. St, 37 li. 8. e. 17. 

By Stat. 24 Geo. j* feff, 2. €. 3;* I'he Bilhop of Len-- 
or any bilhop by him appointed* may admit to the 
order of deacon or pried* fubjefts of countries out of his 
majedy’s dominions* without requiring the oath of obe- 
dience.— But no perfon Ihall be thereby enabled to ex- 
ercife fuch offices within his majedy’s dominions. 

By Stat. a6 Qeo. 3. c. 84, The Archbilhops of CanUrhwy 
or York^ with fuch other bilhops as they fhall call to their 
alfidance* may confecrate Tubje As of coontries.ouc of his 
majedy’s dominions to be bilhops* without requiring the 
ufeal oaths ; purfuing the forms preferibed by the aft. 
But no fuch bilhops or tlieir focceflbrs, or perfons or- 
dained by them* (hall exercife their funftions within his 
majedy’s dominions. 

The right of trial by the Lords of Parliament* as their 
Peers* it isfaid* does not extend to bilhops ; who though 
they are Lords of Parliament* and fit there by virtue of 
their baronies* which they hold /are ecdeji^s yet arc not 
ennobled in blood* and confequently not peers with the 
nobility. 3 Tnjt. 30* l : fee 1 Cornm. 401 : \.Comm. 264: 
and this Dift. title Parliament. 


Anhhijkopriike and BiJhoprLks may become void by 
death, deprivation for any very grofs and notorious crime, 
and alfo by refignation. All refignadons mud be made 
to feme fuperior. v Therefore a bifhop mult relign to 
his metropolitan* but the arthbilhop can refign to none 
but the king bimfelf, l Comm. 382. 

The following are fome of the popular didinftions be.* 
tween arcbbilliops and bilhops. The archbilhops have 
the iHle and title of Grace^ and MA ReveretA Father in 


God by Divine ProviJencs. The bilhops* chofe of Lord^ 
and Right JReverentl Father in God ly Divine pcrm'JJion^ 
Archbilhops are inthrmtd ; bilhops infialkd. 

Mr. Chriftian in his notes on 1 Comm. 380* fays* that 
the fuppofed anfwer of 4 bilhop on bis confecration* 
^ Ndo cpi/cepeuri,** is a vulgar error* 

^3 BISHOPRICK* 
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innoratCX,. Tin «gcMia(> Mm. 

Bids A# Fr. Um, etrva m^, A hiad« Mm 

BISSEXTILE, iMp jtw, b ttlM. bf- 

ctttfe di9 Sxth 4 ay ^fore tne of Is toto 
rnkpocd, makifig an nddioonal day in the month of 
Fihrumy { fo that the biflhxcUe year hath one day more 
than the others, and hai^ns every Anrih yeass 'This 
ioterctlation of a day was Srft indented by j^iasr Ci^SifV 
to make the year agree irUh the eourfeof the fun. Add, 
to prevent alt doubt and ambiguity that might arUe 
thereupon, it is eniAed by the ftatnte de mmo HJextiUi 
ai H. i, that the day increafing in the leap-year, and 
the day next before, (ball be .accounted but one day* 
Mnh 209: Dyer 17. See title Tear* 

BtSUS, MwVobifa, Jamishi&uiw Ff./oMrdir*] 

Brown bread, a brown loaf. &>wei. 

BLACBL ACT, or Waltham Black Act. ^e 
Stat. 9 Geo. i. Z2. is fo called, having been oeca- 
iioned by fome detaftationi committed near 
in Hamp^he, by peribns in difguife, or with their laces 
blacked.^By this ad, perfons hunting armed and dif- 
guifed, and killing or Beallng deer, or robbing warrens, 
or ftealing ii£h out of any river, isfe. or any perfons un- 
lawfully hunting in his majedy’s foreds, (de* or break- 
ing down the head of any fi(h-pond, or killing, of 
caHle, or cutting down trees, or fettine fire to houfe, 
barn, or wood, or dtootiag at any perfon, or fending 
anonymous letters, or letters figned with fiditipus nsihe, 
demanding money, fsfrk or relying fuch oiFeiiders, are 
guilty ot lelony without benefit of clergy. This ad is 
made perpetual by 51 Ceo. a. r. 42. And iee further, 
»S‘a/. 6 G/o. 2. r. 57: 27 Geo. 3. r. 15. 

See alfo S/a/. lO Geo 3. r. 30, againil deer«ilealers ; 
the milder puuiihmerit inflided by wnich ad has been 
thought a virtual repeal c>l the puniihinent inflided by 
cne Black Ad above recked. Len/b's P &i. c. 49. 

§ 7, and this Did* titles 'Ga/ftc, Deer^ifteaUng^ 

BLACK- BOOK, Is a boole lying in the Fsuiequir. 
See Annah 154. 

BLACK LEAD. By S/at. 25 Geo. 2. r. 10, Entering 
mines of black load, with intent tu ileal, is made felony ; 
and by the fame ad oiFendera committed or tranfponedfor 
entering mines of black lead with iuteot to fteal, eicap- 
ing, or breaking ptifon, or returning from traniporta^ 
tion,-are excluded from clergy. 

BLACKMAIL, Fr manle^ a link of mail, or fmall 
piece of metal or money.] Signifies in the North of Englaed^ 
10 the counties of Cwnhtrland% Nortlfumbeiluffd^ &r. a 
certain rent of corn, or other thing, anciently 

paid to perfons inbawing upon or near the borders, be- 
ing men of name and power, allied with certain robbers 
within the faid counties i to be freed and proteded from 
the devallarions of thofe robbers. But by Stag. 43 Elm. 
cap. 1 3, to take aby fuch money or contribution, caDed 
black-mail to fecure goods from rapine, U made a capital 
felony, as well as the ofieitces liich. contributioo was 
meant to guard sgainiL 

It is alio ufed for rents referved in work, gratn^ or 
bifer money \ which were called le^/m mgri in contra- 
dillindion to the blaucb Jarms^ reiitus alkL See riO* 
Jlba Fi%ma and Blanch Fnm/u 

BLACK-ROD, Thcgentlenm ufikrrftht Rack rodk 
chief gentleman nflier .to the king; he belong to the 


nLANK. 

flMcr aili4 ku MtQvfrom the iUei m 
whmef ii<M >h 4*1^* wfatch Iw carriecii in kb ktiH 
lieb'CaUe^iatli* JfeU^ 

V m 4 in, ,]»om vingit lib 

dot), b 'mi piftmtiim .tvpu* turtmitmtu nwr 

Georgu itffrsnffifmnk Wiadfort : and he Inih th» 
keyring of tb*mapte(.h«N)(hdoOr> when a chapittof tho 
orderofehoganerdafitOngt th^-in the dnieoffarfili. 
meat, he attend* on the mft.od HU hahit 1* 

like «i> liia* of theeegi^ ^ 'Ae Mde^^'and garter 'king 
atarmt) hot durho wean onl/ao«ha (bleoio 4MMa 0* 
the Aibnl'ef (inrgt, and on ^hoidin|-ofcha|>Uh. 
The ihei r*i h* iieara,> Ueoftcad^ of n mace, tad Wh 
the iameaathority r and thi ||| M>ce r hath aneietttlir been 
made bp letterc ^tent aanee the great ftal, he Mving 
great fomrt m io,ld«> onSody all pun. eaUad in 
quafiioa leraay crimes are hrftcoiiHBittod. ' 

BLACKS Of WilLTHAMv ^oedLAWOfi . 

BLACKWSLL.HALL, The poMie market bfBArl. 
vuU^bdU^ b to be kept Plreii^ and 

Safwri^ at certain honn t and-the hall-lcaepet* «ot 40 
admit aay bnyinger feOing of numUm ththit tho laid hiU 
upon any other day* or hodr*, on penally of toot, Fac> 
tor* felling cloth oat of the matfeet, lhall ftrfrit j/. fii, 
RcgiAen of all the cloth* bought and fold are to bO 
weekly kept: and bayera of cloth otberwife than fikt 
ready moqey* Audi give note* lo-the jMi»> for the aumey 
payable ( and fador* am to tranfmit fuch note* to the 
Moturr in tq'elve day*, or be liaUa to fhrAit dottblo,iiMlue» 
fie. StM, 3*. eap, 9.<~-Sce alfo Steu. aGP , 

P.fS M. e. {*6: 39 Elt»% e. ao> $ ta i 1 Gre. 1. 
e. 1$. 

BLADARIUSf A cotminontert meaLtoan. or com* 
chandler. Ttis ufed in our record* for faeh a retailarof 
corn. Pm, i Ei. 3. par. 3. m. 134 Seedt. CMhtr*. 

BLADE. tlaJitm.} In the Saw. figniSe* genardly 
frub» cor*, hemp, mx, herb*, &r. IFfU. do Mchun re- 
leafed to his brother all the manor of Salvo in/iaur$ 
yiratf^bliulo, fic. txcepting his Bock and corn on the 
ground. Henctbladie/ u taken for an ingroilc/ of com 
nr grain. 

SLANCH FIRMES, In nictent titles the crowo-reotl 
were many times referved in Ubfis albu^ or blanch foms o 
In which cafe the bu^er was hoJdcn dt^albaiafomam^ wi». 
hit bale money or coin, worfe than ftandard, was itu>l€esi 
down in the Exchequer, and reduced to ihe fiuenefe of 
dandand filver; or indcad thereof# he paid to thd Kipg 
izd. to the pound by way of addition. t$wiules*s 
upon Cotns^ p. g. 

BLANXiFORD, An aft^was paffe 3 (or rebuilding the 
town of Blandford in the county of Dmfeto bnmt down 
by fire in the year r73i. Stat. 5 Geo. 3. r. 16. 

BLANHORNUM, A little bell. leg. Jdel/Un. c. g. 

BLANK*BAR, Is ufed for the lame with what weCtU 
a common bar, and is the name of a plea io bat, which in 
an adioii of tieijmis is put in to oWigt the plaioiitf' to af- 
fign the cenalh pbwe v^re the trefpaft was committed : 

2 Cro. 504. 

BLANKS, Were n kind of white mimey coioed by 
Sen. 5, in. thofe pafts oiFtancr which were then ftibjett 
io Saghmd, tbe-valut whereof was %d. Sto»wi*z 
f. 586. Thdh were ibrbidden to be curreOkin this realm, 
a Sen. e. pt ^c tit. Mm ftrma. 

Blahxi^ 
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BtAVKS In JuJkial proceedings, certain void 
^ces (bmettroes left by midake. A blank (fuppofing 
iome«thing material wanting) in a declaration, abates 
the fame. so//.6, i8. And Arch a blank, 

ja a good ftaufe of demurrer. Blanks in the imparlance- 
roll aided' «^r>' far the plaintid*. Hoh, 76; Pm^n 
V, Pmrkep, 

SLASARIUS, Is a word ufod to lignify an incen- 
diary. Bhuwt, 

BLASPlJIEMY, bla/phfmia,^ Js an injury offered to 
God, by denying that which is due and belonging to him, 
or attributing to him what is not agreeable t^iis nature. 

cap, I. And blafphemin of God, as denying his 
being, or providence, and dH contumelious reproaches of 
Jefus Chriji^ are offences by the Common Law, pu- 
ailhed by fine, imprifonment/ ^ptilory, 1 Hstwk, 
P, C, And ,by ilatute 9 £9^ 10 9 P. y r* 32, if any one 
. fhall by writing, fpeaking, ijc, 4 tf\y any of the Perfons 
in the Trinity^ to be God ; aflert there are more (^ods 
than one, ^c, he ihall be incafsable of any office ; and 
for the fecond offence, be difabled ta^e any aflion, to 
be executor, ^c, and fuffer thre« years, knprtfonment. 
Likewifeby Stat, 3 yke* 1. r. 21, perAfns jeftingly orpro- 
phanely ufing the name of Gotf, or CMifl^ or of 

the Haly Gfnjl^ or of the Trinity^ in any ftage play, ^ct 
incurs a penalty of lo/. 

BL£, Signifies fight, colour, Cn'r. And blee is taken 
ibr corn : As Bwgbton under the Blut ^c. , 

BLENCH. B 1 .ENCH-HOLDING. See titt AlU 
Pitma* 

BLENHEIM. See Marlb$rough Duke rf, 

BLETA. Fr. hlechi.^] Peat or combuilible earth dug 
up and dried for burning. Ret. Pari, 3 3 Ed, i • 

BLINK*^, Boughs broken down from trees, and^ 
thrown in a way where deer are likely to pafs. 

BLISSOM, Corruptly called is when a ram 

roes to the ewe, from the Teutenick^ Biets^ the bowels. 

BLOATED FISH OR HERRING, Are thofe which 
are half dried. Sec tit, Fijbeiy. 

BLODEUS, Sax. Deep red colour ; from 

whence comes bloat and bloated, a/iz, fanguine and 
high coloured, which in Kent is called a hkujing colour; 
and a hlou/e is there a red-faced wench. I he prior of 
Burceftcr^ A,D, 1425, gave his liveries of this colour. 
Parech, Antiq,. 376, 

BLOOD, Is regarded in defccnls of lands; 

for a perfon is to be the next and moll wortliy of blood to 
inherit bis ancellor's eftate. Cs. Lit, 13 : Sec Jenk. Cent, 
203 ; Sec tir. Dejij-nt^ Heir, 

BLOOD WIT, or hkvdwit^ compounded of the Sax, 
hlod^ i. e. fanpms ; and old Englijb, mi/ertcordia, ] 

Is often ufed in ancient charters of Ubercies for an 
amercement for blood fhed". Skenc \Vites it Houdveit\ 
and fays wt in Englifh is injuria \ and that blond veit 
is an amerciament or unlmv (as the S^coteh call it) for 
avrong or injury, as bloodflied is : for he that hath blcud- 
vest granted him, hath free liberty to take all alnercia- 
xnents of courts fur efiufion of blood. Fleta faith, Siuod 
Fpdjieat ^uirtantiam mifo uerdice pro effujione fanguntit. 
Lib. I. cap 47. And according to feme writers, 
ioi/e wsk$ a cufiom ary fine , paid as a compofition and ‘ 
i^t^^snent for Ibedding or drawing of blood ; for w^dh 

place was anfwerabie, if the party was not difeo^^td; 
and therefore a privilege or exemption from thi^fiat 0/ - 


BONA 

penalty, was granted by the King, ar Aipreme Lord, as 
a fpecial favour. So king if. granted to all tenants 
within the honour of IVillingferd^ Vt quieti fint dt Htdagu^^ 
U blodewite, ^c,^^Par9ch* Amiq, 1 14. 

BLOODV-HAND, Isoaeof the A)ur kinds of cir* 
cumftances by which an offender is fuppofed to have killed 
deer in the king's forcll ; and it is where a trefpafler is 
appreheaded in the foreft, with his bands or other parts 
hhody, though he be not found chafing or hunting of the 
detT,'Manwood. In Scetlandf in fuch like crimes, they fay 
taken in the faft, or with the red band. See Backkerind, 

BLUBBER. Whale oil, before it is thorougly .boiled 
and brought to perfedion. It is mentioned ^tat, 1 2 Car, 
2 . e, s8. 

BOCK-HORD, or hook-hoard^ librorum borreuyn,'\ A 
place where books, evidences, or writings are kept. 

BOCKLAND, Sax. quafi hookland,^ A poiTeffion or 
inheritance held by evidence in writing. SttLL, AU 
lunrdi^ cap, 36. Bockland figaifies deed land or charter- 
land ; and it commonly carried with it the abfoluce 
property of the land\ wherefore it was preferved in 
writing, and pofTefied by the Thanes or nobler fort, as 
Pradium nohiU^ liherum id immune a fer^itiis ^ulgarikus id 
fervilibus^ and was the fame as allodium, defcendible unto 
all the Tons, according to the common courfe of Na- 
tions and of Nature, and therefore called gavelkind \ 
dcvifable only by will, and thereupon termed T'erreu 
Ttftamentales^ Spelm, rf Feuds, This was one of the 
titles which tlic Bnglijh $smons had to their lands, and was 
always in writing r there was but one more, and that 
was Fdkiand, 1. e. Terra Popularis, which pafied from 
one to another without any writing. See Squire on tlio 
Anglo-Saxon Government^ and this Did. tit. Tenure, 

BOl A, Chains or fetters, properly what we call herni- 
ties, Hiff. Ellen, apud Whartoni Angl. Sax. part. i. 
p. 618. 

BOIS, Fr.J Wood, and fnh-bois, underwood. See 

B(/cus, 

BOLHAGIUMj or boldagium, a little houfe or cot- 
tage. Blount, 

BOLT, A boh of filk or fluff, Teems to have been a 
long narrow piece : in the accounts of the priory of Bur- 
cejler. It is mentioned, Paroch, Antig, f, 574. 

BOL'i'ING, A term of art ufed incur Inns 0 / Court, 
whereby is intended a private arguing of cafes. The man- 
ner of it at Gf.y*s Inn is thus ; An ancient and two bar- 
rifiers fit as judges, three fiudencs bring each a cafe, out 
of which the judges chufe one to be argued, which 
done, the fiudents firfi irgue it, and after them the bar- 
riilcrs. It is inferior to mooting, a|l|‘ may be derived from 
the Sax. bolt, a houfe, becaufe &ne privately in the 
houfe for intfrudion. In Lincoln's Inn^ Mondeys and 
H^tdnefdays are iheiMthtg'days, in vacation time ; and 
Tuefdays and Thursdays the moot deys, 

BONA FIDE. That we fay is done bond fide, which is 
done really, with a good faith, without any fraud or 
deceipt. * . • 

BONA GESTURA, Good abearing, or good be- 
haviour. See Good Behervtour, 

BONA^;iHT, tsx bonaghty. Was an exadion^ in Ire- 
land, impofed on the people at the will of the lord, for 
relief of the knights called honaghti, who ferved in the 
wars. Antiq, Hibtrn, p* 60. 

• BONA NOTABILIA. See title Executor. V. 3. 

' BONA 
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BONA PA 771 IA« An affife of coflntr 7 *mfn or good 
noighbours: It is romeUmes jailed 4^ 
when twelve or more men are chofen^oot of any part of 
the county to pafs upon an a^jc; otherwife calM 
juraf 9 res^ becaufe they arc to fwcar judicially in the plt- 
fcncc of the party, ^^c. according to the prafUce of 
Scotland. Skene. See AJfifors. 

BONA PBRITURA, Goods that are perifliable. 
The St 4 U. W'eflm. i, 3 E. 1. cap. 4, as to wrecks of the 
fea, ordains, that if the goods within the (hip be bona 
ffriiuroy fuch things as will not endure for a year and a 
day, the (herifF (hail fell them» and dehver the money 
received toanfwer it. Sec this Di< 5 i. tif. JVteck. 

BONCHA, A bunch, from the old Lac. iomta or 
lunna, a rifing bank, for the bounds of fields: and 
hence hetvn is ufed in N^tfolk, for fwelliDg or riling op 
in a bunch or tumour, 

BOND, A Bandog Obligation^ is a deed whereby the 
ohhgfi)^ or perfon, bound obliges himfelf, his hriis, exe- 
cutors, and adminilirators, to pay a certain fum of 
money to another {xht obligee) at a day appointed. 

1 . General Rules at to the J^aturf, and Form 0/ thit 
Security. 

II. H^ho may he obltgor^^ and Obligees^ 

Ilf. The Ctfemontes necejfary to conftifute a Bond 01 Oh» 
Ugaiton. 

IV. Of the Condition*, and what Jhnll be a Performame 

oy Breach thereof. ' 

V . Of the Difcharge and SatufaBion of Bonds ; X, by 
the AB of the Patty ; oi 2, by the Ad of Law. 

VI. Oj Ad tons and Pleadings, on Bonds. 

I. If the bond be without a condition, it is called a 
Angle one, fimplest ohUvatio*, but ther,^ is generally a 
condition added, chat 11* the obligor does |pme particu- 
lar a£I, the obligation (hall be void, or elfe (hall re- 
main in full forte , as payment of rent, performaifce of 
covenants in a deed, or rep’^yment of a principal (iim 
of money borrowed of the bbligee, with intereil ; which 
princip«4l fum is ufually one half of the penal fum fpe- 
cihcd rn the bond. In cafe this condition is not pcr« 
formed, the bond becomes forfeited, or abfblute at law, 
and charges the obligor while living, and after his death 
the obligation defeends on his heir, who (on defeat of 
perfbnal aifets) is bound to difcharge it, provided he h'ls 
realvafTcts by defeent as a rccompcnce. So that it may 
be c ailed, though not a dtred^ yei a collat ral charge upon 
the lands. 

The condition may be either in the fame deed, or in an- 
other, and fometitnes it is included within, and fome- 
times indoried upon the obligation : but it is commonly 
at the foot of the obligation. Bto. 061 . 6 y. Amemo^ 
randum on the b^ck of a boudmsLy reiirain the fame by 
way of exceptiou. Moor by. 

This fccurity is alfb called a fpettalty ; the debt being 
therein particularly fpecihed in wrictng, and the party's 
(eal ; acknowledging the debt or duty, and confirning 
the contra^ ; rendering it a fecurity of a higher nature 
than thofe entered into without the foUmntty of a /eal. 

As to the aflignment of bonds, Sec tit. AJfignmonf. •• 

If the condition of a bond be impoffiblc at the time of 


ttutktng ll» be to do ft thing contrary to fomo ndf of 
law that is merely pofitives or if it be uoceitatn or tn- 
(enfiMe, the condition alone is void, and the bond fiiall 
ftaml Angiftf and nneoiidiiianal ; for it is the folly of tho 
obligor to enter into fudl an obligation, (f out which he 
can ne\er ho releafed. If it be to do a thing that is 
malum m fe 9 the obligation itfelf is void ; for the whole 
is an unlawful cootraft, and the obligee (hall take no 
advantage lro|n fo^h a tranfadlion. And if the con- 
dition be poflible at the time of making it, and after- 
wards becomes impoffible by the a^ of ^d, the .ifi of 
law, or the ad of die obligee himfelf, there the penalty 
of the obligation is laved 1 for no prudence or forefight 
of the obligor could jraard igainB feih a contingency. 
Co Lit fto6. See poft, IV I'and tit. 

On the (orfeitureof a bond, or its becoming Angle, thd 
whole penalty was formerly recoverable at law, but herethe 
courts of equity inteepofed, and would not permit a man 
to take more than in con(cience he ought, his 
principal, intered, and expences, in cafe the forfeiture 
accrued by non-payment of money borrowed, the da« 
mages fudained, upon non-performance of covenants ; 
and the like. And this pri^ice having gained feme 
footing in the courts of law, (See a Keh. 553 : Salk. ^96, 
7 * 6 Mod. 11^60, 101 :) the Stat. 4^5 Ann. e. 16, at 
length enabled, in the fame fpirit of equity^ that in cafe 
of a bond conditioned for the payment of money, the 
payment or tender of the principal fum due, with Me- 
tered and oods, even though the bond -be forfeited, and 
fttjc commenced thereon, (hall be a full fatiilaiUon and 
difcharge. 

And this rule of compelling the party tp doet^uity who 
fecks equity, feems to be^che reafon why an obligee (ball 
have intereft after he has entered up judgment; for tho’ 
in (lri<^nef8fc may bp accounted his own fault why he 
did not take out execution, and therefore not intitled to 
intered; yet, as by the judgment he is intitled to the 
penalty, it docs not feem renfonabit that he (hoold be 
deprived of it, but upon paying him *the principal and 
intered, which incurred as well before as after the enter- 
ing up of the judgment. Abr. Eq. gz, add. 

l^e Court of Chancery will not generally carry the 
debt beyond the penalty of a bond. Yet where a plain- 
tiiT came to be relieved againd fuch penalty, though it 
was decreed, it was on the p«iyment of the principal 
money, intered and coils ; and notwithdanding they ex- 
ceeded ihe penalty, thi^ was affirmed. 1 Pern. 350: 1 Eq. 
Ab. 92 5 it Pm. tit. Pmalgt . 3 Comm. 43;.— And where 
the condition of a bond is to perform a collateral ad, 
damages may be recovered be)ond the penalty, and the 
court of K. B, will noritny the proceedings on payment 
of the money into court. zTetm Rep 38^. Sec IPhtte v. 
Sealy, Doug. 49, Semb. contra \ but the authority of which 
is much ficaker by the cafe in z Term Rep. 388, where 
BnUer^ j. remarked, that there were feverai cafes where 
the judgment had been carried beyond the penaby>^ 
la EHht V. Davts {Bunh 23,} intered on a bond was de- 
creed (/ft Seae.) to be paid, though it exceeded the penal- 
ty. See aifo Collins v. Colltns, the ca(e of an annuity. 
Bmr. 820: HAdtp v. Otwsfff 2 Saund. 106 : Dewall v. 
Pftce, Shm.P C. 15. 


For it 



BOND n. 

PoRM of I Bono or OiuoATtoN, with Condition for 
the Payment of Money. 

Know all men by there prefrnti, That I David 
Edwards, rf Lincaln’s Inn, /« the ttmity of 
Middlefex. ef quire ^ am held and fiTistly bound io 
Abraham Barker, ^Dale Hal], jn the lotmfy f 
Norfolk, e/qune, j« tbt penal fum of ten thoujund 
pounds^ of lawful mon^ of Great Britain, to 
be paid to the fa^d Abraham Barker, tnr ht$ 
certain attorney^ executors ^ admtntjb atoe s or afm 
firyis^lor whnh payment HjocU and ttuly to he madoy 
/ bind myfelf^ my hens f exreutoitf and aimini- 
/iratots, fimlyfyitheje prtfints^ fealed with my 
feaL Dated the foktth iUy of m the 

twenty fnft yeai op the reign of oar foveteign Lotd 
George the Third t Ity ihf grace ef ^od, of 
Great Britain, France and Ireland, kmg di^ 

* fender of the Faith and fh fhith^ and m the year 

of our Lo)d one thou/andftoen hmdttd and — — • 

The Condition of this obligtcio tt fucb, that if the 
above bounden Daand Ed*wauU% his Mrs, executors or 
adminillrators, do and (lull well and troly pay, or caufe 
to be paid unto the above-named his 

executors, adminiftrators or aifigns, the full fum of five 
thoufaod pounds of lawful money of Great Britain, with 
law^l intereil for the fame, on the fourth day of March 
next enfuin^ the date of the above written obligation, 
then this obligation (hall be void, and of none efiedl, or 
cife (hall be and remain in full force and virtue. 

Sealed and delivered being 1 

firll duly ilamped in the V David Bdwatds (LS.) 
prefence of j 

4.B. 

For irregular forms Of bonds or obligations. Sec 
1 Leotn 25 : % Leon, 299 : Cra. Jac. 208, 607 : Bro, tit. 
Ohhgatton^ bfc. from whence, and other authorities, 
which the regularity of modem praAice has rendered 
uninterefting, it appears that the courts always inclined to 
fupport the JuiUce of the plaintifPs cafe, without much 
regard to more errors in form, or arifing from accident. 

II. All peilpiu who are enabled to contra^, and whom 
the law fuppofes to have fuffictent freedom and under- 
ftanding for that purpofe, may bind themfelvea in bonds 
and obligations. 5 Co. 1 19 : 4 Co. 124: 1 Rol. Air. 34a. 

But if a per (bn is illegally retrained of his liberty, by 
being confined in a common gaol or elfcwhere, and, da- 
ring fuch reftraint, enters into a bond to the perfon who 
cauihs the reftraint, the fame may be avoided for dureft 
of imprifonment Co. Lit. 253: 2 Injl. 48a. tit. 
Dare/s^ 

So in refpefl of that power and authority which a huf- 
band has oirer his wife, the bond of a feme covert is tp/o 
foAo void, and (hall neither bind her nor her hulband. 
See tit. Baron and Feme. 

So chough an infant (hall be liable for his necefiartes, 
fttch as meat, drink, cloaths, phyfic^ fchooling, I 3 c. yet 
if he Und himfelf in an obligation, wuh a penalty for 
parent of any of thofe, the obligation is void. 
aaSfStud. 113: Co, Lit. 172: Cro. Jne, 494, rod; 
iBid.iif. iSo/i.279; Cro. Bli%, See dt. JMinitr, 


BOND n. 

A((b though a perfon non compos mentis (ball not be al« 
lowed to avoid Ills bood,, by reafbn of in(anicy and di(^ 
traftion, yet may a privy in blood, as the heir, and 
privies in reprefentatmn, at the executor andadmirri- 
I ftrarof; avoid fuch bonds ; alfo if a lunatick after ofHce 
found, enters into a bond, it is merely void. 4 Co. 124^ 

vtilifo cafe. But fee 2 Etra. 1104, that lunacy mzy be 
given in evidence on the general ilTue. See tit. Lunahcks. 

But if an infant, feme covert, fsSc. who are difabled 
by law to contraft, and to bind themfelves in bonds, 
enter, together with a ftranger, who is under none of 
thefe difabilities, into an obligatioh, it (hall bind the 
ftranger, though it be void as to the infant, lie, 1 Kol, 
Rep, 4J. 

If a fervant makes a bill in form, Memorandum, that 
1 have received of A B. to the ufe of my mailer C. Z>. 
the fum of 40/. to be paid at Michaelmas following,** 
and thereto fet his feal, this is a gogd obligation to bind 
himfelf * for though, in the beginning of tl.e deed, the 
receipt is laid to be to the ufd of bis mailer, yet the re- 
payment is general, and mufiTnecelTanly bind him who 
lealed ; and the jather, becaufe otherwife the obligee 
would lofe his debt, he having no remedy againft the 
mailer. 2 'ilv 137, Talbot v. Godbolt. 

Infants, ideots, as alfo feme coverts may be obligees ; 
and here the hulband is fuppofed to alTenc, being for 
his advantage ; but if he difagrees, the obligation hath 
loft its force ; fo that after ihe obligor may plead non eft 
faBum ; but if he neither agrees nor difagrees, the bond 
js good, for his conduft (hall be efteemed a tacit conlenr, 
ilnce it is to his advantage.. 5 Co, 119 b\ Co, Lit, 3 di.-— 
See ti^ Baton and Feme. 

Ad alien may be an obligee, for (ince he is allowed to 
trade and traffick with us, it is but reafonable to givo 
him all that (ecurity which is necellary in his contradls, 
and which wJIl the better enable him to carry on his com- 
merce and dealings amongft us Co. Lit. iig b^ Moor 
43 1 : CVs. Eltz. 1 42, 683 : Cto. Car. 9 . 1 Salk, 46 : 7 Mod, 

1 5 : See tit. Alien. 

Sole Corporiiticns, fuch as bilhops, prebends, parfoni, 
vicars, ISc, cannot be obligees, and therefore a bond 
made to any of thefe, (hall enure to them in' their natural 
capacities ; for no foie body politick can take a chattel 
in fuccellion, uniefii it be by cuilotn ; but a corporation 
aggregate may take any chattel, as bonds, leafes, fslc, 
in its political capacity, which (hall go in fuccelTion, be- 
caufe K is always in iieing. Cto. Eliz. 464 : Dyer jfi a i 
Co. Lit, g a. 1^6 a: Uoh. 64 * i Rol, Abi • 5 1 5. 

If a drunken man gives his bond it binds him ; and a 
bond without confideration is obligatory, and ho ftlief 
(hall be'Jiad againft it, for it is voluntary, and as a gift. 
Jenk,Cent. 109. But fee CoU v. Robtns, HU, 2 Ann, per 
Holt, referred to in Bill. N. F. 172, that on the general 
tdue, defendant may give in evidence chat they made 
him fign the bond when he was fo drunk he knew not 
what he did. A perfon enters volonttfily into a bond, 
though there t^hs not any conftdh'ation rof it, if there be 
no fraud ufed in obuining the iame, the bond (hall not 
be relieved agaioft in equity : but a voluntary bond mzy 
not be paid In a courfe of adminiftration, fo as to* take 
place of real debts, even by fimple contra^ ; yet it (halt 
be paid before legacies. 1 Chan, Caf, 157. An heir is 
|lot bound, unlefs be be named exprefiuy in the bonder 
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It is clearly agreed that two or more may Bind tkeijf 
felves jointly in an obligation^ or they may bind them- 
felves jointly and fevcrallv ; in whi^h laft cafe, the 
obligee may Aie them joinily, or hr may fuc any one of 
them at his eledUon ; but if they arc joinily and not fe» 
verally bound, the obligee mud fuc them jointly ; alfo, 
in fuch cafe, if one of them dies, his executor is totally 
difcharged, and the furvivor and furvivors only charge- 
able. zRoLAlfr^ 14B: Dyer 19, 310: ^ C0. 19 : DuL 
85. /s/. 42 : I Salk, 393 : Carth, 6 i: i Lmtu. 696. 

If three enter into an obligation, and bind themfelves 
in the words following, Obligamus nos ^ utrum^ue noftrum 
per fe pto toto ^ in foMo^ thele make the obligation joint 
and feveral. Dyr 19 b, pU 1 14. 

III. It is faid, that there are only three things eflentially 
neceflary to the making a good obligation, •viis, writing 
in paper or parchment, fialing and delivery ; but it hath 
been adjudged not to be nece^ary, that the obligor (hould 
fign or fubfcribe his nime ; and that therefore if in the 
obligation the obligor be named Etltn^ and he figns his 
name Etlwin^ that this variation is not material ; becaufe 
fubfcribing is no eilential part of the deed, fealw^ being 
fufficient. 2 Co* 5 a\ GodatiP% czfe. Noyzi^ 85 : Moor 28; 
St tie 97 : 2 Salk, 462 : 5 Mod. 281. 

And though the feal be neceil'ary, and the ufual way 
of declaring on a bond is, that the defendant by his bond 
or writing obligatory fealedwith his feal, acknowledged, 
yet if the word fealed be wanting, it is cuied by ver- 
di^ and pleading over, for all neccAary circumdartces 
ihall be intended ; and if it were not fealed, it could not 
be his deed or obligation. Djer 19 a: C10, Elix. 

73;: Cto, Jac. 420 : 2 C0. 5 : 1 Fent. 70 ; 3 Lev, 348 ; 

1 Salk, 141 : 6 Mod, 306. 

Alfo though fealing and delivery be elT^ntial in an ob- 
ligation, yet there is no ocfafion in the bond to men- 
tion that it was ftaled and delivered ; becaufe as Lord 
Coke fays, thefe are things which are done afterwatds. 
2C0, ^ a. 

The name of the obligor fubfa ibed, ’tis faid, is fuf- 
£cient, though there is a blank for his chrillkn name 
in the bond. Cto. Jac. 261 : Vide Cro. Jac. 558 : 1 Mod. 
107. In thefe cafes, though there be a verdict, there 
fhall not be judgment. Where an obligor’s name is 
omitted to be inferced in the bondy and yet he figns and 
feali it ; the court of Chancery may make good fuch an 
aciieUnt ; and in c.ifc a perfon takes away a bond fraudu- 
lently, and Cancels it, the obligee ihall have as much 
benefit thereby, as if not cancelled. 3 Chan. Rep. 99, 
184. 

An obligation is good though it wants a date, or hath 
a falfe or impofiible date ; for the date, as hath been ob- 
ferved, is not of the fubilance of the deed ; but herein 
we mull take notice, that the day of the delivery of a 
deed or obligation Is the day of the date, though there ' 
is no day fet forth, z Co. 5 , Godard*^ cafe : Noy 21 , | 
85, 86 ; Hob. 249: Stile 97 : Cro. Jac^ 1 36, 264 : Teh. \ 
193 ; 1 Salk, 76 . 

If a man declare on a bond, bearin|; date fuch a day, 
bift does not fay when delivered, this is good ; for every 
deed is fuppofeid to be delivered and made on the day it 
bears date ; and if the plaintiff’ declare^ on a ^te, he 
cannot afterwards reply, that it was firll delivered^ at 
another day, for this would be a departure, Cro. Sltm. 
VoL. I. 
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773 t 2 lev. 348 : I Salk, 141 : Vide i Broronl. 194: 
z Lev. 196, 

A plaintiff may fugged a date in a bond^ where there 
is none, or it is ttnpoifible, ^c, where the parties and 
fum are Aifficieotly expreffed. 5 Mod, zSz, A bond doted 
bn the fame day on which a releafe is made of all things 
up to the day of the date, is not thereby difcharged. 
2 Rol. Rep, 255* * 

If the bond was delivered before the date, on iffue, non 
ejl joined on fuch a deed, the jury are not ellop- 
ped to find the truth, viz. (hat it was delivered before 
the date, and it is a good deed from -the delivery, z Co. 
4, 6: 3 Keb.iit. 

A perfon (hall not be charged by a bondy though figned 
and fealed^ without delivery, or words, or other thing, 
amounting to a delivery, i Leon. 140: But a bond or 
deed may be delivered by words, without any a£l of de- 
livery ; as where rhe obligor fays to the obligee, go and 
take the faid writing, or take it as my deed, So 
an adual delivery, without fpeaking any word, is fuf* 
ficienc : otherwife, a man that is mute could not de- 
liver a deed. Co. Lit. ^6 ai CV0. £/tc. 835 s Lemt. 195: 
C10. Elh, 122. 

Interlineation in a bond in a place not material, will 
not make the bond void ; but if it be altered in a part 
material, it ihall be void. 1 Nelf. Abr. 391. And a 
bond may be void by rafure, Sslc. As where the date. 
^c. is rafed afjter delivery ; which goes through the 
whole. 5 Rep. 23. If the words iaa bond at the end of 
the conaition. That then this obligation to be void$ are 
omitted, the conditioa will be void ; but hot the obli- 
gation. 

IVk The condition of a bond was, that A. L. (hould 
pay fuch a fum upon the 25th of December^ or appear ia 
Hilary term after, in the court of B, R. He died after 
the 25th of December, aad before Hilary term, and had not 
paid any thing * in this cafe the condition was not broken 
lor non-payment, and the other partis become impoifible 
by the atl of God. 1 Mod. Rep. 265. And when a con- 
dition is doubtful, it is always taken moil favourably for 
the obligor, and againil the obligee; but fo as a reafon- 
ab^e conltru£lion be made as near as can be according 
to the intention of the parties. Dyer 51. 

If no time is limited in a bond lor payment of the mo- 
ney, it is due prcfently and payable on demahd. i BroaonL 
53. But the judges have fometimes appointed a conve- 
nient time for payment, having regard to the diftance of 
place, and the time wherein the thing may be performed. 
And if a condition be made impofiible in refpe^l to time, 
as to make payment of money on the 30th of February^ 
tdc. it ihall be paid prcfently ; 1 40. See xIaom 

101. 

A bond made to enfeoff two perfons ; if one dies before 
the time is paft, wherein it ihould be done, the obligor 
mu ft enfeoff the furvivor of them, or the conditioa will 
be broken ; and if it be that B. and others ihall enjoy 
land, and the obligor and B. the obligee do difturb the 
reft ; by this theoondition is broken. 4 Hen. 7. 1 : Ca. 
Lit. 384. Where one is bound to do an to the obligee 
himfelf, the doing it to a ftranger by appointment of the 
obligee, will not be a performance of the condition. 

2 Suljl. 149. But in fuch cafe equity would relieve, and 
probably a judge, on fiicii afition coming before him. 

A a would 
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BOND V. I. 


woufd order pbintiff* to be non-fuited. If the a^l be to 
be done at a certain place, where the obligor is to go, to 
isfe. and he is to do the foie a^^withoat limitation 
of time, he hath ternv during life to perforin the fame : if 
the concurrence of the obligor and obligee is requifite, it 
nay he hatte ned by the reqiicft of the obligee. 6 Rep^ 30 : 
I Rtl. Ahr, ^37. Where no place is mentioned for per- 
fdhnance of a condition, the obligor is obliged to £nd 
out the perfon of the obligee, ifhe be in England^ and ten- 
der the money, otherwife the bond will be forfeited : but 
when a pLice is appointed, he need feek no further. C'o. 
Li/, aio: Lit 340 /\nd if, where no placets limited 
for payment of money due on a bond, the obligor, at or 
after the day of payment, meets with the obligee, and 
tenders him the money, but he goes away to prevent it, 
ike obligor (hall be excufed. 8 it*. 4. 

The obligor, or his fervant, may tender the mo> 
ney to fave (he forfeiture ct the bond, and it ihall be a 
good performance t>l the condition^ if made to the obli- 
gee, though refufed by him; yet if the obligor be after- 
wards fued, he muft plead that he is Aill ready to pay it, 
and tender the money in court. ^0. Ltf ao8. 

In the performance o( the cotfdicjbn of an obligation, 
the intention of the parties is chiefly to be regarded ; and 
therefore a performance in fubftance is AifKcirnt, though 
it djiler in words or fome macerral circdmdaiicc ; as if 
one be bound to deliver the cedament of the tedator, ifhe 
plead that he had delivered letters tedamentary, ic is fufii- 
cient. Bro. Comiitiony 158: 17^. 4, 3: 1 RoL Ah, 4z6. 

If the condition of an obligation be to procure a lawful 
difeharge, this mull be by a relea/e, or fome di/charge 
that is pleadabkf and not by acquittance, wiiich is but 
evidence. 1 Keh. 739. 

If the party, who is bound to perform the condition 
difables himfelf, this is a breach ; as where the condition 
is, that the feoffee (hall reinfeoff, or make a gift in tail, 
to die feoffor, and the feoffee, before he performs it, 
make a feoffment or gift in tail, or leafe for life or years 
in piafenti or future to another perfon, or marry or grant 
a rent-charge, or be bound in a datute, or recog r.i (a nee, 
or become profe/fed ; in all thofe cafes the condition is 
broken; for the kodee has either difabled himfelf to 
make any cflate, or to make it in the fame plight or free- 
dom in which he received it ; and being once difabled, 
he is ever difabled, though his wife fhould die, or the 
rent, CsTr. fhould be difeharged, or he fhould be de- 
raigned, ftfc, before the time of the reconveyance. Co, 
Lit. 221,222: Popb. 1 10 s I C0. 25 /f : 1 R(J. Ahr. ^47 : 

5 Co. a X a. 

Where the condition is in the conjunflive, regularly 
both parts mud be performed; yet, to fupply the in- 
tention of the parties, it is held, that if a condition in the 
twjundhve be not poffibU to be performed, it (hall be taken 
in the di^itnflinjc ; as if the condition be, that he and his 
executors HuUdo fuch a thing, this (hall be taken in the 
dujiinftrK^e^ becaufe he cannot have an cxecuto/ in bis 
life-ciroe; (b if the condition be, that he and his afligns 
(fall fell certain goods, this fliall be taken in the dif 
jui,tliv€, bccaufe both cannot do it. i RoL Ahr. 444 : 
Own 52: I Leon. 74 : 7 1 • 

Stc further this Didt. tits. Condition, Conp deration, 
iMa%ningy Marriage; zo XO Rif gnnt ion Bonds t tit. Parfon% 

‘A bond made with condition not to give evMfbUce 
againd a folon, M c. is void ; but the defendant mull f If ad 


the rpecSal matter. 2 Wllfom Condition of a 

bond to indemnify a perfon from any legal profecutioa 
is againd law^ and void. 1 Lutnn. 667. And if a (he* 
riff takes a bond as a reward for doing of a thing, it is 
void. 

V. 1. Where a I^fler Turn is paid before it is due, and 
the payment is accepted, it (hall be good in fatisfaflion 
of a greater fum ; but after the money is due, then a 
Jefler fum, though accepted, (hall not be a facisfaftion 
for a greater fum. Thus in debt upon bond conditioned 
to pay 8/. defendant pleaded payment of 5/. before the 
day mentioned in the condition, which the obligee ac- 
cepted in fatisfa^ion of the bond, and upon demur- 
rer this was adjudged a good plea. Moor 677 : f^tde 
3 301. •^Payment after the day, of a /e/s fum, 

is not good, as the bond Is forfeited, at common lata ; 
and there is not any ftatute to relieve. 

Debt upon bond of 16/. conditioned to pay 8/. zox. 
on a certain day ; the defendant pleaded, that, before 
that day, he, at the requefl of the plaintiff, paid to him 
5 /. which he accepted in fatisfafhon of the debt ; and 
upon demurrer, the plaintiff had judgment, becaufe the 
defendant had pleaded the payment of the 5 /. generally, 
without allcdging, that ic was tn fatisfaSiion of the debt. 
It is true, he lets forth, that it was accepted in facif- 
fa^lion of the debt, but it ought likewife to be faid in 
facisfa^ion. 5 Rep. 117. Debt upon bond, conditioned, 
that in confideration the plaintiff had paid \%L to the 
defendant ; he became bound to pay the plaintiff 1 2 /• 
if he lived one month after the date of that bond; and 
if not paid at that time, then to pay him 14/. if he 
lived fix months after the date of the bond ; the defend- 
ant pleaded, that afte} the fix months he paid the plain- 
tiffs L and then gave him another bond in the penalty 
of 20 /• conditioned to pay bim 10/. on a certain day, 
in full fatisfadlion of the other bond, and that the 
plaintiff did accordingly accept the faid bond ; upon a 
demurrer to this plea it was held ill ; for admuiing that 
one bonil might be given in fatisfadion of another, yet 
it cannot be after the other is forfeited, as it was in this 
cafe ; becaufe after the forfeiture, the penalty is veiled 
in the obligee, and a lefs fum cannot be a fatisfadion 
for a greater. 1 Lut. 464. 

It hath been adjudged, that the aceptance of one 
bond cannot be pleaded in fatisfadlion of another bond. 
C’jc. Car. 85 : Moore 872 : Cro. Eliz. 716, 727 : 2 Cro^ 
579. Thus in debt on a bond of 100 /. conditioned for 
the payment of 52/. lor. on a certain day, the defend- 
ant pleaded that at the day, fsfe. he and his Ton gave a 
new bond of icol. conditioned for the payment of 52/. 
lOi. at another day then to come, which the plaintiff 
accepted in fatisfatUon of the old bond ; and upon de- 
murrer it was adjudged for the plaintiff, becaufe the 
acceptance of a new bond to pay money at another day, 
could not be a prefeoc fatisfa^ion for the money due oa 
the day when U was to be paid on the old bond. Hob. 68. 
Hut it is otherwife where the (econd bond is not given 
by the obligor ; as in debt upon bond againll the de- 
fendant as ^eir, he pleaded that his anceftOr, the 
obligor, died intefla;e and chat /^. R. adminiitered, who 
gave the plaintiff another bond in (atisfadlion of the 
former : there was a verdiA for the defendant : ^nd ic 
being moved in arrett of judg^ment^ this dilUnition was. 

made 
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that if the obligor, who gave the (rft bond, hid 
h'lcewife given the fecond, it would not have difcharged 
the firft ; but in this cafe the fecond bond was not given 
by him who gave the firft, but tSy his adminidrator, 
which had mended the fecurity, becaofe he may be 
chargeable de kmh ptoprih ; and for that reafoo the fecond 
bond was held to be a difcbargoof the lirft. x Mod. 

V. 2. A bond on which neither principal nor intereft 
has been demanded for zo years, will be prefumed in 
equity to be fatisfied, and be decreed to be cancelled ; 
and a perpetual injunction granted to ftay proceedings 
thereon, i Ck. Rep. 79: Ftncb.Rep. 78: See Mod. Ca. 
22. — But fatisfaclioQ may be preiiimed within a lefs 
period, if any evidence be given in aid of the prefump* 
tion ; as if an account between the parties has been fet- 
tled in the intermediate time, without any notice having 
been taken of fuch a demand.— Yet length of time is 
no legalhzXf it is only a ground for the jury to prefume 
fatis^Clion. I Teem Rep. 270. 

If feveral obligors are bound jointly and (everally, and 
the obligee make one of them his executor, it is a re- 
leafe of the debt, and the executor cannot fue the other 
obligor. 8 Co. 136: 1 Salk. 300. And vide i Jon. 34$. 
But though it be a rcleafe in law, in regard it is the 
proper aCt of the obligee, yet the debt by this is not ab- 
iolutely difcharged, but it remcrins e^ffets in his hands, to 
pay both debts and legacies. Go. Car. 373: Teh. 160. 
See tit. Executor. IV. 8. 

If a feme foie obligee take one of the obligors to huf- 
band, this is faid to be a releafe in law of the debt, being 
her own aCl. 8 Ca. i%6a: March 128. 

If one obligor maxes the executor of the obligee his 
executor, and leaves aiTets, the debt is deemed fatisfied, 
for he has power, by way of retainer, 10 fatisfy the 
debt; and neither he nor the adminillrator f/(w, 

fsfe. of the obligee can ever fue the furviving obligor. 
Hoh. 10 . 

But if two are bound jointly and feverally to A. and 
the executor of one of them makes the obligee his execu- 
tor, yet the obligee may fue the ocher obligor. 2 Lev. 73. 
Sec tit. Executor^ IV. 8. 

If two are jointly and feverally bound in an obliga- 
tion, and the obligee releafe to one of them, both are 
difcharged. Co. Lit. 2^2 a. 

Three were bound jointly and feverally in an obliga- 
tion, and an afiion was brought againfi one of them, who 
pleaded, that the feal of orte of the others was torn off, 
and the obligation cancelled, and therefore void againli 
all. Upon demurra it was adj udged, ahat the obligation, 
by the tearing off^he feal of one of the obligors, became 
void again ft all, notwith (landing the obligors were fe- 
verally bound, z Lev. 220 : 2 Shov). 289, Sed qu. 

If the condition of a bond be, that a clerk (hall faith- 
fully ferve, and account for all money, to the ob- 
ligee and his executors ; this does not make the obligor 
laable for money received by the clerk in the fervice of 
the executors of the obligee, who continue the bufioefs, 
and retain the clerk in the fame emplciyment, with the 
addition of other bufinefs, and an increafe of falary. 

1 Term Rep. 287.— But fuch a bond is not difcharged 
by the obligees’ taking another partner into their houfe, 
it is only a fecurity to (he houfe of the obligees. Jb. 29 1 . sr. 


VI. In a htid where feveral are bound feverally, the 
obligee is at hit elcAion to fue all the obligors together, 
or all of them apart, and have feveral judgments and exe* 
cutiona ; but he ihall have fatisfa^n but once, for if it 
be of one only, that (hall difeharge the red. D^rr 19, 
3 10. Where two or more arc bound in a joint bond, add 
only one is fued, he muft plead in abatementi that two 
more fealed the iwdy ffe. and aver that they are living, 
and fo pray judgment de iiUoy G/r. And not demur to 
the declaration. Std^ 420. 

If adion be brought upon a bond againft two joint and 
feveral obligors jointly, and both are taken by eapias^ 
here the death or efcape of one, Ihall not releafe the 
other; but the fame kind of execution mud be taken 
forth againd them : it is ocherwife when they are fued 
fevdrally. Hob. 59. 

Alfo, if two or more be jointly bound, though regu- 
larly one of them alone cannot be fued, yet if proce^ he 
taken out againd all, and one of them only appears, but 
the others dand out to an outlawry, he who appeared 
/hall be charged with the whole debt. 9 €0. 1 19. 

If a bofidh made to three, to pay money to one of them, 
they mud all join in the adion, becaufethey are but as 
one obligee. Telv.\yy. 

So if an obligation be made to three, and two bring 
their adlion, thef ought to ihew the third is dead. 1 Std. 
238, 420; I rent. 34. 

Though there be feveral obligees, yet a peribn cannot 
be bound to feveral perfons feverally ; and therefore an 
obligation of tool, to two, to pay the one 100/. to the 
one, and the other to the other, is a void condition. 
Djfer 350 a. fl. zo . Hob. 17 2 : z Browkl. 207 ; f V/v. 1 77. 

If A. bina himfelf in a fum to B. to pay to C. who is 
a dranger, a payment to C. is a payment to J?. and in 
an aflion upon it, the count mud be upon a bond pay- 
able to B. I Std. 295 * a Keb. 81. 

In debt the declaration was, that the defendant be- 
came bound in a bound of — , for the payment of —— 
to him, his attorney or afligns, and on oyer of the bond 
it appeared, that it was to pay to the pUincid’s at- 
torney or afiigns, without mention of himfelf; and on 
demun'er for this variance ’ewas faid that the declaration 
mud not be according to the letter of the obligation, 
but according to the operation of the law chcreupon* 

6 Mod. 228, Robert v. Haynage. 

So if At makes a bond to B. to pay to fuch perfon as 
he ihall appoint; if B. does appoint one, payment to 
him is a payment lo B. and if B. appoint none, it Ihall 
be paid to B. himfelf. 6 Mod. 228. 

If A. by his bill obligatory, acknowledges himfelf to 
be indebted to B. in the fum of 10 /. to be paid at a diy 
to come, and binds himfelf and his heirs in the fame bill 
in 20/. but does not mention to whom he is bound, }cc 
the obligation is good, and he /hall be intended to be 
bound to B, to whom lie acknowledged before the :o/. to 
be due. 2 RoL Ahr. 148. Franklin v. Tut net. 

If an infant feal a bond, and be fued thereon, he 
is not to plead non eji but muft avoid the bond by 

Special pleading ; Jor this bond is only voidable, and not 
n itfcif void. 5 Rep. 1 19. But if a bond be made by a 
tme covert, Ihe may plead her covprture, and conclude 
non ejl faftumf fUc. her bond being void, 10 Rep. 119 . 

A aa Or 
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Or plead tm ift faQum^ and give coverture in evidence. 
If a bond depends upon fome other and the deed 
becomes void, the bond is alfo void. 

i9 the rf fer/hrmanccg the defendant mufl 

iet forth in what manner he hath performed it, Thus, 
In debt on a bond, with condition for performance of 
Icveral things, the defendant pleads that the condition of 
the faid deed was never broken by him, and held an ill 
plea : becaufe, for* faving the bond, it is neceiTary for 
the defendant to (hew how he hath performed the condi- 
tion ; and this fort of pleading was never admitted. 2 rent, 
156. 

So if he had pleaded that he performed every thing, 
it had been ill; for the particulars being exprcdcd in the 
condition, he ought to plead to each particularly ; but 
if the condition were for peiformance of covenants in an 
indenture, performance were generally a good pica, i Lnt, 
302. This mud be underllood where the covenants are 
&t forth and appear to be all in the affirmative. For if 
fome are in the affirmative ^ Ibmein ihe negative^ or .iny 
in the disjun^ivej the defendant (hould plead fpedally. 

In debt on an obligation for.pajmaent of money, { 3 c. 
the defendant pleads, that at the tiAe and place, he was 
ready to pay the money, but that no-body was there to 
receive it; and held ill on a general demurrer, for want 
of dating a tender, for the tender only is traverfable. 
3 Le<v. 104. 

In debt on a bond with condition, the defendant pleads 
aeollateral plea, which is infafficient the plaintifT de- 
murs, and hath judgment, without afligning a breach ; 
for the defendant, by pleading a dcfeflive plea, by which 
he would excuCe h'ls non-performance of the condition, 
faves the plaintiff the trouble of affigning a breach, and 
gives him advantage of putting himfelfon the judgment 
of the court whether the plea be good or not ; but if the 
plaintiff bad admitted the plea, and made a replication 
which flicwcd no caufe of adlion, it had been oiherwifc; 
but if the replication were idle, and the defendant de- 
murred, yet the plaintiff fhould have judgment, without 
afligning a breach, i Le<v. 55, 84: 3 lev, 17, 24. This 
mull mean, if the plea was bad in fubflance. 

And in all cafes of debt on an obligation with condi- 
tion, (that of a bond to perform an award only except- 
ed,! if the defendants plead a fpecial matter, that admits 
and excufbs a non-performance, the plaintiff need only 
anfwcr, and ialfify \\it /pedal matter alkdgcd^ for he that 
cxcufes a non-performance admits it, and plaintiff 
need not fhew that which the defendant hatn fuppofed 
and admitted. Salk. 138. ^ 

But if the defendant pleads a performance of the con- 
dition, though it be not well pleaded, the plaintiff in 
his replicHtiou mull fhew a breach ; for then he has no 
caufe of a^ion, unlefs he fhew it ; and this difference 
will give the true reafon, and reconcile the following 
cafes. 1 Salk. 138 : 1 Lev. 55, 84, 226: 1 Saund, 102, 
159, 317; I Lev, 17, 24; I A'rwr. 114; Cro, £lix, ^zo: 
Telv. 78. ' 

But by Stat, 4 An, c. 16, If an adtion of debt be 
brought on Angle bill, or judgment, after money paid, 
fuch payment may be pleaded in bar. So of a bond with 
a condition, upon payment of principal and intejrell dee 
by the condition, though fuch payment was not flridlly 
made according to the condition, yet it may be pleaded 
in bar. 


. BOOKS. 

By Beat, 8 Sif 9 IFm. 3. e. 11. ) In' aAiona 5a 
bonds for performance of covenants, the plaintiff may 
afljgn as many breaches as he pleafes, and the jury may 
aflefs damages. The defendant paying the damages, 
execution may be ftaid ; but the judgment to remain to 
anfwer any future breach, and plaintiff may then have 
/ei, fa. apinfl the defendant ; and fo Mies qwties. 

In debt on a bond, the defendant may have feveral 
pleas in bar ; as if the plaintiff fue as executor, the de- 
fendant may plead the releafe of the teflator for part, and 
for the refidue the releafe of the plaintiff*, fo he may 
plead payment as to part, and as to the reft an acquittance, 
I Balk, I So* 

* But a defendant in an a£lion on a bond cannot plead 
nw e/l faF.um^ and a render as to part. 5 Teim Rep, 97. 

In debt on an obligation the defendant cannot plead 
ml dehet^ but mull deny the deed by pleading n^n ejl 
fadwn ; for the Teal of the party continuing, it mufl be 
diflblved eo ligamine quo li^atur. Hard, 332 : Hoi, 218. 

In bonds to favc harmlcfs, the defendant being profe^ 
cuced, is to plead non damnificatus ^ (3c, 

The flealing of any bond or bill, (3c. for money, being 
the property of any one, made felony, as if offenders had 
taken ocher goods of like value. Stat. zGco.z.c.t^, 
Sec title Felony, 

BONDAGE, Is flavery ; and iottdmcn^ in T^omefdayt 
are called feivi^ but rendered different from villani. — F.t 
de (oto tenemento^ quod de ipfi tenet in bondagio in Joca de 
Nortone cum pa tin, Mon, Angl. z, par. fol, 609. See ATa- 
tivus. 

BOND -TEN ANTS, copy ‘holders, and cujiomary^te^ 
nan/s, are fometimes fo called. Calthoipe on Copyholds 51, 
54. See title Copyhold Tenmes. 

BONIS NON AMOVENDIS, A writ dirffted to the 
fherifts of London^ (3c, where a writ of error is brought ; 
to charge them that the perfon againil whom judgment 
is obtained be not fuffered to remove his goods, till the 
error is tried and determined. Reg. Otig. 131. 

BOOKS, By Stat, 25 Hen. S. c. 15, No perfon fhall 
buy any printed books brought from beyond Tea to fell the 
fame again, and no one (hdll bay books by rcufl brought 
from beyond i'ea by any itrangcr. Likewife the pricss 
of hooks, exceflively increafed, ihall be qualified by the 
king's great officers. 

By Stat. 7 An, c, 14. /cH, 10, If any book fhall be 
taken, or otherwise loll out of any parochial library, any 
juflice may grant his warrant to fearch for it ; and if it 
fhall be found, it fhall, by order of fuch juilice, be re- 
Ilored to the ]ibrary« 

By Stat, 1 2 Geo. 2. c. 36, No perfon fhall import or ff>Il 
books firfl written and printed in this kingdpm, and re- 
printed abroad, ilhder the penalty of 5 /. and double the 
value of every book fo imported or fold. 

The foie right of printing books, bequeathed to the 
two Univerfities of England, the four Univerficies of 
land, and .tie Colleges of £/m, IfV efiminjler^ and Win- 
chefler is fecured to them, by Stat, 15 Geo. 3. r. 53. 

From the feventh to the eleventh century, books were 
very fca'^ac* To that was chiefly owing the univerfal ig- 
norance which prevailed, during that period. After the 
Satacens conquered Egypt in the feventh century, the 
communication with that country (as to Europe, (3c.) 
was almoft entirely broken ofl*^ and the papyrus no longer 

in 
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In So Aat ^per wu nfcid, and ai the price of that 
was high, buoks became extremely rare, and of.gieae- 
value. ViAt ithntfvn't Uiftmy.rfQtmUt the x Vti. 

* 33 . * 34 - 

In the eleventh century the akt of making paper was 
invented, the number of manuferipts was thereby in- 
creafed, and the ftudy of the Sciences greatly facilitated a 
See further as to Books, title Literary Preferty. 

' BOOK OP RATBS, See title Cmftoms. 

BOOKSELLERS, And authors of booksji See 
title Literacy Property, 

BOOTING, or BOTING-CORN, Rent-com, an- 
ciently fo called. The tenants of the manor ofHaddetf 
bam in com, Bucks , formerly paid booting- corn to the prior 

Rochefter, Antiq^tf Purvtyance^fol, It is thought 

to be fo called, as being paid by the tenants by way of 
hote,^ or boot^ *viz. as a compenfition to the lord for his 
making them leafes, ^c, 

BORDAGIUM, Sec Bordlode. 

BORDARIA, A cottage, from the Sax. i/smti/. 

BORDARIf, orBORDiMANNl, Thcfc words often 
occur in Domefday, and fome think they mean^ior/, huf* 
bandnien, or cottagers. In the Domt/tlay inquifition 
they were diHindl from the *viUani ; and Teemed to be 
thofe of a lefs fervUe condition> who bad a bord or cot- 
tage, with a fmall parcel of land allowed to them, on 
condition they /hould fupply . the lord with poultry and 
eggs, and other fmall provifions for his board or enter- 
tainment. Some derive the word bordarii from the old 
Gall, borJi, the limits or extreme parti of any extent ; as 
the hovtlers of a country, and the borderers inhabitants in 
thofe parts. Spelm, 

BORD-HALFPENY, Sax. ^03^, a table atidhulpeuy, 
or half-penny. Spelm,‘\ A fmall tollp by cuftom paid to 
the lord of the town for fetcing up board.y tables, booths, 
^c. in fairs and markets. 

BORDLANDS, The demefnes which lords keep in 
their bands for the maintenance of their board or tabltu 
Bra 8 . lib. 4. tra 8 , c. Spelm, 

BORDLODE, or BORD AGE. A fcrvicc required 
of tenants to carry timber out of the woods of the lord to 
his houfe: or it is faid to be the quantity of food or pro- 
vi/jon, which the bordarii ^ or ho%dmen^ paid for ihcir 
bord lattds. The old Scots had the term of bmd^ and 
meet-hurd for vidluals and provifions ; and burden fac% for 
a fack full of provender: from whence it is probable 
came our word burden. Sptlm* 

BORD SERVICE, A xoonre of bord-lands \ by which 
fome lands in ibe manor of Fulham in com. Mid, andelfe- 
where, are held^f the biihop of London^ and the tenants 
do now pay fix-pence per* acre in lieu of finding provi- 
fjon, anciently for their lord’s or tabic. Blount, 

BORD-BRIGCH, borg-layce^ or burg brych^ Sax.] A 
breach or violation of furcty-Aiip, pledge- breach, or 
breach of mutual fidelity. 

BOREL-FOLK, /. e. Country people, from the Fr. 
loure^ fioccuh^ becaufe they covered their heads with fuch 
Blount, 

BOROUGH, Fr. burg. Lat. hurgus^ Sax. bodboe,^ Sig- 
nifies a corporate town, which is not a city-; and alfo fuch 
a town or place as fends burgelTes to parliament. .Per- 
ftegan faith, that burg^ or burgh, whereof we make our 
borough^ metaphorically f:gnifics a town having a wall, 
or fome kind of inclofurc about it : and all places that in 


BOR 

old tiffld had uiioikg wr aQo^fiors the aam# of 
werotone way or other fenced or fortified. Liu/efi. 164* 
But Ibmetimea it Is aled for •viBa infigniott or a country 
tows of more than ordinary note, not walled. A bo- 
rough is a place of fefety, *proeeAioh and privilege, ac- 
cording to .Somneri and in the reign of King Tien, a. 
bnrghr had fo mRt privileges, that if a bond- man qr .fer* 
vane remaiited in a bormigl a year and a day, he was by 
that refidence made a (teemtn, , Clanville. And why 
thefe were called free burghs, and the tradefmen in them 
free burg^, was from a freedom to boy and fell, with-' 
out difturbanqe, -exempt from toll, &e, granted by 
charc^. It is conjeAured that borhoe, or borough, wat 
alfo formerly taken for th A companies confiftiiig of ten 
fiimiliei, which were to ba^adges for one another \ and 
we are toM by fome writers that it is a ftreet or row of 
houfes clofe to one another. BraPb, lib, 3* trafl^ a. rep. 
10: Lamb, Duty of Conft* p. 8*^ Vide SquirPs AnA 
SaxoM Gojrmmtfitf 236, 247, 25 1 , 2^a, 258, 261, a£f« 
Trading boroughs were firft formed in tne time of ^fedp 
Squire 247, 291. 

A borough is now underflood to be a town, either cor- 
porate or not, chat fends burgeiTes to parliament. J Comm, 
114. See title Burgage-Tenure, ParVuiment, 

BOROUGH COURTS, Vide Courn, 

BOROUGH-HOLDERS, BORSHOLD ERS„ or 
BURSHOLDERS, quafborh-eaUas^See title Headbofoughm 
BOROUGH-ENGLISH, A cullom relative to the 
defceot of lands, in fome ancient boroughs^ and copyhold 
manors, that eftates fhall defeend to ^eyoungef /on ; or, 
if the owner hath no ifTue, to his younger brother*, Litu 
§ 163. as in Edmunton, fsfc, Kitch, loa. 

This is fo named in contradiiUnflion as it were to the 
Norman cuftoms, and is noticed by Glanvilk, lib, 7. r. 3. 

Littleton gives the following reafon for this cuflom. 
Becaufe the younger Ton by reafon of his tender a)^, is 
not fo capable as the reft of his brethren to help himfelf. 
Other authors have indeed given a much ilranger reafon 
for this cuflom, as if the lord of the fee had anciently a 
right of concubinage with his tenant’s wife on her wed- 
ding night ; and 1h.1t therefore the youngell Ton was moft 
ceriainly the tenant’s offspring. But it does nor appear 
that this cuflom ever prevailed ip England^ chough it cer- 
tainly did in Scotland, (under the name of Mcrcheta, or 
Marcheta) till abolifhed by Malcolm 111 .— Po'flibly this 
cuflom of Borough Englifh may be the remnant of the 
pallora|,llate of our Britijh and Get man ancellors, in which 
the yoiingeft child was necefTarily moil helplefs. See 
2 Comm. 83. 

This cuflom goes with the land, and guides the de-' 
feent to the youngeft fon, although there be a devife to 
the contrary. 2 Lc^, 138. If a man feifed in fee of 
lands in borough-englifh, makes a feoffment to the ufe 
of iiimfelf and the heirs male of hia body, accordinjg to, 
the courfe of the common law ; and afterwards die feifed, 
having iflue two fnns, ^e youngeft fon Aiall have rhe lands 
by virtue of the cuAom, notwithilanding the feoffment. 
Dyer 179. 

if a copyhold in borough-englifh be furrendered to 
the ufe of a perfon and his heirs, the right will defeend 
to xbe youngift fon according to the cullom. 1 Mod, 102. 
And a youngeft fon fhall inherit an eflaie in tail in borougb- 
englt(h« Noy 106. But an heir at common law fhall 
take advantage of a conditipo annexed to borough« 

englifh 
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eQglifh land ; though the youngeil Ton (hall be intitled to 
ell a^lions in right of the land» i NJ/. Abr. 396. 
And the elded Ton (hall have tithes arifing out of land 
bo)ough<engH(h ; for tithes of common right are not in- 
heritances defcendible to an heir, but come in fucceffion 
from one clergyman to another. IbU, 347. 

Borough-englilh land being defcendible to the young- 
eft foD, if a younger Ton dies without ifTue male» leaving 
« fuch duHghta' (hall inherit jure reprajentationis, 

1 StAk. 243. It hath been adjudged where a man hath 
/f'veral hmhers^ \\nt yaungeft may inherit lands in borough - 
engU(b : yet it is faid where a cudom \s, that land (hall 
go to* the yeuft^^r/i it doth not give it to the youn^fft 

uncU^ for cuAoms (hall be taken ftridly; and thofe which 
fix and order the defeents of il^ber Stance, can be altered 
only by parliament, l^er 179: 4 3 ^ 4 : 7 ^^^* Ceu/. 

220 . 

By the cuftom of Borough-EngHlh, the (hall 

have the it>hole of her hufband’s lands in dower, which is 
called her free bench \ and this is given to her the better 
to provide for the younger children, with the care of 
whom (he is intrufted. Co. Lit. 33, 1 11 : B* 15O: 

Mo. fl 566. ^ 

Bmough^Etrghjh is one of thofe cuflbmt of which the 
law takes particular notice ; there is no occaiion to prove 
that fuch cuftom a(^ually exifts, but only that the lands 
in queftion are fubjedl thereto, t Comm. 76.— But the 
extenfion of the cuftom to the collateral line muft be fpe- 
cially pleaded. Robinf on Gavc/k, 389 43, 93.— And as 
bor(>ugh-engli(h may be extended by fpecial cuftom, fo 
may it be reftrained ; and therefore the cuftomary defeent 
may be confined to fee firople. Mar, 54. cited Robinf 
Appendix. ^%te I Inft. WO b. in 0. 

BOROUGH GOODS, as to their being dtvifaUe. 
See lilies WHl^ Executor. 

BORROWING, See title Bailment, 
BORSHOLDERS, Sec title Headborou^h, 

BORTM AGAD. Sax. Bord^ domus (if )lfagad, awcilla.^ 
A houfe-maid. Speint. 

BOSCAGE, bo/cagiumj] That food which wood and 
trees yield to cattle; as maft, (Ac, from the Ital. bofeo, 
JSlva : but Mammd obferves, to be quit de hfengio^ is to 
be difeharged of paying any duty of wind-fall wood in 
the foreft. See Spdman^ in n. 

BOSCARIA, Wood houfes, from bofus; or ox houfes 
from bos. See Bofar. Mon. Angl. tom. 2. fol, 302, 

BOSCUS, An ancient word, (ignifying all manner of 
wood : Bofeo Italian, bois French. Bofeus is divided into 
high ‘Wood or timber, hautboys^ and coppice or under* 
woods, fub bo/cust fub-bois : but the high-wood is pro- 
perly called fmUus^ and in Fhta we read it maeremium. 
Cum una Carefla de mortuo bo/co, Pat, \o H. 6. 

BOSINNUS, A certain ruftical pipe, mentioned in 
ancient tenures. 

BOSTAR, An ox ftall. Mat. Par if anno \ii\, 
bote, Sax.] A recompence, faiisfadlion or amends. 
The Saxon bote is fynonimous to the word eftovers. See 
title Common of Eflozw.—Houf-bote is a Aifhcient allow- 
ance of wood to repair, or burn in the hou(e; which 
latter is Tometimei called fire-bote. Plougb-hote.^ and car/- 
bote^ kre wood to be employed in making and repairing 
ail inftruments of hu(bandry: ^06. hay-bote or hedge-botefiA 
wood fer repairing of hays, hedges, or fences. 2 Comm, , 
Hence alfo comes man-bote » compenfation^ or amends 


for a man Aaiii» GAr. In King laws it U/detfIred 
v/hat rate was ordained for expiation of this offence, aa- 
cording to the quality of the per(bn flaia. Lamb, cap. 99. 
From hence likewife we have our common phrafe, to-boot^ 
i. e. compenfatioms gratia. 

BOTE LESS, In the charter of H. i, to Tbo, archbi- 
(hop of Tork^ it is faid, that no judgment or Aim of 
money (hall acquit him that commits faorilegc ; but he is 
in Ertgliflf called hotclfs^ viz. without emendation. Lib, 
AWus penes Cap, de Suthnet. int. Ptac, 7 r/«. 12 Ed, 2. 
Ebor 48. We retain the word ftill in common (jpeech ; 
as it is bootlefs to attempt fuch a thing ; that is, it is in 
vain to attempt it. 

BOTELLARIA, A butte/y or cellar, in which the 
huts and bottles of wine, and other liquors are depofited. 

BOlTHA, A booth, ftall, or (landing in a fair or 
market. Mon. Angl. 2 par, fol, 132. 

BOTHAGIUM, Bootbagsy or cuftomary dues paid to 
the lord of the manor or foil, for the pitching and (land- 
ing of booths in fairs or markets. Paroeh. Antiq. p.6%0. 

BOTHNA, or huthna^ feems to be a park where cattle 
are inclofed and fed. HeBor Boethius, lib, 7. cap, 123, 
Botbena, alfo fignifies a barony, lord (hip, (gc, Skefie. 

BOTILER OP THE KING, {pincema regis). Is an 
officer that provides the king’s wines, who (according to 
Fleta) may by virtue of his office chooie out of every (hip 
laden with fale wines, one cade before the maft, and one 
behind. Fleta lib, z, cap. zi. This officer (hall not take 
more wine than he is commanded, of which notice (hall 
be given by the fieviard of the king’s houfe, (Ac. on pain 
of forfeiting double damages to the party grieved ; and 
alfo to be imprifoned.and ranfomed at the pleafure of the 
king. Stat. 25 Ed, ^,fi. 5. cap. 21* See title Cufioms. 

bottomry, or bottomree^ fmus nauticum,^ Is ge- 
nerally where a perfon lends money to a merchant, who 
wants it to traffick, and is to be paid a greater fum at 
the return of a certain (hip, (landing to the hazard of tlic 
voyage ; and in this cafe, though the intereft be greater 
than that allowed by law, it is not ufury. See this fub* 
jed more fully treated under title Infurance, 

BOV AT A TERRwB, As much land as one ox can 


plough. Mon. Angl. par. ^.fol. 91. See Oxgang, 

BOUCHE OF COURT, Commonly called budge of 
court, was a certain allowance of provifion from the king, 
to his knights and fervants, that attended him in any 
military expedition. The French avoir bouchea court, is 
to have an allowance at court, of meat and drink : from 
bouebe, a mouth. But fometimes it extended only to 
bread, beer, and wine. And this was anciently in ufc 
as well in the houfes of noblemen, as in ^e king’s court. 

BOVERIUM, or boveria. An ox-houfe. Mon, Angl, 
par, 2. fol. 210. 

fiOVETTUS, A goung (leer or caftrated bullock. 
Paroeh, Antiq, p, 287. 

BOVICULA, An heifer, or young cow; which ia 
the Eaft- riding of Tor^ire is called a wbee, or *wh^, 
BOUGH OF a^TREE, Seifmof land given by it, to 
hold of the donor, incapite, Mad, Exeh, i. 62. See tit. F.niry, 
BOUND, or boundary, bunda,\ The utmoft limits of 
land, whereby the fame is known and afeertained. Sec 
4 In/I. 318, aifd title Abuttals, 

BOUND-BAILIFFS, See title 
BOUNTIES ON EXPORTATION, See title ATu* 
vigatfon AB% 

BOUNTY 



BOUN 

BOUNTY OF Q. ANNEt for naiiitilmiif poor 

clergymen. See Fit^fynau. 

BOW^BEARER, An ander officer, of tbe whofe 
office ii to overfee, and ^ue ioqeifition make, as well 
of fworn men as unfwom in every bailiwick of the fbreO; 
and of all manner of trefpaifes done, either to vert or 
venifon, and caufe them to be prefenced, without any 
concealment in the next court of attachment, Cffr. Ctvmpt. 
Jurif-foL 201. 

BO WYERS, One of the ancient companies of the city 
of LontUn* By Stat, S Eli». c. lo, a hiwyer dwelling in 
Lmdmt was to have always ready fifty h^s of elm, witch* 
hafle, or adi, well made and wrought, on pain x>f tor. 
for every hvw wantii)| ; and to fell them at certain prices, 
under the pen|lty of 40/. And by Zm. 12 M. 2, 
parents and matters were to provide for their Tons and 
fervants, ^ hvvo and two and caufe them to exer- 

cife (hooting, on pain of 6/. See alfo Stau 33 H. 

8* r. 6 ; and title Qomt. 

BRACELETS, Hounds, or rather beagles of the 
fmal^er and flower kind. Pat, 1 Rich, 2. p. t, m, 1. 

BRACENARIUS, Fr. hracwinieri\ A huntfman, or 
matter of the hounds, jftma 26 Ed, i. Roi^ to. in dorfo, 

BRACE rUS, A hound: bracbetus is in ,Fr. hrachet^ 
braco cants fagaxt indagator Uporum : fo brace was pro- 
perly the large fleet hound ; and bracbetus, the fmaller 
hound; and bracbe/e the bitch of that kind. Mcnajfic, 
jing* tern, 2. pag, 283. 

BRACINUM, A brewing: the whole quantity of ale 
brewed at one time, for which toJ/efior was paid in feme 
manors. Brecma a brew houfe, MS. 

BRANDING in the hand^ or face, with a hot Iron, a 
punifliment infli£led by law, for various offences, after 
the o/Tender hath been allowed clergy. See title Clergy, 
benefit of. 

BRANDY, A liquor raade chiefly in France, and ex- 
traced from the lees of wine. In the Stat, 20 Car, 2. 
cap. 1, upon an argument in the Exchequer Anne 1668, 
whether brandy were a Jlreng water or /pit it, it was re* 
folved to be a Jpirit : but in the year 1669, by a grand 
committee of the whole Houfe of Commons, it was voted 
to be a Jlreng water perfectly made. See the S/at. 22 Car, 
2. cap, 4. 

The duty on brandy is regulated by Stat. 27 Geo, 3. 
c. i3.-i-By Stat, 4 r. 5. § 8, no brandy (hall be im- 
ported in any calk or veflel, not containing fixty gallons 
at lead, on pain ot forfeiture. See further titles Cujloms^ 
Excife, and Bum's Ju/icc iiilc Excife XV L See alfe title 
Ifavigation A^s. 

BRASIUM, Malt: in the ancient ttatutes brafiater is 
taken for a brewer, from the Fr. hral/eur ; and at this 
day is ufed for a malttter or malt-maker. Pareeb, Antiq, 
p, 496. 

BRASS, Is to be fold in open fairs and markets, or in 
the owners’ houfes, on pain tjf 10/. and to be worked ac- 
cording to the goodnels of metal wrought in London, or 
ihall be forfeited : alio leart.hera of brafs and pewter are 
to be appointed in every city and borough by head offi- 
cers, and in counties by jutticcs of peace, (ifc. and in 
default thereof, any other perfon (kilful in that myftery, 
by overiight of the he ad officer, may take upon Dim the 
fcarch of defective brajs, to be forfeited, &c Stat, 19 Ii. 
y. c. 6. Bra/s and pewter, bell -metal, ^c. (hall not 
be feoc out of the kingdom, on pain of forfeiting 
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fickle Filoo, Vr. Sta$t. 33 Hm. 8. e. 7: 2 & 3 

Breach of close, see utie ^te/pc/t. 

BREACH 9F COVENANT, The not performing 
of any covenant, exprefled or imflilied in a deed ; oe the 
doing an 'aA, which the party covenanted not to do. 
title Cevexant. 

BREACH OF DUTY, The not executing any office, 
employment, or trutt, tic. in a due and legal manner. 

BREACH or PEACE, Offences againft the public 
peace, are either fuch as are an a^al breach of the peace 
or conftru&ively fo^ by aiding to make others break it. 
See tide Peace. 

BREACH OF POUND^ The breaking any pound or 
place where cattle or goods" dittrained are depofited, to 
refcoe fuch dtfirefs. See title Difirefi ; Peund-ireach. 

^ BREACH OP PRISON^ See title Efcape\ Prifitt- 
breaking. 

BREACH OF PROMISE, vieUuio fid$i.^ A breaking 
or violating a man’s word, or undertaking ; as where g 
perfon commits any breach of the condition of a bond, or 
his covenant, (tfc. entered into, in an aflion on the bond^ 
^c, the breach mutt be affigned. In debt on bond, con^ 
ditionfd to give account of goods, (jTr. a breach mutt be 
alledged, or the plaintiff will have no caufe of aflioow 
] Saund. 102. See titles Bond, Condition, Cevenaut. 

BREAD ANP BEER, The affize of bread, beer, and 
ale, ^Ac. is granted to the Lord Mayor of Lendon and 
other corporations : Bakers, fsic. not obferving the aftife 
to be fet in the pillory. Stat, 51 //. 3. St. 1. Ord. Piflorm 

^ \ H. i. 5 r. o : fGdt 2^ ^Rd. 6. c. 15. 

By Stat, 31 Gee, 2, c. 29, containing regulations con^ 
cerning the affife of bread, and to prevent adulteration, 
fo mu^ of Stat. 5 1 //. 3, intitlcd, ajjifa panis lA eenri/ar, 
as relates to the affife of bread, and the Stat, 8 An. Ci 18, 
and all amendments by fubfequent aOs are repealed.^ 
The weight of the peck loaf, when well baken, is fixed 
at lylb.hoz. Ansdps. and the rett in proportion.— The 
weight of a fack of flour, at 2 cwt. 2 qrs. or t%olb. net, 
which is to produce twenty peck loaves, weighing 347/^. 
8 s9s. So that 3/d. 6sss. is added to the weight of the flour 
by the materials of each peck loaf, when baked. And 
fee farther Stat. 32 Gee. 2. c. 18. how penalties not ap- 
propriated by S/at. ^iCeo.i. c. 29, (hall be dittributed. 
.See alfo Stat. 3 Gee. 3. r. 6. (for Scotland) fAc, where- 
in there are farther regulations concerniiig the affife of 
bread, and for preventing the adulteration thereof. 

See alfb' Stat. 13 Gee. 3. c. 62. as XoftoHdardmAscotm 
bread. And fee title Cern. 

Under thefe ttatutes, bread deficient in weight or qua- 
lity, may be feized by jufiices, me^ors, ^c. and bread is 
to be marked by the bakers according to its quality, 
W. for wheaten, and H. for houfehold. 

BREAD OF Treet, or Ttrite,. panis tr/t/e/.] Is 
bread mentioned in the ttatute 31 ILn, 3, of affife of 
bread and ale ; wlieiein are particularifed bread, 

cecket bread, and bread of treet,. which aniwer to the three 
forts of bread now in ufe, called white, wheaten, and 
houfe-hoid breads In reiigioua houfes they heretofore 
dittingUiilhed bread by thefe feveral names, panis aimU 
gerjrum, panis cenveutualis, pauis putrerum, iA pants famu* 
bnvm. Antiq. Net.. 

BRECC^ from the Fr. breche ] A breach or decay. 
In feme ancknc deeds these have .been covenants lor re- 
pairing 
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{miniig rntfru (S breccati pertsj ^ 
brecca intet- Woolwich ^ Greenwich fuperviihmJ, 
Pai» l 6 . RU* t. A duty of /er 'ton on (hipping 
was granted for amending and Hopping of Da^tHham 
hgaA, by Stat» it Jnn. r. 17. 

BRECJNA. Vide Bracinum, 

BR£D£, A word ufed by BrnBou for broad ; a.i too 
large and too is proverbially too long and too 

broad. Bra^, lib, 3. /;v?M 2. c. it;. There is ahb a 
Smx. word fig ni Tying deceit. ('xmi/, c, 44. 

BREDWITE, Sax. MW and ‘zt'///.] A fine or penal- 
ty impofed for defaults in the aflife of bread : to be ex- 
empt from which, was a fpecial privilege granic.d to the 
tenants of the honour of //W/ by king M//. II. 
Par^ch, Antlq, 1 1 4. 

BREHON and BREHON LAW. See tit. IrdanH, 

BREISNA, Weather- flicrp, Angl. 1. t\ 406. 

BRENAGIUM, A payment in bran, whieh tenants 
anciently made to feed their lords* hounds. Bhunt. 

BRETOYSE, or BRETOISE, The law of the 
marches of ff «/fx, in pradife amongvthe ancient Britons. 

BREVE, A writ ; by which . man is fummoned or 
attached to anfwer in action ; or whereby any thing is 
commanded to be done in the King^s courts, in order to 
juHice, fdc. It is called breve from the brevity of it ; 
and is dire^cd either to the chancellor, judges, (hcrifF^, 
or other officers. Bra^. TxdB. 5. tap. 17: Sec 

Skene de vetb. Brevet and this Di^l. tit. 

BREVE PERQUIRERE, To purchafe a writ or li- 
cence of trial, in the King's courts, by the plaintiffi, qui 
breve perquifivit : ^nd hence comes the ufage of paying 
6r. ^d. fine to the king, where the debt is 40/. and 
of 101. where the debt is 100/. in fuits t d trials 
for money due upon bond, 

BREVE DE RECl’O, A writ of right, or licence 
for a pcrlbn ejedted out of an eflate, to fue for the pof- 
feffion of it wl^n detained from him. bee tit. 

BREVIA TESTATA. It is mentioned by the 
feodal writers. Vide Feud. L 1. 64. Oiir modern deeds 
are in reality nothing more than an improvement or 
amplification of the bfn ia trflata. See tic. Deed, 

BREVIBUS k ROTULIS LIBEKANDIS, A writ 
or mandate to a llieriff to deliver unco his fucceffor the 
county, and the appurtenances, with the rolls, briefs, 
remembrances, and all other things belonging to that 
office, Reg, Ortg.fol, 295, 

BREWERS. — As to the dimenfions ^f their calks. 
See tit. Coopers.— Stat. 2\Gee, 3. Ji, 2. f. 4I, Brew- 
ers of (Irong and (mall beer, are to take out annual 
licences from the officers of excife — Brewers are by this 
and other a£li fubje^ to various regulations under the 
excife laws. — The duty on beer and ale is fettled by 
Stet. 27 Geo. 3, c. 13. — Notice to the Excife Office muH 
be given, and entry made of places for brewing beer 
and ale. See Stats. 12 C. 2. c. 24 : 15 C. 2. c. 1 1 ; and 
5 Gee. 3. e. 43.— See alfo Stats, 1 kP, (A M. 1. r. 24 : 
7 Gj* 8 T/'. 3. r. 30: 8 ^ 9 fP. 3. i\ 19, to prevent 
frauds by brewers.— Private perfons^ may brew beer 
in their own honfes, for their family or to give away, 
but muR hot lend their brewhoufe for ocher purpoles, 
on penalty of 50 A Stat 22 iA 23 Car. a. c, § 10.— 
By ’Stat. 32 Geo. 3. e, 8. § 1, Common brewers mult, tkot 
fell beer in lefs quantities than cafkt of 4^ gilloiif, 
Bee Bum*t JufiUt tic. Exeije I.— By a By-law of 
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mon council, brewers’ drays /hall not be in the ftmts of 
London after xl in the forenoon in Summer, and i,in 
Winter. 2 Sh'a. 1085 ; Hardw. 405 : ifndr. 91. 

BRIBERY, From the Fr. briber^ to devour or eat 
greedily.] Is a high offence^ where a perfon in a judicial 
place takes any fee, gift, reward or brocage, for doing 
his office, or by colour of his office, but of the king only. 
3 /n/i. 145 : Ilunjuk. P. C, i. c, 67. 

Tak^ii more largely, it Tignifics the receiving, or of- 
fering, any undue reward, to or by any perfon concerned 
in cite adrninillration of public ju Rice, whether judge, 
officer, fsfe. to influence his behaviour in his office ; and 
fomeilmes it (igniiic& the taking or giving a reward for ap- 
pointing another ro a public office. 3 ////^. 9: 4 Comm. 139. 
i'o ake a bribe of money, though (mail, is a great fault ; 
and j*;Jgc.s’ fervants may be punilhed for receiving bribes. 
If a judge refufe a bribe oHered him, the offerer is pu- 
niffiablc. Fortefeue, cap, 

Bribery in interior judicial or minifteriai officers is pu- 
niHied byfir.. and imprifonment, which ma> r.lfobe inilitt- 
cd on thofe who offer a bribe though not taken. 4 Comm. 
140. 3 Infl. 147. Bribery in a judge was anciently looked 
upon as (b heinous an offiencr, that it was foinetiniei 
puiiKhcd as high treafon; and u is at this day punilhable 
with forfeiture o*" jii« c, hn anc imprifonment ; and 
chief juhice y/Ai/c was liangvu lor this oifeiice in the 
reign *jT Edvj. IJI. — And by a Stnt. 11 //. 4, all judges 
and officers of the king, convkled of bribery, fliall for- 
feit treble the bribe, be punillied at t^he king's will, and 
be dillharged fiom the king's fervicc for ever. 4 Comm, 
140 ; ciici 3 hiji. 14O —In the reign of *^dng yamet I. 
the earl of Middlffcy lord treafarer of England^ being im- 
peached by the ^ininons fur i^'niing to hear petitions re- 
fern.! to him y,y the king ‘ill he had received great 
u^as, bv k Mtcp . of the lords, deprived of all 
his c.ncc.s, ...id d bled to hold any for the luture, or to 
fit in parliament; alfo he was fined hfty thouf'and pounds, 
and imprifoned during the kiir 's plcafure. x Hawk. P, C, 
c, 67. ^ 7. but the line was remitted on the acceffion of 
C. I. and the proceeding appears to have been infiigated 
rather by revenge than juilice. In nth King George 1. 
the lord chancellor was impeached by the commons with 
great zeal, for bribery, in felling ifJe places of mailers in 
chancery, for exorbitant fums, and other corrupt prac- 
tices, tending to the great lofs and ruin of the fuitors of 
chat court ; and the charge being made good againft him, 
being before divelled of his office, he was fentenced by 
the lords to pay a fine of thirty ihoufand pounds, and 
imprifoned ’till it was paid. See 6 .S. T, 1 1 2. 

By Stat. 12 2. c. 2, the chance]lor,^trcarurer, judices 

of both benches, barons of the exchequer, fsfe. lhall 
be fworn not to ordain or nominate any perfon in any 
office for any gift, brocage, fsfe. And th? fale of offices 
concerning the adminiftrarion of public juilice, Gfr. 
is prohibited on pain of forfeiture and difability, ffiV. 
by 5 Gf 6 Ed. 6. c. 16.— -In the condruflion of the laR 
mentioned Akcut<, it has been refolved that the offices 
of the ecclefiadical couru are within the meaning of 
that adl, as well as the offices in the courts of Com- 
mon law I .but no office in fee is within the ftatute, and it 
hath been adjudged, that one who contradls for an office, 
contrary to the purport of thefaid ftatute 5 G 3^6 Jf.6. r« i6« 
is fo dt/kbled to hold the fame, that he cannot be reilored 
fb a capacity of holding it by any grantor difpenfation 

what- 



BRIBERY. ' 

Cfrjne. 269, 5861 i A i. 

It if fiid the 8/^. doci ftoc ext^ to the plaotatim. 
Satk, 411;! HatoL p. G, c..6^, f j. , 

To bribe perfoni either by gi?in|l^ money or premlfte* 
to vote at eleflions of meoiberf of corporatidnsj which' 
are ere£^d for the fake of pitbtick government, it an 
ofience for which an iofbrmition will lie^ tz AM. 514: 
a Ld. Raym, 1377 : 1 Blackft, 583.-^BiiC the Court wiU 
grant fuch information very cautioufly, fince the ad- 
ditional penalties by Statute, i Black,. See title 
ParUamcnt* 

An attempt to induce a man to advife the king, under 
the influence of a bribe, is criminal, though never car- 
ried into execntion. 4 Bmr^ 2499.^'Ofl'ering money to 
a privy councillor, to procure the reverflon of an 
in the gift of tho crown, has been adjudged 
demeanor aud punifliable by information. Rex v. / 

I Hard)} P, C, r. 67. J 7 in note » 

As i-j omcersof theCufloras, Wr. taking hriUtes^ Cej: tit. 
Cult 'V *. 

I’-'k'ng money exenfe perfons f'-om ferving on 
jiTics, f'ubjodts ihe offrjivicr to a fine, not exceeding ten 
j'ounds, at the cli^c^ non o'* the judge. Stnt, 3 Geo. 2. 
c, 25. 6. 

As to brib( i t vJions to parliam. See title 
Parliamert 

BRIBOUR, Fr. e ''ms to flgn I fy in fon-.e of 

opr old ilatute^, one if oilfcrs other men'i goods. 
28 E'L 2. ce^p. i 

BR I COLLS An engine mentioned in 
which wails were bi tt down. 

BRICKS AND rif^Eb. — B) S/atH/c 17 £*. 4. e. / 
The earth for tiles is t'^ bi digged and cad up before the 
iftof Novembef yearly, fio..td anJ turivl cfore the 
\ikof Fehruaiyt and wro <»Ht r-lorc :L,* id t. March 
following.— fivcTy commen li'c inuli be 1 [ inclu^ long 

6 J broad and } an inch thick. — iloor tiles 13 .nches 
long, t^c. And perfons felling Mies contrary hereto, 
forfeit double the value, and arc liable to fine. 

By Stat, \y Geo. 3. r. 42, Bricks when burnt are to 
he 8 4 inches long 2 ^ thick and 4 wide.— Contrail. s for 
ingrofling and inhancing the price of bricks made Toid, 
and a penalty of ao/. impofed on the parties. 

The lafl cveife duty impofed on bricks and tiles, 
made in Gnat Britain, by 2y Geo. 3. c, 13 —And the 
regulations to enforce the exciieon bricks or tiles, are fet- 
tled by Sta/s. 24 Geo. ^.Je/. 2. c, 24. and 25 Geo. 3. r. 66. 

BRIDGE, po/;/.] A budding of flone or wood eredled 
a-crofs a river, for the common eafe and benefit of tra- 
vellers. Public bridges, which arc of general conveni- 
ence, are of common right to be repaired by the whole 
inhabitants of that county in which they lie. Halc*s 
P. C, 143 : 13 Co, 33 : Cro, Car, 365. 

Where a particular diflridt re* built a foot-bridge over 
a more convenient part of the flream, and converted it 
into a bridge for horfes, carts and carriages ; as the 
diflri£l was not bound by cuflom to build 6 r repair fuch 
a bridge, but a foot-bridge only, and as they built quite 
aiiiflerent bridge in a different place, which proved of 
coftiinoa pqblick utility to the county, the County, and 
not the diflri^l, are bound to repair ic« Burr, 2594 : 
Biack/i, 685. 

But a corporation aggregate, either in refpe^t of a fpt^ 
ctal tenure of certain lands, or in refpedl of a fpecial pre- 
feription ; alfo any other perfen, by reafon of fuch a 

VoL. 1 . 
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. ' » 

143:: Dolt, t, 6 Mod* 307. ' 

A leoaitf at will of a houfsi which adjoifls .6> a eommon 
briiffe, akhoagiiliMi bnot boond as between landlord afeidi 
teirtat 10 ritpair the hou(h, yet if it become dangeronSjr 
ruinous to the neceflhry tntcfCQurib of the bridge, the 
tenant isbound by leafon of hit poffeSon, to repair it fo 
- far as toprey^r the Public beii^pf«|iidice<d. Ld, 

Ac ComtAon law theft wK 6 ^ 4 re bedtid tb imijF pub- 
lic bridges, mufl make them of fuch hri|ilitb dad ftrengikL 
as aurwerable to cbe courfe^ the wUter; and 

they L'-u )ci trefp&irers if they enter Off anyxhnd.adjoib- 
iog to repair them, or lay the materials imGeflkr)rfti^ jthe 
repairs thereon. Do//, cup* 16;^ if U mauerefls a^bridgd 
for his own ufe, and thepeofde travel brer it as:. 4 ' ckMii- 
mon bridge, he (hall notwithflandiogrejpair it:fihonek a 
pcrfoti (hall not be bound to repatra Md^'^buUf 
himfelf for the common good and public coiivebteUeei 
but the county mufl repair it. 2 Injl, 701 ;• r ^a/il.;,339. 
Where inhabitants of a county are indited ftr 
pairing a bridge, they mufl (et forth who ought ib reph^ 
the fame, and traverfe that they oughtl i 
UnleA perhaps, where the teal queftion is, whether ivhd 
a public or a common bridge. 

A vill may be indided for a neglect in not repairing a 
br* ige ; 'and the ju dices of peace in (heir feflions may im« 
pofe a le for defaults. And any particitlar inhabitant 
of a county, or tenant of land charged to repairs of a 
bridge, in ly be made defendants Co an indigent for 
not repairing it, and be liable to pay the flue Almfled by 
the court for the default of the repairs, who ere to liavu 
their remedy at law for a contribution from (hofe. Who 
rre bound to bear a proportionable (hare of (he Chstrge. 
6 Mod. jOy, 

• If a manor is held by tenure of repairing a bridge,' or 
highway, which manor afrerwai'ds comes into feveral 
hands, in fuch cafe every tenant of any parcel of the 
demc.nes and fervices, is liable to the whole charge, but 
(hall have contribution of the refl : and this though the 
lord may agree with the purchafers to difebarge them of 
(uch repairs, which only binds the lord, and doth not 
alter the remedy which the Public hath. 1 Dauv* Abr, 
744: 358. 

So if a manor, fubje( 5 l to fuch charge, comes into the 
hands of the crown, yer the duty upon it contianes; jkhd 
any perfon claiming afterwards under the crown, the 
whole manor, or any part thereof, (hall be liable to an 
indiflment or information, for want of due repairs* 

1 Sa/k,^$S, 

If part of a bridge lie within a franchife, thoft of the 
franchife may be charged with the repairs for (b much : 
alfo, by a fpecial tenure, a man may be charged with 
the repairs of one part of a bridge, and the inhabiranta 
of a county are to repair the reft. 1 ffawk. P, C 77* 

$ a : Raym, 384, 385. « 

Indictments for not repairing of .bridges, will not He 
but in ca(e of common bridges on highways ; though ic 
hath been adjudged they will lie for a bridge on a cqm^ 
mon footway. Mod*Caf, 256. ' Not keeping op a frriyi 
being a common paiTage fbr all the King’s people, is in- 
diCt^le, as well as not keeping up bridges. 1 Ealk, 1 2. 

By Stat. tiH, 8* c, gi All houfliold^s dwelling in 
any county or town, whether they occupy lands Or not ; 
and all perfons who have land In their own poiTefllon, 
B b ^ whether 
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w&ether they dwell in the fame coonty or nof, tre liable 
to be taxed as in))<)biunts^ towards the repairs of a 
piibhck bridge. Where it cannot bb difeovered who 
ought tp repair a bridge^ it mull be prefenced by the 
gfand ;ory Mi quaftcr-feflioDs; and after their inquiry, 
thp ordcjTof feiCons upon it, the juflices may fend for 
rhf centlables of every pariihf to appear at a fixed lime 
and place, to make a tax upon every iiihabiranc, 4 ^r. hot 
lit has been ufua), in the levying of money for repairs of 
bridges, CO charge every hundred with a Aim in grofs, and 
to fend fttch charge to the high conftablcs of each hun- 
^redf who fend their warrapta to the petty confiables, to 
gather it, by virtue whereof they afiefs the inhabitants 
Ifi pariOies in particular lume, according to a fixed race, 
fUiil collet it g and then they pay the mme to the high 
conftabJes, who bring it to chefefliona. 

1 bis merbod of raifing money was longobierved s but 
by fiatute i i 8, juilkes in feifions, upon preient* 

meot spade of want of reparado^s, are to aiiefs every 
town, pariib, in proportion, towards the repairs 
of a bridge ; and the money afiefied is to be levied by 
the conllabies of fuch parifhes, «nd being demand- 
ed, and not paid in ten days, 'khe^nhabitanis (hall be 
dl^aintd g and when the tax is kwied, the coniUhles 
are to pay it to the high confiablc of ihe hundred ; who 
is to pay the (ame to foch perfoos as the juilices (hall ap- 
point, to be employed according to the order of the 
lolltcas, towards repairing of the ^idge : and the juAices 
may allow any perfoa concerned in the execution of the 
ponod qni of the money cdlefled. All mat- 
|4tft reU^g tQ th^ repairing and amending of bridges, 
are to be determined in the coqnty where they lie, and no 
prefentmentor indi^ment ftiall ht lemoved by cmwrm/. 
And by thia l^a|ate, the evidence of the inhabitants of 
thofe places where the bridges are in decay, fiiall be ad- 
miued at any trial upon an mformation or indirect, 
l^c. 

By i4Grs«2.c.33,Thejullicesat their general feflions, 
may purcbale or agree with perfons for any piece of land, 
not above one acre, near to any county- bndge, in order 
to enlarge or mote conveniently rebuild it ; and the 
round Aall be paid for out of the money raifed by 
acute of 12 Geo^ a* * 9 $ for better aifefling, collc£litig 
and levying of county rates, fiee tic. Otunty^Rmtes. 

, By the faid S/at. it Gi 9 . 2 . t. ap. § 14, When any 
pubfick bridges, (2fr. are to be repaired at the expence 
of the connty, the juAices at their general or quarter fef- 
fioDS, after prelentmcnt made by the grand jury^of their 
want of reparation, may contraft with any perfon for 
re building or repairing the fame, for any term not ex- 
ceeding ^ years, at a certain annual fum«~l hey are 
to give publi^k notice of their intention to make foch 
cpntra£ls, which are to be made at the Mioll reafimuble 
prices, andfecurity given by the contraAors for perform- 
ance I which contia6U are to be entered with the clerk 
of the peace. 

'No perfons are coixipelUble to make a new bridge but 

a£l of parliament; and the iahabitaots of the whole 
county cannot, of their own authority, change abridge 
fre^B^Obe plate to another. 

' if a man bas toll for men and cattle paAing over n ^ 
bridge, he is tp nepair it g and toU may be paid mehe& 
cafes, by prefer iptton, orAatnte, ; j 

BKlljlOii-M ASTERS. Therp qie bridgm/f/ttrs 
Irndn^bridit^ phofep by (he cUmeni^ who have dHUfier ^ 


ftes and pfeffta belgngiog lo their office, and the Ciee of 
the faid hriihr^ &c. LtxLaadtit. 

BRIEF, IrrW/.] An abridgment of the client’s cafe, 
made out for the inAroftion of cnanfel, on a trial at law ; 
wherein the cafe of the party is to be htiefly but fully 
ftated, the proofs m«(V be pbera in due order, and pro- 
per anfwers made to whatever may be objefled againA the 
client’s caufe, by the oppoiite fide ; and herein great care 
is reqoifite, that nothing be omitted to endanger the caufe* 

An attachment has been manted againA a party and 
his attorney for furreptitioufly getting pofTefiion of the 
brief of a counfel on the other hde, and applying the 
fame to an improper purpofe in bis defence. See Bate- 
man v« Gmvayf 1 Bro. B. C. 519. 8vo. ed. 

Though a brief is not of itfelf evidence againA the 
party lor whom it is prepared, yet, as a difeovery of the 
(ecrets and merits of his cafe, may be produdivc of per- 
jury or fubornation of perjury, and thereby obArufl the 
juAicC'Of the court in which the fuit is depending ; the 
i obtaining of it in a Airrepritious manner is an offence 
highly deferving cenfure and punifliment A/. 

Beisp AL ’EVHSQpe, A writ to the biOiop, which in 
^uare Impedtt^ (hall go to remove an incumbent, ilnlefa 
he lecover, or be prefented pendente hte. 1 Keb, 386. 

I Brisps, or licences to make colle£lion for repairing 
churches, relloring lofs by fire, IBc. See tit. Chunh* 
wardens^ 111. i 

BRIGA, brigue."] Debate or contention. 

BRIG'^NDINE. Fr. Lat. loriea,] A coat of mail or 
ancient armour, confiAing of many jointed and fcale-like 
places, very pliant and eafy for the body. This word is 
mentioned in Stat. 4 15* 5 P. Gs^il/. cap, 2, and feme 
confound it with kaubergeon ; and others with hriganune^ 
a long but Jow-built veAel, fwlfcin failing. 

BRIG ANTES. The antient name for the inhabitants 
of bHhoprick of Durham^ Wtfimor^ 

land and Cumberland. BtOb. 

BRIGfiOTE, or B RUG-BOTE, Sax. brig^ pentus^ 
and bftte^ compev/ath.] The contribution to the repair of 
bridges, {walls and caAles] which by the old lawi of the 
Angh^Saxons might not be remitted ; but by degrees 
immunities v^cie granted by our kings, even againA this 
duty ; and then to be quit of btig^bote fignined to be 
exempt from tribute or concribuiion towards the mend- 
ing or re-edifying of bridges. Flcta, lib. 1. r. 47 ; Seldeu*t\ 
Tula eY HwuTy fot. Stz.’^Speim. v. Btigbcte and 
Burghete. 

BRISTOL, A great city, famous for trade: the 
mayor, burgees and commonalty of the city of BriJIol, 
are confervators of the river A^ 9 n from above the bridge 
there to Ktug-tead^ and fe down the Severn to the two 
iflanda called holmes % and the mayor and juAices of the 
faid city, may maks^ules and orders for prei^Vving the 
river, and reguiatiog pilots, mailers of (hips. erfe. Ailo lor 
(he government of their markets : and the itreecs aie to be* 
kept clean and^ paved ; and tamps or lights hong out at 
night. Stae. iz BY. c.t$ -—No perloU Aiall aOl 
as a broker in the city, of ^>11 admitted and li- 

cenfed by the mayor and aldwNpen, on pain of lor- 
feiting $oq/. and thole who employ any Inch, to forleie* 
50 1 . by Stat. 3 Geo* » c. 31.— By the B/atn zt Q. a. 
r. 20, the S/ai. 1 1 & 1 i /^. is rendered more elfeflual 
fe far as it relates to ihe paving and enlightening the 
Averts^ and divers nsgulatioiis arem^deiif relation tb the 
^kiri^ndy-^coaahwwiA haUinrsy d^aymci^ and carters, and 

the 
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iMfteuma r#llm «f ki/«a4 

city «od libertiei ihecBOf. ^ ^ 

BROCAGEg^f^Mgiif^ ] Tb# Mgei dr hire of a bloc- 
ker: wMch halh termed 4nf4(fr^e^ tdR, a. 4. 
EROCELLA# TW* word^ *• iiuorpivii^ by Dn 
figntfftii a wood; and ic ii laid to b# a 
tMcba^ or covert of boibei and brufli wood# fnam Ao 
^foleto L^t. ^*^0, tgrra hrufeoft & broeip# Fr. Aar#, 
SrocrUe and hence it our irmeg of wood^ and heg/fiti 
of cattle. ^ 


9 ROCHA» Fr. diaedr.} An awl» or large pKking 
needle. A fpk in fome parti of Emglrmd ii ealM a 
irocte i and from tbii word cornea io piei^ or ireach 
a barrel. 


BROCHIA* A great can or pitcher. Mrna, lit. 9. 
^rafl. 1. rep. 6 . Where it feema that he iiiteiidtj|brow|0 
carry dry* and trdebia liquid chtnas. . 4^ 

BRODEHALPP£Ny,orBROADHALFPENY. See 

Bgrtihulfpoif. 

BROKERS* tnccrugres^ trocrarii ^ moHwariiJ] Are 
thofe that contrive* make aadcotiflude hargAifuaad con- 
trada between merchants and tradefmen* io matteft of 
money and merchandize, for which they have a fee or re* 
ward. Thefe are Exrbmgs and by the Sta*. 

20 R, 2. cai>. 1. they are'called biomi^s\ gifohnggmtf 
corn is ufed in a proclamation of Qgeen EUvimbtth^ for 
badgers, Cbrgn./cL^it. The original of the 

word is from a trader broken* and that fiiom the Sax. 
btoc, misfortune, which is ofceo the cmereofiHi oft mao'^s 
breaking ; fo that the name of broker came from dne 
who was a broken trader by misfortune* andnonebut fiich 
were formerly admitted to that empl^ittent t and they 
were to be freemen of thociiy ol jLeadbs* and allowed and 
approved by the lord mayor and ali^rmeilf for their 
ability and honelly. 

By the Jiat. 6 Jnm, c. * 6 , they are to be annually lU 
cenfed in Lombmhy the lord mqyer and aldermen who ad- 
minifter an oath* and take bond for the faithful execu- 


tion of their offices : if any perfons Aiall a^ as brokers* 
without being thus licenfod and admitted* they fhaJJ for- 
feit the fum of 500/. And perfons employing them 50/. 
and brokers are to regifter contrails* ui^er the like 
penalty * alfo brokers lhali not deal for themfolves* on 
pain of forfeiting 200 L they are to carry about them a 
filver medal* having the king’s arms and the arnra of the 
city* ^c. and pay 40 j. a year to the chamber of the city. 

As to brokers in Eftjhit See tit. And as to 

Pawnbroitrj, fee that title. As to Brokers illegally dealing 
in the funds or Rocks, who .^re ufually known by the ap^ 
pelUtion of ftock-jpbbers* See title Funds. 

BROK, An old fword or dagger. 

BKOSSUS* Bruifed or injured with blows* wounds, 
or othercafualty. Ctwsl, 

BROTHEL-HOUSBS* Lewd places* being the corn- 
moo habitations of proRitutes. A btoibelman was a 
loofo idle fellow ; and a /emr borddifr atr bf^tbeheu a 
common whore. And is a contfidboa of A'Sr 


thclman, Cbaucer, See Bawfy Hmtfs. 

BRUDBOIE. SeeBrigdig. 

BJRUERE* Lat. r»rV#i.] SigoiRes heath ground; and 
hrugna^ briars* thorns* or heath* from the Sax. biot^^bnar, 
faroeb. 620. 

BRUILLUS* a wood or grove; Pr. breiJ, bratil, a 
thicket or clump of trees in a park or foreR. Hence 
the abby of Bruer^ in the foreR of IVicbwaoJ in cm, Qxia. 


gdbft 9 ^» or a Httdttng feat of ohr anettite 

kibgi to the fmft of in etm, Bueks. 

ERCffLtiBTUS, a fioall coppice or wood. 

ERI7N6TA* pepperly Fsv^ which foh. ^ 

BJLUSCtAf Etieins to a wodj^* tbeq/l. remu 1.^ 

m# BnraA or broUhrMC 

Afesfi 

BUBBLB8. The South-ftt prejef^* ahd various 
Rther fohemes* Rmilar in the ehd iomiidedt that of de-^ 
fimidiir|the febfed* djkmgh diiferdbc hi mdani* 
were 44^ by the name ofMbUs,^ The 6 Cm. 1 . 

18# all onwarrahfaole undeft^daga by 

lawful fobferiptions ftiljiA tb the pmaltkeof a /rnAfa* 
swv.— -See title f^tnds, ‘ 

BUCKLARIUM, A heckler. OUr/. %6 Sd.i.m. 9. 

intns. u ^ 

BUCKSTALL* A toil to take deer* wbtdi hy thw 
Stai. igHgn.^.e.tt. isnot tobe kepebyany pitffon ihac 
bath not a park of his own, under ^alites^ See pllh" 
3 yac. i.c. 13. There is a privilege being quit of 
amerciaments for bueJ^aBs. Bitvikg. ig 9 gmpbnghang% 
See 4 lufl, 306. 

^ BUCKWHEAT* Fitnch wheat, ufod in many coup-i 
ties of this kingdom : in Effsx it is called brank t andii| 
IVorcifitrflshgy crep. It is mentioned in the d/n/. 15 Chr. a. 

^'UCINUS* A military weapon for % footman. Tt* 
nnrgSf fag, 74. 

BUGGERY* or Sddgmj^, Comes from the ftpitan be- 
ggmtg or buggirarcy and ic is defined to- be a cdinal cb<» 
pulation againR nature* and this ii either by the cotifufom 
of fpecies ; that is to fay* a man or a woman with a brUtO 
beaR « or of fexes, at a man with a man* or msm unaaihr- 
ally with a woman. 3 Inft, jS ; 12 C#. Rgb, 36. This 
(in againR God* hature* and the law* it is fotd was brought 
into England by the Lombards, Rot, Furl, 50 Ed, 3. 
nuttds, 5ft. In aneient times, according to fome authors* 
it was punifoable with bbming* though* others fay with 
burying alive : but at this day it is felony excluded clergy 
and puniRied as ocher felonies 1 ^ Mt. 25 H, 8. taf, 6, 
inforoed by $ Elhg, 17. 

By the articles of the navy* 29. ftm, 21 Cm 2* r. 

33*) If any perfon iit the fleet Ri ail commit the unna- 
tural and deceRable fin of buggery or fodomy* d^ith man 
or beaR ; he (kali be pjuntihea with death by the feotence 
of a court martial. 


It is felony both in the agent and patient conrentfhg* 
except the perfon on whom ins committed be a boy under 
the age of dtferetion } (which is generally reckoned at 
fourteen;) when k is felony only in the agent; all 
perfons prefent, aiding and abeuing to this drim^, afe 
all principals, and the Ratutes make it felony general- 
ly : there may be acceiTa. les before and after the fafl | 
but though none of the principal oflenders foall be ad- 
mitted to clergy* the acceflarics are not excluded it. t 
Uulds Hift. P, C 670. 

Id every indklmenc for this offence, there muR be the 
words* rgm habnit ^veneriartk eatvaittet togmnvity 
and of confequence fome kind of penetration andemitten 
muR be proved ; but any the leaR degree is fulhcienc. 
I Ha^k, P, C r.4. The general wqrds of thefe inokimenci 
are, thar^ B,. on fuch a day* at* &r. with force and 
arms, madcr an aflkuic upon C, D, aOd then and there 
wickedly* devililhly* felonioufly* end againR the order 
B b 2 of 
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of nttaref commited ithe venereal aA with the faid 
C. D- and carnally knew Mmy and then and there wicked- 
ly, &r. did with him that fodomitical ^nd deteftabJe fin 
called buggery* (hot to be named among Chriflians) 
the great dlrpleafure of God* and difgrace of all man- 
kind, This crime is excepted out of our ads of ge- 
neral pardon.— I'his fays Bla kfione is a crime which 
ought to be ftridly and impartially proved, and then 
aa (Iridly and impartially punifhed. But it is an 
ofihnce of Co dark a nature, To cafily charged, and 
the negative fo difficult to be proved, that the accufa- 
tion fhould be clearly made out: for if falfe, it dcfeives 
a punifhment inferior only to that of the crime itklf. 

^IJILl’INGS. If a houfe new built exceeds the an- 
cient fi)undation, whereby that is the cuufe of hindering 
the lights or air of another houfe, adion lies againlt the 
builder. Ho 6 , 131. In L9n^ioM a man may place ladders 
oy poles upon the ground, or itgainlt houfes adjoining for 
building his own; but he may not break ground : and 
builders of houfes ought to have licence from tlie mayor 
and aldermen, fur a fwau! in the ftreets, which are 
not to be incumb^recl. C/V. 30, 1416. In new build- 
ing of Londwt it was ordained, t^kac outfides of the 
buildings be of brick or ffone, and the houfes for the 
principal ftieets to be four ftorics high, having in the 
front, balconies; fife, by Star, ip Car. 2. 3. 

The laws for regulating of all buildings in tke cities 
of London and Wfjiminjier^ and other parifhes and places 
in the weekly bills of mortality, the parifhes of St. Mmy- 
and BaddmgtQn^ Sc. Pancras and Sc. Luki at 
CbeJ/ca^ for preveniing mifehiefs by fire, are reduced 
into one aA by Stat. i^Geo. 3. r. 78. The regulations of 
this law being very minute and technical, we muft refer 
itit reader to the ftatute itfelf.— See title Firr. 

BULL, hulla.] A brief or mandate of the pope or bi- 
ihop of Rome, from the lead or fometimes gold fcal af- 
fixed thereto, which Mat. Pausj anno 1237, thus de- 
feribes : In bulla Jommi papa fiat imago Pauli -n dtxiris 
irucls in medio hulla figurata^ flf Pctii a finijiris. 'Phefe 
decr^s of the pope are often mentioned in our flatutes, 
as 25 Ed. 3 : 28 H.%^cap. 16 : \ fif 2 P.f^ and 

»3 Blix. cap, a : They were heretofore ofedj and of force, 
an this land: but by the (latute 2 % Hen. 8. c. 16, it was 
enaAed, That all balls, briefs and difpenfatioBs had or 
obtained from the bifliop of Rome^ fliould be void. And 
by Stat. 13 £//». c. t, (bee Stat. 23 £//«. c. 1,) If any per- 
foo (hall obtain from Rome any bull or writing to abfolve 
or reconcile fuch as forfake their due allegiance, or (hall 
give or receive abfolation by colour of fuch bull, or ufe 
or publifh fuch bull, fsfe, it is high treafon. Sec Rome^ 
Papifi. 

BULL AND BOAR. By the enftom of Tome places, a 
parfon may be obliged to keep a bull and a boar for the 
ufe of the parifhloners, in confideration of his having 
tithes of calves and pigs, fsfc.i Rol. Abr. 5^9:4 M»d. 24 1 . 

BULLIO SALIS, As much fait as is made at one 
mxaltng or boiling: a meafure of fait, fuppofed to be 
twelve gallons. Mou. Aug. tom. 2, 

BULLION, Fr. billon.] The ore or metal whereof 
gold 4S. made ; and figniHes with us gold or filver in 
bilJe/f an the mafs before it is coined. Anno 9 £d. i.fi. 2. 
e. %. See titles Coin^ Money. 

BULTEL, The bran or refufe of meal after drefre 4 : 
rnllb the bag wherein it is dreilcd is called a lultir^ or ra« 
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ther brndmf Tkd woijd U mentioned in the Betute Sd 
ajfifd panii fst cervifiaTf antto $ I Hdf. 5. Hence comer 
bulted or bouhed breadi being the coarfeft bread. 

BUNDLES. A fort of records of the Chancery^ lying* 
in the ofBcrof the RoUt ; in which are contained, the files 
of bins and anfwers ; of bob, cor. cum caufd ; certiorari V ; 
atcachmeats; iAc./cire facias* t\ cerciiicaces of fiatute- 
(laple; extenu and liberates; fuperfedeas^s i bails oil 
fpecial parcons ; bills from the Exchequer of the names 
of (herifis ; letters patent furrendered ; and deeds cancel- 
ed ; inquifitions $ privy feals fot grants ; bills figned by 
the king ; warrants of efeheators ; culiomers, (Tr. 

BURCHETA, from the Fr. bercbe.^ A kind of gun 
u fed in forcOs. ^ 

BURCIf'ER REGIS, Porfe-bearer, or keeper of the 
king’s privy purie. Pat. 17 Hen. 8. 

BURDARE, Tojeft or trifle, Paris^Addit. p. I40. 

BURGAGE TENURE. See title Ttnurts. HI. 11. 
Tenure in Bu?cacf, is deferibed by GlanviU 
[lib. 7. c. 3,) and is expreisly faid by Littleton^ § 162, to 
be but tenure in focage : And it is where the king or 
other perfon is lord of an ancient borough, in which che 
tenements are held by a rent certain. Lttt. § i6a, 3. 

It is indeed only a kind of town*focage; as common 
focage by which other lands are holden, is ufually of a 
rural nature. A borough is ufually diflinguifhed from 
other towns by the right of fending members to parlia- 
ment ; (See title Borough ;) and where the right of elec- 
tion U by burgage- tenure, that abne is a proof of the 
antiquity of the borough. Tenme in Burgage or Burgage- 
Tenure therefore is, where houfes, or lands which weie 
formerly the feite of houfes, in an ancient borough, are 
held of fome lord in common focage by a certain efla- 
biilhed rent. 2 Comm. 82. 

The fice focage in which thefe tenements are held 
feems to be plainly a remnant of Saxon liberty : which 
may al/o account fdr the great variety of cuiloms, a A 
feAing many of thefe tenements fo held in ancient bur- 
gage. the principal and moft remarkable of which is, that 
called Borough- EngliJh.^-^Stt that title. 

Ocher fpecial cufloms there arc, in different burgage 
tenures ; as in fome, that the wife (hall be endowed of 
all her hufband's tenements, and not of the third part 
only, as at common law. Litt. § 166.— In others that a man 
might (previous to Stat. H. B,) difpofe of his tenements 
by will. Lir/. ^ 167— though this power ol difpofal was 
allowabJa in the Saxon times— a pregnant pjoof that 
thefe liberties ol focage tenure were fragments of Saxon 
liberty, z Comm. 84. 

BURG, A fmali walled town, or place of privilege, 

fife. Sec Boiough. 

BURG* BOTE, from butgy eefiellumyZnd bote, compen- 
fatio.] Is a tribute or contribution towards the build* 
ing or repairing of ca/Res, or walls of a borough or city : 
from which divers had exemption by the ancient char- 
ters of che ^0W«|^kings. Rajtal. burg* bote figmficat quie^ 
tantiam repat ationis murot um ei vitatis iv/ burgi. FUtay itb. 1 
c. 47 ; Spelm. v. Burgh-bote. 

BURGESSES, burgarii f^'^hurgenfiu'\ Properly men 
of trade, or the inhabitants of a borough or walled town 3 
but this name is ufually gi^en to the magiOrates of cor- 
porate towns. 

In Germany, and other countries, they confound hia- 
gtf and eitiTun ; but we diilinguifli them> as appears by. 

tha 
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wealth are thot entfmhrated, imm. hiMritt, 
^ali^rde idMMtki cltitein dx $iiiei Jhfgjfi ^ 

Ctf. Lit* 8o. Thoft are al(b cailM ttHp 

in parliament, for any borough or corporati<^^ ^ title 
Farlitmtnu Bargeflea of our towi|s are caUc^i in 
day^ the homines of the king, or of ibitfe other great mao t 
but this only Ihewi whofe protedion they were under, 
and is not any infringement of rheir civil liberty. Sfitire 
jfng. Sax. Gov. 260 a* Rurgonfes ^ hopnincs burpontm 
nsiflarum^ Madox Exehtq. I ^33* The aido? burghsj 
ilf, I F. 600, 601. See title Borough. 

BURGH BRECHE, Fidcjttjtonis violation A bret|eh of 
pledge, Spelm.] It is ufed for a fine impofed bn th^ com- 
munity of a town, for a breach of the peace, Leg. 
CauM/i, caf>. 55. 

BUROHERISTHB, or turgberichc, in Dome/., 
day-book., for a breach of the pence in a city, Blount. 

BORGHBOTfi. See Burgbote. 

BURGMOTE, A court of a borough. LL.Canuti^ 
MS. cap. 44 •^Berj^hmoti is different ; which fee. 

BTJRCiHWARB. quafi bur giver. htAliUtoor hwgifs. 

BURGLARY, Burgi latrocinium ; by our ancient law 
called hamefecken^ as it is in Scotland to this day. 4 Cmm. 
223.] A Felony at common law, in (1) hnaking and en» 
frying (2) the manfion houfe of another, or the walls or 
gates of a walled town, or a church, (3) in tht nighty 
(4) to the intent to commit fome fehny within the fame ; 
whether the felonious intent be executed or nor. 1 Uavtk. 
P. C. o 38. § I, 10 : 4 Comm. 224. 

It feems the plainefl methipd to confider the fubjeA ac- 
cording to the four parts of the above definition; and 
5. to add fomething on the pu'nifhment of this offence. 

1. There mull be both a breaking and an efitiy to com* 
pleat this offence. 1 Ha*wk. P. C. c. 38. § 7. ‘ 

Every entrance into the houfe by a trefpaffer is not a 
breaking in this cafe, but there muff be an aBual breaking. 
As if the door of a marrfion houfe ffand open, and the 
thief enters, this is no breaking. So it is if the window 
of the houfe be open, and a . thief with a hook or other 
engine draweth out fome of th^ goods of the owner, this 
is no burglary, becaufe there is no aAual breaking of the* 
houfe. But if the thief breaketh the glafs of the win- 
dow, and with a hbok or other engine draweth o^pt fome 
of the goods of the owner, this is burglary, for there was 
an adlual breaking of the houfe. 3 fn/l. 64. But the fol- 
lowing aAs amount to an aAual breaking, viz, opening 
the cafement, or breaking the glafs window, picking 
open the lock of a door, or putting back the lock, or the 
leaf of a window, or unlatching me door that is only 
latched. 1 Hal. H. P. C. 552. 

Having entered by a door which he found open, or 
having lain in the houfe by the owner’s confent, unlatch- 
ing a chamber door ; or coming down the chimney. 

1 Hanjik.P. C. c. 38^ § 4. 

If thieves pretend buffnefs to get into a hoilfe by night, 
and thereupon the owner of the houleopent bis door, and 
they enter and rob the houfe, this is burglary. Kel. 42., 

So if perfons deffgning to rob a, houfe, lake lodgings 
in ity and then fall on the landlord and rob him ; or 
where perfons intending to rob a houfe, raife a hue and 
cry, and prevail with the conftable to make a fearch in’ 
the houfe, and having got in by that means, with the 
owner’s confent,. bind the conffable, and rob the inha- 
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' Sot ueie evidiotit rather tncreaw the' erhiui 
' I e, 6. e, !»., $ j. , ’ 

.. If a periac.bc the hoare nd fteel goodie kadi, 
. then open "the hdbfit on tbC inilUe. and go out with lira 
goods, this is biirelary, though the thief did not bres^ 
the hoofee s Aid. But this was not admitted to be law 
with any emtainty ; imd cKmfqre by Seat, xa din. e. 
it is enS^Aed,' ** that if . any peribn mall enter into the 
miinffon houfe of another, b]^ day or by night, without 
breaking the fame, with an intent to commit felonyl^ or 
being in fuch houfe lhall Ci^mic any'feloDy, mi fe'alt 
in the night-time break chtFfaiii houfe to get ojit, ' he 
fhall be guilty of burglary, and ouiM .of the beneficof 
clergy, in the fame manner as if he had^Jbrokdo and en» 
tered th^ houfe in the night-time, with intent to.eOm« 
roic felony.” 

Any the leaff eerry, either with the whole, air with but 
part of the body, or with any inArupienc or weapon^ 
will fatisfy the word entered in an indiAment for our* 
giary: as if one do put his foot over ibe threlhold, or 
his hand, or a hook, or piffol, within a window, or 
turn the key of a door which is locked on the ioffde, or 
difeharge a loaded gun into .a houfe, £5^^. i Hawk. P. C< 
c. 38, § 7, and the authorities there cited.-- But where 
thieves had bored a hole through the dbor, with a center^ 
bit, and part of the chips were found in the inffde of the 
houfe, yet as they had neither got in themielves, nor in'w 
troduced a hand or inffrhment for the pnrpofe of taking the 
property, the entry was ruled incomplete. Jd. ib. in note. 

When feveral come with adefign to commit 
and one does it, while the reft watch near the houfe, 
here his aA is, by interpretation, the aA of all of ihet||. 
And upon a like ground, if a fervant confederating 
a rogue, let him in to rob a houfe, it has been deter- 
mined by all the judges, upon a (pecial verdiA, that it it 
burglary both in the fervaut and the thief. Leaches hawk, 
P. C.i. c. 38. § 9. and n. 

a. It is certainly a dangerous, if not an incurable 
fault to omit the word dxoelling houfe in an indiAment,! 
for burglary in a houfe. But it fcenciil not neceffary or 
proper 10 an indiAment for burglary in a church, which 
bv all the antlent authorities is taken as a diffinA bur- 
glary« See 1 Hewk.P. C. e. 38. § 10. and the autho-* 
ricies there cited. 

If a man hath two hoofes, and reffdei, (bmecimei in 
one of the houfes, and fometimes in the other« if the « 
houfe he doth not inhabit is. broken by any perfen in the 
night, it is burglary. Popb. 52, 

A chamber in an inn of court, fsde. where oneufualljr 
lodges, is a manffon- houfe ; for every oqe hath a feveral 
property there. But a chamber where anyperfon doth 
lodge as an inmate, cannot be called his manuon ; though 
if a bui^glary be committed in his lodgings, the india- 
ment may lay the offence to be in the maniion-houfe of 
him that let them. 3 7 ;^. 65 : Bel. 83. If theownerof 
the houfe breaks into the rooms of his lodgers, and ffeals 
their goods, it cannot be burglary to break into his own 
houfe, but it is felony to ffeal their goods. Waod's htfi. 
378. Bot fee contra, i Hawk. P. C. c, 38. $ fj, 14, 

If the owner live under the fame roof with the inmates, 
there muff be a feparate out^ door, or the whole is. the 
manffoii of the owner ; but if the owner inhabit no pact 
of the houfe; or even if he occupy a Ihop, or a cellar in 
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H, but do not (icep therein^ It b the manfion of each 
hxlgcff fdthoo^h there be hat one outer door. Ledci's 
hhwk, F. C. c, 3?. & r$. M a —There beiftg only one 
door in commdq to ill the tnbabitants/makef no diffbr- 
oncet where the oMer does not deep in any part of the 
heore. fot* In that cafe» each apartment is zfip^ratiman- 
j<ha. /lA th, § 14. m, 

Chambets, in tnni of court, Gfr. have feparate out- 
^arddoori, which are the extremity of obftru^iion, and 
dre enjoyed as feparate property, as edates of inheritance, 
life, or during refidence.^^o a houfe divided into 
feparate tenements, with a diflindt outward door lo each, 
will be feparate houfes. § l$,n. 

Part of a houfe divided from the reft, having a door 
wf iH own to the flreet, is a manfion^houfe of him who 
hires it. KfL 84. 

'to break and enter a Jh'ip, not parcel of tbe manfion - 
houfe, in which the (hop kee|scr Mper lodges, but only 
works or trades there in the day-time, b not burglary, 
but only larceny; but if he» or hb fervant, ufually or 
often lodge in the (Imp at night, it b then a manfion- 
b^fe • in which a burglary may ^^cmmktcd. 1 /f. H. 
P. C. 557, 558.— But fee Stat. t * (m* t* t. 3ft, rcfpcc- 
ring burglary in the work (hops oVtht plaie-glafs manu- 
faAory, which is made fingle felony, and puni(hable 
with nmfportation for feven years.— -If the (hop*keeper 
deep in any part of the building, however di(Hn£i that 
part is from the (hop, it may be idtedged to be his man- 
iion houfe ; provided the owner does not deep under the 
fkine roof alto. Leaches Htmk. P. C. i. c, 38. i6. in «• 

A lodger in an inn hath a fpecial intcreft in his cfaam- 
ber, fo VnUtt if he opens his chamber door, and takes 
Is in the houle, and goes away, it feems not to be 
glary. And where jf. enters into the houfe of B, in 
the night, by the doors open, and breaks open a cheft, 
and deals goods without breaking an inner door; it is 
no burglary by the common law, becaufe the cheft is no 
part of the houfe: though it is felony oufted of clergy 
by (latuce 3 /f^. AT. r. 9 ; and if one break open a 
counter or cupboard, fixed to a houfe, it b burglary. 
iHaJPsHift, P.a 554. 

AH out-buildings, as barns, ftabtes, ware-hoofes, fsfe. 
adjoining to a houfe, are looked upon as part thereof, 
and cottfe^uently burglary may be committed in them. 
And if the ware-houie, be parcel of the manfion- 
houfe, and within the fame, though not under the fame 
roof, or contiguous, a burglary i|my be committed there- 
Jb.— B ofe an out-houfe occupi^ with, but frparated from 
the dwelling- houfe by an open padage eight feet wide, 
and not within or conncAed by any fence, inclofing both, 
is not within the curtilage or homeftall. Leaches Hawk. 
P. C. i. c. 38. J 1 2. « ! 4 Comm, 225. 

No burglary can be committed by breaking into any 
ground inclufed, or booth, or cent, but by Star* 
5 iP 6 £. 6. c. 9, clergy is taken from this offence. 

5. In the day-time there is no burglary —As to what 
it reckoned night, and what day for this purpofe, an- 
ciently the day was accounted to begin only at fun rifing, 
and to end immediately upon fun (et ; but the better 
opinion feems to be, chat if there be day light, or crefuA 
eulum enough begun or left to difeern a man’s face with- 
al» it is no burglary. But this does not extend to moon- 
ll^t ; the malignity of the offence, not fo properly 
Cilf'from iu being done in the dark, as at the dead" of 
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night, whtn Am, luii 4 >ri)rtnttl the Qwper« Mi<lrw 4 fi«i 
his cRlIte ^ihiiGdcri.4 *<4 : i Htt'-iik. F. C 
§ *• 

4. tlw bfinleing and Mtry mull b« with a (elomoitt 
intent, otlji^ife it is only « trefpirs > vul it js the fun* 
whether fuoi intent be aAuatty carried int9 execution, or 
oit^ demonftrated by iSme attempt, of which the jury is 
to judge. And therefore fueh breaking and entry, with 
intent to commit a robbeiy, a murder, a Tape, or any 
ocher felony, is burglary. Nor does it make any differ- 
ence, whether the offence were felony at common law, 
or only created fo by ffatute. 4 Comm. 227 : 1 Hawk. 
P. C. c. 38. § 18, 19. 

One of the fervanh of the houfe opened his lady’s 
chamber door, which was faftened with a brafs bole, with 
delign to commit a rape ; and it was ruled to be bur- 
glary, and the defendant was convifled and traafporr- 
ed. Shan. 481 : Ktl. 67. 

A fervant embeezled money intruded to his care ; left; 
ten guineas in his trunk : quitted his mailer’s fervice ; 
returned ; broke and entered the houfe in the night, and 
took away the ten guineas, and adjudged no burglary, 
LtaeVs Hawk. P. C. i. c. 38. ( 18 n. SeJvide 1 Skew. 53. 

c. Every man’s houfe is confidered as his callic, as 
well for defence again ft injury and violence, as for re- 
pofe. 5 Co. 92.— To violate this fecuricy is confidered 
of fo atrocious* a nature, that tbe alarmed inhabitant, 
whether he be an owner or a mere inmate, {Cro. Car. 
544,) is by Stat. 24 H 8* c. j, exprefsly permitted to 
repel the vfolence by the death of the affailants, without 
incurring the penalties even of excufeable homicide.— 
For a courfe of time however, the life of a burglar was 
faved by the plea of clergy ; but as the increafe of na- 
tional opulence furnifhed farther temptations, additionfit 
terrors became neceifary ; therefore by Stat. 1 8 Eliz. c. 7, 
clergy is taken away from the offence \ and by Stat. 3 4 

W, M. c. 9, from acegffaries before the fa^l. 

Still further to encourage the profecution of offenders, 
it is enaAed by Stat. to 11 3. r. 23, that who- 

ever (hall convi^ a burglar, (hall be exempted from 
parifh and ward offices, where the offence was committed. 
To this, Stats. 5 jftt. c. 31, and 6 Geo. i. c. 23, have 
fuperadded a reward of 40/. And if an accomplice, 
being out of piifon, (ball convi^ two or more offenders, 
be is entitled alfo to a pardon of the felonies as enume- 
rated in the ach. See title Aeceffary. 

See likewife Stats. 25 Geo. 2. r. 56: 27 Geo. 2. e. 3, 
and 18 Geo. 3. c. 19, which provide, That the chargea 
of profheuting and convicting a burglar (hall be paid by 
the treafurer of the county where the burglary was com- 
mitted, to the profecucor, and poor witnefTes. 

To remove one inducement to the frequent commif- 
fion of burglaries, Stat. 10 Geo. 3. c 4.8) proiyides that 
buyers or receivers Of ftolen jewels, gold, oc filver plate, 
where the dealing (hall have been accompanied by bur- 
glary, (or robber)) may be tried and tranfported for 
fourteen years, before the convtdlion of the principal. 

And to chcklc thi^ offeuce iq its progrefs, S/at. 23 Geo. 
3. c. 88, cnaCls, That any perfon apprehended, having 
upon him any pick-lock key, fsfe. or other implemeuc, 
with intent io commit a burglary, (hall be deemed "a 
rogue and vagabond, within Staf. 17 Geo. 2. c. g. 

For further matter. See titles Clergy, Felm^, Larcony. 
BUBi, Hufbandmen. Mm. Angh tom. y p* 183* 

BURIALS, 
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£icblt(»t]r!ngbe6l*«J«ll|(^ tft. 

bornIjta. cm pf iwi/^A imm 

coidci^ ttuft \k iytit Mt imks ^ majf U 
wool without dyings whkh mfU tailed ittitdleyi a^rtHkm 
t/ndi^i^. That mutli ii moatioinisd hacooA ddi WM 
is fometimes wrote irmuta* 

BURNING IN THi HAI^s ndi BraiMq^. 
BURNING of KonfeSs oa^h^il^f•llluUcioulh|trllitlgly 
&r. See tide Arfin ^To the malktotti bontlegs men-* 
tio;icd under title may be added* chat hy S/4f» 6 Ceo^ 
i c 2%, a0‘auici0g with inteiition to buru th garments 
of another in the public ftreet* aqlia^brds* &e,) is 
punilhable with cranfportadon — is CaK 1. 
r. I f : and i An./i> s. r. 9* to burn any JBip to the pre- 
judiieof die owners or freighters*; andbydr^ 4 Gas. 1. 
r. 12, to the prejudice of the Obderwriters* isfiiad^ fe* 
lony without clergy.— By ^/e/. 12 Gee 5. r. 24* to bum 
the king*6 (hips of war, or any of the arienais or (tores* 
fife, therein* is al(b made felony without clergy.— By 
S/7/ 2y G/a, 2 r ij. /breatmngby anonymous cr hfli* 
tiou:; letters* to burn houfes, barAs^ Ve: is felony with- 
out clergy.— As to penalty oa i^vants fetting fire to 
houfes by negligence. See title Fire Sec further titles 
Felons^ Na^j, Sht^^ h fur ante. 

BURNING ro DE TH, See titles Trenfm^ 
BURRO^HIUM* A burrock* or fmall wear Aver a 
river, where whecU are laid for the taking of fifli* Chav/. 
BURSA* A purfe. Ex Chat/, vU* 

BURSARIA* lhe/si/^7, or exchequer of collegiate 
and conventual bodies; or the olace ^receiving and 
pitying, and accounting by the turfariu or hrfm* Pn- 
rfch Anitq /. 288. Bat the word bur/stru did not only 
iignify the bufors of a convent or coiJege; but formerly 
fitpendiaiy fcbolars were called by the name of burfmi^ 
as they iUed on the burf or fund, dr public Bock of the 
Univerfiry. At Paus^ and among the Cfter/Un nmks^ 
they were particularly termed by this ufime. Afk/w. 

Gift ScC/» Ith^ 1, Cl 

BURbE* bwja^ cambium^ bafUca^ An exchange, "or 
place of meeting of merchants. 

BURSHOLDERS, See title Heaibnekgh. 

BUSONEb COMITAIUS: BruH. Itb. y traB^z. 
caf 1. BUunt fays b fttnet is ufed for hareties. 

BUSSA, A (hip. BUun/^s DiB —The vefiels ufed in 
the herring filheries are called buffet and Smacks, 
BUSSELLUS* A bufhei ; from buza^ bu/ta^ hutus^ a 
landing meafure : and hence bu/ticella^ butttccUus» buffet* 
lus^ a lefs mcalure. Some denve it (roiD the old f>. 
bouts f leather coniinencs of wine ; whence come OUr lea- 
ther budget and bot/Us, KennePs Giejf 
BUSTA and BU 3 TUS* bujea^ and bufm, tie. See 
Bfucia and Bufulap 

BUST ARD, A lurge bird of game* ttfually found on 
downs and plaina, mentioned m the Stat, X5 3 . 
c. 1 1 . See title Game, 

i CTiERS* Thefe were anciently compelled by Ba- 
tute^to ie(I their meat at reaionabif prices, or ior/cit 
double the value, to be levied by warrant ot two jultkea 
Of peace* &c. And were dqi lo buy any fat cattle to 
fell again* on pain ^of forfeit ir^g the value; but (bis hot 
to extend to felling calves* lambs* or fheep dead* from 
one butcher tu another. Stat* 23 £d. 3. c. 6.— By Stat* 
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hud Wi^ofoarfbeth^ 
by An j^oni or het.— 
den* 7. e. j* nur botche* 

ditff badf ^ilModhy except Car* 

Jfj/Urttm dNt iem^ 

botohcH itffi hdt to ftil lWlne>4dfb meuIcA br d|Adt 
of the murrain.— By Stat^ i. r, i, odtcK^ 
to fell or kill neat on Shwr. i u tti$ i 

andp r. Ii, ii^hlnfjloAa ani ni to thl whiariug, 
and galhing hides ; and the folliug petrified ayad rOctem 
hides by batchers ; and % the mi Siat, t ta$ buo 
chef fliaU be a tanner, or carrier. 

See further titles Cat/ie ; FmJtaUliig^ /T/huAw 
BUTLER* see BetUer. 

BUTT* butihum,] A meafure of adne, C0V. well knewih 
among merchants* and contaiqing liOgalloaaolilfaAv* 
fy wine* by Stai. 1 R.j. e. 13 

Bun £R AND CHEESE.— By S/a/. 9 Al 6 c. 8, A 
weigh of cheelc (halt contain thirty- two olpues.* each 
Clone 7/d. s 2ev)U Every kilderkin of butter (hall coq<^ 
tain iir pounds* the firkin 56* and pot >4 pounds of 
good butter, (eveiy pound l6s«.) befides tbe.caAs and 
pots ; and old bad btitter fiiail not be mixed with good, 
nor (hall bujtter be repacked for fale, which incurs for*- 
feiture of double value, kSe, And fellers and {^keri pf 
butter (hall pack it in good cafot, and fei thm oaAife 
thereon, with the wmghtof fhecafk and buuer, onbAk 
of 10/. fer emu Stat. 15 Gf 14 Car, 2. ca^^ 
era of bolter are to put marke on calks ; and perfons 
opening theih afterwards, or putting in otlter butter, 

(Mf forfaic $ou 4^/5 tF’.Gfbt r. 7. The (aid Stau 
4^5 /fi Jf. r. 7, aifo contains regulations to cam* 
pel Warehoufh^keepers, weighers* (earchers* and (hip- 
pe^s, Ip reteive all butter and cheefe for the Laudost market^ 
without undue preference.'^Tlic Stats, 8 C^. 1. r, 2/; 
and i7Grs«2. r« 8* regulate the (ale of huiicr; the 
former ia the city of Torh^ the latter at Nem 
See dtles freights and Mieajitres, 

buttons* Foreign buttons are not to be imported 
on peOalty of tt>o/. on the importer, and 50/. oa ihe 
(e]Her, by Siats, 1 3 14 C. 2. r. 1 3 ; and ^ bi, 

c, 1^,— And by the fame fiatutes* a jufiice may ifiTue 
his warrant to fearch for and (cize the fame« 

By Stau \oW, 3, c, 2, No perfon (hall makc^ fell, or 
fet Mr* any buttons made of wood only* and turned iw 
imitation of ocher buttons, under penalty of 40/. a doz^. 
A (hank of wire being added to the button makes no 
difiPercnce. Ld Rajm, 712. 

By the faid Stat, IF, 5. no petfon fiiall make, fell, oa 
fit s«, buttona made of cloth* or other ftohs of whfeb 
clothes are ulually made* on penalty of 40/. 

By Siat 8 Jbt, t 6. ooteykr, or other pnfin^ (hall make; 
fell* (et on* ufi^ or bind* on any clothes, aA> buttons or 
button holes of cloth* fie, on pain of pA a dozen *^By 
this »t\ no power is given to make diltre(s.r 
Stat, ^Geo, s, c. 7* is fold lu bmPt Jufike^ (title 

Buttoffs) to beuloofe, injddiciouv eogiamiAatical a£f*^ 
ami which by^jtsgasd may (eem to have been drawn up 
by tayiors* or button makers. This a6t impofes, (in- 
duliaAlfNenough#} 4,or. a dozen, oa all (u^b buttons and 

Lttiioai 
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b^UOQ holes, with an exception of velvet ; it Teems le- 
velled againft the taylors onty« bqt clothes with Tuch 
hottoQS and battoa holes expoTed to Tafe^ are to be for- 
ibited and feized. 

By jJ/a/. 7 (?«. i.^. i. r. it, Nfo pcrfon fhall u/et tr 
'mar, on any clothes, (velvet excepted) any Tuch buttons 
or button holes, on pain of 40/. a dozen, half to the 
witneTs on wbofe oath they are conviAed ; an application 
of the penalty defervedly reprobated as nearly fingul ar, 
and on a principle not reconcileable to the ufual rules of 
evidence. — This ftatute /s alTo incorrefi, particularly in 
making no diTpofal of a moiety of the penalty, in cafe of 
conviAion or confeflion by the party. 

Thefe afts are feldom enforced, and do not Teem very 
confident with general policy. See title Taylors, 

BOTTS, I’he place where, archers meet with their 
bows and arrows to /hoot at amaik, which we call (hoot- 
ing at the butu, Alfo butts are thd ends or fliort pieces 
of land in arable ridges and furrows: buttumtenst^ a bujt 
of land. See title 

BUTLERAGE of WINES, See title Cuftoms. 

BUTHSCARLE, butfecaily bu/rai^f {bu/LatU tsf butb- 
/fcath,) Mariners or {tvusi^n/ SoUas^Sf^More Qlaufum^ foL 
iil4. 

BUZONIS, The (haft of an arrow, before it is fledged 
or feathered. Si, EJ 1. 

BYE, Words ending in fy or bee, fignify a dwelling 
place or habitation, from the Sax. by, babtMtio. 

BY-LAWS, bilagintts, from Sax. by^ pttgus, ciit/as, 
and lagtn, lex. t. e» the Jaws of cities, Sfelm, v, bellagwes. 
Or perhaps laws made obtur^ or by the byJ} Certain or- 
ders and conditutions of corporations, for the governing 
of ch^ir members ; of courts leet and court- baron ; com- 
moners or inhabitants in vills, ^c, made by common af- 
fent, for the good of thofe that made them, in particu- 
lar cafes, whereunto the public law doth not extend ; fo 
that they lay refit i^tons on the parties, not impofed by the 
common or datute law : guilds and fraternities of trades, 
by letters -patent of incorporation, may likewife make 
by-leemst for the better regulation of trade among them- 
ftlves, or with others. Kiuh 45, 72; 6 63. 

In Scotland tho/b lawi are called Jaws of b/r/aw; or bur- 
laio; which are made by neighbours eleded by common 
con fen t in the b/r/a7v ecur/s, wherein knowledge is taken 
of complaints betwi.xt neighbour and neighbour; which 
men fo chofeii are judges and arbitrators, and dileJ btr* 
ia'j-mttt. And bnlaiOi, according to Sketie, &rt le^s n/J'- 
iicorum, laws made by huib.'indmen, or townfliips, con- 
cerning neighbourhood among d them. Ske/te^ fag 33. 

The power of miking By-laws, being included in the 
very afl of incorpor iting a corporation; and mod by- 
laws being made by corporations, it feenis more regular 
to conlider the nature and cfFed of them under that head. 
Sic title Corpcratio^t. 

In this place iliercforc we (hall chiefly confider, i, who 
may make by laws, and 2, the general requifites of them. 

I. The inhabitants of a town, without any cudom, 
>iDay make ordinances or by-laws, for repairing of a 
church, or highway, or any fuch thing, which is fw the 
gewer^ gwd of the Public : and in fuch cafes, the greocer 
p^t /ball bind all: though if it be fer their own ptivate 
as for the well ordering of their common, or ijie 
ke; they cannot tn^ke /^-/a,vs without a cudom to Wart 
rant it; and if there be a cudom, the greaceU part ftallw 


not biD4 tha reft in thefe cafei^ unlefs it be warranted bf 
the cudom. 5 63.— -A cudom to make a bydsnis^ 

may be alledged in an ancient city or borough -^So in an 
upland town, which is neither city nor borough. 1 Infi*. 
llob\ Cr». Cur. 4^8 1 Hob, %i%. 

The fieeholders in a court leet may make By-laws re- 
lating to the public good, which /hall bind every one 
within the leer. iZ)aev. 457: Mo, 379, 984. And a 
court-baron may make By-laws, by cudom, and add a 
penalty for thenon-perfo^maoqp of cbeip.-— So by cudom 
the tenants of a manor may make by-laws for the good 
order of the tenants. 1 Ro, Ah, 366. 35 : Mo, 75 ; 

Hob, 212. — So may the homage. 1 Ro, Ab : Dy, 322 (^ 7 ). 
But not without a cudom. Sav, 74.— And a cudom that 
the deward with the con fen t of the homage may make 
them, is not good. 3 Leu, 49. 

2. All By-laws are to be reafonabh\ and ought to be 
for the common bon^t^ and not private advantage of any 
particular perfons; and mud be confonant to the public 
Ikws and datuces, as fubordinate to them And by S\at, 
ig H, j, c, 7, By-laws made by corporations are to be 
approved by the Lord Chancellor, orL^hief Judiccs, fsfi, 
on pain of 40/. 

A By-law may be reafonabic, thqugh the penalty be to 
be paid to thofe who make the By law. 1 Salk. 397, 
And generally it /hall be reafonable, if it be for the 
public good of the corporation. Cmth, 482. 

By laws made in tefiiatn^ of trade are not favoured, 
but the ilidin^ion between fuch as arc made cq refit ain, 
and thofe made to regulatt trade feems very nice. Sec tic. 
Cor/0ra//0A.-— Under a general power to make by-laws^ a 
by-law cannot be made to redrain trade, i Butt, 12-— 
A cuftom that no foreign tr^defman /Hall ufe or cxcrcife a 
trade in a town, fAc, will lyarrant that which a gtant 
cannot ^o; and where cudom has rcllraincd, a by law 
may be made that upon compofition foreigners may exer- 
cife a trade. Carter 120, See 4 Burr, 1951. 

So By-laws may regulate, but not totally reflialn a 
private right, as in cafes of common, See Com, Dig, 
title law, (B. t,) and (C. 4.) 

If a By-law impofe a charge without any apparent be- 
nefit to the party, it will be void. R. Raym, 328.— And 
a By law being entire, if it be unreafonable fo)r any par- 
ticular, iHall be void At the whole, 2 Fent, 183. 

A By-law cannot impofe an oath, nor impower any 
pcrfon CO adminifier it. Stra, 536. 

Where By- laws arc good, notice of them is not ne- 
cefl’ary, beraufc they are prefuuicd for the better govern- 
ment and benefit of all perfons living in thofe particular 
limits where made ; and therefore all perfons therein are 
bound to cake notice of them. 1 Lut 0, 404; Go. Cat, 
498; 5 Mod. 442- I Sa^L 142: Garth, 484. 

If a By law dois^ot mention how the penalty (hall be 
recovered, debt lies (or it. 1 Ro, Ab, 366. I, 48. See 5 Co, 
64: Hob.iy^ — Or action on the cafe on zLeu, 
252.— It feems that a By-law to levy the penalty by dt- 
firifs, fate. Or ^mftifoument, is void, ulilefs by cudom. 
Sec Com, Dig, title Law, (D. z:) (E. 1, 2.) 

The court of K, B, will ttbt enter into a queflion on 
the validity of a By law, on the return of a hab, cot , cum 
taufd, from any Corporation except the city of London, 
where it always doth ; but the plain tiff mud declare there, 
and defendant may demur if he has objcdlions to the By- 
law 2 Bir/r. 775. 
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/^ABAL&i^-ilirQiii iii«.'.£ii; 

Vl> Jwrft*: Dimi^iSV’^ ;', '*•■■‘'3 

. ^^ASBAGSSv Si^w^. 

CABUSH, 

ipg to the wrjfe<«r ikt'lMtWn's hMt 
'itlfi^ Wf'Wntten 

of ol^ t^mmu, f^m eOitret orlf^t^v^frQm^l^'lY. 
ibaiilif, it In'd^ bh '' ‘'^'''' 

' CAB(iBS:|br3B)iipjiio;gt: lii4l$o^l^ oFAal^ fft»r 
lAirii, liAte to ifSwm^i ,j^#$e'^iila^4.%i> hw- 
mt/aaoriiftg then ®#; *< i.’*i itiS, ’' 

CACHETOLO^'or CACliSmtUS; ioArior 
baili/]^, i«atcli|kliw< 8^.Ch}i<t^^ ^6$ 


fU, tx : and fboni. 
CADE, 


. Of heMh{|rt 9 500/or jfl^oti tofoo. But it 
b fafd* that ancifSttt^ ifoo'na^. dih V«A of herrinM, 
and fix fcore to the. hattdrea* which'b '<alied j^^fmoiir 

"CcfttWRi ' I ^ ■ 

' OADB r. The yolieger (bg of a-geiitlicijnaQ jj' '^rttco* 
larty applied to a vothnSer in tho Vm/^ eHtH^iig W&ne 

poll.' ■'■ “ ■ •■' 

CA^QOJDV^.SftC/^IA: 

OAGIA.' Acm orchi^.fbrBirib. Cfin^ tBi£ t, 
CALANGIUW AvS CALANG^A. ' d^cl^leaae, 
tiain. 01^ dllputf.', a^V; '. 

GALGEl^M, QA| 3 .Co!^ A canfiry or pomnon h^ 
way, maintained and repaffjra 'with iltwet'‘aad;ntb^(b, 
froOi tbeLat. challit' P)^tih^x« Whence tjxS 
a^ our dr phth ialfed' whh'nu'th. atra paved 

...U-U1L. • 




bdiiifW inhabitfthtf tpwfti^J's the lii^ktnjr and reiiainnf 

-u. J‘? » or — ^ • 



f^ALBNDAR. .Si;t ^tat. (bt theena- 

hfilKihent of the new Ailh; ' ud .fi/4WMjl 
^hichena£l»,that the^ningofconmonUnbt andotopr 
thingtdependiitj^ on flie^nioveabje. feafi^ ^atjl be o^^rd- 
irte tp the new eafli^, Baeddet^j^j^WWWtW. .. . 

. calendar WONTIjt, '•**■'"' 

|(except Ftb. sfg,' apr ‘ ' 
icalmidsn’. See the pr 

f/f. See title DdV'' 

C ALENDAf^ op PRISONERS. AiM ff •E'the pH- 
,i0 tho;,Cttllody.^ NljiiJwPffiye.,*' 
WieioBWBlAnmdapitaliy ' 


V^iefo Mfoalrii im oipitaliy OeiiidS^wlM aC 
'And. oi^ iMWla. for thejndia'to 

triA.. -II 'JL 


hday.'wMeh' containe all .m 
'their' Ihearal'Jndgmenb In Ihe^iiia*-. 

>aah.'' ^^rdwr^k ifrdaytof JMdl^anddw^ 
‘^VOIia If 



it tile ^ 

6 ^ ; ,fbf if ebe ifclme 

MA 


thi aciih'd'ay'«F'%i|eiir,.a^aj^3|iii''‘inil. . 

fiinttwnih i wM^;r4M}lte.l| n#^%>n^^ 

inpn^ aik^lh tthiiip!^^ 

firft da]fj of thi) ^ AK^« CS««r/. 

fi- l9i ; ^ Mi* mdip hf ma hr 





nt: 

..... 


idt ■ 'Dnai 
W!»e»_ g*. t. 

_ mk pf J^ i!ant,apft 


^ ...... 

.|^t;inc)inh% |ny':^i^jMlbjr^.bp Sift. $ <3*. ». e. 4>Hijr 
M»' 3' ^ fAr.ilWe «Cr4w <«t*np 

»wl wttjjip thi» rgfa^niql tp bo ,cdnfid««|* « 


I n^aoy iNHmip 


«ife fho fapte, ^ ^baO 

. Wfi^ ktfcalUypdgg, 

, .title Av^'Xt :■'... ~ 


AvfHdinM'tfAtfhrtauiR >n ^gnntttitn iiiA aMUlt^ cxWnkdo «a>n- 



ffiin 




[pit 
tm'Pr 
‘iA9h-;.c< 


|jC5^3«'|haife 'inete.'fbrmi 
i>..iS^,o, rvW. M'* 





CAMERA* 







Ff]aa 4 iie]^ Qpna, Cmh^, C««mMr, ^iroipk* 
'ed; OttrSM^ imlt, ,tru» t» Iwmbp. 

SotoiM!^ ApXUamiig wMinft 6r q«qkcd plat 

of jIoa^.); §» iar«M jMIricrMi /«rr^, i. a. a nook of land* 
ih fi^eki. Afterwikds tKe word Wu applied to any 
vap}te 4 or,/itchfd baUdiag and it wai «Mdla the Latin 
lav |iiw(t«d!as«r &r tko Iqdgo*^ dumbor, itTc. Camtr^ 
^idfmap tlio Qhaail^.j&A 

CAMIStAt A nnMM sdoamg to nrfeibf called 

CAMOCAf A garment of filkt dr ibnetbiag better* 
/«m. }. p. 8l« * . 

OAMPANA BAJULA* a fduA hand-belL a«vc;b >n 
vie in tbf cereowniet pf the ^msit church ( and retained 
amoqg itf by ieytOMy padlii^tierba and criert* Gpe/<f. 



or ground; which wc 

joiJ I. 

CAMP-ftC^HT. The i^t^tg^lll^ cbaoipioMor 
oom ^ u^ iiy the field* £<»• 

**^CArt/0SMAlI, orMARTn. At^^\y of the 
people every year i^.Jffarci or wpeij^ wej confede- 
rated tc^eber to t\it country ageioft all enemiet. 

Legfs Sdw. C 9 ^t:^i,fafu 35 * Sim, J>uufim. 169 ^. 

CANCELLING Db^sdi A)}]^V^iLtt9« See c^pfe tiUca. 
"CANDLES anplCHAMPLEE^ If any wax^chand- 
Icra mix witlv their warei toy thing'^ dee^itfolly, 
the candles fiiall be forfeited, ^tat. %yiUz., e« St Tal- 
Ipvv^pHaadlers 'aiid waX'chjindterK'‘«re by }• 

if. a. r. 4if to take put ^iinHii Hceafes. Aad oy Sm. 
as djfit.ye. 74,i0Lakert of cindlei ihallheooly fach perfoirs 
is are rated to the periiE rates. The duties are rcgula- 
led by S/at. 2j C«. 3. Ca 1 5. (W. p<r / 3 . of which was re- 
pealed by S/at^^ 5a d^. 3. r. yT)-«-pThefe dutlesy and the 
various regulations to enforce them, fomi one of the nu- 
merotti branches of tine ExcUe Uws, and depend on a va- 
riety of Aatates ; a pmxAon in one of which is not much 
knowiv^thbugh geac^Jy ioteieAidg»<^/x. daring the 
continuance ^ the dutiei ffOQn caudiesj no perfon (hall 
uie in the ipfide of his houte a^ lamp, w^ein any oil 
or faty (othir thaaoU made 6f nib Within Crea/ Hr/tam) 
Ihall be hnreed fi^r J[iving lights on pam of 4<|iu $/a/. 

8 Ju. r. 9. sf i8. The makers of candies bre u^ to i^fe 
SDCslting«hott/es without making a true entry^ 4&lpaip of 
100/. and to give notice of makiug candles to the Exctle 
oScer for the duties, and of the nmnber, ^c. Or (half 
forfeit 50L' Sta/s. 8.dfb. r« 9: 11 Geo. i.rop. 30: 

&a/. ijt Gas a. r. H. , 

CANDLl^AS-DAY, the&aA of the/m^Ve Of 
Ihe l^ir^iu Mary^ being ibt/cco$d day oF/vJrniry* 
infticttced in memory and honour of Ihc purid|:|R]^n of 
the vimn in the teiople of J^rufiUin^ and the pre^nta- 
tipA ot Di^ bleiTpd Lord* It is called a 

mah of caaihs^ bpciyafe before mafs was faid that tl^» 
Church confecrated and fot apartj^ ^ ftcraa 
for the wbofe year; and made a proceltou 
allowed cajijlef in remephraace of the divine Sight, 
vith our Saviour illnminated the whole chniob at 
efedtation In the temple. x>’^ 1 

is fcAiiral is no day^ivcpari;, for the judges Vlt iW| d 
f ic is the grand day in diac term of 


qth^ 40 iWttcm Hcp^p«ni^ with 

mirfick, andalmoftairkinetQrdumEous. . 

CANES 0 ?EHTi 4 . Dog^with whole foec^ not law. 

CAI^ESTSLtuf :a i»ilmt.: 'ln ibe ^^niSrion of 
ferjeanciest and kpighl^s oem la |/ 13 of King 
jAtt, for and ,HenJ^d^ it appears that one Jobe 
pf hela a manor by the iervke of making the Ugg's 
baikets. Mr Uiro Ruh^ Scure./eil 1 37. 

CANEARAy A trial by hot iron formerly ufodln this 
kingdom., <See O/tdreL ,4 

CANIi^ULUS^ A fooit iTwH- 
CANNA* a rod Of diftance ip the meafare of ground^ 
Ev Rejn^. IVaiu GififrJ Jncidofi/c. Rhi.f. 45, 
CANGN, a Iiovor ordinance of the church; from 
the G/erf word c^eiva ^8 ' 

The C^u^on LAjy^^afoty ofeertoin rules taken 
out of the foriplnrjK ; par^y of tl^ wriUugs of the an* 
dent fathers oftke'chipp^l^paitly of the ordinances of 
general and prOviocia; councus 1 and partly of ^e decrees 
of the Popes in former ages. And it is contained in 
tvvo prinopai partf^ the decrees ^and the decretals : the 
decrees are ecclefiaftkal conftitutions made by the Pope 
and Cardinals, and were drft gathered by ivo bifliop of 
Cntna/f who lived about the year 1114, but afeerwardi 
perfe^ed^ by Grattan^ a BtneMmr m^nk, in the year 
1 1491 and allowed by Pope Rwalui^ to be read in 
fchools, and alledged for law. They are the mod an- 
cient, as having their begfonUi^ from the time of Co»- 
ftaHiim tha Great, fbe fird Ckrilnan Emperor ofR/mr. 

The dterr/ah aye ^cahouicalf^piftles Written by the Pope, 
Of by ihc pope and 'eardinaUw at the fiaic of one or more 
prrfons for tne ordering anenotermfoing of fome matter 
of controverfyi and hove ^ authority of a law ^ and of 
thefe the^e are three votun^ the firA whereof was com- 
piled by Riffmaadai B^sreinias, chhplaiu to Gregory the 
Ninth, and at his command about me year 1231. The 
fecond^ volume is the work of Bornfae^ the Eighth, col- 
le^fled in the year 1098. And the third volume, called 
the ClcmcH/foes, was made by Pope Cltmai the Fifth, and 
publiihed by him in thecouncUof fletmoy about the year 
1508. And to thefe may be addend fome novel conAitw- 
tions of Jeh the sad,, and fome other bifhops of Rpmf. 

As the decteit foc out the origin of the canon law, and 
the rights, dignities and decrees of ecclefialHcal perfons 
with their manner of ele^fon, ordmacton, isic. fo cho 
deoetah contain the law to be^ufed in the ecclefiafocal 
courts ; and the Arft tit|e in every of them. Is the ciilc of 
thnBI^d '^’inily, and of the catholick faith, which is 
fallowed wicii jCpnfUtutjfons an4 cuifoms* judgments and 
determinatiops in A^^matt^s and caufesnsaS^e liable 
to ecclCfiaAlcai eogaizlmcc, the lives and eonvetiatfoo of 
ihe clergy, ofmatrimopy and divorces, inquifitioa of cri- 
minal matttrf^ purgation, pdoance, OrcomtUumcation, 
lie. Ibit the ti^es pf ^on law are pow 

put ofufe. and belong to foe c^iiiOuW;apdochej;ii aro 
introdaced>fachas trials ofwiltipikdardy,defamarioD, (iff* 
Trial were aficiently jn all cafes bsudby foe 

cecleAsAical bar ; though at this ia\y Oplp 

S^kg place iVfome particular epfo^ - 

Thus much for the capo^ Uw mgeneral ; and as to 
foUk r^ese lewj ^ d/U aj ifof. 8« 

J ' r. i^j 


fMhtr, ftiA|»rd3bri[iM(nitf 
j, D. t6«M|» Md.'iMn^jii 


CNk'VE 






Aj^ of (iM',l|i|i^t(j£|iio» llwt ^ ^ ioti^ 0 «iy Of 
jt^ t^yta)Ai» 1 tr^^iii’p(f('mi’ tMt li^ 
nnrd th* t\em mif t 9 j^tMak* 

iofj. ‘H ' ' '4 ’ 

Loid»AnAn£<lr dtettifeopbiioik AftiWA |iU^vk4il«- 
clar^tU it aordotfM 

nil EroWittid b^tto diiKHlitC li]r 

Sing only {. bot they imnft bn caOilflBnd bjr An fmlb* 
aOnt ttfbind Anfrfijr. b 6 o$.*- 4 inncnifthfrAf<eiu 
bifliop of CaMrhfiy grnatf • A^nAArtn tb'lkAA two 
Uvinn dlSiiia fiba eth*^ AM* An* Aflrif mitea> 
lio uvmtage cm be tblem nf k w Imfti oi^otbnmin ia 
thn temporal cnurtt; for tlM temfmbb to Abtp nilw 
wat introdttted bfa eatto* Made &ncc A* Sui, 15 if, B, 
tee a JBUei. Jbf. p68. 

Thai* are firar Ipndei bf ontftrbi wblA Ae canon 
law*« (and Ae civil Imm aUb^ Sea lltln &vil Laws,) are 
permitted under difetent Mftrt(tioiM to be ufed. t* The 
courts of Ae arAbiAopi and bifliops , and Aeir deriva- 
tii«eihceri{ ttfaalfy Cfuedinporlaw Conrti Chiiffian, 
or /hr tSAi/h^icci The nitttaty cdnik> or 

Ctvrtt tf QHmcdty.^^tT’TYiV Ctvki ^ The 

Ccarts of the two Vniv»Jkii$. In aU* Ae.rccepti6n of 
theft laws A general, ptid the dUftrept dej^Tcea of Aat 
reception, are gtonitded mtlrelp Opkte eofto^l cofro- 
borated as to the Unleerfittea tw a^ df peri(hiaedt, rati* 
fying thoft chartera Ofbich cotfunn tl^rvaAnnMiy ]**»« 

C«M». 8j. 

For Ae pecoKar jnrifdkttMl^ &e. of tjni^ eowti. 
See this Dia. dtle CMtr//.*->The following perticulare 
relate to them alt, and to this fubjedl, ia general. 

1 . The courts of common law, have the 
over Aeft courts ; to keep them within their joril^* 
tioat, to determine wherein they exceed thebi^ to to- 
Aidn and prohibit fuch exceft ; and in eaft of coittn* 
anacy, to puidih Ae officer who execotea, and in ibnta 
ufta Ae judge who eiifoeCfea, the fCnteace fo declared 10 
beillmal. See title* JwIjSUlim'i FrMhitini,. 

a. The commoa law hat referred to itftlf Ae expofi* 
tion of all fuch JldtiOit, as doqcern either Ae tonlnt of 
Aeft courts, or Ae ihatteA depending before them. 
And therefore if Aeft courts ritm refim to Allow Apfe 
aflt of parijatoeot, 'or will ex^band them in any otfier 
fenft than whaf At law puts on Aem,' tbe cOurts at 
will grant jirolubitkns to regain and cOntronl 
Aem*. See title St^Wes, 

3. An ahftdVm from all Aeft eott^to Ae king in 
Ae left retort { whiA phpvts Aat Ae yulffdiAion escer* 
dftd in them, it dpiived from the crown of Mvgbvidi md 
hot ftun aoy fbrdgn pothfifaie, or intrindc adtboiltv of 
tifir own. 9 u SHti. *$ e. at. 

Tram 'theft Arse flrang marks and enflni of ftjftrip* 
Atf, Ht appears beyond a doubt that th* canon (i^clt 
vij) tows, thongb adndUed in ftibe ceftr by CuAoto ib 
ftmecoarts, ard 01^ ftbordinatec kgu/U jpuvivf* 
- 0 pi tad AntAai admitMd, raftrained. altarM* new* 


Xd/M andiSrimn, Thn 


asjagstoiai ^, , ^. 


wtidtok^Ad' 

l^of AeifAto^of 

WbrnAtt^AWaa 


Aak officea ACdhrottopu, 
Aclr iWddftr fiintt tad*! 
c^palta. 

^ ifceir dddar. 4 , 
dwf eWftftofdwdnhAt' . . 

to obftrak Awft^of tain 



£hio«toi%S 

I Ad take 
s.fkinbick 

■ jWS. 

^ ^ . - tat ta^r 

wifefc ste 

Wnit IF® M0W '0X1 IpDW^ Mt Wf Ifljjy ®Jr Iwf Dj 

th® I 111 D &1 bit heedfml ^ JHbif it M tte i* 
added wota |hedftiir< 4r(A A ftfhr,'' sta. p. Alft * 
niece of any Aing» e* * apd Aa lift, 

CANTft£&, .rawraiu* h Jk^'word' Item Met, or 
Mftrv, Brk. rstaM,'' and trk, a. lown or n]toi|e43 lis 
mdh tt imndtod viMagitot «w Ah df^e Ahir 
conntjca blto imMubt, as the do Intb hmnnds, 
Tkit word it wftd Std, aS H. y. 1.,^ Mid. ad^A 
awf, c. Af, tief, ndwWttis tafttan tcHK^ 
CAPAClry, cMuiuu.'i AabbUiO', tadtoeft Ato* 
cabwi end la law ft it whto* « man, or bodji pblitifk, 
UraMetb^or fin feAdt, or oftta Alhgt, oWhf lb* 
addons.* Of» tow nBmrtW'tdfg two'capiSddfs# *1^* 
tWal1uid«{Milidefcr ia Aelrflv V ■Mf'pnttlidh Bthdf 
to abn and jiitjudmt id the totter, ‘to bun and his Ac, 
ceAihts< doa wBen borp bntgi'ftftelMit to nn in 
any terftldd nftlta,' tad to bapabl* ofmarfonal edete t 
bht M to not (dli^lehf tonda of jahemmee. See title 
iftte. Ferdms ntthtotwi of treribn oh ftion% ideott, 
ronatkks, uifimts, ftme tavens withont their nadHUidh* 
(fir, are not capable w ntoka my deed of gift, fraot or 
conv^apee, unled ft be in ftaae ^etiel cafti. & Lit, 
dtUi dke. ftfear, tad oAer'fidtnblo 
tides, r r * , 

CAPfj ii«r.3 A writ Jodkihl, touching fton of lataa 
etr, totalptait A tended, ''at mod wrkr are, of Au 
|K^ in It, which carries (he chief intendta or tad 
Aertof ; and Ait Writ is divided |nw Wsgtas* and 
M/f fMvtm, both of which concern dungs ibuaoreahiw^ 
fhvtccdett bgt, * 

Cnr a Ua*i*vm, or the IreM^cspr. It a fhft Aat Itoa^ 
bfMe appeannta ra fumaton dm teaadt to atolWfr the* 
default and alftoyef to Ae demandant i tad in A# OSf 
Jtvt, Mnth h to dedned to bei^ Wbttonmna'baABrougjKf 
L a prcrtlft- fUtJ teidat of a Atltg tSathhig hf land, 
ohd the tenant makes detonft at Aedm to hiai gtoenln 
the originm WA, Aep Aif (rmf ftillgolbr theltiag t6 
takeAotoadiatblnsJilindei hndif dm wuntoomh not 
at dm dta given 1dm theinby, be leftA bis land, ftto. 
See Xeg^^^fd, t i traX. Mi, }. tre/X. j. r. |. 

Cam PaavvAi, or fttk towbere At ttaant to 
fonmoned to pton of Infd, md comes cm Ae dunampt, 
and hit afitaranco to reeosdadt If at Ae dm given him 
hepiayt Wiitort wfd baring It grantad mmi deftvlt ; 

Cc a Aft 




'iskm 






OUJfeU.MftVi 
4i’Mkrietf ^«-4«i|Mt’$ 

iiOkii ^iit'^fiu mppmuM or vOw 
tt|f jfMtf ti>e tentfit 

^ ^ over to tbe de* 

. I« Imif tm tvtjent tio eoAver tW 

d^^kOkoiirjri ma iWefoiOttii etllyd^mre/r $ >fhdogh 
fitmbrlii^ it kith lu Oeme» tiot bec e u ft it is of fmaU force> 
but kg it offedt wotdi. ki^% t 

i^DiVAteirtuiu, Tbh i|» a fpecies 6f 

wiburt I ibi imu^eudra of laodti and Voucl 
to ddiecKefi Jkmmmr^ 

ftmi&mkm kith ht^ tmxMH ^ 

day^dven ; tlien tf xh^ d^maod^ Wdw aiainft ind» I 
ibUibaTe 'this Writ Hm }dteVI^/o 

mnckfa the m^of tjhif jf he hath fii 

mw;b f if t Mlkat^>acsMW4|Bi ^ land* «nd 
iMdq^ts as fliall aM ^ceuflo^lWWm ^ or if hlb 
purchtfitt 4dWui«rdt> I fliaH hm udKi^'tii a fafisni* 
luonsi Gfr. 4hd thif ^rit lira beComappo 
N4i. St^ i6i .^fiae title Pim mut JMWmt. 

CAP£tLA»'^eArd^iieivord chapel Wii^rauied to 
aneratpry^Ur pspen^hdf ]^UcU of divtee worftik: it was 
uGsdtU^ fte auy (tri of cheA, tabmet^ or other repoTitory 
of pretiotxi thittOi* tfpedoify bf relf^us rtSqiiej. iTw 
fwAd^ioWA. p. ^ 

A cap» bdimct» or othcjt coOerio| for 
tho^boadk timrut^ o* }0. CMlhtfermn^ On htlmelt or 
imiihoadvpiece. ^.6i« Ct/t/foi 

wife 40 heimer or military head^pince. Cmtjkpmd. Dimif 
di Pmmdonj MS, ftL oi«* 

CAPIAS^ A writer pratefs of two fortay onU whereof 
iQ die court Of G, P* ia called odri^Widendum^ be- 
fore je^ineot;^ where aU original ia fuecf out^ £9^r. to take 
the odfomliuii 4nd make him Onfwer the plaintiff ; and 
the othhro writ of executioiii after judgment, being of 
divert kinds, nt coMj erf fmit^^Knndfm^ rapiar utiagonmif 

The CaoI^as ajo RitnaNDBNDOM^in ClB, it drawn 
froOi the pratipi^ which fervet both for the pfhbml and 
repm^ and the return of the original is the teSh of the 
If a coptMs be fpecial, in cafe, oOveiMt, ^c, 
tlio eahfo of aftion mutl be recited at fifgO, and the firiK 
Aaitce ai the intended dedlAration let forA, at alfo in the • 
ortgiaaL ^ 

This' Capias h a writ commanding the Iheriff teudi ihd^ 
body of the defendants if kt nri^y be fooad in hit botii* 
wide Or oooaty, aadhlm^ofoly to keep, firtharhe may 
have b&n in^cobrt, on the day of the return tbOblWeF to 
the ptauiitiffof a plea of debt, trerpafa, tsft. linhe eiA- 
saw hi. t * " 

fa cafos of iejnry aoeompanitd with force, tho 



; againil hif goods, or had fubiUnco Whereby tb*^ ^ 
jT attached; (See ikies drtmcknmeniu Somtm adtf 
l> Aibjefllk^ hit body to lihprHbnmeni by tidi Wthf 
\pm reJpmd&idHW, | lu. But Ihoithifllmilp^ 
oftho defondanc’s perfon, inrufe of ll|0»|^ 


fraodalfOi UjMss^ oAlM ^ 

law ih fod(|<OTuafdnf#0nm 
arrcftifcopertbitte oafonn^^ewS ^ brmdfo 

of the peace bt faggefted by dh a tsa 

a> t j & >em ra. 4 ^{ii adUoof of«^ nndlbtfoee 

by Sm* HA ^ t7>%¥And An tiled^Nt by 

StrU<, ^ ^ )‘r i*' ^ 

Befoee thwIiR ftoMk/ #pe*ftfoetad (Mod intto dn cocb 
of comaUfticiogj the fok^kf blm|^|ml diMn^ writ, of 
trefpafo pair eUw/SmeJi^p hreakhig m 
clpfr Vi tt emts i which oy tbodid eemoieiii law, fuhdedU 
ed the defendant's perfon to he arreded by writ of cafiatx 
and than ajfWkwaMt hy connivance of thh rOorc^ the 
piaiktiff might protend tCKprofoeaie for any uther left 
forcible injucy. I'TJua prmico (through cadom rather^ 
than ucca&y, akd forfaviog fonie titonbio And expence^ 
^mfotugooi aipedalotiginai adapta&to the jlirticalu' 
injnry,) fttH eonSiooeeiO <dnioft all cafos, cutept in ac« 
tioni of debt ; thougtenow by vireue of the above and 
other ffaidlof> a tnpUr hiiglit ho hOd^upn abnoil Otery 
fpecies of coo^aiiitw^ BOe tlAbt <Smmm PUdsg 
Pr^ctfu 

It IS nbw alio ufual in praAice to^ fitf oaf the t^tas in 
the lird ifidante, Wh w^fopbofed xetum Of She iheriff, 
(that the defondaot being fammoiiedor atUehed, made 
default, oi that he had no fobftatrcewhfrrtby to beat^ 
taciied) ; and 'afotr wards a fiAiiiooa ongiiral it drawn 
upi if thd portly is called upon fo to do^ wuh a proper 
return thereupoO, b oTdhr to ghre the proeeedihgs k co- 
lour of rignlnrky» When this ca^s ti dekvOltd to the 
fherid^ h% hy hiS ondfr-iheriff, grants 4 warrant to hrs bai- 
liffs to tieemifo it. w 

if the dtadlff of the county in which, the injury ir fup^ 
pbfed to be dommittudf and the oAioh is laid, cannot 
find^ihe dofoudant ta bb jnrifoiAton, ho returns non fjf> 
fu'i iHtui ; whereupon another writ iffuei, cailed a tifiatum 
captdr\ direfted to the fbeiiiif Of the coiidty where the de- 
fendant ia fappofed io rdilde, recking the foriner writ, 
and that it is cellihed, ufinfum eft^ thit the defendant 
lurks Of wanders in his buiiwick, wherefore he is com- 
manded to take htm, as in the fotmer mpii»v Hete alfa 
when the aAion is brought in one county, and the de- 
feadoitt lives an anocher. It is ufuAl for fating trouble, 
time and eapetice, to make out a i^hat/m taptsts at the 
firft I fdppftng not oidy an origtank but alfo a former 
capins to have beem granted And thb fiAinftlWing be- 
nefieiil m alt partihi, is readily aetiutofod^ in^ and is 
now bkeome she fouled praAice. ^ 

But where* the defeudaut obfeondr, and the plaintiff 
would proceed to an outfowry ngahift hmiit an original 
writ muff then be fuedwut mgularly, and after ti^t a 
mptas, And if the iheriffcaiiAotPiiitdlhe dAfend^nt upon 
die dfift^Wrlt of and fotorns n e^ Jewen/vr, 

there iflfoes out an o/idi writ, and Afoer tkat a p^tr/eTy to 
Ae faittk effcAas the former i only after thefo wolds, JPe 
MdwMfjdo, this dbafe is inforfodh OstvihigW/trme^f 
coteikkndod yofi« aSM tf plmks pr^pt^ 
Ihkj. See futther title olteof 

procefs in C, P. See thb GMfoW #/r4o,^aiid< 

A CAFiai 1| tdfo in ufeiO'ChfJfdnsf premier 

jj^Soeafo on an indiAmene foA ofiyY^ty fo$fo»iiieatmr, or 
^ a penal Ifocuie, it a #iia Sf^itirofisHet^ whMi is m 
m^aturo 4f a fotftiiofm^ tff uaidb ike party to appeay.^ 

^ And 




6 A 


the livni^theeiBelift' 

I 

■ fi^Kas me 

tresiihi or hdMidfltr <Uily oKeJhal. „ 
or two Ia the di& it otheir ftlditidi 


by iw. e< 



AiMi- 

E *^4 for, 

i?* 5* 

_ 4 ^ 4 y r 
tl&i fbiM^d 
.t 9 S.^AU & ih tKe e^fe «r 
ic ii now dm nftMl for any ju4g* 

of dm c0uH of IT. JBi ^fbii certificate tf at! 
foued, to award a writ of cfiftas iina[ie 4 Lu|tly» in-otMr 
'to bring in tbe defendanto dut ih io civil 

if he abrcOiids* and it to pibri^b him 

to an ontlaWtyy a greater axadnefi^^necefllry^ 4 Qww* 
318. See title Oi^iSthiy/ 

Capias ad SATisPAOivKD|Tif, (Shortly tanned a 
Ca. 3 a.) a judicial xWrit wkfdh hAbei ^fon the record 
of a judgment, where thttd H a jrhcoifery in the* courts 
at IVeJhnikfter^ of debt, daiiia^, "{sfr, Ahd by this 
writ the (benif is confmaaded to take the body of the 
defendant in exatatron, ^ and hifit Aktely iifi kay^, (b 
that hd have his body in couri at the rdtdfn of, the 
wtitf to fatiiify^ the jdain^iF his debt and daiha|te|« Vm . 
I LtlU Abr* tjfg* And If he does not then make falisfac-* 
tion he ihuft remain in cuftody till he does. the 

body is taken upon a ia.Jk. and the wri^is rcturerit epd 
filed, it is an tbroluce ind pafefteatefetipor of mf hiPed 
nathre -_a 




tut titeM hfS, ^nnniiwiik 

AbTbyT 

rte^, 

ii C0Ji4^^ tiWfi Ap 
Hi -aB. )f«r the 0^1 

teii 4 M« tndAirAittof 
Ml pU 4 «<«^Su,;kJi 
lie rer|r|ii ih, wwki^i,, 
him, OW, » Jiij', A'ijT'M 

a fofias uthfotumt tha A<nr W-tb 


'r fiiHj 

m i». 

mtUAi 
' bf JhA tt 
tod kb 

’**£yS: 




can 

urhere , , _ ^ 

goode are*llable to fatisfy the judgment, by isi 
j . »4. See R9I Ah. 964. ' ^ 

Properly fpeaking this writ cannot be fued 01I4 ai^nft 
any but Aich as were liable to be taken uybn (WfiV^au 
mentioned in the iprectdingarticle* 3 keh^iX % : lifi, ydyV 
The ihtent of li is to imprifoo the bony of, the depterp 
till fatisfa^ion be made forjthe debt, 
thii writ therefore doth not lie agrinil any 
perfdns, peers, or members of jiariiamenC i nor 


iThis writ may be feed out, (as ^ jdl otW 
tory procefs) for coAv agamA a plaintiff ns wett as a 
fendant, where judgment ts had agaioA him^ - * , a 
In cafe two peribns are bound joiutljy and^fevefipy. 


his lands add goods are dettvered upon U, then 

ihwhM auii^a^tfiftlan £M^ z,j^p Wbere^, 
tiu^ from the flieiiff^ ah4 


onoiaken on 



Aim, ano on (iN|b wnav cwiwoon m wuk* 

if the defendU^nt refene himfelf, the plaintiff (helf bate 

A new thefirft wrknot being rctnrned. 


it r. nq,irk. Sm. 4 e $ | 14 ^. c/CC # 
“ H* 


CA»iAt MO Fifb^AAttoAdiN 

ftvottr of i# to ji^ Wtok k 



in 

writ iff 
butjthe^.-. 
ahdbeatloj 
co^o^jSeS^title 


^ npr any ff^e |^e bald^ 
§</• to the prepef d$cer^ 
iga^ the dbfenoant amofig^M^fhee 

VAMto JA .Wi’XHtoVAtti A nrrttwwff fwMrt a 
SSsKly take, is driven .oat of ())« oodmy^ 10 i1idt‘tl» -* 

it.rJA* :fJh JC-*— ■! \ I 



io^^liy ri] 

CAfC 
CAP^T: 


^ 


Carita, wto to ancient ttndl^j whereoy-, ffiad 1^ 
ludsof llto,kM»i*toi»ediac?l,ias'of tae'erawp^ n^feto 


by knigw*# jkfto«* 

loEetvjfe oalledf 


or lu jooa,e. TAii 
._ieivjfe call^.'tenitre, boliiin, of thp 
king : fa 4 e peirton n><gkt hold of the bkgt 
rn/iivi that w Uto ittonediMely of the otoWn, but by 

fT^fikna 







r t AP I 

Mcaiifff c«Ak» or minor l)cIoogi«g to 

it^ A<(4^n| M oM might hoM l>ad of 

tho king «o4' not in i ^lufe 

K mi^ fm hllda fbmd i^ononr in tho king’* htmdt, 

. defondgti to hi| snocthNn* nnd not umnc^iate- 

ipf Aif Idag, w of bit orown. AaItAjio: i>iw'44: 

*.A ^ 'A g* 

Thn vfrf Inciinjtomnteiii of two (brta i the 

,OilO/rhi€ifio/,»nd M»*ra/, ud toe other /feeiol ot/uinl- 
ierpl tlte prtiieif^ nod ienerol mu of the king JW tafni 
Punit ti emfia gtiuralifimtuttjmtiitm fi^krttm, the foon- 
.l^n nrheoce all fendi and/tenurea hare their main oiigi- 
mli : i^fyteUtl waa of a particolar fubjeft, aa tafntfemh, 
/rmr tUmt, lb cajleo from hit being the lirft that 

{ ranted the land in fitch manner of tenure t from whence 
e waa fttied tofttsUt t fimhyj , &r. gut tenure in e«fn* 
Ii now aboltibedt and by ^ot, ts Gw. a« r. 14, JU te- 
tnrar are turned into ytar an(f eatamte t fo tbit 
tenurct hereafter to be onfUdtl^ the king are to be in 
common loMgc only t nnd not by iHfiNt hnight'a ferricc, 
ffr, iUame. «m title Tbmm, ^ * 

CAfrriLITlUM. ^oiKi»onw<#il 9 V. 

C APITITIUM, A corenng am &head. It is meo- 
tiooed in the Sm. i Stm.^ mdiflimihr old llatotea* 
which prefisribe whit ak^ Audi he by all degjreet 

^^fAPlrrULI AORI, Thehead-iaii/tanda that lie at 
the head or opper end of tho land# orfonowa. Katm't 
lPorteh> AhiM* /• 1 17* 

CAPiTvLA RURALIA* Aghmbliea or chapters 
iaild by rural deans ond panfhial cleigy within the pre* 
OinA of erety diflanA deanery 1 which |t firll were every 
tinrec weeks* afterwards onoon amatht and morefolemn< 
}y once a quarter. Caavch 

CAPlTAlNt raptmaw/.] One tkat leidcth or, hath 
the command of a company of fMm s nnd is ilther 
general, as he that hath the governance of the whole 
army : or fpecial, as he that leads but one band.~<There 
is aJfo another fort of caytnim. wiuim ftttfefh/uut, 
tie. Bhm. 

CAPTI 6 n« a^w,] That part of a legal iaftrument, 
as which Ibewa where, when, 

and by wbat authority it is takut, fnnul or txtcuud. 
^hna when n commiffien is executed, the commiffiooera 
fublbribe ibair names to a cerdheate, dedaring when 
•id whpve the commidion was exechtedrf— iTheft l^d of 
uiptitm relate chiefly to bufinefa of three J^iads, /• r< 
to commifiions to take fines of lan 4 s» to take anfwers in 
•kaneety, and depofitiom of wicneflea t on the taking of 
« fine it it thus ,—TaJun »nd lie •< " '■» dfa 

If, tSe. nr, (ife C0t^m 18 afib uftd (rather 

Vttlearly) for an title 

CAPTIVES. An ad was made for laSef 
taken by Turh^t And other piratilPi and to 

|M«veot taking of oihera in dnuft to come. Siatid 16 V 17 
Cnr« a. r. 24. See title ; Siavitje * ' 

CAPTUKBf The taking of a preyptnnr* 

reilp or feizure; and it particularly ralatct lo pHfke/ 
talm by prtvataerap mn of war* See title AMrmlf 
Friv^Utfo 

^|W^ 4 ^UTAG 1 UM Some think ^hii word figniSiialieed 
IlipoUipoeey* or the payment of it; but U mma eitthfr 
.|^weotlM«wUeceUr 6 iw^^^ > 


CA-R 


CATUi.t^'jUWI^ iair OMr idaMlar 

noUemep % which d^temnhj^ 4^eeJ4kt4*t»g^^$ if Amf 

bcnofoi^ aMiiiaAnPtlii^doih^QilK^^ 

ten, Ukf Help Im iMp Jwnur. 

CAPUT JEJUKHp In onr 4 # 

Wedn^d^ hehif thehraA or Uk fluy of tho |bfy;Mog 
of the Lmt-tafio JUtiq- fo ijti 

CAPUT LOCIp The heed or npper^ftod of eey 
place ; ad cafut xnll^^ at the end of the toirnw. 

caput lUPmUMe Anciendy an ontlai^d felon 
wai raid to have tafmt and might be knocked on 

the head like a wolf.«-iVMP the wUfm killing of fuch a 
one would be murder. 1 Hal. Fo C.^gj : 
fo. 125 —See tide Outlawty. 

CAR AND CHARp The namei of ptacei beginning 
with r'or an4 char Sgnify n cit/p from the fiat, caer^ 
CruttaM\ n%. CarJ{fiei 

CARAVAMNAi A caravmh or joint company of 
travelleri in the Etftem countriei. for mutual conduA and 
defence* GstfoU. Ftnefou Ftthar^ Fagts^ tier Utao/ol. 
Uh. tap. 5i. 

CAR CAN* b fometimet expoan 4 rd for a pilloryj at 
it catcanwum for a prifon. Ll». Cannut Regu. 

CARCATUSp Loadings a (hip freighted. Fat. lo 
R. 2 • 

CARDS AND DICE. A duty of ym fotlingi (four 
iix^pencet} it wpoled on all playing tardi ; and a duty 
of fifteen (hillinga (two 5x. and two ar. 6^/.) by Sre/i 
23: 29Gr».2.r*i}s iSQw. 3.r. 34 : and 29 
Ge». 3. r. 30— TJiefe dudei fre under the control of the 
Stamp Commiflioneri. 

By Biai. 20 Atm. t. ip» No playing cardt or dice (hall 
be imported.#— Selling moond-nand cards incura a penal- 
ty of 20/. Stai. 29 Gre. %. e. 13. } 10 | and of lU pet 
pack by Stat. 16 <^.3* 34.— ^veral other regulaciont 
are made liyftatute to prevent 'frauds in manufacturing 
the above ardclei.— If cards or dice unftamped are ifod 
in any publick gaming houfep a penalty of 5 1 . at- 
taches on %h»Jelier. 10 Jarto c. 19. \ i62«-*-See aUo Stat. 
5Cr«s3. XU4D. (9— 17. 

CARECTA andCARECTATA. A cart and cart- 
load. Afre. Arnglntm^ t.fo 546. V 

CARETARlUSg on CARECTARIUSp A carter. 
ShuHto See Correia. \ 

CARlSTfAy Dea|t^ faardtyg de^rnefs. Fat. tBd.i. 

CARlTASg jid cariutemj poadum carttatis.] A grace- 
cup I of an extraordinary allowance of the belt winCp or 
other liquoTp wherein the relieiout at fefiivals drank in 
commemoration of their fotmderi and bencia£torsa Cor- 
tutor . Mat.XrloA^* din S.fo 29 : Sec CemlK'^lt h tome- 
timea #rirteii Rdm^ * 

CARKf A quandty of wool* whereof diicty make a 
(arpler. Stat. 27 H. 6. e. 2. 

CARLE See XarU. 

CArRNARIUMft A chamel hottfcp or repofiiory for 
the bones of the dbad. 

CARNOp This word ha|b been ufed for an immunity 
or privUtgCp as impeare in Crmp. JunJd fot. apr. 

CARPEMEALS, Cloth made in the Noftbcrnjuurta 
of EngUmd^ pf n coarA luada mcanooed in 7 1, 

eopo ID* 

CAEEg 




.OAkftl 






twCvr* 

.f 4 W»ii(iiiii^>ic<«Mitt ‘M'AU chteicrlwt'loid «lr luw. 

^ j* ,x •. .* . .... 

r «tfia 

r«iSi*a>«Qt.>-TDrce pews vr *Amic ef^ Mc4f 

<li« eidf'iMBk*)^ After ib^ bed dine 4 | 4 i^ nemt* and 

thei«.ft4dy. Jftsk if thokm^ f> 14« 

CAUmCfe or Cj(llRACK4.rAnvr&.> A oTpeat 
berdcOt fo 5p|ed of tiio /mAW wped utije*. or roryt, 
which figijijfies « burden or churje t it it^ tt«iit(o»ed in 
the ilaiuie 4. TTitf were not only nftd In 

trade, bataUb In war. $ee iw ifm. 5. /9A3P4, 

CARRIER. A pef|i» that cariiea Mode ,ftir oiheri 
ibr hit hire. 


I. »t tt it ctnJUirtd m C 0 trien% and gtneralfy 
haw ciargtahle. 

II. Far wbatsDfaklts mfimnMe\ and tit Eaet^itm 

tn tbetr/awfur. > 

lilt What Cireumfinncts nof/i ttntnr tt thofge thm» 

I, All pcrfou carrying goods for hire^ 'as maftert and 
owners of Ihips. lightermen, ftage>coachincn, (but not 
hackDey.coa<.htnen To Ltndtu,) and the like, come under 
the denomination of cewimon carriers ; and are charge* 
able on the general cuAem of the realm for their fanlte 
or miieetriagee. See 1 Ctm, Refi. a j : Sntt. hf. P. 

And ae to the duty and engagement of a carrier. See 
title Badment and V. 

In an oBion «n tie teft upon the cuAoda of the Ttajm 
agalnA the defendant, td nftagt-waiht the plain* 

tiff fet forth, that he tock n ^ace in the coach for 
foch a town, and that in the journey the defendant, by 
negligence, Idl the plaintiffts trunk ; upbn Not.gnil9 
pleaded, the evidence was, that the pmntiff ga^ the 
trunk to the man who drove the coach, who promifM |o 
take care of U, but loA it j and the qucAion was, who* 
ther the meftt was chargeable; and adjudged that he was 
not, unlefs the ntafitr takes U fnct for the earnagtftbt 
pttdt as >veli as for the eftrratgt tf^ th ftrfint and thm he 
M within 'the enffom as m carrier; that a imiAw >• not 
chargeable for the afts of his Jtryant, but when they U* 
done in execution of the authority given by ^the mafier, 
then the aft of the fervant it the aft of the hnAer, 

I Soli. sl».«.*Bnt by the cnAom and iifog* of ftuget, 
every paffenger pays for the carriage t>f goods above • 
certain weight 4 and there the coachman Aiall be ehaigcd 
for the lofs of goods beyond iucb weight, t Oms. B^. ay. 

If a common carrier lofet goods be u introAed to carry, 
1 a fpecial aftion on the cafe lies agalnA him, ootha eftf- 
tom of the realm ; and fo of n t^mon carrier by hoUf. 

1 ffs/. dint 6. An aftion will lie agaioA a porter, carrier 
Of bargeman, upon his bare receipt ofthegoodtr if they 
are loA by negligence, t Std. j6. Atfo n Rghterman 
fotfiling.Modtheit'toearriy, by letting water coKie to 
theill, aftwn on the cafe lies agalnA him on dfocominon 
coAom. ffafor $aS. 

Jf fipa be not n comnon. causer, aisd*talBes Ipre, he 
may be charged on a fpecial affimpfa } for where bbu jb 
taken, * p romifo ia implied. Crt, Jot, tda. 80 - if a { 




lend owe*; 



nariwi 

au^ylMA'^Hpfoa'briihdihr^ , 

AeMagwMOfoakdffMieg'ilieaif sriUsAidtehhnguffbt 
AMfo.fa ihtAMi|»if theeanfor 
lUcrivel gohde tn cany ihtte m a ccrtafo-i^sh 4hd 
carrielhtWtb/^’ 

egi^. I 

to deftniw 1 

broughf gooda to the piece iq^'u(bd« thfch theiA.awi 


taking ir fo all refoedfo the^faiunfo IfM WriWnihm 
Aranger. 1 Mmi. ti fi. j j, .8f«<ifon<tvjw, - 
U o common carrier, whw is ogfoed hle.hitfoiand .urifo 
hat conveniences refdfos toearry gntfiUi W ia lltlt|^ to bo 
aftion in the fame snanMiMt nwiafoketM wbeeAifomk 
to entertain a jSueft, rir a fnrith who r^foa< fo fode a 
horfe. tSitw^^Stp, jay.iMfoit'e carrier aiay'wfofo fo 
admit gooda into hie warehoufeatiannufoafonyde lifoe, 
or before he it foedy to take hit'journey. IA lU&ti. 
654. ' ‘ ^ 

A fornmon eairier may have aftion oftfov«rnrtiia& 



goods are fodmi from a cunforv’lfotoy bring ia 
meat egahtft the felon as AwliladMfo’fMdri rifou^ifo 
hat only the poffelTery, ud noc-iho' nfblnfo prO^y I 
and the owner may likuwile prefoT'an tadiftment agrinft 
the felon. Ari. 39. 

By four. cCmv't. A I, Carriert are 'not to travel on 
the Lord*!) Bay. 

By lifo Stat, j XT. ftf jif. r. If, The joAiM ate an* 
nuaUy to affoft the price of land'Carriage of goodOto be 
bfoaght info any ^ace within their JerifiliAiOn, by any 
common carrier, wJfo is net Vs take more, under the 
pedblty of $ A And by the Stit, at Get. a.e. m 8 . f j, 
A enrricr fi nht to take uei«i for eefrying goods ftfon 
any pfow m Ltn d t n t then it fttiled by theJuAices fob 
the /Cforjring goodi.^ste LtnAn to fiiek n phoe, Under 
theriame ptnaity. 

By Sfor. on r. 8. jUf, 9, CemmllBdnerd for rtgo* 

fotinf the anvigetiori of the river Xfomw at* ta-rufo the 
price of water Cforiage. 

By Stah )oQw. a. r. n.JeO. 3, Jodket of dfoCsty of 
aih die rates of carrying goods tjonesta 

Ittndtn and ar^fimn^tf . 

6srrier« add waggoners are to write «r paint on foeir 
ivsggont or carta aMir aaiBes ned^acet of obode. Sm 
titles Cartt, Htgivapu 


II. At confoOttxfow n mirier is tiride by die CnAom 
of the realm M Arnke goed Mi^oC gifods eofruAcd tp 
him to carry, except ioch loAcs as arifo (t) ftom’fbe aft 
of God, or fooritjurid accident 1 or (a) froto the nft of 
rbr kiefs' oncmiefriiMo which lOaybe added (3) ihcdc* 
fault of the pmty fcn£ag| them. 1 In/l. Apt Cigft v. 
Btntard» aXelfi^.-5pp: 61m 

a. Where 




iii li^r In «omit^ thrangh' 

\fid^n *f -W«* driven 
mb ehe boy wa« 

^ IWN^ baving^ b^fnoccafiOKied 

i^jfGioi* fwhkb ^o caw of the. defendant could 
or fore%e.<«r>Bpt in tbit tiife it wns held 
Aif chn hcty^men /bail gone one volnntarily in bad 
W^bbr* fi) that there wei ^t probabdity of hie being 
Vlfe ^oald hnvc been HabJe — ^ JW/e/ v. St€phm% t S$ra. i aft. 

, tipcm ground of iu bong thend of iOod, if q 
C Wgreian in a teni]>ed, fer the fafecy of the lives of 
ibla^padfengers, throws, ove^vbqard anytirunksor packages 
.1^ valqe^ he is not lUbie fer tbelorsi^ I ^v/. Ktp, ygf, and 
. life Av^. a8o> and i /^^.ipo: i Wilf, t%\. ^ 

The defendant having lodged bis ivaggon io an inni 
an ‘ ac<i^ental Jce brpke/e^.: confnmed it«— he 

was adjudged liable t that negligence 

^ does not enter ipioi the giiqdiwyWf thU aflii^, for 
though thf carrier ttjit afi t#per yet, fii cafe of a lofs 

be is liable* Fmt^U y» Biuot^ iTerm Me^* Zf* 

But where a pompTon.' carrieifi bat^iulea two places^ 
(SioMTpen and carry goods 

frAoi one place to the otbei^ j^'ib^^^..iQjfwaTd€d from 
thence to a third place them to Stom » 

. pi^tt there put Iheto in hia warthMie^ Jn which they 
. were deftroyed by an accidental befbrebe had an op* 
portun|ty of forwarding them $ in this cafe the carrier 
was held iioiC to be liabfey the keeping themon the ware- 
boof^ itt tbw cafe being not fee the. conveoitnee of the 
castieff bucot tbeou^nac, 

I. If a carriar-U hi (ball bn liable for ebe lofs i 
- not on the grqnnd that he nap charge fbe bundred under 
the (latate tvWinch^^^ bat bcicai^ if it were qtberwife 
. he might by .Goikifiop widi robbers^ defraud the owner 
of the goods ; and fo la other cafesi where the grounds, 
are the fame, t Ao. Ah* 538 : 1 ^e/i. 143*^ 

But if a carrier he robbed of £^0ds» cither he or the 
owner may bring an aflion agaioS|.the hnndmd^.tomake' 
Sc good, a Sound, 380* 

Witcre in the cafe of a mafler of a fliip it appeared 
there wai a fnfficient crew for the fliipi bo* et 
. aigibt efeaen ^perfens boarded the Ship as pbratee* nnder 
. ptecenoa of preSngf and plundered her of the |lods» 

> M ’draaadiudged the mafter (the (hip being 1^# corpus 
t^as liable^ for faj^or force (halb not excafe 
bun. M»fi V* Siuit X /%rr, 109: a 691S 1 Med. . 
Barclay v. ffimnsj £..24 Geo* 3; cited I 

5. fo an aSSon again# a carrferi for negligeiitly cariw- 
tng a .pipe of winct which by chat spians biirt# and the 
wine was fpllt^ it was good eyidenen ^r thr defendant 
chat the lofs happened while be was driving^WM^^ and 
arofe from the wine being in a ferment p fe mae the Icfs 
was occadoned by its being fent in tba^llate^. Je/L' M P. 
74.-««*-So if a carrier's waggon is fully and pec n>perfoa^ 
forces goods On him* and they are lo#, the i|Ot 

liable. Lrorr/ V. 2 1 ay. . ^ 

4. But the following exemptions > by Aatute Kaye been 
found necffiary for the feouricy of etvaira of fliips«^ . 

^ Snitt, y Get, 2. c. 15, No owners of any Ihip foaU be 
to anfwer anylofs^ by, reafen ofrsKfewifow^ 
mafter or mariners^ of any rgoMi filver, €sV* fife bfefe 
! poll S^af* ebGro.a. or other] gmij fhiptal 
of fpr aH done by the mafter or marine^ 
ftwacr’a privity ; beyond the valtte of the 
J 



jfe 'fervf4«^'MoW''Or 

be- 
^#ema- 



befo‘ 

^tyi 

qceaftoQed^feMi^tihe-M^ ^ 
yond., the valWbf' die (hfp nnd'mlglih w 
fter Of omicifefer 

robberyf^r. "■ 

Tbofe afls do not fhapeadi^ii/ IftltMulent 

embetzlement, ntfd 'if feiferel prbprfetprs briMighters 
fuftaki fodi 4 o/s, and ihe^ ealue df the nia' might 
is nosfttiftdenrm tfta^ foHcoeaipenfe^^ d^lbfslhalt 
be averaged athoogft feeiff. ■ ' ^ 

No ouiMer ihallbefiilmft to anfwer for lolrhi^ipening 
by fire on board ftiipu 'yh^ 46 5.y« 816 . f jc. 

No uk^hr or stmrri (hell be fiAjtift toimfe^ for ^ 
fo/s of gotdy filver, diamonds Ifr. by reafea:. of any' rob- 
bery^ ^c. unlefs tbe (hipper of fuch goods infert the 
(rue uatire, fud/i^ and cwfer of the gold/ his bills 
of lading, fi* 26 Oeo, 3. e, 86* ^ 

Previous to chit Ihlf ftatu^ if was detei^mined;^ that the 
owner of a Ihip was not liable beyond the value of the 
iliip and freight, undeti^/ii#. jQdo. a. c. 13,111 the cafe of 
a robbery (of dollars) in which one of the mariners was 
concerned, by giving tnfcelltgefkie, and afterwards (har- 
ing the fpoil; Mitciill, 1 Tirm Rep. 18 ; where 

it was fafd, the ftatute was to pfoteft the owners 
againft off ireachify^iti the maft’ilf or mariners. * 

ilL In witr to charge the eanier^ thefe clrctmiftancea 
are to be obferved. 

X. The goods muft be loft abile In the pofteflion of 
the carrier himftif, or in his foie care. — Therefore 
where the plaintifts, the Jtafi India Company^ font their fer- 
vanes with the goods in ^eftion on board the veftel, who 
took charge of them, idid ' they were loft, defendant 
was h^d not to be liable. 1 Stra. 69O; 

. z. The carrier is liable only fe far da be is paid^ for 
he it chargeable by reafon of his reword. ' 

One brought « box to a chrrier^ hi’ which thOre was a 
large funl of money, and the carrier demanded of the 
owner whit was in it rhe aniWeredit was filled with fiiks, 
and foch Ifke^goods 1 upon* which thq carrier tdbic it, and 
was robbed: and mi^udged, that thde'afeier’ was liable to 
make tt good : bbc a jfp^dhl acceptance, utp/rovidodthen 
it u$ charge ^ meu^» i^dld hifee exciifed ' tbe calrrier. 
% Rem. ty$ 7 lJtirp: 8^* 

A pdfon detivered to a barrier's bookikeepeft'two bags 
of Sidney foaled up, to be cArfded from Loddid to Bxeter^ 
and told ‘him that it was zdo/. and took , hit receipt for 
ibe fame, frith ^dhtAftof deUnfeSjf fait ior. mr erne* car- 
rkge aod rlfi^ue : Ifeough it be^prowlld ^aj thefe was 
460 A in the bags^ if chd earriOirbe robbed' hi^ill anfwer 
only for too A be^fe there wee a parUtular undertaking 
for the. carriage of tbit nHiifOdtio feibrei and his re- 
warxK whidrsmeKes hifti anfrmaUet ^teii& no forther, 
fiords* 4ft6. . . i 

3w Under a fpecialdr^qfelUedbfeeplamce thl 
is bound no fvruier d^aa he andemhea. 

Poy where the owdfrof a ftage^^ebakhputs odtan ad- 
vcrcifomeiit 4 fe not be. anfwfeable for 

moneys p)tfe or Jewels aobtathp yaltte of s /. unlefr he 
Aid notice^ and-wae ppid aeccardnj^ all goods re- 

ceived 




CAK^ 4 ER. * CARTEL. 


uBdV'tiMl 

for^ irll^ tiw c6Klboftt«ri^ notiiiAlts 
GiMw V, Paymtf, 4 Our, aag8 : not Mr«il to the MMat 
. of tile s /• or the fom puid 6 ^ bookidgi^ * 

Hf lBiaeit Refit. 298*-*^ thcfe Ciftia perfiboidoofliimiiei- 
cott^Q ii not neceAkry fo coeAitute k special acccptasci^W 
Adyerttrcmeptip nAikei in ^h« armhooft^ and IttntU 
blllip which it it probable the plainfiff fawv 'or e^ich he 
miAx have iecii> are fiifficMot* 

,FroiD thefe calet^ 4nd the opinion of Lord MmsJSetJ^ 
it icemt that' in ellinAancei of iending things of 
value by acarrier^ the ctoocr ihouM h^ve notice and be 
paid accordingly. See ante ti« 4«< . t . 

4* A delivery to the ciuKriei^t<ftri»at b e^deUvery to 
htmfelr» and ihaU charge Mm i but they muft bo goods* 
Aich at k is hb cuflom to carry, not out of Utiine of 
bafinefs. Salt. aSa. « , 

Inhere goods are loA whicb> have been put on 
board a fhip, the aAion may be brought, either egainA 
the maftcr or againA the owners, a SsU, 440.^1? one 
owner only if fued, .he muA plead it in abatement, tbee 
there are other partners ; for he ihall not be aHewed to 
give it in evidence, and nonfuit the phnneiK j 
a6ii. See ante U. 4« 

6. It is not neceiTarj in order to charge the carrier 
that the goods are Ion /a tranBtu^ while immediately 
under his care ; for hC is h^mnA Ss detwer them to the 
cen/ignee, or fendopticc to him according to tbe.|iireC‘ 
tion, and though they are carried fafe)y to the inn, yet 
if left there till they are fpoiled, and no uotke given to 
the confignee, the carrier is lisble* 3/^1^419; % Bh 
A*rp. 916. 

As to the ptoof neceflary in an aflipia tgaiiiA a csirier. 
See tide Batlmmt 5.— That a carrier iray retain goods 
for his hire, See 1 Ld. Riym, 166, 7 ja» 

CART-BOTE. See tide 

CAR 1 5, By the S/ae* Sfs/. 2. r. 19, 

20; iS Gee, Zi r. 33, the wheels of every cart or dray 
for the carriage of any thing from and to any place where 
the Areets are paved, within the bills of mortality, fife* 
ihall contain fix inches in the felly, not to be (hcM with 
iron, Apr be drawn with above two hories, ander the 
penalty of 40/.— By the Sta/, 1 8 Cec, a. r* pj, they may be 
drawn^ifi^itb three horfes end not more, and she wheels bo- 
iog of Ax inches breadth* when worn, may be Aiod^with 
iron, if the iron be of -the foU breadth of AxMches, made 
Bat, and not fet on with rofe- beaded nails: and no per- 
Ton (hall drive any cyt, Cs^c, within the Uinhs^aforef*id| ^ 
unlefs the naipe of the owner, and number of tucli part, 

• £s^c. be placed in fome confpicuous pUceof the carts^&r. 
and his name be entered with thecommiffioners of|back« 
ney-coaches« pnder the penalty of 4<>.r. and every w/on 
jusy feide and detain Aich cart till the penalty be pip.-*** 
By the f a. c, 37 : 2. (.43, The d^ver 

of anyfueb cart, riding upon fpeb cart, CsTr. not 
having a nerfon on foot to guide ihp fame, (ball forfeit 
10 i: Anci by Sw. 2^ Gee, 2. ^.43, rhe e^pzer fo guilty 
Aall forfeit toe, find my perfon may sippipbend the of- 
fender. " ^ 

Oa changfng property ne^r owners’ nanifs, .to, be 
affxed, so Gee, 2 c. zz-JeB, 2, and tmbe eniyr^ with 
ihe commiffioners of hackney-coaches. And fee 6 tat, 
2.C, 27, to compel the«cmry of aU carts 
driven* within gve miles of Temple Bar* 

VoL. I, 


^ CARVAQB,'See|i^iawaihi^ 
i OARUQA, a piDoghjf Aom.tW.olA 

OdlHc which prelhtti Ir^ wodd fee kttjf fort 
efwh«eiad,Mi9iig4i( hewed’ cAw/ and <i«r,''a ptowidtfnor 
;ru«ckv ^ 

\ '< 2 Aib|fOiAOB, A IHtmte Impofad on 

every ^ t&h pdWic ^ firvicft f and as 

‘ jWivatjtaxantm^hy was hy earucates df 

landv Meie, ^gt,fem. %,/. 294, 

< €ARUCA'rBi(wCA{bV%ov^Lntiir;cm^M /#yir.] 
A pteugli-^letid I which in a deed ofThamas eh Artha* 19 
Bdme 2, if declared to hg efpe howlrcd acrei, hy which 
the fthjeAs bayeTosMetMlei bden taxed 1 whereupon the 
tribttNl fbcfevied'<was etfM tdf^pdgitnd^ or eanteagivm, 
MrvAt Uk oe'ceep* nS*. Bna Abeir Btya, it is |i gieat a por- 
tion of land ns may he dUed‘ le n year and.a day by 
Onei^eg|bs which Mfo hilled Mda^ trkUk hr^a, 
a word emd ki the^ Brieijk lawa^ And dow by Aitute 
iBB 9 Bi 3, c. ap, a ptough-taed, Idiith may contain 
oufes, mills, paAnre, irteadow* wood, (sfe, is 30/. peo 
mmauir, ' w ^ 

JleirAkm^ in his chapter of tenure in (bcage^ fidth, that 
(bee /inker ^ y«#d*carttcatn, a (bke or ptou^<»lAii 9 hreoll 
one.. Sieiw fays. King Hen, III* took that lie two 

marks of filver of every kaight^s tee, towards the maritt 
riagex>fliif filter JfaMa lathe BmpeiOS. Amah^ 

Refidi in bis expofirion' of words; filys earvfige U 
to be quit, if the kiog (bait tax all the lands by efirofte t 
that is, a privilege whereby a men is, exempted from car* 
neetgi. The word carvers memloned in the Seat, x8 id, i, 
of warriaf and toriofs,«and In Ckana^ e * «, And 
A* D. fzoo^ on peace made between Soglaad ana FiWm^c, 
King Joimdm the King of franee thirty thopfand marks, 
for which <0^vag0 was cOUeAed 4n England^ iit /• 
for each plow*^i$|pr/i». v. Carua* Kentut^e Gl^ I hjl, 69, 
^ and ‘ > 

CARIfCATARIUS> He that held lands in earvage, 
or ploug^h-cenqre. BareckAnfia, p,$s 4 ^ 

CA§fi AAiott on I Bee>^title ABtM, and alfo Com, Dig. 

CASSATUM AND CASSATA, Ry the Sax*s called 
hide; by Buht/eemiUa, is a^botdie with land fqfiiciiBnt to 
hMunsaiooiae family t* Rex Anj[t Betehed^ de %io Csflaris, 
sfixam if mefUt fBe. HovCden anno 1008. And Hea* Hant^ 
mentioning the fame thingy inftead of tajata 
Wrisei tiidm, 

’ CASHLlTBf Baxmit A mulft or fine, Biwnt. 
CASSIDILB, A little fack, purfe, or pocket. Mai. 
Wefim. ' 

CA?K« An nnceftaitt quantity of goods ; and of fu- 
gai contains finBm^cight to eleven hundred weightr There 
are alfo ev^t Ibr liquors, of divers concem.s 1 and by 
Seat, as c, ^1, none, were cq tranfpcMt any wine 
tfr. except for vl^ualling (hip’s, un^ a certsin 
penalty. n 

C AbSOCK, or CASSULA, A garment belonging to 
the pfieft, ftejfi miner c^. See Te^h* 

wASTBL, or CAS*fLiR, ea/cllum.} A fortrefs^in a 
town ; a manfion of a nobleman. In the tune 

of a* a. rbere-were in Bnghmd 1113 caiiles ; and every 
caftie pontained amanor»: but during the civil w^jb in 
this kii^nlom thefe caiUes were demolifiied, io (bat ge* 
nerally ^re are odty the ruins or remains of them at 
this day. zinft.si, 

J> d 


castellain, 





CASTELLAIN* The lord, owfier, or 

capiain 6f i and Ibtnetiiiiai t!he conflgbk of » for* 
tifiad MrsJS» ML e. a« eef, i6 t'j i. fep.jn 

It harb liWwi^ bcOo talm fer him that hath the cudody 
of one of the king’s maa(ioii*>houre9, allied hy the liom* 
birdi carw^ ih Ehgttfii tttiiirti $ dioagh they are not caAics 
Of pfacei of defence. 3./^« ji* And Mamimdt tn hi« 
thrtft^Leieup f$ftB theft ii an ofiieer of the fored called 


^ CASTEtLAItlUM, CASTBLLARir, The ftecina 
or jtrifdifeiofi of a caftle.~E/ temm i^itm jwcta caftella- 
jriifffl* Mm. Angl tom. t.f. 40S.» 

CA8TELLORUM OFBIt ATfO, Caftle-work,or 
eite and labour done by infeHortenantij for the building 
•fid upholding of caillef of defence; towardi whien 
rave their pei 


car 

CASTEft, «lt4 CaB^TER: waMt «f ^eik 

endH^ id 4hd« wwdt antdaiMMl AvdAtht , 

for thu temtmMMW ot tlit dud wHt Eivnt by tlte It$mmu 
to thofe placet wkii thcr built caAlm. 

CASTRATION, Sm title 

CASUAL EJECTOR, In (gamMt, a nominal de> 
frndant, and wno watinnet fneb nntil appaaiwocc bf oa 
for the tenant in pofleffioa. See tide SjtAM*. 

CASU CONSIMILI, if a wit oftwy granted wbeM' 
lenoia by tbe nrtejjf, or Mumt for bfit, sflttu kt fet or in 
tml, or fir amtbtr'i Ijfii and if broagbt by bfoa in nver- 


iitm. M*h. Jkel tom. t./, 4C».. /•» againll; the wrt^ft* mbtm facb tenant fo alien* (obi* 

CASTELLORUM OFERA^O, Caftle-worfc,or Arr> pMjndiw, and w tbe teonnt'a lifo'time. ft lake* in amo 
lite and labour done by inferior tenant*, for the building from thir, that the clerka of tha Chancery did, by tbeir 


Ibne'gavc their nerfonaf afliftance^ arid ether* paid thenr 
contribution. This wat ona of rite tb^neccffiNiy Charge*, 
to which all land* among oqr dbi^imieeitora were ex- 
mftly fubjeCl. Arid nRer thw cMigueft an immunity 
mm thia burden waa femetiwei glinted. As king 
Mm. II. granted to the tenants wimfo tha honoar of 
Jht fpditl ie oj^. titwlbat eaAelldnun. 
Perwi. jkitiq, pnge 1 14. It was imlatpil to build any 
calRu without leave of the king, tffcieh wat called 
emjMmUo. Du Frr/ue. 

CASriOATORY fin fioUt, A woman indiacd for 
being a common fcold, if convifled, lhall be fonteneed to 
be placed on a ceruia engine of eorreOion, called the 
tre bucket, renfrri, tymoriMn, cuJNgatry, or 
JM, which in the Same language ftgnifies the fcolding 
Aobl ; though now it is frequently corrupt^ into duthHj^ 
/fef, becaufe the refidue of the judgment thetp when 
fee is fo placed therein, fee lhall be plttnged in tbe water 
for her punifiiment. yln/.ttgi 4. CMtrnm is 

allb termed pginfiole and tokefi$le and by feme it thought | 
corrupted from tboaking fiml. Though this punifement 
is now difufed, a former Editor of Jafh^s DtHo (Mr. ' 
MvgeHy) mentions that he resnemberi to have feen the 
remains of one, on the eftate of a relatkmof his in IKur- 
mikkjhtrtp confiding of a long beam, or rafter gloving 
on a fdcrom, and extending to the centre of a large 
pond, on whidi end vhe (tool ufed to be placed. 

At Banturj in O;cjor^n€, this punilhmeiit has been 
ttfed towards common whores, within the memory of per* 
fens now (1793) livin|— and the pool for the purpofe 
yet retains the name of the tucking but theenmne 
was not long fsnee removed. See Lamh. Biren* Utu ic 
f. 12 . 

In Domefday-book it is called Catheim Herceralij, 
and was ufed by the Sanout for the fame purpofe, and by 
them called It was andieatly akb a pbalfe- 

ment inliided on hrMuers and hakers tranl^fiiUg' the laws, 
who were docked tn ftertorcp in flinkiog water. 

C ASTLE-WARu, Ctt/Hegnfdump vel n»M'dnm 
An impofeton laid upon fuch perfons as dwelled within 
a certain compafs of any cattle, towards the maintebaiice 
offuch as watch and ward the cattle. C^nrtOp cep. 

25, ao : 32 Bmo S cnp. 4S. It k femettmes uM for the 
cireuir itfelf, which ts inhabited by thofe that afo fob* 
fed cp this fervfce. CafiU rents were paid ^ by 

perfelfii dwelling within the liberty of any caflle, foe^tbe j 
atti^taining of watch and ward within the fame, fey ^ 
2Z ^ 23 Cfir. 2. c. 24. thefeand oiheriwits* 

' in the Dutch) of Lancajkr^ payable to the king, Wtfa 
vetted in troiUcs to be fold. 


from this, that the clerka of tha Chancery did, by tlieir 
commow ailent, frame it so the hkmifs of An writ called 
in eafn premtifep according to the authority given them by 
the Stntu Uh^mmto{iiBo im)cmp. 24, wbi^ Aatute, as 
often as there happens a new cafe in Chancery fometbsng 
like a former, yet not fpecially fitted by any writ, au* 
thorifea them to frame a new form anIWerable to the new 
cafe, and at Mr the former at they may. 7 Rep, 4 : 
See FMo Nnfo, Bcmfe, 206: Teme$ de Us Sm 3 
Comm, 3iu 

CASU PROVISO, A wit of given by the tta^ 
tttte of Gloucefter cftp, 7, where a tennnt tn dower aliens in 
/ee, or for life, Epcb and it lies for him in revajSsn againll 
the edteneo, Fttn, N,Be 205. This writ, and (he writ of 
en/u eo^fimtUp fuppoTes the tenant to have alieued in fee,, 
though it he for life only: and e ca/ttpiovi/o may be 
without making any title tn it, where a Jeafe is maae by 
tbe demandant bimfelf to tbe tenant that doth alien ; but 
if an anpetter leafe /or life, and the tenant alien in fer^ 
fsfc, the heir in reverfion mutt have this with the title 
inelodkd iherein. F* M Bh ao6, to;. 

CASUS OMiSSUe, Is where any particular thing is 
omitted out of, and not provided againll by a llatute^ 
fsfe, 

CATALS, Catedletp Goods and chattels. See Chattels. 

CATALLI8 CAPTis Nouine msTaiovioMM, And* 
ently a writthac lay where a houfe was withia a borough, 
for rent going out of the fame ; and which warranted tha 
taking ^ doors, windows^ (/r. by way of dittrefs for 
rent, Otd Vettm.Br, 66* Thir writ k now obfolete. 

CATA2.LIS RBonairiMs, Au ancient writ which lay 
where goods being delivered to any man 10 kpep iiU a 
certain day, arc not, upon deoMUid^^Uvered at the day. 
It may be otherwife called a writ of detpgates and is 
anfwerable to fepofti in the Civil law. See Regm. 
Ongo ;m 9, and OkdNat, Bn, A). 

CATAPULTa, a warlike engine to feootdartt: oe 
rather a crofs bow* 

CATASCOPUS. An archdeacon. As Cmtgeo 

CATCH LAND, dn NotftB there are rem/’|yeunda 
whm it k not known to what parifh they cerlainiy be» 
long, fo that the minitter who hrft fesves the tithes, doea 
by chat right of pre-oceimtiou ei^oy them for that year s 
and the land ofitbk dubious natme is there called catch*> 
land, from this coftom offetaiilg the tithes. CoweL 

CA^rCHPOLEt SetteaebotoRnsm Skeriff*s officers am 
commonly h caBed. 

CATHBDRALk eccltfht eetdkdra&.'\ The church of 
the bifeop, dad head of the dtocefe : whereiq the fervice 
at the chorcb k performed with great cemnoay. Sew 
ti«ie Churehm > 

CATHEDRATiCKf 
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4Ullpt.^*i -'■■ ■ -^^'i <■*)■•' 

. CAfV^SXlSt* A' 

< r-v. *ui 0 M 

l^ftf'nni#^J|N|*.it«^ lie: 

’ ’ .'Ajk 

By cite Vdi ahiclto^ a S* Htfilmth 

cuAt ctAM"’ totd> ''■Mimkif AmM- W’tulilii'^ie tmnf «tiicr 
id^tif*: tMn ^ Gm^ *. 

c. tvtjwiMf Wtt ar iiw#>?wy c»wii pti » iw. * 
pcf^'tiud b)r>4»4K>»6<i^ B^'i^ArtMif «Bftl|ran}rl« 
imporM franiMbNMaty/i^cv^Aad-fbikWMwiiMMi- 
iB|^ iS0;*;’A *: foCi n. «*7 1 tad^sC; •. as.-' 

As M hittHg Mji fiUii^tav3»t pcipAis-'fiwn 

buy lay 'ea}f,'&A f|td ihayfilisii'isfito 

s)i«« )a<i)kit ftnw narkst «l^ <«■) yt&i:«fA»feMM{ 

double tbs value. Sn^i 6 ^ n 19't <f €i> tr A49. 

7, 8.->Aiidthe'fiidaft-y&4iib^6.A ift tS-Mtatyeal. 
sd by A’Sf.' tx&m ^ r. yt, svlm lap^megeoenfitoiife. 
ftsillng aft«f ^iBMteiik<sfBtMqtlem«tts 

enforcing tbe famei kut hath aio rtferthce taany pr«ced> 
ing a£t.-~By Stiff <r 9 » t, c. AfeTuthn. woker, 

«v Mot emptoy4(CiMbMyii^'«at^B>*'uAMirs)> 'Aall^ 
and Ml for hm^'U^LmdhftSVt witlria tbnMUs nf iner- 
ulity, on jpenaliy of double the- valos of <he eattle 
boMhterfbtd. » i 

' By fimersl ilsiutM made Aemnawem ibMii iiie'Ueg. 
bat mn empowered to Aake regnUtions caneMOt the 
spreading of dMteatjptti-usioiq; mlhed'eaims' And by 
5 tat, g Get. 3. e. 39^he afty prohiidt t^ InpertsAos Of. 
'bidet, Ihiot, bopasi 

By Sf«t‘ i.CM tf No Awrrram cotravetwith. 
catd»e«-dhwf9ir,-bo’]mitaltywf aevr- ■.. .■"'•■* •: 

\ By dnsA VI r.Ay^ Several wMai>UB.M|B(da<> 
tioni sre'niadO^ (or'iNevest (be croefanM'Of and 

others, is drfvbtg canie ha iMMin. aod-tbe 

billt of mortidity, by whidsO'Aav him'-- 9 o*> toi.yv/<k' 
impefecKoit thm fce-mil b a ha i t iow e.oi‘ioarlHeni]i.*e im*. 
prifoimient t and penraatia nvwsma tbblaadiiaayotiswd 
aMetomw of £swb»y 10^ ^^ sil g n llmW n i b»*Agab<t»llie 
parpdfes of the aA» and which was-acconBa^ 

As tr irt!W,)t'iwiAsay.|u»kj)^^^ 
ifAs.hi, .whoevar ftaltwawiit»<>»« a Ba | ii > arffony. 
woe bead, the praper^ at waotiMf- ptrfaiB^ the.hcWb 
beitif 'eltve, liMl jAy tfid>ledaiiiM|ai and 

By Sta*. as ^43 Cm wiHoimiyrOiiUwlalbr. : 
aadwIUbigiy twbUhoiqi lMiMiw’ dvM^ oa.MltM^Oitilela. 
tlie 'night'-time. It felony } BBr4b».|rio»'4bi^.j|l|l^ 
eleaieft wbeiwan^Mrted'lbvileaeii- yaaie..' " i- . / 

' ^nd'tf any tfall athcioufly t nsi W »j ; ww iW or hm dtth 
eattio '» the aightstiaiev' he BMl AHMitethlB dasia|ct, 
'byaAion of ne^ts or on. iheeafti^ te bw tried htmre 
■|hieeJoMcetjo#i*ao0 aiidtaJ«^'’ • 

" '% dtas.^t 4 i'OiW'Svr.A^^llMi> 4 B'dh».iSfc 4 |t 
'oofly driving away or dealing anw onan,'ybiwr-e«wt, 
Aoi^ {yr.*«>:WHn|'lbeiiv«MihihtdnvOaAiri^liifiear. 

et aofbaivoM, A'i<iad»>Monpwhh»«( -be«w9t 
of dMV yaadhuyspeadiat piwiknti^onoAMdOafOMO* ■ 
yi£l|oii have a reward of io4 
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nod. bdtcf ea^ i^ 
p)tk ftw,. the 

iftsiliMltm^tilietW^ infpedior— 

aiQdiMtiM»IWIfV>%^'|t'<^^ Hwwa,.tfv. Qfe. 
CAITO A TskB^ <A Im'a end*^ or..tb» laktom of.a 

iw top’tiM- leitiMicp w. oi)ump^4< iohi||isat.M ^nobate 
af.aivitt,4rc4 |%«r4.e|MeMt at.ttc^^ 
toAmi It^S* 

bCMa. the rowset bi|it§'ajlpeGii^ h«a 

bean ^dgadvoWwhMf^^^ij-^ 

'j^uflubtfat.' tA eayei|t>^|tjt|t«!» 'ajpafdt,a mllrjpiflelh 
fseooJMehroe aagdwbt-aaM.ihU.te foe tbe'bvtituf eCt|w 
4i|ltiM9!*'that>'h* .4o-«o 

temporal eoaru do. »ot .n|pMd^^thel!b, leiittAf caifei% 
-ra.'Aaf. A^s. ipt-v, » ,. 

CAVEftSy Oifondert rriatwc to tbo-d^uiiri fb 
jUrtiK whA are pttBKhabto..i» the ey yue^ 

eowrt.'.' ' ' • •,"•'■.< 

CAdtCEJS, See Staf. 6 St^jS.* esp* y,, caj^^lijig 
■fowim. Waya pitched wkb or other dwatSvv«'W 

. CAUftC^ES* Camfiii,} that «tqw tiitb Jhs 

gi^.wbbiit 'the i^year t.ajg, fordniot tham(^voa,.<ho< 
arii||wf eaw r mw a f s,ho 4 driviiag foaiiM oat 

-piiiMf t ondAawwg gceK h|nlcs iwlsipmd, dUy/dwtrad 
fittlO'dwtw jbws, fore -(ha htdoiY fiyt) dkatthrywere 
.|N|ilHWSMye«cr«tMa .to tbrir debtors e Owef fays,, they 
jMcao' thela nsuno' Aont CmfimkCmfi,o tonm la JLsia* 
;diari4»»whtde<tht^jW^lM«otfoit oforyaad 

eMhiriew 4 ' Aom, » whe.>Ke ,^^rtadiag. . tbemfolves, . they 
4 dnMd' their oorAd trade throitgh mod pam of Ewspr, 
tWwdWofWa^eoauBon plagua toevtty nation where they 
■came,' .The than hUhyp ' of Xew^ •eatGoatmuiiitued 
.theme aod.l^g A^e. ^ baiiilbcdthem.AoAtiut|ing< 
#Ban49^th•> year Bu* bewg.tbe paftt*t.|folidters 

.aiilNlt;«iatiay«chaagem< 'they were permitted to pt.t«m in 
.Abtepiliiri.'i4^e dtoygh in a very footjl a^^'^,|bcy 
.;wete driver out of dw kiogdein atrip for thrir ■ 
.nfiileedadiotntil^. ' t. 

vCAXIdA.htATRI|dOnH BA'^QjtiTr. Is » writ 
<mhihh .:HiN<.wliani.n wontah-giret li^eeaWn in Ae. 

Aiairieffo’efc te^ahe bMont he foopdd .aiafay<bere end .M 

roittiMhjlodo.ft iR any yeafoiiabW rinrir bripfidMitnaao 
'tofriridv A«r.Orip-^'if swoipdn-anltforiufifoieet to 
adaadgeK^eyeAdfofoaktotbeiwt^ io>iirieqdrtiier.-.aiid 

X who.lbalil be her hulbaad j if the.marriM« (bail not 
vedbO^ .foe ihiril have the wA'.'of MM^aissrfoupff' 
fnrtm^’ MNfoB the draogerr n|Mwithdai)dtag the . sIM 
of foaf!ltMNiiNM.abM«tiivrAl<mif^ 4 |fi. A boman 
upda amdiriba cbm he 'foonld trite her 
towiA, and hahnda wifoatthetiiiieofthefMifoieoti 
and mbetwipda tfahwealMO, for not Mriin«ni|^ .Che eon- 
ditieb, enternd ^in into- tbe laoi^ nnAhmmttry was 
sriind^ lawfol, ritoa^ opona fecond fooian. Lii, df.. 



CAV 

mntto^Ed. 5. Th^ Kii|band«^ wiA may fue the writ 
taufa mati^imoHU pr.irfaciti ag«ii)ll another who Ought: to 
have ivlarried her : but {f a man give lands to « woman 
to the intent to many him, although the woman will not 
marry him* ^r. he (hall not have his remedy by writ 
€(tuf(^mnt\ini'w\ h¥aktnii Nt^m Nat. Br. 45 9 « 

CAUS \M NOBb S!QNIPL.E$, A,, writ dircAed 
to a mayor of a tbwn» who was by the king’s writ 
commanded to give feiiin of lands to the king’s grantee, 
on his delaying m do it, requiring him to flfem cauji 'xhy 
he fo.delays the perfbrmance of his duty. 

iCAUSCS and EFFECTS. In mod cafes the law hath 
refpc^V to the cauft^ or beginning of a thing, as the prin- 
cipal part on which all other things are founded : and 
herein the ncxt^ and notcherexw/vcaufe is mod looked upox^ 
except it be in covinous and criminal things ; and there* 
fore that which is not good a^ Mt ^|l not be fo after- 
wards ; for fuch as is thecaufe, iuchni the elFed. Plowti. 
ao8, 268. If an infant or Ame-covc^t make a will, and 
publilh it, and after die of full age«, or Me, the will is 
of no force* by reafon of the origintiuMj^ of infancy 
and coverture. 1 >• Where the ^knA ceaAcbf the 
eff€& or thing will ceafe. Cs.I.//. i)- # 

CAUTIONE ADMITTBNDT, A writ that lies 
againft a bilhop, who holds an excommanicated perfon in 
prifon for contempt, notwiihdanding he oHhrs fufficient 
caution or fecurity to obey the orders and commandment 
of the church for the future. Rtg, Cr/^. 66 And if a man 
be excommunicated, and taken by a writ of JtjpiiJica and 
after o.lfers caution to the biihop to obey the church, and 
the biAop refufeth it } the party may fue out this writ to 
the (hcrifF to go againft the bifhop,. and to warn him to 
take caution, But if he Hands in doubt whether the 
{herifTwill deliver him by that writ, the bifhop may pur- 
chafe another writ, dircAed to the flierifF reciting the cafe, 
and the end thereof ; Tint pracipimus, yW ipfum A. £. 
u prifma pradid. niji in prafnitia tua cuutlomm pignorai, 
ad minus etdem epi/c* dc Jathfadend^ ohtuUnt, nnllaSemts dor 
libtras aiJquM mandato ntftio feu ipfivs ^pfeopi in hac, pai'te 
/pccialir'^\\ When t^e biihip hath taken cautioo, he 
is to certify the fame in the Chancery, and thereupon the 
party (hall have 4 writ unto the (herifF to deliver hiin. 
NeM Nat. Br. 1 42. 

CEAPGILDE, From Sax. ceap, peats, catltlo; and 
lild/ut. /oltuia\} fience it vs folune pccudis : ftoin|liis 
Baxon word gild, it is very probable we have our Ateglifis 
viofiiyUU', as yield, or pay. CoweL 

CKLER LECTl, The top, head, or teller of « bed. 
Mf/l. Elicn apud id^hartem, AngL Sax.par, l.p. 673# 
CELLERARIUS, The butler in a monkery: in the 
Univerfities they are iometimes called manttple, andfome- 
times caterer, and fteward. 

C£NDUL£, Small pieces of wood laid in form of 
tiles, to cover the roof of a houfe. Pah 4 Hcth Jv p% |. 
tn. 10. ^ » 

CENEGILP, An expiatory mul£l, paid by one Woo 
killed another, to the kindred of the deceafed. Spelm* 
CENELLiE, Acorns, from the oak. In our old 
ingi, pefgna ccnellanm, is put for the pannuge of hogSj 
or ranntakgof fwiue, to feed on acorns. 

CEMMINOA, Notke given by the buyer to the fel- 
, fhat the thing fold wascUimed by another, that he ^ 
iriigl^appeaf and juliify the fale : ,it is mentioned in UxK i 
laws of Atheyian, apud Mrempten, cap. 4. ^ '( 
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CENSAIII4, A Ami hinvA MiidJvtd, blW 
cefi/itni at a Bandhtg roof r it comes from ike F^. 
which ijgnilics a fhrm. . . 1 

CENSARIF, Farmers. Blwn/, 

d NSUALES, a fpeciesor cAA of the ed/e/i, or 
voluntary (laves of churches or monafleiies, ihofe 
who, to procure the protedUon of the chui^, bound 
themfelves to pay an annual tax or.quU reet out of their 
edaces to a church or monaftery. Befides this, they 
fometimes engagea to perform cettaio fervms. 

Hifi. Emp. C. V, 1 271, a : Fotgieffertu da Siattf Eer* 

‘vorum, lib. I. cap. X.Je^. 6, 7. 

CENbURE, from hat. c€nfus!\ A euftom called by 
this name, obferved in divers manors in' QirjmaU and 
Devon, where all perfons rekdiog therein above the age 
of Sixteen are cited to fwear fealty to the lord, and to pay 
1 1 d. per poll, and 1 d. per ann. ever after : and them 
thus fworn are called cen/ers, Surv^ if the Dutchy of 
Cornwall. 

CENJENARII, Petty judges, underfheri/Ts of comi- 
ties, that had rule of an hundred, and judged fmaller 
metters among them, i Fent. an. 

'llierewere anciently inferior judges fo called in 
Frame i who were fet over every hundred h-eemen, and 
were themfelves fubjed to the count or corns. 1 Comm, 
115. 

CEOLA, A large (hip. Malmfiwy, Uh. i. r. i. 

CEPi CORPUS, A return made by the (herid*, upon 
a Capras, or other proceA to the like pnrppfe, that he hath 
taken the kotfy of the party. F. N. B. 26. 

CEPPAOIUM, The dumps or roots of trees which 
remain in the ground after the trees are felled. Fle/a, 
Ub. 2. cap. \\. 

CERAGIUM, .Cerage, a payment to hod candles in 
the church. Mat. Part/, ^te Waxjiot. 

CERTAINTY, Is a plain, clear, and diHind fettlng 
down of ihioga, fo that they may be underllood. 5 Pep. 
121. A convenient certainty is reqaired in writs, decl^ 
rations, pleadings, €kfr. But if a writ abate for want of 
it, the plainiiff may have another writ; ’tis otherwife if 
a deed become void by incertainty, the party may not 
have a new deed at his pleafure. 11 kep. 25, 121 : Dyer 
8^ That has certainty enough, that may be made cer- 
tain : but not like wiiai is certain of itAlf. 4 Rep. 97. 
See generaliy title P/riM%-*4nd particularly titles Deed; 
FinesWilL, 7. 

CERilKICANDO db rpcocnitiokb stawL/B. A 
writ commanding the mayor of the Haple to certify to 
the Lord Chancellor a Hatute ftaple taken before him, 
where the party himfelf detains it, and refufeth to 
bring in thejOime. Beg. Orig, 152. ^ There is the like 
writ ter certify, a Aatutef^erebant ; and in divers other 
cales. Fkid. 148, 

CERTIFICATE, A writing made in any court to 
give notice to another court of any thing done therein ; 
which is ufualiy by way of tranicript* (Ac. And fpme- 
times it it iiude\by fn oficer ofxho fame court, where 
matters are referred to bitns > 6 lr orule of court io obtained 
for it j containing the xetray and efivd of what is dpne. 
The clerks of the crowt^ afiiae and peace, are to make 
fMrtiiicates into B. &. of the tenor of indidments, con- 
vjdioDs, Ue. under penalties, hy the Etat. >4 

14 ; } AT, (9 A£i 9. Sen tit. Clergy, ku^t of. 
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CtRimCATE. 

' «r} Af li thfx^nirfe of ir can A 

to ty |iht iVor4t of a witf, an 

icftjitemlife Drill latl it-createjfl, or whether a future 
innfraft ^tei|ifod by a^caflatori ihall operaca a^ a Tcmain* 
defy dr 4ii^exeODtory''iltvIfc9) it is the pra^ice of that 
court, to rofep itf rd ^ opinion of the judges of the 
coisTt of WO- r* upon a cafe ftat^ ^ the ptir* 
poA idhereiir all theinaiei^ Aas are' admitted, and 
the point of Jaw is fublmtted to their dcctfion. who 
thereupon hear it tbteimily trgned by couoAl on 'both 
fides. and corrily their opinion to tne chknedtor. And 
upon fuch cetij/katt, the decree is qfaally founded* 
3 Cemm. ^ 

Thb iStiAL BY CanTiTrCAtB, IS allowed in fuch 
cafes, where the evidhnee of the perfon certifying, is the 
only proper criterion of the point in difpote. Thus. 
1. The queftion whether one were abfent with fhe king 
in his a/my out of the realnit in time of war, might be 
tried by the certificate of the marihal of the king’b hoft 
under feal. Uit, ^ ioa,-^2. If in Ordtr to ayoiti aodut* 
iawry. it be alledged the defendant was in priibn, Utc, 
at jBourJeaux or Calajs^ this when thofe places belonged 
to the crown olEngland^ was allowed *tp be tried' by the 
certificate of the mayor* 9 Rfp. 31 : a its. M- $93^ And 
therefore by parity of reaibn# it Aouid now hold that in 
fifflilar cafes arifing at Jahtatea^ Csfr* the trial Aould be 
by certificate from the governor 3 C^mnu 334. 

3. For matters within the realm ) the cujtms of the 
city of Lwiffn Aall be tried by the certificate of the 
mayor and aldermen, certified by the mouth of the re* 
corder, upon a fvrmife from the party aJledging it. that 
it (hould be fo tried 1 elfe it mail be tried by the country, 
as it muil alfo if the corporation of loedf/f be a parry, 
or intereiled in the fuit. 1 injt, 74* 4 Eutf, 249 : Ars. 
Ab I* 7 f/e/, fl, 96: Hth- 89 : But fee t Tam Rep, 423. 
If the recorder has once certified a cuilom. the court are 
in future bound to take notice of it. Doug. 380. 

4. }n feme cafes the Sbenff^ Ijendtn^% Certificate (ha)l 
be the final trial \ as if the iflue be whether the defendabt 
be a citizen of Londen, or a foreigner, in cafe of privilege 
pleaded to be feed only in the city courts. I hft, 74. 
Of a natare fomeWhat fimilar to which is the trial of the 
privilege of either Univerfity when ihe Chefneeiki efaims 
eogmzofiie of ihecaufe ; in Which cafe the charters confirm- 
ed by parliament, allow thd quellioo to be dhteribined by 
the certificate of the chancellor under feal in cam 
of an iffee between two parties themfelves. the trial 
ihall be by jury. 2 Ro, Jb. J83: 3 Cmm, 335. 

5. In matters of eccleiiafticaljurirdi^lion. ei marriage, 
general bajlaitfy^ extemmtwtrathn^ and eulerst tliefe and 
oci\tr like matters fhaJl be tried by the biAop^s certifi- 
cate See titles Baflardy, ^e. Ability of a clerk ore- 
fenced. admifiiou, inilitution and deprivation of a clwk, 
ihall alfe be tried by certificate from the ordinary or me- 
tropolitan, 2 /if^. 63a: SboTu P. C, 88: a Ro, Ab, 583. 
^c. But induHion Aall be tried by a jury ; being the , 
corporal inveUiturc of the teqiporal profits. Dy- 229. 
Resignation of a benefice may be tried either way. but 
feem^ mbll properly to fall within the bi AopV cogni- 
zance. a Ro. Ab 583 ; 3 Comm- 33^ 

6 The trial of all cuttokns and pntdlice of the Courts 
ihall be by certificate from the proper officer of thofe 
courts rcfpeaiveiy : and what «ecarn was made on n wrk 


C E R T 1 O R A R I. 

bya (bf>Wpe*iindeMe^1[fi>iball ba only trie^ bykSsi^i 
certificate. ^ Rep. 31:3 Comm. 336 ^ 

As to certificates in cafes of (^/. of or rClal 

live to the fettleiSent of the /W, $ee thofe titles tnUii 

Dia. ' 

CaaTiriCMre or CaariftcATion^OF As^isa, ro//- 
fo:ath jl/jfia eOuee HJftifitue, A, writ ancieotly grant** 
cd fer^M ro-examming or re-tiial of a matter^pafled by 
affife bftfbit juilices : ofed where a man appearing bv h|| 
bailiff to an affile^ brought by another, fell the cay ; and 
havi^ fomething more to plead for himfelf, which the 
bailiff did not, or might not plead for him. defired a^ 
farther exatnioation' of the cauie. either before the fame 
juftices, or others, and obtained leitcrs-patcnt to them 
to chat effe^l; whereupon he brought a writ to the AerilF 
to call both the party for whom thd affife paffed, and the 
jury ‘VFai impafielled on the (aige. before the faid 
jufiices at a certain day and pUce. to be re-examined., 
It was called a certificate, becaufe therein mention is 
made to the Aeriff. cha} upon the party’s complaint of 
the defedlive examination, as to the affife pafled. the 
king bach directed his Jetters-patent to the juftices for 
the better eert^ying of tbeipfelves. whether all points of 
the faid affife were duly examined. Reg^ Orig. 200 : Fm 
N, B- 181 : SraBon, lib, 4, r. 13 : Hmds Mirr. lib- 3,— » 
This writ is now entirely feperfeded by the remedy af- 
forded by means of ec<w trial*. See 3 Comm, 389, 

CERTIORARI. 

This is an Original Writ, iiruing out of the coorc 
of Chancery or K. B. direfled in the king^s name to 
the judges or officers of inferior courts, commanding 
them to certify. 0/ ro return the records of a caufe de« 
pendjdg before them ; to the end the party mky have the 
more fere and feeedy juftice before the king, or fech 
juftices as he fliall affign to determine Che caufe. See P» 
AT. A. 145. 242. 

This Writ is either returnable in the king's b^ch^ 
and then bath thefe words. ,<<fend to us or in the Cow^ 
mdeBentb, and then has ** to our juftices of, the bench 
or in the Chancery, and then hath **/» our Chancery ^ 

On this febje^ we may briefly confider. 1 . In what 
cafes this writ is granrable ; or not.— -2. Jn what manner 
->•5. The etM of it when granted, and 4. Of the return. 
wiUi the form of that and the dric. 

I. A Writ of certiorari may be had at any time before 
trial, to certify and remove tmltHments, with all the pro* 
ceedings thereon from any inferior court of criminal ju- 
rifdifrion, into the court of K B. the fevereign ordinary 
court ofjufttce in caufes criminal. And this is frequent- 
ly done for one of fobr puipofes. j. To confidrr and 
determine the validity of appeals and inditlments. and 
the proceedings thereon ; and to quaA orVonfirm them 
accordingly *-2. To have the prifener or defendant tried 
at the bar of the courts, or before juftices of bitji Prtus 
where it is fermifed that a partial or ir^uflicient trial will , 
brobably be had in the inferior court -—3 To plead the 
King's psrdoti in the court of K. B.— 4. 1 o iflue procefs 
of outlawry againft the oflencter. in thofe counties or 
places where th^e procefs of inferior judges will not reach 
him 2 H. P. C. %ioi 4 Cmm 320 

A certiorari lies in all judicial proceedings, jn which 
a writ of error does not he ; and it is a cor fequtnce of 
all inferior jq^diAfens. eretted by atx of parliament, to 

have 



CERTIO 

liAVf i^eir itfQceediiigi letmiUe in K. B. Ld. Itiyn. 
409 # 5*?- 

I|ar witiiopt laying a fpecial gronnd before the court, 
it ciiniMMbeiiied om to remove proceedinga in an nation 
from the c/oofiU of the counties palatine. Doug, 749.--*It 
does HOC Ua to jndges of dyer end terminer to remove a 
etd^gnieeifOe of appearance* Lucas ayS.-— Nor to remove 
aiKNir'irate. 93a, 975* SttLeaebUHaruk^fX.n, 
e* ay« f 11, bt a* 

A ccftjlorart Nat to juAices of the peace and others, 
oven in foch cafes* which they are empowered by Aatute 
jS/iai^ to iiear and determiiie ^ and the fupcrintendency 
of the coart of K. B. is not taken away without eapreis 
words, a HawL P. C. c. 27. § aa, 23. 

That a certiorari does not tie to remove any other than 
jttdieial a£ls, See CaU, 309: 

Where a certtorun is hy la,«r gtanaible for an indid- 
snent, at the Aiit of the kiog^ the Courtis bound to award 
it, for it is the king*# prmgadvb tofoo in what court 
he pleafes : but k is at the dSforetkm of the court to 
lyant or not, in cafe of private pr^cafjons, and at the 
prayer of the defendant: and tkt mt# #Ht not grant it 
for the lemovai of an indiQaiewt UfotO juftices of gapl* 
delivery^ wrrhoot fome fpecial c;anfcr Or where there is 
fo much didTcuky in the cafe, that tte^dga deAres it 
may be determined hr B, R, ^r. Bmr, 24$6. Alfo on 
indiflmenta of perjury, forgery, or for heinoaa mifoemee* 
non, the court wUl not generally gyanc a ccr/iorar/ to re- 
move at .the inAance of the defendant, a I/awi. P. C, 
r. 27. } 27, 2S. But foe 2 Ld, Rajm. 1430, 

But in paitkirlar cafes, the court will ufo their drf> 
cretion to grant a certiorari; as if the defondtat be of 
good diarffier, or if the pro^ntion be malkbtis or at- 
tendedgfith oppreiGve circnmAances. JUach*sHariok* P, C. 
ii. i. 27. § 28* n. ^ 

Where ifTnc is joined in the court beknv, it is a good 
objedlion again A granting a ct-rtioran : and if a perfon 
doth not make uie of this writ till the jury are fworn, he 
lofos the benefit of it. Mod, Ca, 16 : Stat, 43 Sliz, c* $. 
After conyiftion, a ccrstoian may not be had to remove 
anmdidtmeot, dfr. unlefi there be fpecial taufe; as 
the judge belWts doubtful what judgment is proper to 
begiven,whefiumay. See 1227 : B»rr. 749. And 
after convidton, Gfo* it lies in foch cafes whe^e writ of 
error will not lie. x Saii, 149. The court op, motion in 
an exiraordioary ctfo wBl grant a envioran to remove a 
judgment given in ait inferior court ; but this is done 
where the ordinary way of taking out eaecntion is hip^ 
dered in the inferior court. 1 LUL Abr, zcj. 

In common cafes a ceitiman will nor lie to remove a 
caufe one of an inferior court, after verdi^. It h never 
fofd out after a writ of error, but where dimnmeion is 
alledgrdr and when the thing in demand doOs noceisceed 
5/. a emtormt (hall not be had, but a writ of errOr or 
attaint, Stat, z x Jot. 1 . cqp, 23 : See Star. 1 a Gee, I * C* 29. 

A cetiioron is to be granted on matter of law only; and 
in many cafes theie mull be a judge's html for it. x LiH, 

352. Cemoran'% to remove indiamexrts, uce tn be 
Sgeed by a judge : and to remove orders, the Jfof fyi 
making out the writ rauft be figned by fome'^joAgp 
2 Sa/L 150. ' 

'Certiorari lies to the courts of fPoLs ; and the, 
ports, counties palatine, z ISfimi. 17. f 

15 - ^ • 


RARX. 

Thing* may itot h 'itM ft 

peace, whiejh cannot he pOK^edAd in hpihh eourt where 
removed; as in cafe of refnfiag to take lhe'’oachs, Sfr* 
which is to be certified aix4 iwgeired into, accordiag to 
the Aatute* 1 Sali, I4£. And lirhera the eot|rt wnsdi 
awards fht cerfsorar! caaifotii^4plea9a the record, there 
boc a tenor of the record of f % other- 

wife if the record was remoywl into Af,iu as if: caamoe 
be font back, there would be afailkm of rl^t^fimwards. 
1 ZhisTv* • 79Z. But a record font into 

B, R, may be font after by into C* A, dfoV. 7A9. 

And a record into B, A. may he cerridad sntoCbancery, 
and from thence be font by mithuws info an inferior court, 
where an aAion of debt 1$ brought in an imffor court, 
and the defendant pleads that the ptaiadfi^ hath recovssed 
in S* R. and the plaintifF replies Ifui M rvsW, Ctfe. 
I 97, 99. 

The court of B. R. will grant a new ctrtioroH to affirm 
0 judgment, (Ac, thoii^hMgenertll/ one periba can have 
bet one certiorari. Qroi fic, 369. 

A ceriiorari may not be had to a eourt fuperior, or 
that tm equal jurildkUon, in which cafe day is given <0 
the record, (Ac. 

Beiides the ftatntes hereafter mentioned, there are fo* 
veral whkh eeSraia, and mao]^ which ohfolniely prohi* 
bit a wfsorori ; in orier to avoid frivefous and nnlound* 
ed delays in juffice. For a epApleat liA of thefo, if need* 
ed, the Aodent Ihould confott the index to the Aatvtei — 
The following feem m have dfferved a fliort mention in 
this place. 

By Stois. X2 Car 3. rc. zy, 24* no certiorari foall be 
allowed' ia certain cafos of cranfgreffion of the Excj/e* 
Lanoh 

By SiaU ij Gee, 3. c, 78, (which fee at larfm title 
tSgbvmys) no prefentment, of any highway (ball be 

removed from the foffionf, until it be traverfe^ except 
the right Ip repair be the quelUon.— Or by 5^6 

£7 ikf. c. 1 1, may oume in bueftton.— **Btit cbiameans 
on the part of the defoitdant on^ for on the part of the 
pcofoctttion it Kfi before.~No other proceedings under 
die hMway*aft may be removed by €ertiorari.<-*But if 
the foffiolis juanifeftly exceed their authority in making 
orders, ihey asay be removed into K. B. by certiorari 
mtd qdalhed. Leach * C it, c. urj^ $ 37. W u. 

By Sfof. r6 dre, 3. c 319, aBnklA deefjfeaiefs, no cer* 
dorari ftiJl iffoe, unleA the partj^ convifted foall become 
bound to the pbfecutoir iti leo/. to pay full cofts and 
damages within chirry days, anB to the Jnftke in 60I. to 
profecuce the tertiorasi with -—But in appeal to the 
feffioii^, he may foe out a certiorari bn &k days’ notice, 
to profecttte* And the like id ejFeA is enaded by Stats. 

4 V 5 fifl VM, r. 23. and ^AdkP^* h. r. 44, concern* 
innamd. 2 fMsL P. C. 27. y So,, dt. 

Alfo by Stat, i Au^ c, If, eoacerding die repair of 
htUiges, 00 eerthan Audi be altowed.— <^Nor by Stat. 8 Geo. 
z. c, 20 6 >J ptmHhsbt ieirofen of Nor by 

jf. la dee. 3; r.^39, wt; rsiwihF rotes —Nor on^ 

19 Gee, 2. e. at, eg|fott dhivag anoybdid'/sg^teNor on 
^4 i^Geo. 2. c. 13, $ 0 o^/edupti^ Nor oAjf . ' 

25 Gee. L c. 36, sgMaft Nor on 29 Gee. 

z. c, 40, agairtft hadj, Sife.— Ndr on 30 Geo, 

z. f^zi, for preforvmg^ jo'tbe W«ew/.-^Nor OH 
30 Geo. a. e. 14, for refimmiB gpmsbjf in public boofea. 
'—Nor on 31 Geo, 2. c, 29, for regulating Nor on 

2 Gee. 
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' s iDMg dMd «fnifteiF«Mt«roh lU Mjcft d 
eirtitrH^. 'SdS s Htmit. P. C, e. tj 

*• Wf AlW. i fit » P. ff. M e. 13, no [Hcbeat Cor* 
pit* or]} t^icrtfi fli«ll be |;nutte«l to remove Mjr '«*f* 
dltMh:<> luileft figiied ik the Chief Joftiee, or m mi 
obAnce 'by one or the ooier Imlgei. * 

By jrerr. 3 itf. r. 11. andSV p ^3. a 33, 

mlkf be {pTMted^Q vacation time bf anjr of 
the judjget of s. R. and fecnrity is to be found before it 
is allotrede No is to^be granted out of B. A. 

to remove ih or prefontment* before jnitkes 

of peatie it the feffions before trialp unlefs motion be 
snaM in dj^ii court, Rod the patty indicted 4nd feeurity 
by two jperfont in ao/. each to plehd to the indMlmonr in 
A. R» &c. And if the defendant profeeetiag the rer/nr^ 
reri be convicted, the court of B. foall mder coftt to 
the profectttor of the indi^ment. In cafe of iertt^rmn 
^nced in vacation^ the name of the judge and party 
applying to be indorfed on the Writ. See title Afefoef 

Oiffmu ^ 

If on a certtwrmri to remove an indiftment t^ party cfo 
not find manueaptors in the fum of loL Cofiea^ Ok the 
indktmeot and try it» according to the ftatute, it !e no 
/uperfednu. Mid* Ca* 3}. And a frPKidnuk may be 
granted where bail ii not pur in before a ^dgc, on a rw- 
tntart, ' Aitbcofti, 8 m 1 ff 7 y. IM; t Si/tT. 54; a Tirm 
Rep 47. 

No judgment br order to be rbmoveA by of/'imM, 
without furetki found to the unouutof 50/. f O'M, 
i e. 19. 

Ctriitrati, to remove coBViftiotti* ordeA or piioceedtt 
ingi of juftioei, to be applied for wi^n calttidar 
months, and upon fix dgys* notice to tn#} iMdet. Sm. 
13 Gt». 2. e. 18. See S/ra, 991. 

It it faid a certiorari i* remove an indiAm^nt it good, 
although it bear date before the taking thereof: bbt on 
a certiorari the very record mafi be returned, and bor n 
tr|nfeript 0^ it ; for if fo, then the record will Aid re- 
main in the inferior cOuft* a Ltl. 753. In R,R, the 
very record hfelfof ihdiAmenti is removed by eerthrmiy 
but u^ally in Chancery, if a retihrari be returnable 
there, it removes only the tenor of the record ; and there- 
Aire, if it be lent from ihence into tb» Kini^r Bench, 
they cannot proceed either to judgment or execatloa, 
becaufe they Mve bot fuch tenor of thO record before 
them, a Hak*t Hift. P.C. 815. In LW«* a return of 
the tenor only is warranted by the city chatters, a Hmok, 
P. C. c. ay. § 26, 76. 

On a ceitiorari to remove a record out of an infeiibr 
court, the fttle of their cour^ and power to hold plea, 
and before whom, ought to be fliewn on their certifijwte. 
yetii. Cent 1 14, aja. 

A eertim-ari to rembye an order of bhftardy (hoold be 
applied fbi in fix months, Rex V.. Hvwlett, i IVtlj 33. 

If a teritateeri be pravid to remove an indiAment out 6f* 
iMihn or WiiPtJtXt three days' noticebiuft-lie given the 
other fide, or the eertmari lhall noS be granted. RtgOn. 74* 

3^ After Uceiftlorari is allowed br tSe |i)ferbr coort, 
it makes all tjie Jnbfifutnt proceedings, on the record that 
is removed by it, erroneous a Hmok. P, C. r. ay. 5 dc, 
64. But if a 'certiorari fb# the removal of an todiAwent 
before joftices of peace, bufiocdeliveitd before the juty 


be rmom fbebhet iriiit 'ai the jefSees mim peeeeed. 

' P.C,e,Wft thiU''|ttttbce My A|tl| 

fine 1b cetnbleae tha^ judgmeae ttfierecertiemidMib 
vuuel. td. JIMi See awe I. .v 

A ecHioHut r em oree <11 dibigt daws b et we e n Aehnld 
uadrretttm. LA At)Mst. 833,^ t3bi3.«»AiMl «4c nhiMivhl 
the record hfidf out of the iiiArior coort, thetufore if ir 
reSibW^lk ItMfd u^ittft tbe>^pAicl^lt sieMintfT 

cantiot broM tuisie. a Hmoi, PtC, a ag. 

|i tf'tbe defimdent bu cuuviQed of * eepitat erinuh tbopm.' 

I yfbudthed'efihidwitMll bu rmnoeev by MsAmuOp^* 
fat order to be prrfbnt hi cotkt, if he will ascfvu ffiurrtdl 
of jirfgwentl^Aed hotin the cufbof u eoit*id|ioit dURto 
fboib that of < ^^eeM veidfiR. Jhrr. P30. ' 

Althdttgh on a kaiettnepm WMmuvu upcrfbns'tlo 
eourtntay baUnedtfiiiietgls tb* bibboert cats' give 

nojudgnwnt upon tbemordelr w ladiAnitet agaiufi 
him, wthoUt a arfkrart to rsmore it^ but diu fkme 
fiends in fbMe as it did, and asne procefs may ifibh upon 
fa: a N* fir. P,-C. an tudiAmeitt be eoep* but 

the ofiencei ieveral, where fbnepeefiMl ere iuiHdM tdt- 
getherj a eerMfmt torfemoeetbis krdUbusiH egUtilfl le^ 
of thebi, removes ir riot is to the others, but as to tbiie 
the record remaiils befhw. e fifeb'/ 414. ' ' 

If a eaufi! be removed fWfin uniifftridt eodrt bjtneib* 
nsr/, the pledgee la the cooft below aw itor dlfimatgud f 
beeeufe a dwMdant may bring u iertiemH, aiid thetebji'' 
the plaihtifirniuy >o<b hk pledges. Xbie.Xi^. 044, 

A cernorui from M. R, is a flMMedcas to refilnition i» 
a forcible entry. 1 Mahii. P. C. e, 64. §62. 

4. Tkcreturtfeif temhrari Is tobennderieat: tod 
theperibn to Whi^ a tertitrm ildirOSUNt faiy make what 
retijth he pteafbs, ^and the court Wilt not Aop the finer of 
it, «Jjkbn)i$ of its Ailfity, except where- the pnlle 
good reqtfares It: the remeuy for a falfh returtrii udHon 
on the cafe, at tlie fmt of the party injured ; arid faifor- 
matibu, fife, at the (bit of the king, l Mnwb P, C e. 27. 
1 70. 

If the perfbn to whom the certforaH is dbeAed, do 
not make a return, then an uAsrx, tbcti a fhmer, vel tan- 
fAm noiif Jjp^et yvarr, AaH be awarded, and then an 
uttwlmietir. C^top, iiA. 

Form of a CaauioRas i 

Td eauTiFY the Racoan of a Ju&omusit. 

# 

G BOROE the Third, kc* Jh tbi mnd Unriffs 
rf tmr trty £. am/iR tvify tn aur aaurt ai tha 

OutUhail thata graining : IVhereas A* B batah IdHfy w aur 
fadd cmtft in tbafaid rf/y, araardtng ra the cufiatn aftha fame 
edwrt, hipUaded C. P Utk Ac. tn an aBm rfieht upon 
Jemabd tf fhirfj patindt g and tberettpan, tn aur fatd aamrt 
befare yau, pbfaimd fndgmtnt Agednfi tfja faid C. fir the re^ 
eavery $/ the faid debt a ana heittg defame fir eartain 
teafons, that the fatd recard faeaid ^ ^#if be certified f# w, 
pa fatnmandyau, that you find anderyanr fiah tba retard rf 
the jatd raratieti% wdb aU thm^s tanebtna the fikmes ttaa aur 
eanrt hrfare vs at WefiimnUerg an the Ac. pia uly and 
difitnttiy, and tn is fitH and ample mwmer as tt nauf temduns 
beftreyan, tagttbar tm*tb this WriV ; Ja that one an tb&paft tf 
the fatd Ad may he able ta proceed to the eneeutton tf ths fatd 
judgthen^^ and ddbvshat faaU appear la us nght Ought ta be 

danio Wft&efii^ 

S The 



CER 

' The retom of o.ccrtiorM My thoir— ^Firft, on the 
bnck of AewfH sMorfe theft ^ fimtlar worclf» Tlhr ev^ 
fri^i«Ee ^jkU 4 ^ppcm in a fibeduU thfime lorit un* 
OAi^Ai/* WUch fthcdole may be in the fbUowtng form^ 
oil '4 |jeon 4^ fnrckmtnu (not paperj i Barn, K, 113,) 
bjr hnd filed 10 the writ. 

•i 4 

' ^ ^Middieftx.*^/ A. B. m^fthf ke^pm ^ /fe pence md • 

Pj^enr hrd the king^ affigned to keep the ^eace •antbm 
fhe/mtd tmnitjt and alfo to ht at and determine dtvers felomes^ \ 
hppe^e^ aiul othet mifdamennocs in tbejapte countj committed 
fy virtue if this wt it to me deUn/eredy do under my fral certify 
omto his Muf^p in hit court of Khtfs Bmcbt tbe tndt^ment, of 
ipbieh mention ts made in the fame vt/ritp together nmtt aB ^ 
tdatters touching tbe faid Utdt^meni^ In wltneJs vihifctf / j 
tbe faid A. B. have to thde prrfents fet feed* Given at 
— - in tbe fmd county^ the day in tbe ■■■ " ■■ 

year of the reign of ■'■-■n. 

* 

Then take the record of the indiftiient, and clofe it 
within the above fchednlei and ftal up, end ftnd them 
both together with the certiorari* 

, • * ^ 
CBRT-MONEY, yuaf certaiiv n wnw.} Head-montyt 
paid yearly by the refiantA of ftveral m jwini to the lords 
thereof, for the ceitain keeping of the |eet; and fome- 
times to the hundred : as the manor of Hooky in Dor- 
fetjhirty pays cert^^mon^ to the hundred of Egef'don* In 
ancient records this Is called cetfum fetm. See Common 
Fine* 

^ CER Vis ARII, The had a duty trailed ^iW/(refr, 

that U tetnbuho potutp payable by their tenants ; and fuch 
tenants were in Dmefday called cirvifarity from cervifia^ 
ale, their chief drink ; though cervijatius vulgarly iigni- 
fies a ^er or ale brewer. 

CERURA, A mound, fence, or inclofure. Cmt.pri- 
otat, ile Theles/ord MS* 

CESbAT EXECUTIO, In trefpafs againfl two per- 
Ions, if it be tried and found againll one, and the plain- 
tiff* takes h]s execution againll him, the writ will abate 
as CO che other ; for there ought to be a cejfat executto till 
it is tried againll the other defeodant. io£d,i^* 11. See 
title Execution^ Sec. 

CESSAVIT, A writ which lies (by the Stats* of 
Gloueejkry 6 £• i. r. 4: and iP\fm. 2* 13 £. i. ce. 21, 
41.) when a man who holds lands by rent or ocher fer' 
vices, negleds or eei^t to perform his ferviccs for two 
years together; or where a religious hguft hatb lands 
given it, on condition of performing fume certain fpiri> 
tual fervice, as reading prayers, or giving alms, and 
negleds it, in either oi which cafes if the or neglcfl 
fhall ha\e cODtinued for two years, the lord or donor and 
his heirs ihall h.ive a writ of i<jfavu to recover the land 
itfelf. F. AT. h* 2o 3.— In (ome inflancea relating to reli- 
gious houfes, called Ccjfavit de Cantand, 

By the Stat. of Glouctjhi^ the etfaxu does no^lie for 
lands Jet upon fee farm rents, unlels they have lain frefh ^ 
and uncultivated for two year», and there be not fufis- 
cient dillrefs upon the prcmi/Tes, or unleii the tenant bath 
(b euclofed the land, that tbe lord cannot come upon 
it to dillrain. f,N.B, 209: 2/4 298. For^be law 
prefers the finipie and ordinary remedies, by difirefsi 
CQ this extraordinary one of , forfeiture ; and therefore/Cbe 
fame flaiute has provided farther, that on tender of 


qE;s 


rean^ul Saaia|M 

fot 'Ae fwttti* pw&HSwl#«f ViU 

M tiwi>rocclV‘S(«i) VefiS'AA nid, «*d tlie wwltnt 

fhallretain his land, to wUththo Stat* f a„ con^ 
forms fo far as may Rand With ^tfvcxiitace ind reAfbii of 
law# 4QI, 466.' w . 

The Stats* 4 Geo %* c* aB, and ti Geo* a. 19, ftem 
evidently borrowed from tiie 4 bdv% ancient writ oFr^i- 
w/>.— The former of chtfe ftesmio permits h^dlcirds who 
have a right of re-entry for non-payment qf «»>, toferve 
an ejediment on their tenants when hatf4 yearns rent is 
doe, and no fufHcrcnt diftrefs on the premifl^ See title 
EJeMmom* And the fame remedy is in Afbftance adopt- 
ed by the Stea^ iiGra. 2. c* which ^naAs, that 
where any tenant at rack-rent (hall be one yei^s rent in 
arrear, and ftall defert the demifed preiniiTes, leaving 
vthe fame uncultivated or unoccupied^ fo that no fufficient 
diftrefs can be had, two jultices of the peace, (afVer notice 
a/fixed QD the premises for fourteen days) may give the 
landlord pofftffion thereof ; and the leafe fhall be void. 
See title Dtfrefsy Leafe^ Rent* 

By Stat* JVeftm. x, f 2, the heir of She deihandant 
may maintain a ceffavit againll the heir or afiignee of the 
tenant.^ But ip other cafta, the heir may not bring thia 
writ for Cfjfure in the time of ‘his anreflor: and it liestTlot 
hat for anssUal ftrvkcy rent, and fuch like $ mi for homage 
or fealty* Termei de la Ity \ New Nat* Br. 463, 464. 

'1 he lord (hall have a writ of eejfavit againll tenant for 
life, where the remainder is over in fee to another : but 
the donor of an dilate tail lhall not have a tefavit againll 
the tenant ip tail : though if a man make a gift in tail, 
the remainder over in fee to another, or to the heirs of 
the tenant in tail, there the lord of whom the lands are 
holden mmedtatCf lhall have a ceJfavit againll the tenant 
in tail, becaufe chat \ie is teubnt to him, Ibid* If 
the lord diHrains pending ihe^rkof tejfavtt againll his 
tenant, the writ lhall abate 1 he wit cejjavit is direct- 
ed to che Iheriff, To command A. B that. Set* he render to 


C. D. one meffitage^ vohub he holds by lertain fervicet^ and 
which ought to < ome to ike faid C* byfoHe of the fatnto^ SeC* 
becaufe the Jmd A. in doing duff fervtces had ceaftd /*tv# 
yearst See* Di^l ^ 

CESSE, Signifies an affejfinent or tax, and is mention- 
ed in the Stat* 22 Hcn 8r cap* 3. CeJJe or ceajfey in /r^f- 
landy is an exaction of viftuais, at a certain rate, for fol- 
diers iQ gariifou. Antta Hthetmce* 

CESblO BONoRUM. A procefs in the Jaw of 
Scotland, Imiilar in effect to that under che ftatutes re- 
lating to Sanhuptiy in England, 

CESSION, (> 00*1 A ceafing, yielding up, or giving 
over. When an eccleriaiiical perfon is created bilhop, or 
a TOrfon of a parfonagp takes another benefice, without 
dj^nftcion or being ptherwift not qualified, l^c* in 
both cafes their firit benefices are become void, and are 
in the law laid to be void by ceffim : and to thofe bene- 
fices chat the perfon bad who waa created bilhop, the 
king lhall prefenc for chat time, vyhoever is patron of 
them 9 and in the edicr;pafe, tjio pataon may prefenc. 

But ceflion in the cafe ei bilhopi doel^oc ftJee place 
(ill confecraiiqn. tfyer 2i3« See title Commet 9 dum» Ad- 
Vbwfm II. * * 

f No peifon is entitled to difpenfation, het chaplaita of 
<tlqtking and others mentioned in (he Sfut* ex H* 8. r. 1^ $ 



' Cfts . . 

aiu} ka^btir (not«f 
l]||n>ii«ct) j^nd dodM aqd bachelors of diviiiitjr.aad law 
Ui tlj^e Univerfitics of thii cealm. i Cgmm. 39a/ Sec tide 
t Claflai 0 * 

^ Both the livings moft have me of fouls ^ and tl^ ila- 
4|ute exfrcCsly excepts de^er&s» arehdeacoories, chan- 
^ cellorihipsj treafurerihips, chanteriht^* prebends and 
finecgrereftQi^es. See tit. C^afi/a/zf, Paifin* 

In cafe of acedTon under the ftatute, the church is ib 
fii^ void upon infticQtion to the iecondi living, tnat the 

f atron nu^ take notice of it, and prefent if he pleafes ; 

ut it feems that a lapfe will not incur from the time of 
inftitvtm again d the patrpn, on]e(j ntfil^e be given him ; 
but ic yi^l from the time of imluHiw. a IVilf. 200 1 3 Burr, 
t504« oee title Advonufin XL 
CESSOR, Lat.'\ He who or neglcAs fo long 

to perform a duty, that he thereby incurs the danger of 
toe law. Old Kat, Br, 136.— Sec title CeJJavtt^ 

CtiSSURE, evcejkr\ ceajing^ giving over; or depart- 
ing fiom. Stat, Wtfim, 2. c. See title Cejfavit, 

CESTUjbQUE TRUST, 1 $ he in trull for whom, or 
to \\hQre ttfc or benefit, another man is enfeofied or feif- 
ed c f lands or tenements. By Stat, 29 Car. 2. 4 It lands 
of cifiui qttr iritft may be delivered in execution. See title 
Thijh, U/eu ^ 

CESTUI USE, Fr. ct^ui ^ Vvfe de yui.] He to 
whole any other man is enfeoffed of lands or tene< 
ments. 1 133. Feoffees to ufes were formerly deem- 

ed owners of the lands ; but now the poiTefilon is adjudg- 
ed in qui u/sf and without any entry be may bring 
aflife, HSc, Stat, 27 Htn. S,c, 10: Cio. Ehz. 46. See tic* 

m. 

CESTUI QUE VIE, lie for whofe life any lands or 
tenements are granted. Perk. 97. See title O .upata, 
CHACEA, a nation of game more extended than a 
park, and lefs than afoicll: and is fometimes taken for 
the liberty of chafing or hunting within fuch a difirlA. 
And according to Bhunt ic hath another fignificatton, 
i^e. the way through which cattle are drove to paflure, 
commonly Called in fome places a thove way, Bta^on, 
Ith, 4. c, 44. Vide Chafe, 

CH ACE A RE ad Uporesy vel vtdp^s ; To hunt hare or 
fox* Cartular, Ahhat, GJaJlon^ MS^ 87. 

CHACURUS, from the Fr. ebajem,'] A horfe for the 
chafe ; or rather a hound or dog, a courfer. Rpt.y Jahau. 

CHAFE, from the Fr. chaufez to heat, whence our 
thafing diQi. 

CHAFEWAX, An officer in Chancery^ that fitteth the 
wax for fealing of the writs, commiffions and fuch other 
inflrumcnts as are there made to be i/fued out. 

CHAFFERS, Seem to fignify wares or merchandife; 
and chajflziztg is yet ufed for buying and felling, or|ather 
a kind of bartering of one thing for another. Themrd 
is mentioned in the Stat. 3 Ed. 4. c. 4. ^ 

CHAINS, Hazzglngxo. Sec mle Murder, 

CHAIRS, See Coaches. ^ 

CHALDRON or CHA(.DER of coals. See title Coah. 
CHALKING, The merchants of the flaple require to 
be eafed of divers new impoiitions, as chalking^ ironage, 
whar^ge, tdc. Rot, Pat I, 50 Ed, 3. 

CHALLENGE, Caluzuma, from the Fr. chaletzjfir,'\ 
An exception taken either againll perfons or things. 
Pez/oztj as to juror j, or any one or more of them: or in 


A 

tik&pf by., tb^rifisner at the bar againflr things 

as a dcdaf^t^lon, lautsdeiaUy^ 109.— The former ti 
ibc qsoft ^quenc iignificattoff in which this term is ufed, 
and whirls 0iall hefe be fhorcly mentioned f referrttig for 
fqettier matter to titles Jnryt Trials in this Diflionaiy. 

There are two hinds of challenge; either to the attau 
Jhy which meant the whole jury as it lUndB^ayed in 
the or little fquare pane of parchraenf, on whicb. 
I the jurors’ names are .yvrittea ; or to the polls ; by whii K 
are meant «cbe feveral particular perfons or heads in the 
array. 1 Inf. 156, M ^ ^ ^ 

Challenge to jurors is atm divided into challenge pzincipdl 
OTpitempioiyi ee^challtnge pur caufe ^ i.e, upon caufe or 
rea(pn alledged : challenge principal or peremptory, is 
that which the law allows without caufe alledged, orfui^ 
(her examination ; as a prifone. at the bar, arraigned for 
felony/ may challenge psremptortly the number allowed 
him by law, one after another, alleging no caufe, but 
his own diflike, and they fhall be put off, and new taken 
in their places : but yet there is a dif^rence between 
challenge principal, and peremptory ; the latter, 

being ufed only in matters criminal, and b.irely without 
caufe alledged ; whereas the former is in civil adions for 
the mofl part, and by affigiiing fbme fuch caufe of ex- 
ception, as being found trae me law allows, ^tamulf* 
P. C. 124, 157: Lamb. Etren hh. 4. 14. 

Challenge to the favouti which is a fpecies of challenge 
for caufe, is where the plaintiff or defendant is tenant to 
the flieriff, or if the fherifi^’s Ton hath married the daugh- 
ter of the party, file, and is alfo when either party can- 
not take any principal chalUzsge^ but Iheiketh caufe of fa- 
vour ; and caufes of favour are infinite. If one of the 
parties is of affinity to a juror, the juror hath married 
the plaintiff’s daughter, fBc, If a juror hatb given a 
verdiA before in the caufe, matter or title ; if one labours 
a juror to give his verdict ; if after he is returned, a juror, 
eats and drinks at the charge of etiher party ; if the 
plaintiff, (sTc. be his mailer, or the juror hath any in- 
tereil in the thing demanded, c, thefe are challenges to 
the favour. 2 Rol, Abr.6^6: Hob. 294. 

Challenge to Fioiit.— I t is a very high offence to 
challenge another, either by word or letter, to fight a 
due], pr to be the meilenger of Aich a challenge, or eveo 
barely to endeavour to provoke another to fend a chal« 
lenge, or to fight ; as by difperfing letters to that pur- 
po(e> full of refledlions, and infinuating a defire to fight, 
KBc, 1 Hawk, i*. C, r. 63. § 3. 

By Stat gAn, c, i^. §B ; (See title Gazntftg;) ** Who- 
ever fhall [affault and beat,] or challenge, or provoke 
tp fight, any other perfon of perfons whaefoever, upon ac- 
count ot any money won by gaming, playing, or betting 
at any of the games mentioned in that a6l, fhall on con- 
viAion by indi^menc or Jnformatiqn, forfeit all their 
goods, chattels and perfonal ellate, and fuffer imprifon- 
ment without bail, in the county prifon for two years.*’ 
It is now every day’s pradice for the court of K, B, to 
grant informations againll perfons fending challenges Co 
jujlices oj the peace^ and in other heinous cafes* 

For fui ther matter. See title Murder. 
CHAMBERD^CINS, 01 Chaznber-deacons, were cer- 
tain poor lujh fcbolars, (loathed in mean habit, and 
living I uder no role ; or rather beggars banifhed England 
by Stat, I Hin, 3. lap, 7, 8. 
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CH.\MBERLAIN^ 



CHAW 

(^HAMBERLAtW* Is varioujfly ufcd Irt 

Qur ftatac«s and c>r^kles r as Urft tite/fc is Lon/ 
(jyi^Mh^fiiiejJain of Bn%Und^ to whofe office Mongs the 
go^msent <Hf the palace at ; and upoa all 

iolemn.'ocC^lfons^ the ftcys of fVeflmiptfifr^HtdK and *he 
cottt’t of KqurJ/s are delivered tfi ntrn j he dlfpofts of the 
of Bhte to be carried before the kinjg Vben hil 
eonies to tho parlUmeBt* and goes on the rtjgM^ind of 
Iht (word next to the king’s pt^rfOii : he has the care of 
pfOvidinj^OU things in the Hoafe of Lords in*^the time of 
^parHament ; to him belongs and lodgings in the 
KfhgV eourt, And the gentleman ulher of the Mack 
todf yeoman uftef, ^c, are under hit authority. 

The office of Lo)J Great Cbamtifimn of Etigia;id if he- 
reditary ; and where a perfon dies feifed in fee of this 
office, leaving tvio fiflcrs, the office belongs to both 
fiders, and they |pay execute It by deputy : but fuch 
deputy mufl be approved of by the king, and mu(t not 
be of i degree inferior to a knight, i Bro, P,C. 146, 
8-VO. id. 

The Lord Chnmher/ain of the ffeu/rholJ the oveffight 
and government of all officers belt nging to the king’s 
chamber, (except the bed-chamber, whimi is Under the 
groom of the ftolc), and alfo of the wardrobe ; of arti- 
ficers retained in the king’s fervice, melTengers come- 
dians, revels, mufick, The ferjeants at arms are 

likewife under his infpedion ; and the king’s chaplains, 
phynctanr, apothecaries, furgeons, barbers, And 

he hath under him a vice-chatnberlain, both being always 
pi ivy councillors. 

There were formerly chamberlains of the king’s courts. 
7 EJ. 6. cap. I. And there are chamberlains of the Ex- 
chequer, who keep a controlment of the pells, of receipts 
and ex/Vttj, and have in their rududy the leagues and 
treaties with foreign princes, many ancient records, the 
two famous books of antiquity called Ooweftlay, and the 
Black book of the Exihiquer ; and the ftandards of money, 
and weights, and meafures are kept by them. There 
are alfo under chamberlains of the Exchequer, who make 
fearches for all records in the creafury ; and are concern- 
ed in making out the tallies, The olfiie of cham- 

berlain of tho^ Exchequer is mentioned in the Stat, 34 v2f 
35 8* cat*. 16. Befides thefe, we read of a chamber- 

lain of KotA B'etli's, S/owe, p. 641. 

A chamberlain of Chejle)\ to whom it belongs to re* 
ccive the rents and revenues of that city ; and when there 
is no Prince of iraks, and Rarl of Chefler, he h.ath the 
receiv ing and returning of all writs coming thither out of 
any of the king’s louits. See title (^unties-PaJatme, 

The chamberuinof London^ who is commonly the re- 
ceiver of the (ity rents payable iVito the chamber ; and 
hath great authority in making, and determining the 
rights of freemen ; ns alfo opneerning apprentices^ or- 
phans, See title 

CHAMBERS OF ■! hl E.ING, Region camn^e^'] The 
havens or ports rd the kingdom are io called in our an- 
cient recoids. lifan Llauf fol. 242. 

CHAM 3 RE DEPINCT, anciently St. ^dnvard\ 
than.ber^ now rallrd ihQ pamted ihamber . 

CHAMPARry, or CH\MPIlRTY, campi pariitin 
becaufc the parties in champo'ty^ agree to divide 'the 
Knd, in quclHon.] A bargain with the plaintiff q( ] 
defendant in anv fuit, to have pan of the land, debt, of 


v^ls thereldl' Whecetipoii me (^MIptroNr itfo quiry 
the p«rfy*^ fui^ at hie own estpetm^ ^ ^*^4 
I Inft^ 36B« It is a fpecios of ^and pe aifim 

in tfak fame ^vtfiaer. 'THi fidins fo have beeirae aa* 

. ciehf grfevanceia.our natioo^i for 'Oititiietthftandim 
fev^ntl’ftattttes of i, a« 

13 Ei. I. e. 49 1 a» Ed. I. SL V el ij. ^4 |f i|K r. 
Stkt. }, Csfr. and a form of a wHt iPasmdtf tS^qa | 

, Stat\ 4 JSd. jf. ft 1 f. and 32 g. f^i^. ^ en^jfted, TnaC 
whereas former (latutes paevided tedrifs for ev^ hfk 
the JiTiarV Bfneh ^1/** hencefonh ic fhtnsM ba law- 
ful for j a Rices ofme Comwm Phas, juRices of iUffiAf, and 
juRicea of peacein their quarter feffions, to itn^uljj!^, hear 
and determine this and fuch Tike cafes, ar well at the fuft 
of the king, as of the party : and this offence is punifti- 
able by common law and Ratute ; the Stat, 33 i. 
Stat. 3, makes the offenders liable to three years’ impri^ 
fonment, and a fine at the king’s pleafure. By the Stat. 
28 Ed. 1. r. 11, it is ordained, that no officer, nor any 
other, (hall take upon him any bufinefs in Ait^ ^to Jiave 
pait of the thing in plea; nor none upon any covenant, 
fhall give up his right to another ; and if any do, and 
be convifled thereof the taker lhall forfeit to the king 
fo much of his lands and goods as amoun^ to the value 

01 the part purchafed. 

In the conRruflion of thefe Ratutes, it hath been ad- 
judged, that under the word covenant , all kinds of pro* 
mifes and contrafls are included, whether by writing, or 
parol : chat rent granted out of land in variance, is with- 
in th^ Ratute of champntyi and grants ol part of the 
thing in fuic ^lade merely in confideration of the main- 
tenance, or champerty, are within the meaning of this 
Ratute ; but not fuch as are made in confideration of a 
precedent lioncR debt, which is agreed to be fatished 
with the thing in demand when recovered. F.N.B.iyzi 

2 Inf. 20q: 2 Rol. Abr. 1 13. 

Ic is faid not CO be materia], whether he who brings a 
WTit of champnty., did in truth fuffer any damage by 
or whether the plea wherein it is alledged be determined 
or not. 1 Haivk. P. f.’. r. 84. A conveyance executed 
pending a plea, in purfuance of a bargain made before, 
IS not within the Ratutes againR champerty: and if a man 
purchafe land of a party, pending the writ, if ic be bond 
j/tdcy and not to maintain, it is not champaty. F. N. B. 
272: 2 Rol. Ahr. 1 13. But it hath been held, that the 
purchafe of land while a fuic of equity concerning it is 
depending, is within the purview of the Ratuce 28 E. i. 
Stat. 3. r 11: Moor 665. A Jeafe for life, or years, , op 
a voluntary gift of land, is within the Ratutes of cham-^ 
psrty ; but not a furrender made a leffee to his leffor t 
or aj||i(onveyance relating fo lands in luit, made by a fa- 
ther to his foo, ^c. 1 Tfmvk. P. C. c. 84. 

The giving part of the lands in fuit, after the end of 
ic, to a counfellor for his reward, is not champetty^ if 
there be no precedent bargain relating to fuch gift ; but 
if it had been agreed between the counfellor and his client 
before die action brought, that be (hould have part for 
his reward, then ft would be champerty. £ro. Champerty 
3.. And it is dangerous to Wddie with any /uch gifr„ 
lince it carries with it a Itrong prefumption of ebampnty. 

'p 564. If 2ny attorney follow a caufe to be paid m 
grdfs^ when the thing in fuic is recovered, it hath been 

adjudged^ 



GUAM 

tfait tbh li Hth, 1 17. Every ^ 

itiqilks matiiteiittiife] tilaiAteiiittGe h «ioc < 

th^mfenf. €rm. Jur. }$: t Infl, 208. ‘ 

Tothis head may ^be referred the provihon of , 

51 M, 8. 1^* 9, that Dooee Oiali fclfor purchafe any pne* 
fended > right or title to hud, emte ft ike vendor hath re. 
ceived the prohta thereof fbr one whole year before fath 
grant ; arhmth been in aCtaal poiTdffiofir of the land, orbf < 
the reverfion or remainder 1 on pain that both ptirchafer 1 
find vendor » lhall each forfeit the value of foch-^and to 
the king and the profecator. See title Mumitnantt, 

CHAMt^ERl^RS, By Bitate, are tbofe who move 
pleas or foiiB, or canfe them to be moved, either by their 
own procurement^ or by others, an^ foe them at their 
proper toftsy to have part of the land in variance* or 
part of the gain. 33 1. Stat. z. See the preceding 

article 

CHAMPION, tam/>io,] Is taken in the Itw not only 
for him that fights a combat in his own caufc, but alfo 
for him that doth it in the place or quarrel of another. 
Brail, lih. 3, trail. 1. cap, zi. And in Sir Echunul 
Btjhe^i nofes on Upton^ fol. 36, it appears thnt Hemy 
di Fejiuhii[r, for thirty marks fee, did by charter coie- I 
nant to be cfampwt to abbot of QUaJlmbrny j 4 t. 

42 Hrii 3. Thefe cbatnitwir^ mentioned in our law books 
and hiilones, were ufually hired ; and any one might 
hiie them, except parricides, and thofe who uere accuied 
of the higheil offences: before they came into the field, 
they fhaved iheir heads, and made oath that the]^ be- 
lieved the perfons who hired them, were in the rigfit, 
and that they would defend their caufe to the utmoft of ^ 
their power; which was always done on foot, and with 
no other weapon chan a (lick or club, and a Ihicld ; and 
befi^re they engaged, they alwavs made an offering to 
the church that Ood might afiiH them hi the battle 
When tne battle was over, the punilhment of a champion 
overcome, and likewife of the perfon for whom he fought, 
was various if it was the ihnmpton Of a woman for a ca- 
pital offence, flic was burnt, and the J)ampio,i hanged : 
if it was of a man, and not for a capital crime, he not 
only made fatisfadlion, but had his right hand cut off \ 
and the man was to be clofe confined in prifon, till the 
battle was over. Bia^, hh, 2. r 5; See title Battel. 

Vidory in the tiial by battel is obfained, if either 
champion proves tm^atrt j that is, yields and pronounces 
the horrible word of ciazcny a word of difgrace and ob<- 
loquy, rather than of any determinate meaning. But a 
horrible word it indeed is to the vanquiihed champions 
fince as a puniihment to him for forfeiting the land of his 
principal, by pronouncing that ihameful word, he is 
condemned as a recreant to become infamous, and not 
to be accounted Ithn fsf le^ahs homo ; being fuppofed by 
the event to be proved fortvvorn, and therefore OAver to 
be put upon a jury, or admitted as a wicnefs in any caufe. 

3 Comm. 34C. 

CHAMPION 09 THE KING, campto regi/.] An an- 
cient ofiicer, wliofe ofhee it is at the coronation of oui 
kings, when the king is at dinner, to ride armed cap^a- 
pib into Jf^eflmtnJier^Hallj and by the proclamation of a 
Jierald make a challenge, That if anv man Jhnll deny the 
kinQ*s title to the crown ^ he is there leotly to dfend it tn finale 
eombaty Uc, Which fcieing dope, the king drinks to him, 
and fends him a gilt cup with a cover full of wine, which 
the champion drinksi and hath the cop for his fed*. 1 his 


CHANCELLOR. 

office, cw finec the cowmatlotibf King RichaydW, when 
exhiCritefkiii^ for it, was adjudg- 

ed hotn kifii to 3 »r Jfhi&e Dfinoeke his cemprtuor, (boifi* 
claiming from Jlfcimfse), and hath continued everiiaco 
ih ebo fomfly of the who hold the maOor of 

BcHveffly hi hereditaryfromihe 

by graOd fefjeaaty, ^tne. That thd lord thereof (hall bo 
the Jci^s inbdimpiMf as abovefoid. Accordingly Sir £d^ 
tttard iymiJbfjj^rtorMed thi^ office at the coronation of 
King Charles if. And a perfon of the hame of Dymocha 
performed it, at the coroitacion of his pre^ut Majefty 
Gemge the Third, ^ , 

CHANCE, Where a man commits an. unfiwfaba^^ 
by misfoitune^ ot ekmee^ and not by deUgn, iris a defi- 
ciency of the will ; as here it obferves a total neutrality^ 
and doth not co Operate with the deed ; which therefore 
wants one mein ingredient of a ciime. Of this as it af- 
fe£ls the life of another, See title Mutdn , — It ts to be oh* 
ferved however generally, that it any mc.dcntal mifi.iiief 
h.appen8 co follow from the performance ol a lawful adt, 
the party (lands excufed from all guilt: but if a man be 
doing any thing unlawful^ and a confeqruence enfues 
which he did not forefec or intend^ the death of a man 
01 the like, his w me of forcfighc (hall be no excofe ; lot 
being guilty of one offence, in domg antecedently what 
is in icfelf unlawful, he is criminnlly guilty of whatever 
confequence may follow the firil milbthaviour. I ffal, 
P, C 39. See title Chance viel e\, 

CHANCELLOR, Cancellai ihs,\ Was at fir A only a 
chief notary or fcribe under the emperor, and i\as called 
cainellar itis^ becaufe he fate tnhn lancillos, to avoid the 
crowd of the people. This word 1^ by fome derived from 
tmtelk^ and by others from camelhs^ an inclofed or fe* 

J iarated place, or chancel, encomp tiled with bars, to de« 
end the judges, and other offeers from the prefs of the 
public. And carcellanus originally, as Lupanus thinks, 
fignified only the'regifler in court; Graphanos^ fed qnt 
confir ibtndis fsf excipund s juduum ait is dant opeum . but 
thib name and officer is of lace times greatly advanced, 
not only in this, but in other kingdoms ; for he is the 
chief adminiArator of juilice, next to the Sovereign, who 
anciently heard equitable caufes himfelf. 

All ocher Jullices in this kingdom are tied to the firi^ 
rules of the law, in their judgments ; but the Chancellor 
hath power to modeiate the written law, goycining hit 
judgment by the law of nature and confcicnce, and or- 
dering all things 7/ma /equum bonum : and having the 
king’s power in thefe niatieis, he hath been called the 
keeper of the king’s confcicnce. It has been fuggefted, 
that the Chancellor originally prefided over a political 
college of fccretarica, for the writing of treaties, grants, 
and Slher public bufinefs ; and that the court of equity 
under the old lonAitution was held before the king and 
his council in the palace, where one fupreme court for 
bufinefs of every kind was kept : and at firll the Chan- 
cellor became a judge co hear and deteimine petitions to 
the king, whj|ph were referred. to him ; and in the end, 
as bufinefs increafed, the people intiiled their fuits to the 
chancellor, and net the king : and thus the chancellor’s 
equitable power had by degrees commencement by pre« 
feription. /fi/l, Chan, p. 3. 10, 44, 

Stanndford fayi, the Chancellor hath two powers; one 
abfoiuic, the other ordinary; meaning, that aUhOui»h 
by his ordinaiy power, in fouie cafes, he muilobferve the 
- £ e 2 form 



CHANCELLOR. 


JbnA of proteedinjf at ocher infirrior jadges ; in hts abfo* 
lute power he it not limtwd by the iaw^ but by confcience 
and equity, according to the circvmlUacct of things. 
$ee poil title Chances 

And though PolyJvre Pirgil, in his hidory of England^ 
makes UTilUam the Firft, called the C^nqunor^ the founder 
of Our chancellors; yet Dugdale has (hewn that there 
were many chancellors of England long before that time# 
which arc mentioned ih his Origins JutldkalcSt and cata- 
logues of chancellors ; and Sir Eulward Coke in his fourth 
Jnjiitutt faith, it is certain, That both the Britijk and 
Saxon kings l^d their chancellors, whofe great authority 
under their kings were in all probability drawn from the 
reafonable cuftom of neighbouring nations and the civil 
Jaw. 

He that bears this chief magidracy, is (lilcd the T,orJ 
High ChanrfJhi' Gteat which is the higlicll 

honour of the long robe, A chancellor may be made fo 
at will, by patent, but it is faid not for life, for being an 
ancient olhcc, it ought to be granted as hath been ac- 
cudomeJ. 2 87. But Sir Edxvaid HiJf, afterwards 

Bar! of Can^lon^ had a patent to be lord chancellor for« 
life, chough he was difmidcd from ‘hac office, and the 
parent declared void, t ^/V. 338. 

By the Stat, 5 EU^.cap. 18, The Lord Chancellor and 
Keeper have one and the fame power ; and therefore fince^ 
that Aatute, there cannot be a Lord Chancellor and Lord 
Keeper at the fame time ; before, there might, and had 
beeiK 4 hjl 78. King lien, V, had a great feal of gold, 
which he delivered to the Bi(hop of Durham, and. made 
Kim Lord Chancellor, and alfo another of hlver, which 
he delivered co the Bilhop of London to keep. But the 
Lord Bridgman was Lord Keeper, and Lord Chief JuAice 
of the C^mon Fleas, at the fame time ; which offices 
were held not to be inconAAent. Ihtd, By Siaf. i 
M. €ap. 21, CommiOioners appointed to execute the 
officer of Lord Chancellor, may exerciie all the authority, 
junfdi^ion, and execution of laws, which the Lord 
Chancellor, or Lord Keeper, of right ought to ufe and 
execute, Ance which Aatute this high office hath been 
feveral times in cemmiffion. j 

TheoEice of Lord Chancellor or Lord Keeper, J 
is now created by the mere delivery of the King^s great 
ieai into his cuHody : whereby he becomes, without writ 
or patent, an officer of the greateA weight and power of 
any now fubAAing in the kingdom, and fuperior in point 
of precedency to every temporal lord. — And the a£l of 
taking away this fcal by the king, or of its being re- 
signed or given up by the Chancellor, determines his 
d/Hlc. (See i S:d. 33b.) — He is a privy councillor by his 
('Eice ; and, according to Lord Chancellor Ellefm€)e, pro- 
locutor of the Houfe of Lords by preferiptiom-^-T# him 
belongs the appointment of all JuAices of peace through.^ 
out the kingdojii. Being formerly uiually an EcclehaAic 
(for none elfe were then capable of an office fo converfant 
in writings) and prefiding over the Royal Chapel, he 
became keeper of the King’s confcience ; v^ltor, in right 
of the king of all hospitals and colleges of the king’s 
foundation, and patron of all the king’s livings under 
the value of. marks a year in the king’s books. 

(38 Ed. 3. 3 : AT. jff. 35. though Hfh. 214. extepdi 

tins value to pounds)^^Hc is the general guardian 
of all infants, idepts and lunatics; and has the general 
fupiuiotcindaace of all charitable ufes in the kingdpm. i 


And all chit over and ibpve the vaft-and extenfive jurfCr. 
diAion, which he exereifif in hit judicial capacity iti«tlm 
Court of Chancery. 3 Comm, 47. 

The 25 ir. 3. e. 2, declwei it co be to Aar 
the Chats€tilor (and certain other judges) being in their 
places doing their offices ; and it Teems that the Lord 
Keeper and Commiffioners of the great feal, are within 
this Rotate by virtue of Stosts, 5 Eli%, e. 18 ; and 1 IT, ^ 
M r. 21, already mentioned. See iuXtTreaJm, 

^hcLwd Chancelh , now there is no Lord High Steward, 
is accounted the ArA officer of the kingdom ; and he 
not only keeps the king’s great feal, but all patents, com- 
miffions, warrants, fsdc, from the king, are perufed and 
examined by him before Agned ; and Lord Cokt fays the 
lord chancellor is fo termed a canetilando, from cancelling 
the king's Liters patent, when granted contrary to law i 
which is the higlieA point of his jurifdiflion. 4/1^. 88* 
lie by his oath fwears well and truly to ferve the king, 
and to do right to all manner of people, In his 

judicial capacity, he hath divers affiAancs and officers^ 
'viz. The maAer of the rolls, the maAers in chancery. 
And in matters of difficulty, he calls on^or more of 
the chief juAices, and judges to afliA him in making his 
decrees ; chough in fuch cafes they only give their ad- 
vice and opinion, and have no Aiare whatever of the ju^ 
dicial authority. 

7 he Majler of the Rolls, however has judicial power, 
and is an affiAaiH to the Lord Chancellor when prefent, 
and his deputy when abfent; but he has certain caufes 
aligned him to hear and decree, which he ufuallydoth on 
certain days appointed at the chapel of the Rolls, being 
affiAed by one or more MaAers in chancery : he is, by 
virtue of his office, chief of the maAers of chancery, and 
chief clerk of the petty-bag office. 

The Twelve Mafters in CJjancery At fome of them in 
court, and take notice of iuch references as are made ta 
them, to be reported to the court, relating co matters of 
pradice, theAateof the proceedings, aciouncs, Ofc. and 
they alfo take affidavits, acknowledge deeds and lecog- 
nifances, 

The S/x Clerks in chancery trunfad and Ale all proceed- 
ings by bill and anfwer; and alio iAue out fome pa- 
tents that pafs the great feal ; which buAnefs is done by 
tiieir under clerks, each of whom has a feat there, and 
whereof every Ax clerk has a certain number in his office, 
ufually about ten ; the whole body being called the fxty 
clerks. 

The Curjitors of the court, four and twenty in number, 
make out all original writs in chancery, which arereturn^ 
able in C. ^c, and among thele the bufinefs of the 
fcveral counties is feverally diUributed. 

Ihe Regifterio a place of great importance in this court, 
and be hath fcveral deputies under him, to take ct)gni- 
fance of ail orders and doiees, and enter and draw them 

The Mafier of the Subpoena Office iffiues out all writs of 
Juhpaua, 

The ^aminers iLx^ oKv:tT%\ti this court, who take the 
depofivions of wicnelfes, aud ere ta examine them, and 
make out copies of the depuAtions. 

The CUrk of thn Affidavits Ales all affidavits ufed in 
ccurt, without which they will not be admitted. 

The Cle*k f (he Rolls fits conAancly in the rolls to make 
fearclfcs for deeds, offices, and to make out copies^ 

'The 
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Thi CUrh ^ tht P 4 iijf*Sag in number three, 
hm great eariety 6f b'dfineis that goei through their 
handt, in making out writi of Aimmons to pariumcnt, 
iPeihuj for bifliops, patents for cuftomers ; Hiirafes 
upon extent of ilatute^ftaple, and recovery of recogni- 
fimces forfeited, ffr. And alfo relating to fuits for and 
ngainft privileged perfoor, &r. And the clerks of this 
office havefeveral clerks under them. 

^ The ^ib€ Ckanctry had formerly the receiving 
and coflMy of all money ordered to be depofited in court, 
and paid it back again by order: but this bufinelV was 
afterwards aflumed by the Mailers in Chancery ; till by 
d/«/. I a Ge 9 . I. r. 32, anew officer was appointed, called 
The Aueuniant General ^ to receive the money lodged in 
court, and convey the fame to the Bank, to be there kept 
for the fuitors of the court. 

There is alfo a Serjeant at Aims^ to whom per^ni 
Banding in contempt are brought pp by his fubilitute as 
prifoners. 

A Warden of the Fleets who receives fuch prifoners as 
Band committed by the court, 

Befides thele offices, there is a clerk of the crown 
in Chancery ; clerk and controller of tlie hanaper j clerk 
fonnroJling letters patent, not employed in firoceed- 
ings of equity, but concerned in making out commiffions, 
patents, pardons, under the great feal, and colleCling 
the fees thereof. A clerk of the faculties, for difpenfa- 
tions, licences, ; clerk ot the prefentations, for bene- 
fices of the crown in the chancellor’s gilt; clerk of ap- 
peals, on appeals from the courts of the archbiQiop to the 
court of chancery: and divers others officers, who are 
conBituted by the chancellor’s commiffion.—- See poll title 
Lhaneoy. 

CHANcELKOR<9/ri;i D iocese; or,s/'aBisHop Aperfon 
appointed to hold the Bilhop’s courts, and to dfili him in 
matters of ecclefiallical law. 1 his officer, as well as all 
other ecclcfiallical ones, if lay or manied, mull be a Doc- 
tor of the civil law fo created in feme univcrficy. Stat, 37 

8. r. i-T, . 

Chancellor of the Dutchy of Lancaster.— 
An officer belore whom, or bis deputy the court of 
the Dutchy Chamber of Lamafia is held. This is a fpe- 
cial jurifdidUon concerning all matter of equity relating 
to lands holden of the king in light of (he Dutchy if 
Lanuijier. Hob. 77. 2 Z/x'. 24. — This is a thing very 
dillindl from the county palatine, which hath alfo its 
feparate Chancery for ie«>ling of writs and the like. , 
1 rentr, 257 — I’his Dutchy comprizes much territory 
which lies at a vaft diBance Iroin the county, as particu- 
larly avery large diftridfurrounded by the ciiyof 
fter, I’hc proceedings in this court a^-e the lame as on the 
Equity fide in the couits of Exchequer and Chancery. 

4 Inf. 206. So that it feems not to be a court of record: 
and it has been holden that thofe couits have a concur- 
rent junfdidlion witlsthe DuKhy Court, and may take 
cognizance of the fame caufes. 1 C. jR. 55 : To/h. 145 : 
Hard. 171. 

This court is held in Wcjtminfer-Hall, ard was for- 
snerly much ufed. Under the chancellor of the Dutchy 
are aiv attorney of the court, one chief clerk or regiller, 
and feveral auditors, — :;ee further title Counties 

Falatinem 

Chancellor of Exchequer, Is likcwife a great 
officer, who, it is thought by many, was originally appoint- 
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ed for rise qaalifying extremities in the Exchequer: Jif 
fomettmesfits in court, and in the Exchequer- Chamber ; 
and with -the judges iA the court, orders things to the 
icing’s beft benefit. He hath by the Stat, 33 8 .r. 5jjii 

power, with others, to t^ompound for the forfeitures upon 
penal Ba tuCes, bonds and recognisances entered into to 
the king: he hath alfo great authority in the manage- 
ment of the royal revenue, Ute. which feems of late to 
be his chief bufinefs, being commonly the firil commif- 
fioner of the treafury. And though the court of equity 
in the Exchequer-chamber, was intended to be holden 
before the treafurer, chancellor, and barons, iris uAially 
before the barons only. When there is a lord -treafurer, 
the chancellor of the exchequer is under treafurer. 

As to the Chancellor if the Order of the Garter, See 
Sfow’s Annals, pag.706.— ^ the Uutvtfftns, 
See title Comn oj tU Umver fetus — 7 'hc office of Chanallot 
in Cathedral Churches^ is thus deferibed in ihe Monafeieorr. 
Le^ioties legetulas tn eulefia fer ft vtl ptr funm tic aril m 
aufeultare, male le Rentes efnendare^ fcholas conferre., fegllh» 
ad caufas confine^ liUras capituU Jacere ftd corfegnare^ lihroi 
fercat^ quotufiunq \ •vohurit pradnare^ pr a^dicuf tones in 
ic clefuC 1 il extr a it chfeam / ; adi caret W cui •voluer it pr o'* 
dicatiomsofeiitum affl^iat t . beeMon Aogl. tom. 3.p. 24, 339* 

CHANCE-MEDLEY, From thel'r. laplus and 
meW, mifeere.] Such killing of a man as happens either 
[in lelf-defence] on a fudden quarrel; or in tlic eom- 
miffion of an unlawful a<il, without any deliberate inten- 
tion of doing any mifehief at all. J Harjvk. P. C. c. 30. ^ i. 

'1 he felf-defence here meant, is that w hereby a man 
may proted himfelf from an aflauic or the like in the 
courfe of a fuddel^brawl or quarrel, by killing him who 
alTaults him. And this is what the law expre/Ies by this 
word thanie^medleyt or as feme rather chooie to write it, 
chaud^meil^ ; the former of which, in its etymology 
fignifies a cafual afiray, the latter an affi.iy in the heat 
ol blood or paffion ; both of them of pretty much the 
fame import : but the former is in common fpeech too 
often enoncoufey applied to any manner of homicide, by 
mlfadventiir e \ whereas it appears hy Stat. z^H.% r. 5, 
and in ancient law-books that it is properly applied to 
fuch killing as happens to fell-deitnce, in a fudden 
icncounter. 4 Co urn. 183; cites Stanf, P C. 16: 3 Itfe, 
55,7* 275, 6 — • i’his being in lod a fpcciea of 

cxcufabit* homicide, comes nioic properly under the divi- 
fion of murder^ and is therefore ticated of in that place. 
Sec title Muraer\<^ln chame- medley the oftendci forfeits his 
goods, but hath a pardon of courfe. Sec Stat^ 6 Ed, l . r 9. 

CHANCERY. 

Cancbllari\ ] The highcB court of judicature in 
this kingdom next to the pirliament, and of veiv 
ancient inBitution. The junfdidion of thb court is 
of two kinds; e(rdtnary extrmr dinar). The c* dr nary 
juiifdidlion, is that wherein the Lord Chancellor, Lord 
Keeper, ^c. in his proceedings and judgments, is bound 
to obierve the ojpder and inetlicJ of the common Jaw ; 
and the junfdiClion is that which this Court 

cxCrcifes in cafes of equity. 

The Ordinary Court holds plea of recognifances ac- 
knowledged in the Chancery, writs of y // jactat for 
repeal ol leters patent, writs of partition, Uc, and alfo 
of all nerfonal adlions, by or againll any officer of the 
court , and by a£li of parliament of feveral oiicnees . nd 

cauics. 
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twites* All or1g|l<(tl,writf^ com^itfllons of baikrupt, of 
^ ufeai and other comtAiflions, ts ideott, lunacy, 

* tfc, mae out of tWi court, for which it is jllwajrs open ; 
^d foitneii^es a Juptfetkai, or writ of privilege, hath 
been |i<re granted^ to difcharge a perFon oat of prifon. 
An kahciitorpust j[>rohlbition, mny be had from this 
in the vacation ; and here a fubponui may be had to force 
witneifei to appear in other courts, when they have no 
power to call them. 4 hift, 79: 1 Danv. Aht. 776. 

The txtinoyJlna})^ Cotot, or Court of Equity, proceeds 
the r^i of equity and confcience, and moderates the 
ri^tir^fthe Common law, confidciing the intcntiw ra- 
ther than the worSs of the law. Equity being the cor- 
redlton cf that wherein the law, by rejfon ot irs uni 
verfaliiy, is deficient— On this grcund iheicforc, to 
maintain a fuit in Chancery, it is always allcdgcd 
that the plaintiff is incapable oj obtaining relief at com 
mon law ; and this muff be without any fault of his 
own, as by having loll his bond, fdc. Chancery never 
*«^ii)g but in affillanve of the coniniou law, fup- 

plying .us deficiencies, not contradidine iis‘ rules. A 
judgment at law 11 )t being rcverfable oy a de|(|:ce in 
chancery. Qo.ElU. aao. But a lih in chancery may be 
brought to compel the difccivcr) ol the contents of a 
letter which would difeharge the plaintiff of an adtion at 
Jaw, befoic vcrdifl obtained. 3 C. Rip. 17. 

A fonfible modern wiiter remarks, that it is not a 
very eafy taik, accurately to dcfcribc the jurifdidlion of 
our courts ol equity— They who have attempted it have 
generally failed. — I'he following extradt from that wri- 
ter on the fubjed may peril ips prov|: more acceptable 
than any thing which could fall from the J\ditor’sown pen. 

Early in the hilloiy of our juiilprudence, the ad- 
miniffraiiou of jufticc by the ordinary courts, appeals to 
hsiiebeen incomplete. To fupply the dsfed, the courts 
of equiiv have gained an cllablininunt , affuming the 
power of enforcing the principles, upon which the 
ordinary courts alfo decide when the pm^ers of thofc 
courts or their modes of proceeding arc infufficient for 
die purpofe of preventing tliofe principle®, when en- 
foru^d b> the ordinary com is, from becoming, contrary 
to ihe purpofe of their original ellabJiftimenr, inllru- 
xnents of injullice ; — and of deciding on prini^iples of 
uni\erfal jullicc, where the interference of a court of 
judicature is neccflary to prevent a wrong, and the 
pofitivc law is filcnt. The courts of equiiy alfo ad- 
minillcr to the ends of jullice, by removing impediments 
to the lair dcciffon of a quedion in other courts ; by 
providing for the fafety of properly in difpute, pending 
a litigation ; by leffraining the affertion cf doubtful 
rights, in a manner prod udive of irreparable damage ; 
by prevtiicing injury to a third perfon from the doubtful 
title of others ; and by putting a bound to vexatious and 
opprellive litigations, and preventing unncceffary mul 
tiplicity of fuit'. ; and, wi hout pronouncing any judg^ 
ment on the fubjcc^, by compelling a diftovcry which 
may enable other courts give their judgment ; and by 
prcferviiig teffimony, when in danger of being loll, before 
the matter to which it relaics can be made the fubjed 
of judicial inveffikation. This effabliflimenc has obtained 
throughout the whole fyilemof our judicial policy } moff 
pf the inferior branches of that fyftem having chdir ps 
eoliar courts of equity* [e g. the court of exchequer, 
iouru of /fV;/.;, the counties palatine, cinque.pbrts, * 


md the Ceart oT ^ttcayaiiiming tstaml jtfrtlSlic- 
tion in cafes which an not Within theboondti •St w'hUih 
are beyond the ^powers, of othtf jurifdidfOn^. 
vordS Tfwif/e OH tbt Pkadin^ in CbMnetrj^ 4 v 0 t I7i|7* 
ad edition. 

It is not therefore to be expeded that aII the cafes 
within the jolrifittdion of this court cun be akrumeraeed 
with any degree of accuracy in Arch a work ha^hia^Whari 
confufedly mllows may ferve to ihefw 
ciples of its decifibns— They who defire fdrtheir^ml mOhe 
predfe inlormatton, will confult Vinuu’s aj||d the other 
Abridgment and Digeffs, which enter fo^much more 
fully into the fubjed. 

'rhis Cenrt gives relief for and againff inAints, not- 
withffanding their minority : and for and agAinff mar- 
ried women, notwichllanding their coverture : in fomc 
ca(e8 a woman may fue her huibind tor maintenaace ; 
(he may fue him when he is beyond fea, and be 
compelled to anfwer without her hufband Alt frauds 
and deceits, for which there is no remedy at Common 
Law may here be redrefied; as atfo unreafonable and de- 
ceitful engagements and agreemems entered into, with- 
out ^nfideration. l Pern 205. Sec title /‘/fiW— AM 
brcacnes of crdll and confidence ; and accidentd ; as to 
relieve obligors, mortgagors, fAc. againrt penalties and 
forfeitures, where the intent was only to pay the debt; 
Titles to lands, where the deeds arc loft, or fuppieft, may 
by this court be confirmed, conveyances rendered de- 
fertivc by miftake, may be made perfeft, 'Qe 

In this Court executors may be called upon to give fe- 
curity and pay intereff for money chat is to lie long ia 
their hands. Here executors may fue one another, or 
one executor alone be fued by the legatees or others, 
v\dthout the reft: order maybe made for performance 
of a will: it may be decreed who (hall have the tuition 
of a child, and other matters are regulated as to the 
difpofal of the goods of teftators and inteftates. See 
3 Comm 437 — Under this head it may be oblerved chat 
money articled to be laid out in land, fhall be taken as 
land in equity and defeend to the heir, i Salk. 154. Pei- 
fonal ellate in the hand^ of executors, (hall be applied 
in difeharge of the heir, whcie there are fufficient aficts to 
pay the debts and Icgacie.s. i Dano. 770. There (hall 
be no bill in equity againft^an executor, to difeover affet:* 
before a fuit commenced at law. Seti.ifu. 

Legal affets (hall be applied in a courfeof adminifiration ; 
but equitable aJfet^ amonglt all the creditors pioportion- 
ably, on a bill broughj, o’t. 2 C’nu. 62. Sec title 

E XfCUtOl . 

Mortgages are not relievable in equity after twenty 
years, where no demand has been made, or intereff 
paid, or where other particular circumftances do not in- 
terfere, 2 jxo. See K\t\o Moi-tgage, 

Copyhold tenants Siyr be relieved againft the lords of 
manors — inclolures of common lands may be decreed— 
aflignments of chofes in a^ion for a good confideration, 
though not valid in law, may be carried into efiedf— 
accounts are cu^npeiled to be lendered — the limitation 
of adlions by ffatute may be relieved againft. 

A deed appearing to be cancelled, has been decreed to 
be a good deed, on fpecial circumftances. i Cb. Caf. 249. 
Articles of agreement upon marriage reduced into writ- 
i^, though not figned by either party, being proved to 
ue i^recd to, were decreed to be performed. 2 Fern. aoo. 

Alfo 
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red bj^wait^ HaW utaj^ie 

reliared Mwouiiy agaaoIlvOfcpAfciooabl€*^(Uitni£Uiilsto 

Soring ttolmtlior||livea to fums of money on 

ttoit* oiitUviiig tHeir fatheto^niid the ftcofitKa are fre^ 
qnently decreed to be deliyeM up» oh payment of ttm 
fom adoally advan^. a C/^av. J^rp. 397 : 1 467* 

A purchafer ofld|id, without notice of an incumbrance, 
fhall not be hurt thereby in equity s and in pleading a 

E urchafe the defendant ought to deny notice of incttni 
ranees, ^c. Indentures of apprentice (hip have been 
decreed to be delivered up, and the money given with the 
apprentice to be paid took by the mailer, on ill ufage of 
the apprentice, Finch Rgp. \z^. Charity lands beings 
let at a great under-value, as was found by inquiiition, 
on a commiflion of charitable ufes, the leafe was avoided 
in equity, and the leiTce decreed to pay the an ears in 
rent according to the firll value, and to yield up the 
poiTellion. % V'ern. 415. Other cafes of relief, with re- 
fpe^ to public charities and charitable corporations, 
come alfo under the immediate diredlion of the Court of 
Chancery. 

It is ^mmon to give relief in chancery, notvvithftand- 
ing there ib an agreement between the parties chat there 
ihall be no relief in law or equity. ) A/ot/. 1^41, 305. 

In cafes which tend to reilrain freedom, or introduce 
corruption into marriage contrads, the court are always 
moll ready to aiibrd relief. If a portion be given to a 
woman, provided (he marries not without the confent of 
a ceitain per(on, although .(he marries without fuch con- 
fent, (he lliall be lelievcd in Chancery, and have her 
^portion: unJefs the portion, on fuch marriage, had been 
limited over to another, in which cafe it is ocherwife. 

1 /)/7«rL’. 75Z • 1 A/oe/. 300. If a father, on the marriage 
of his fon, take a bond of the fon that he (hall pay him 
fo muth, Cifc this is void in equity, being adjudged by 
coercion while he is under the awe of hii father, i Sa/h. 
1^8. Alfo where a fon, without privity of the father, 
treating the match, gives bond, to return any part of 
the portion, in equity it is void. /W 156. But a man 
h not bound to diicover the confideration of a bond 
generally given, which in itfelf implies a confideration. 
i/i/fr/, 200. See titles Frauds MmungCy See. 

If a fa6lor to a merchant hath money in his hands, it 
fhall be accounted his own ; for equity cannot follow 
money ; but it may goods to make them the mcrchant*$ 
which may be known, though money cannot. 1 Sulh, 
260. " 

Where truficcs convert money raifed out of land for 
pa>ment of debts, to their own u(e, tlic heir fi all have 
the land difeharged, whith hath boi nc its bu*deii, and the 
truiiecs are IraHe to the debts in equity. 1 *$'17/^., 1 5 3 4 
If leilee for years, without impeachment of wafle, about 
ihe end of his term cuts down timber-ticcs, the court 
of ihantcry m'’v Hop him by injunilion. 1 }\oI ulh) 380. 
And tcnaiu after pofTibility of iffuc extin^, or for life, 
difpunifhable of wafie, m^y be flopped in equity from 
pulling down huufcs, 1 Danv, ybi. 


eooycthenfive 

Ito nflitore lAd in Chancery, 

traifte4 eod etoidged Jhmtifi. 

tbeateringtMi^lto jbbjeA* i( 4iould to tol 
menttor^dt that CbjMeeorjP mil qqr^aiAatoUt foirifip 
lliEinf ^ader \cL viiiiiv whi af aktrity, aar 

fpr laada tM^ar 40 r. fir . 

' A 'A||S^w*the extitoor^aarjr ydrti^iS^ea of the court 
of dian£fry» on btbelf of a fabJeA ttiei'ely^ is collie 
' aienced by prclhitln^ a Mi (figm^by coan)^) |a tto 
datura of i petition to tke k>rtt chanoellotry KSto keftor 
or lords commlffioners of the groat feal 1 ortolto kiog« 
in'his court of Chancery, in caft thO perfon 
holdtAg the feal is 0 P*tty» or the feal is tn the kfng'a 
hand. But if the foit is inlUtuted on behalf of 'the 
crown, or of thofe >yhO partake of it*s prerogative, 01* 
whofe rights are undd^its particular protedion, as the 
objetls of a public k charity, the matter of complaint is 
offered by way of i^'of/na/ion, given by the proper officef 
fufually the attorney general]. Except in Tome few in- 
llances, bills and informations have been always in the 
Ettglfjk language ; and a fuit thus preferred is therefn.-e 
commonly termed a fuit by Enghjh bill, by way of dif- 
tindlion from the proceedings in fuits within the ordinary 
jurifdi^ion of the court, whiJi ’till tke Hat. of ^ Geo. ]|. 
r. 26, were entered and enrolled more anciently in the 
French ox Roman Conguf^ and afterwards in the Lntin% 
in the fame manner as the pleadings in the other courts 
of common Jaw. 

Every bdl muft have for its objefl one or more of the 
grounds upon which the jurifdi^lion of the court is found- 
ed; and as that jurifditlion fometimes extends to decide 
on the fubjefl, and in fomc cates is only ancillary to tho 
decifion of another court, or a future fuit, the bill may 

l, either complain of fome injury which the perfon ex- 
hibiting it fuffers, and pray rciief, according to the in- 
jury; or, 2, without praying relief, may teck a dif* 
covery of matter ncccliary to fupport or defend another 
fuit; or, 3, although no adual injury is fufiered, it 
may complain of a thuatened wrong ] and. Hating a pro- 
bable ground of pofiible injury, may pray the ailidance 
of the court to enable the plainti(f, or perfbn exhibiting 
the bill to defend himfelf againH the injury whenever 
it (hall be attempted to be committed. 

As the court of Chancery h.is geneial jurifdi<.‘lion in 

m. ittcrs of equity which arc not within the bounds, or 
which are beyond the powers, of inferior jurifdiflions, it 
afiuines a controul over thofe jurirdiciions. by removing 
from them fuits which they arc incompetent todciermine. 
To cfieil this it requires the p.'«rt} injured to inftituie a 
fuit in the court uf Lhanccry, the folc objcCl of which i*., 
the removal of tltc foimer (u»r, by nem*’ of the writ cf 
LtHiOraii \ and 'the pr2)cr of the bill ulcd for iluspui- 
pofc IS confined to that object. 

The /'///, except ir merely prays the v\rlt o( t.r v 1//, 
[in winch cafi: it does not ].rquiie any defence, n irLaii 
there be any pleading bc\on \ the biU.J uqmrts i!»e aa- 
fwer of the defendant or p.irty com pi inicd uf, upon oath; 
unl^lb the party is entitled to priviltt*,c of pc 'rage, or as 
a lord of parliament, or iinlefs a corporation aggregate 
is made a party. In the fiift cafe the jrfifwcr is n-quircj: 
upon ii:c honow of the defendaot, and in the litter under 
ihc <.orporation fcai. 

[In the cafe of exhibiting a bill again/l a peer, the 
Lcid Chdncciio:* wnics a letter to hi 01, called a Uiur 
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and if hchdoei not put .hi Kis anfwer, z/ubptna 
idiics^ and then an order to ftiew cauffj^why a /equcjiration 
/iiould oot iil'ae, «nd if he fllll (lands out, then a fe- 
quejhdii^n it granted ; f«>r there can be no procefa of 
contempt agaiuft tlie of a peer : 'rhe procef^ is the 
(tmcagainll a member of the houfc of commons, except 
the litter mijjii r.] 

An aofwer is thus required in the cafe of a bill, fecicing 
the dKirif. of the court on the fubjei^ of the complaint, 
ivithje view*— 1, To obtain anadmi(Gon of the cafe made 
py the bill either in aid of proof ; or — 2, to fupply i\\e 
want ofit—- To obtain a difeovery of the points in the 
plainiifT's cafe, controverted by the defendant, and— 4, 
of the grounds on which they arc controverted — 5, To 
gain a difeovery of the cafe on which the defendant re- 
lies; and — 6, of the manner in which he me .ns tofup- 
j)ort it. 

If the bill feeks only the alTidjnce of the court to pro- 
teft the plaintiff agaiull a future injury, the anfwrr of 
the defendant, upon oath, may be required to obtain an 
fulmiffixm ol the plaintiff’s title, and a Jifeovoy of the 
claims of the defendant, and the grounds on which tfaofe 
claims arc intended to be fupported 

When the foie objcfl of the bill is a difetyvoy of mat- 
ter neceffary to fupport or defend another fiiit, the oath 
of the defendant is required to compel that difeovery ; 
which oath however the plaintiff^ may, if he thinks pro- 
per difpenfe with, by confenting'to or obtaining an or- 
der of court for the purpofe ; and this is frequently done 
for the convenience of parties. 

To the bill thus preferred (unlefs it is merely fora 
eett/Wiiri) it is neceffary for the pciibn or perfons com- 
plained of IQ muke difence f or to diflahn all rights to the 
matters in quellion. 

As the bill calls upon the defendant to anfwer the 
fevcral charges it contains, he mull do fo, unlefs he 
can difpute the right of the plaintiff to compel fuch 
anfwer ; cither, i, From feme impropriety in requiring 
the difeovery fought ; or 2, From fome obje^ion to 
the proceeding to which the difeovery is propofed to be 
aflid.int ; or 3, Unlefs by difclaiming all right to the 
matters in queftion, he llicws a further anfwer from him 
€0 be unncceffary. 

The grounds on which defence may be made to a bill 
either by anfwer, or by difputing the right of the plain- 
tiff to compel fuch anfwer, are vaiious. 1. 7 ’hc fubjeft 
of the fuit may not be within the jurlfdidlion of a court 
of Equity ; 2. Some other court of Equity may have the 
proper juiifdiflion. 3. The plaintiff may not be entitled 
to fje, by reafun of fome perfonil difability. 4. The 
plaintiff may not be the perfon he pretends to be.— 
5. He may have no intereft in the fubjcfl, or 6, Though 
he has fuch intcreft he may have no riglu to call upon 
the defendant concerning it. 7. The defendant may 
not be the perfon he is al lodged to be by the bill ; or 
8, He may not have that interell in the fubjefl to make 
him liable to the claims of the plaintid —And notwith- 
ilanding all thefe requifitcs concur. 9. Still the plaint<ff 
may not be entitled in the whole, or in pait to the relief 
oraffiHance he prays; or 10. Even if he is fo entitled, 
the defendant may aljo have rights in the fuhje<fl which 
silty require the attention of the court, and call for its 
iocerference to adjuft the rights of all parties.— T^* 
fffc^ing combine juilicc, finally dcterminiDg as far u 


poHIble^ all queftions coBcerntqg die fahJeA Being die 

con Rant aim of courts of Equity. 

Some of chefe groqnds may extend only to entile the 
defendant to difpute the plainttiPs claim to the relief 
prayed by the bill ; and may not be fufficient to prote& 
him from nukj^g^hc difcQvery fought by it t and wVre 
there is no ground for difputing the plaintiff’s right to 
relief, or if no relief is prayed, the imj^riefy or r^- 
mater er^ ty of the difcovcry may proteiPt me defendant 
from, making it. 

of making varies acco|||l)E|^ to the 

foundation on which ic is. made, and the extent in which 
it fubmits to the judgment of the court.— If it reftson the 
bill, and, on the foundation of the matter there apparent, 
demand the judgment of the courr, whether the fuit 
(hall proceed at all, it is termed i)emutrer. If on the 
foundation of new matter offered, it demands judg- 
ment whether the defendant (liall be compelled to an- 
fwer further, it aflumes a different form, and is termed 
J Pha, If it fubmits to anfwer generall^the charges in 
the bill, demandirg ihcjudgmenc of thj court on the 
whole cafe made on both (ides, it is offered in a (hapo 
lliil different, and is (imply called Anfwtr.—lf the 
defendant difclaims all intered in the matters in quedion, 
his anfwer to the complaint made is diderent from all 
the others, and is termed A Di/iUimer.—hTi6. ihefe fevc- 
ral forms, or any of them may be ufed together, if ap- 
plied to feparate and didinft parts of the bill. 

A Demurrer being founded on the bill itfelf, necc/Tiri- 
ly admits the truth of the fadls contained in ^he bill, 
or in chat part of ic to which the demurrer extends ; 
and therefore as no fa^l can be in quedion between the 
parties, the court may immediately proceed^ to pro- 
nounce its dednicive judgment on the demurrer; which, 
if favourable to the defendant, puts an end to fo much 
of the fuit as the demurrer extends to. A demurrer 
thus allowed confcquently prevents any further pro- 
ceeding. 

A Pica is alfo intended to prevent further proceedingf 
at large, by reding on fome point founded on matter 
dated in the plea ; and It therefore admits, for the pur- 
pofes of the plea, the truth of the fads contained in the 
bill, fo far as they are not controverted by fads Hated in 
the plea.— Upon the fufficietfey of this defence the court 
will alfo give immediate judgment, fappofing the fads 
dated in it to be true ; but the judgment if favourable 
to the defendant, is not definitive ; for the truth of the 
plea may be denied by A Re/lUation, and the parties may 
then proceed to examine witneffeS| the one to prove and 
the other to difprove the fads dated in the plea. The 
replication in this cafe concludes the pleadings, though 
if the truth of the plea is not fupported, further proceed- 
ings may be had, which will be noticed prefcrtly. 

An Anfvjer generally controverts the fads dated in the 
bill, or fome of them ; and dates other fads to (hew the 
rights of the defendant, in the fubjed of the fuit ; but 
fornetimes it admits the truth of the cafe made by the 
bill, and either with or without dating additional fads, 
fubmits the quedions arifing upon the cafe, thus made, 
to the judgment of the court. If an anfwer admits the 
fxds dated in the bill, or fuch of them as are material 
to the plaintiff’s cafe; and dates no new fads, or fuch 
cniy as the plaintiff is willing to admit, no further 
pleading is neceffary; the court will decide on the anfwer, 

confidering 
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ifoniitthg It tt true. ^ So jlf the foie obje^ of the fuit is 
to obrdn a there can be no proceeding beyond 

en nnrwer by which ^ dffeovery u obtained. Bnt if 
necefl^ry to maii|^n the plaintm^s cafe, the truth of 
the aaCwer, or of any part of it, may be denied. And the 
fuffictency of the bill may be inerted by a ffplicaftou^ 
which in this cafeairo concludes the pleadings according 
to the pn^ient practice of the court. 

If a Demurra or Plea is ovtr-ruled upon ar^uihent, the 
defendant mud make a new defence. This he cannot 
do by aii^cond demurrer of the fame extent with that 
Over-rufed ; for although, by a ftanding order of the 
court, a caufc of demurrer mud be fet forth in the 
pleading, yet if that is overruled, any other caufe ap- 
pearing on the bill may be offered on argument of the 
demuirer, and if valid, will be allowed, the rule of court 
affeSing only the cods. But after a demurrer has been 
over-rukd, new defence may be made by a demurrer 
lefs extended, or by plea or anfwer.— And after a plea 
has been over-iuled, defence may be made by demurrer, 
by a new plea, or by an anfwer, and the proceedings 
npon the new defence will be the fame as if it had been 
originally made. 

A Difrlaimer neither aflei ting any fadV, nor denying any 
right fought by the bill, admits of no further pleading. 

Suits thus inllicuted are fometimes tmpnfed in their 
frame, or become fo by accident before their end has 
been obtained; and the intercfls in the property in 
litigation may be changed, pending the fuit, in various 
ways.— To fupply the dcleds anfing from any fuch 
oircumiiantes, new fuits may become necc/Tary, to add 
to, or continue, or obtain the benefit of, the original fuit. 
A litigation commenced by one party, (bmetimes renders 
nece/Iary a litigation by another party, to operate as a 
defence, or to obtain a full decifion on rights of all 
parties. [And bills filed for this purpefe are termed rro/s- 
ii//j]'^Where the court has given judgment on a fuit, 
it will ill fome cafes permit that judgment to be con> 
troverted, fufpended or avoided by a fecond fuit ; and 
fometimes a fecond fait becomes neceflary to carry into 
execution a judgment of the court.— Suit 5 inflituted for 
any of thefc purpofes are alfo commenced by bill ; and 
hence arifes a vaiiety of diilin^iion'S of the kinds of bills 
neceflary to anfwer the feveral purpofes; [as bills of revinv^ 
(which among other caufes may be brought, where new 
matter is difeovered, in time, after the decree made) bills 
of revt*vor, ifc. See 3 Com, 448, faff.] and on all the dif- 
ferent kinds of bills there may be the fame pleadings as 
on a bill ufed for inilituting an original fuit. 

It frequently happens, that pending a fuit, the par- 
ties difeover fome error or defed in fome of the plcid- 
ings ; and if this can be rectified by amendment of the 
pleadings, the court will in many cafes pcimit it.— his 
indulgence is moil extanflve in the cafe ot bills ; which 
being often framed upon an inaccurate fl.ue 6f tlic cafe, 
it was formerly the pradlicc to fupply their deficiencies, 
and avoid theconfequenccs of crrois by fptcial repltcaticns . 
but this tending to long and intricate pleading, the 
Aiecial replication, requiring a tijoindet in which the de- 
fendant might in like manner fupply defers in his an- 
fwer, and to which cheplaintifF might fw -rejoin^ thefpe- 
cial replication is now difufed, for this purpofe : and the 
court will in general pe.-'mit a plaintiff to re^lify any 
error, or fupply any dcfcift in his bill, cither by amend- 
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ment or by d fuppUmtntnl and will alfo permit, in 
ibroe caibs, a defcnali^t in like manrler to compIccd'His 
^anfwer, either by aniaililmcnt or 1>v a further anfwer. ^ 

If the plaintliF conceives a defendant’s anfwer to be 
infufficient to the charges contained in the bill, he may 
take exceptions agatnit it, on which if is referred to a 
Mailer to report, whether it be fufficient or : to 
which report exceptions njay be alfo made. The anfiitr, 
}€lhcdtiort, and itjdbiJer, & being fettled, and the par- 
ties come to iffue, witnefles are examined upon tntmo-- 
gmofiis, either in court, or by commiflion in the coun- 
try, wherein the parties ufually join ; and when the 
plaiiitifl' and defendant have examined their witnefles, 
publication is made of the tU/ofitiont^ and the caufc is fet 
down for hearing, after which follows the dtitii. 

If however in the procefi of thexaufe the p.'irties come 
to an ijB^ of fadl, which by the common law is triable 
by a juiy, the Lord' Chancellor in this cafe, dclixcis the 
recoid into the KingN Bench to be tried there; and 
after trial had, the record is remanded into Chaniery,^ 
and judgment given there. Trials and iflues at l.iw aic 
fre<iuently direilcd by the Com t, which in that (. ifc makes 
an ihteilocuto^y dcciec or onhi t that .ifter trial the parlies 
flrall refort to the court on the equity referved. 

Interlocutory orders and decrees are alio niideon other 
occafions ; as (or mlundions till a hearing, where the in- 
jury fuilained by the plaintiff requires fuch immediate iii- 
tcifeicncc. See w\\e Intnn^ln n, 

if the plaintiff difmifles his own bill, or the defendint 
obtains the difrniflTal of it for want of profeention, or if 
the decree is in behalf of the defendant, the bill is di(- 
milled with coils to be taxed by a Mailer. Stat, 4 (sT 5 Am, 

L, lb. If the dcfend.uu does nocappeac, on being (erved 
with the pioccfs of fubbccna^ in order to anfwer, upon 
affidavit of the fervice of the writ, an dttcuhment ifiuc'> 
out again ft him : and if a tm efi inventus is returned, an 
attachment with proclamation goes foitli againll him; 
and if he Hands further out in cont^mjt, then a (onm^Ji v 
of tcbelhon may be iffued, for apprehending him, and 
bringing him to the Flut piilon ; in ilie cxcciicion vvhcie- 
of the perfons to whom direded may juftify brc.iking 
open doors. U the defendant Hands furiher in con- 
tempt, a ferjeant at arms is to be font out to take him ; 
and if he cannot be taken, a fqueftation of his land may 
be obtained till he appears. And If a decree, when 
made, is not obeyed, being ferved upon the party under 
the feal of the couit, all the afoiementioncd procefles of 
contempt may ifluc out againll him, for his impiiion- 
menc till he yields obedience to it — The ceuit of Chan- 
cery, notwithllanding its very extcufive power binding 
the pci Ton only, and not the eftate cr elFcdls cf flie dc- 
ftndint. And in ili' Ilij(*, we prclume, it is f.iid ilut 
it IS no court of lecorJ. 1 Dau^,Alf, 749, and Chan, Rep* 
193, Howard V Sufllk, 

\\ here there Jj any tuor in a deerte In nnttei of law, 
theieinay be a Ld! cf which isir. naiurc of a \\i\i 

of error ; or an appe.il 10 the Hoofe of Louis O d .i i. 
thorities have been quoted, ih it a wiit of er or re- 
turnable in B, R that a judgment of Ch.»ncciy 
may be referred to the twelve judges. ^ In'i ho 
1 16. But it is now ulual to a/pcal to the Hot/c f Loras ; 
which appeals are to be fgned by two ^.cjunlcl of rin - 
nence, and exhibited by way of petition; the pttunni 
or appeal is lodged with ilir clerk of the Houfe of Loios 
F i and 
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and read in the houfep \^bereon the appellee is ordered 
to put in his anfwer, and a day /ixed for hearing ihe 
4 rnare; And after coonfel hcardi and evidence given on 
li^thiides, ttie Lords afiirni or reverfe the decree of the 
Cliancery, and 6nnlly deiermine caufe by a majority of 
V'>!es» 'Though it is tube obftrvcd on an apptat to the 
Lords from a. decree in Chancery, no proofs will be per- 
ir/nfeJ^frg be read ns evidence, wliiJi svcrc not made ufe 
of injhe Chancery • Prtced Cnnc, 21a. 

For fu tber matter as to the jurifdii.^lion of the court. Its 
modes of proceeding, and the various cafes wherein it re- 
lieves, Ufi'. vide Com. V.) tiu ChAmayt and Mr. 

Mttford*: treatife before quoted. 

There are feveral ftatutes relating to the court of 
Chancery. By Stat. 28 Ed. i. r. 5, the court of Chancery 
is to follow the king. By ^tat. 18 FJ. 5, the 

oailrs of tlie clerks in Chancery rre appoint#^ The 
chauccUor and trcafufcr may correft eirors in TOe Ex- 
chequer. Whofoever lhall find hjmfelf grieved with any 
Batute, fhail have his remedy in Chancery Ed. 
c. 9: 31 Ed. I. r. 12. And fee 15 2. c. 12; 

1 7 /t. a. r. 6 : Q 2. c. 9. 

hio/u/'/nefia, or other procefs of a*)pearance, fhall 
ifTue out of Chancery, till after a bal is hied, (ex- 
cept bills for injunctions to (lay waftc, or to flay fuiis at 
Lov commenced), and a certificate thereof brought to the 
/kifpa ft fboBice. Stat.^id I Jn.c. 16. Perfoos in remainder, 
or reverfum of any eflate, after the death of another, on 
making aih'davit in the court of Chancery, that they have 
caufe to believe Aich other perfoii dead, and his death 
concealed by the guardian, truftccs or others, may move 
the lord chancellor to order fuch guardian, trullees, 
to produce the perlbn fufpefted to be concealed ; and if 
he be not produced, he fliall be taken to be dead, and 
thofe in reverfi^n, may ente^r upon the eftate: and 
if fuch perfon be abroad, a commiflion may be iflued for 
his being viewed by commiflioners. Stat. 6 dn. c. 18. 

Infants under the age of twenty-one years, feifed of 
eflates in truft, or by way of morigacc, are enabled by 
flatute to make conveyances thereof; or they may be 
compelled cheieto, by order of the court of Chancery, 
upon petition €*tnd hearing of the parties concerned. 
7 .dv. c. 9. And fee the flatutcof ^Geo. 2. r. 10. where- 
by ideot^and lunaticks feifed of eflates in trull, fdr. may 
make conveyances by order of the Chancery, fs’e. Sec 
titles hijant^ Lunatic, 

By.* Gto. I. c. 32 and the power of the Tvl alters 
was abridged, with refpedl to the fuiiors* money, which 
is no V to be paid into the Bank of England : and an ad- 
ditional ftamp'duty, on wiits, procellcs, is gr-jnted 
.for >clicf of the fuicors, and as a common flock of the 
Conrtof Chancery. 

All orders and decrees made and figned by the Mailer 
of the Rolls, .(h.ili be deemed and taken to be good and 
valid orders .oul decrees of the court of Chancery; but 
not to be i.nrolied till hgned by the lord chancellor, and 
fubjefl to reverfr.', Uc. by him. Stai. 3 Geo, 2. e. 30. 

Where a defcnd.tnt does not appear after fnhpcena 
iflued, but keeps out of the way to avoid being ferved 
with the procefs ; on affidavit that he is rot to be found, 
iind fijfpcded to bo gone beyond fca, or to abfeond, 
the court of Chancery will make an order for his appear- 
ance at a certain day ; a copy of which order is to be 
publiflfed in the Lofuiofi Gazitir, f:fc, and then, if he do 
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not appear^, rtie ptaincifr’s bill ftall be taken 
and the defendant*! e/late fequeftered, Ve, But perfoni 
out of the kingdodi, returning in feven years, may have n 
reheariug in fix months, and be admitted to anfwer ; 
otherwife to be barred, by final decree. 3 Geo, z.t*. 25. 

By 12 Ceo, a. c 24, Part of the fuitors’ cafh is to be 
placed oat at intcrell, for defraying the charge of the 
j^ceountant GeneraPs office. And fee 23 Geo, 2. c. 25, for 
making good deficiencies to the clerk of the Hanaper, 
and for augmenting the income of the Mailer of the 
Rolls. 

By I Geo, 3. f, 1, The king is empowered to grant a 
fum not exceeding 3000/. /er annum to the chancellor. 

By ^Geo 3. c, 32, Part of the fuitors* caffi unclaimed 
to be placed at interefl, to be applied to the Accountant- 
GeeefaPs third clerk, and other purpofes. 

By 5 Geo. 3. c. 28, 80,000/. of the fuitors* calh w'as 
placed at interefl; and 200/. fir annum paid thereout 
half-yearly, to each of the eleven niaflers of the court. 

By 9 Cee. 3. r. 19, 20,000/. more of the fuitors* 
money was placed at interefl : out of which 460/. per an- 
num is paid in falaries, *vi%. 250/. to the accountant-gene- 
ral ; 50/. to his firfl clerk; 40/. to his fecond clerk; 
and j 20/. to his 4th clerk, in lieu of all fees. The re- 
fidue being brought to account. 

By 14 Gfo, 3. c. 43, 50,000/. more was in like man- 
ner placed out ; and out of the interefl thereof, and the 
furplus interefl under 12 Gio, 2. r. 24 ; 5 Geo. 3^. c. 28 f 
and 9 Geo. 3. r. 19, the Chancellor is by his order to di- 
rc.i\ the rc-building of the Six Clerks* office, and apply 
io,ooo/. (and by 20 Geo. 3. c. 33, 3000/. more) for 
budding the Regiller's and Accountant-General’s offices; 
to be vefled in the Accountant-General and his fuccefibrs. 

By 15 Geo. 3. e. 22, Parc of Lineo/n^s^/wt g&rden was 
vefled in the Accountant Genera!, in trull, for the pur- 
pofes in the lafl ad^ as to the Regifler’s and Accountast- 
GeneraTs office. 

By 15 Geo. 3, c, 56, the Lord Chancellor may apply 
certain fums to be raifcd, as mentioned in 14 Geo, 3, for 
the purpofes of this and that ad ; the Six Clerks’ Office 
to be built on part of Llncoln*S’Jnn garden, and the fame 
vefled in the Six Clirks. 

The Stat, 17 Geo. 3. c. 59, regulates the leafes to bo 
made from time to time, by the Mailer of the Rolls for. 
the time being. 

By Stat, 32 Geo. 3. c. 42, 300,000/. further is to be 
employed in building offices for the Maflers in Chan- 
cery, ts'f. 

For other parts of this fubjed. Sec titles Injun^ion^ 
Inlet f op atot iei , he, 

CHANGER, An officer belonging to the king’s mint^ 
whofe office confifls chiefly in exchanging coin for bullion, 
brought in by merchants or others : it is written after the 
old way, chauu^er. Stat, 2 ftrt/. 6. cap, 12. 

CIT ‘\NTER, cantator.‘\ A Stnger in the choir of a ca- 
thedral church ; and is u(aally applied to the chief of the 
fingers. This word is mentioned in c. 10. At 

St. David's cathedral In the chanter is next to, 

the biihop ; for there is no deam Camit, Britan, 

CHANTRY, or CHAUN'l'RV, eantaria.'] A little 
churchy chapel, o. ' particular altar, in feme cathedral 
churih, lAc, endowed with lands, or other revenues, 
foi tjie maintenance of one or more priefls, daily to 
nta/h officiate divine fervice for the fouls of the do- 
nors^ 



CHAPLAIN, 


chapel; 

DOri« and fuch others ai they appointed. See Sut. i B. 6 . 
r. 1 4» which in effe£t put an epd to rhefe chantries, by 
declaring it not to be lawful for any perfon to enter for 
noD-performance of the conditions on which they were 
founded. 

Of thefe chantries, mention Is made of forty«feven 
belonging to St. PauPs church in London^ by in 

his hiilory of that chuich. 

CHAPEL, capella^ Pr. Is either adjoining 

to a church, for performing divine fervicc ; or feparatO 
from the mother- church, where the paiiih is wide, which 
is commonly called a Chapel ofeafe. And chapels of cafe 
are built for the eafe of thofe parifhioners who dwell far 
from the parochial church, in prayet and prcacbwg only ; 
for the faa aments^ ImarnageSf^ and hurtaU ought to be 
performed in the parochial church. % Rei, Abt. 340. 

Thefe chapels are ferved by inferior curates, provided 
at the charge of the rcflor, And the curates aie 

therefore removable at the pleafure of the reflor 01 vicar : 
but chapels of cafe may be parochial, and have a right to 
facraments and burials, and to a diftinfl minifter, by 
culiom ; (though fubje^ in feme refpedls to the mother- 
church.) and paiochtal thapeU differ only in name from 
paiifh churches, but tlvey are fmall, and the inhabitants 
Within the diflrid are few. In fome places chapels of 
eafe are endowed with lands or tithes, and in other places 
by voluntary contributions; and in fome few diltrifls 
there are chapels which baptize and adminifler the facra- 
ments, and have chapel-warJens ; but thefe chapels are 
not exempted from the vifitatiun of the Ordinary, nor the 
pariibioners who lefort thither from contributing to the 
repairs of the mother-church ; efpecially if they bury 
there; for thec/>^^r/ generally bt/o//gs to, and is as it were 
a pa>t of the mot her- church ; and the -oarilhioners are 
obliged to go to the mother church, but not to the chapel. 
2 koL Abr, 289. And hence it is laid, that the ofierings 
made to any chapel, are to be rendered to the mothcr- 
church ; unlefs there be a culiom that the chaplain fliall 
have them. 

Public chapels, annexed to parilh churches, fhall be 
repaired by the parilhioncis, as the church is; if any 
other perlons be not bound to do it. 2 Inft, 489. Be- 
iides the ’fore-mentioned chapels, there areyuc chapels, 
perpetually maintained and provided with a miniiler, 
without charge to the rcflor or parilh ; or that are free 
and exempt from all ordinary jurifdidiion ; and thefe are 
where fome lands or rents are charitably beAowed on 
them Star, 37 Hen. 8. cap. 4 : \ Ed, 6. c. 14. There arc 
al/b private ebapth^ built by noblemen, and others, for 
private worfliip, in or near their own houfes, maintained 
at the charge of thofe noble perfons to whom they belong, 
and provided with chaplains and dipends by them ; whi.h 
may be erefled without leave of the biiliop, and need not 
be confecrated, though they anciently were fo, nor are 
they fubjcdl tothe jurifdiftion of the Ordinary. 

There are likewife tbapels m the Ununfttesy belonging 
to particular colleges, which, though they are confecrated, 
and facraments are adminiilcred there, yet they are not 
liable to the vifitation of the hifl?op, but of the founder. 

2 Inft. 363. — Sec title Mautage. 

CHAPELRY, eapellama.'] Is the fame thing to a cha- 
pel. as a parilh to a church ; being the precindl and li- 
mits thereof. 


CHAPBROM, /'r.] A hood or bonnet, anciently worn 
by the knights of the garter, as part of the habit of tbae*<^ 
noble order : but in beraldty it is a little efcutcheon fucvl 
in the forehead of the hor/es that draw a hearfe at a tu- 
neral. 

CHAPITERS, Lat. eapttula» Fr. ehnpitfes, i e rh-vp 
tersof a book ] Signify in our common law a fumn r\ c 1 
fuch matters as are to be enquired ol, or prefented beterr 
julUces in eyre, juHices of aflife, or of peace, in their 
rcHioni, Bruton, cap 3, ufeth the word in this fignih 
cation : and chapiters are now moil commonly called ar 
itcJts, and deiiscred by the mouth of the juilice in his 
charge to the inqueil ; whereas, in ancient times, (as ap- 
pears by EraAcn and Button) they were, after an exhor- 
tation given by the juflices for the good obiervation uf 
the laws and the king’s peace, firll lead in open court, 
and then delivered in writing to the grand inquell, foi 
theii better obfervance, and the grand jury were to an- 
fwer upon their oaths to albthe articles thus delivered 
them, and not put the judges to long and learned charges 
to little ornopuipofe, for want of remembering the fame, 
as they do now, when they think their duty well enough 
performed, if they only prefent thofe few ofiTi«iny mffde- 
mcanois which are brought before them by way of in- 
dictment 

It is to be wilhed that this order of delivering wrirten 
articles to grand juiies were Ihll t bferved, whereby crimes 
would be more cflc^lually puniihed in fome inlencr 
couits, as the court leer, in fcvcial parts of 
It is uiual at this day for llcwuds of thofe courts to de- 
liver their charges in writing to the juries fworn to en- 
quire of offences. Ihni, in his M.rrorof Judiccs, 
prefles what thofe articles were wont to contain. Lb. 3. 
iup. dts Arttdts tn F)>e. And an example of articles of 
this kind, may be found in the book of aflifes. f. 13d 

CHAPLAIN, eapeUanus ] Is iroll commonly taken foc 
one that is depending upon the king, or other nob'cpci- 
fon, to inllrudl him and liis family, and {\y dninc ier- 
vicein his houfe, where there is ulually a private chapel 
for that puipole. The Puha, Pt 

^c, may retain as many chaplains as they plea/e ; and the 
king’s chaplains may hold any fuch number of bcnefiies 
of the king’s gift, as the king Hiall think fit to bellow 
upon then. 

An Anhhfhop may retain tight chaplains ; a A /r, or a 
Btjhop, ftx\ Matqms or Vijumnt,^ font • But on, 

Knigbt of the Gintn, or Loul Chanedkt , thee ; a Dntcf rfs. 
Mat i btoi^ fs, C ountefs, Baronefs^ ( bi ing widow s ) t he 7 "/ 1 rt - 
Jacr, and Conholbr of the hinges bci ft ^ the Stctitat\, 

Dean of the Chapd, Almonn , ind Majht c f the RdU, each 
of them t'-io ; the Chnf ftftct of the Btmb , and 
iraithn of the Cinque Poit<, one \ all which chapl ms may 
purchafea licence or difpenfation, and tike two bene- 
fices with cure of fouls. ShU. 21 Hen. 8. < 13 

But both the livings mud have cure of fouls ; .ind the 
llatute cxprcfsly excepts deaneries, archdeaconries, 
cbancellorfhips, ireafurcrfliips, ch inter(fiips, piebends, 
and finecure rectories. A di/peni.ition in this cafe can 
only be granted to hold one benchec more, except to 
clerks who arc of the privy council, who may hold three 
by difpeniation. By the Canon law, no per/on cm hold 
a kcoiid ircompatible benehre, withnut a difpenfation . 
and in that cafe, if the £rit is undei 8/. pr; anuwn, [m 
1 f 2 the 
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the king*s book] it is fo far void, that the patron may 
prefrnt another clerk, or the biihop may deprive ; but 
fill deprivation^ no advantage can betaken byJapfe. See 
tiile independent of the llatutc, aclergy- 

Din by dirpenfations may hold .my number of benefices, 
if they arc :ill under 8/, pet arm^tfiy except the laft, and 
then I.V a difpertfaiion under the ftatute, he may hold 
cue more, i 392 inn. 

By the 4 1 ft, canon of 1603, the two benefices inuft 
not be further diftaiit from cm K other than thirty miles ; 
and the perfon obtaining the d'^penfation, muft at leaft 
be a Mailer of Arts in one of the Univcrfuies But ilic 
piovifions of this canon arc not enforced or regarded in 
the temporal couils. 2 Til. Rep, 968. Sceen/e title Canon 
Law, 

Alfo every Ji lige of the Khi£s Eetsh and Common rhas\ 
and Chancdlc^ and CldeF Baton of the Exrltetjucr, and the 
Kirig^s Attorney and Soliutoi Genet al,, may each of them 
have one chjplain, attendant on h)S perfon, having one 
benefice with cure, who may be non rejident on the fame, 
by Silt, 25 Htn. 8. c^/\ 16. ’ 

And the Qtootn of \\\e Tteafuret of the king^s cham^ 
hr, and Chancdljt of the dutch of La ledttt , may retain 
each one chaj)lain. ^tat, 33 Ihn, 8 . Buc the 

chaphins under thefe two jail ftatutes, arc not entitled 
to ihjpenjcitions under 21 Htn, 8, If a nobleman 

hath his full number of chaplains nllowed by law, and 
retains one more, wlio has difpenfation to hold plurality 
pf livings, it is not good, Cto Eliz 723. 

If one perfon has two or more of the titles or ( haradlers 
meiuioned in Stat, 21 H 8. c, 13, united in himfelf, he 
<nn only retain the number of chaplains limited to his 
higheft degree. 4 Co. 90. The Icing may prtleni his own 
chaplains, i.e. waiting chaplains in ordinary, to any 
number of livings in the gift of the crown, and even in 
audition to what they hold upon the prefentation of a 
fubjcifl without dilpcnfation ; but aking’.s chapltfln being 
bcncficcd by the king, cannoi aftefuatds take a li\ing 
from a fubjc^l, but by a difpenfation according to the 
S'at. ^ 29: I Salk. i6l. 

A peilon retaining a chaplain, muft not only be capa- 
ble* thcicuf at the time of gi anting the inftrument of le- 
taiiicr, but he muft continue capable of qualifying till 
his chaplain is advanced : and therefoie if a duke, carl, 
t'Ji, retain a < haplain, and die ; or if fuch a noble per- 
fon be ailainied of treafon ; or if an officer, qtLilificd to 
retain a chaphin, is lemovcd fiom his office, the re- 
tainer is determined : but w'here a tiuplain hath taken a 
fccond btnelive before his loid dieth, or is attanued, 
the rri.aiier is in force to qualify him to enjoy the be- 
nefices. 

And if a 'luoman that is mile by matriage, afterw.'irds 
inarrie; one under the degree of nobility, her power to 
lotain cliaphins will be derermined ; though it is other- 
uile where a is olt/t by d J'ctnt^ if fhe marry under 

degree of uobiliiy, lor in IikIi calc her retainer before or 
i jii r m iiriapt* j.s good. A BiucuT, i*Jc. dining the co 
ver'L e, m.*-' rvt retain chajil.uii'^ ; if Ihe doth, tlie lord, 
)-cj liii m.‘) oikliaigL them, aj likcwift* her former 

tii.iphii'i?, Lcfo.e ihcii adv i-'ctnieftt. 118. 

•\ t.h:ipl,nn mull be ici.iiiieu Ly Icitcis teftimonial un- 
der h.i' d . ,)v! i.ai, or he is njt a chajdain within the fta- 
tutc; lo tiii. It .5 not enough for a /piritual perfon to be * 
rttaintd by word only to be achapiam, by Inch perfon 
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ns may .qualify by the ftatutes co hold Uvinjs^ (sfc* aK 
though he abide and feave as chaplain in the family. And 
where a nobleman hath retained and thus qualified hia 
number of chaplains, if he difmifTes them from their at« 
tendance upon any difpleafure, after they are preferred^ 
yet they are his chaplains at large, and may hold their 
livings during their lives; and Arch nobleman, though 
he may retain other chaplains in his family, merely as 
chaplains, he cannot qualify any others to hold pluralities 
while the firft arc Jiving: for if a nobleman could dif- 
charge bis chapl.iin when advanced, to qualify another 
in his place, and qualify other chaplains, during the lives 
of chaplains difeharged, by thefe means he might advance 
as many chaplains as he would, whereby the ftatutes 
would be evaded. j^.Rep. 90.— See further tit. Advvwfon^ 
Parfon, 

CHAPTER, Icaphulum.’] A congregation of clergymen 
under the Dean in a cathedral church : congregatio cleric- 
corutn in ccclcfia cathedraVt, com^entunli^ regular!, xcl colle^ 
giata. This collegiate company is metaphoricdlly termed 
capitulumy fignifying a little head, it being a kind of 
head, noc"only to govern the diocefc in the vacation of 
the biftioprick, buc aifo in many things to adviie and 
affift the bifliop when the fee is full, for which, with the 
• Pean, they form a council, Co. Lie, 103. The chapter con- 
fills of prebendaries or canons, which are fome of the chief 
men of the chu.ch, and therefore ar: called capita eccle-- 
fia *, they are a fpititual cor potation rtggrtgaie, which they 
cannot furrender without leave of the bifhop, becaufe he 
hath an intereil in them ; they with the dean, have power 
to confirm the bilhop’s grants ; during the vacancy of an 
archbilhoprick, they are guardians of the fpi ritual ties, 
andasfuch have authority bythe« 9 /ar. 21^ Hen. 8. cap*, 21, 
to grant difpenfntions ; likewife as a corporation they 
have power to make leafes. 

When the Dean and Chapter confirm grants of the bi- 
fhop, the Dean joins with the Chapter, and there muft be 
the confent of the major part ; which confent is to be 
cxpicflcd by their fixing of their fcal to the deed, in one 
place, and at one time, either in the ebapter-houfe, or 
fome other place ; and this confent is the will of many 
joined together. Z)>r;*2 33. They had aJfo a check on 
the biftiop at common law ; for ’till Stat. 32 H. 8. c. 28, 
his grant or Icafe would not have bound his fucccfrors> 
unlefs confirmed by the Dean and Chapter, 1 Inft, 103. 

A chapter is not capable to take by purchafe or gift, 
without thcrfc"<Tv, who is ihe brad of the hotly: but there 
may be a chapter without a dean, as the chapter of the 
collegiate chuich of Southwe'l ; and grants by, or to them, 
are a > tffodiual as other grants by dean and chapter. Yet 
where there are chapttrs without deans, they are not 
properly chapicjs: and tlie chapter in a collegiate church, 
where there is no epifcqpal lee, as at I 4 'e/lmivllef and 
ll’iKitjh, is mure pioperly called a college. 

Chapters arc faid to have their beginning before Deans ; 
and formerly the bifliop liad the rule and ordering of 
things without a dei^n and chapter, which w'ereconlliiuted 
afiri Winds ; and ail the minillers within his diocefc were 

his chapter, to afiiil him id fpiricual matters- 2 RoL 
Pep, .454 : 3 Co, 75 The bifhop hath a power of vi- 
firuig the dean and chapter : but the dean and chapter 
have nothing to do with what the bifhop tranfa^s as or- 
..dinary. 3 Rep. 75. Though the bijhop and chapur arc 
I but OUQ body, yet thew pojjejfme are for the moll part di- 
vided ; 
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yjd«d^ M tbf Us p^rt in right of hi^ hijhf^ 

fitk i the Jkan hath a part in right of his Jeanety ; and 
each frtknd^ry hath a certain part in right of his prehnJ; 
and each too is incorporated by himfelf. « 

Deans and Chapters have feme of them ecclefiaftical 
jurifdi^ion in feverri parifhes, (befide^ that authority 
they have within their own body), executed by their oifi- 
cials I alfe temporal j urifdidiion in feveral manors belong- 
ing to themi in the fame manner as biOiops, where their 
Rewards keep courts, ISc. z RoL Air, 229. It has been ob- 
fervedj that though the chapter have diftinfl parcels of 
the biihop’s eflate affigned for their maintenance, the 
biihop hath littl^ more than a power over them in his 
viiitations, and is fcarce allowed to nominate half ot 
thofe to their prebends, who were originally of his fa- 
mily : but of common right it is faid he is their patron. 
RoL ihid,-^ I hey are now fometimes appoii^ted by the 
king, fometimes by the biihop, and fometimes elected 
by each other, i Cmnu 383 ^ee further title Dtan, 

CHARGE of Juftices in Seflions, {Ac, bee title 
Chapiters, * 

CHARGE and DISCHARGE, A charge isYaid to 
be a thing done that bindeth him that doth it^ or that 
which is his, to the performance thereof* and dif- 
charge is the removal, 01 taking away of that charge. 
lams lie Le\ Land may be charged divers ways ; as by 
grant of rent out of it, by ftatutes, judgments, con- 
ditions, warrants, {Ac, Lands in fte-fimple may be 
charged in fee : and where 4 man may difpofe of the 
land itfeU, he may charge it by a rent, or ilatutc, one 
way or other. Ltt 648 MoorCa, 129* Djer 10. 
If one charge land in tail, and land in fee fimple, and 
die ; the land in fee only (hall be chargeable. Br$, 
C/m* 9 

Lands inta*’ed may be charged in fee, if t^ e cftate-tail 
be cut oi! by recoveiy : if tenant m tail charge the land, 
and after levy a fine or fuifer a recovery of the lands, to 
hib own ufe ; this confirms the charge, and it fhall con 
tiniie I A' /.61. A tenant for life charges the land, and 
then makes a feoffment to a flranger, or doth waftc, {Ac, 
whereby it is forfeited, he in reverfion fhall hold it charge 
ed during his (the tenant’s) life ; and if one have a leafe 
for life or yi trs of land, and grant a rent out of it, if af- 
ter he futrenders his eilate, yet the charge iliall continue 
fo long 4> the eflate had endured, in cafe it had not beqn 
furrendcred i Rep 67, 143 : Dyer 10. 

If one pinUnmt charge land, and after relenfe to hjs 
companion and die, the furvivor fhall hold it charged' 
but if It had tome to him by furvivorfhip, it w'ould be 
othcrwife. b Rep 76. i ^htp Abr 3.^5. He that hath 
z nmaimlo or te'oeijtut of land may charge it, beciufe 
of the lojjibility that the land will tome into poj[ftJ/iony and 
then tht p^jfejficn Iliall be charged. But where one leafes 
land for life, and grants the ic^veifion or rem under over 
to xi B, whoGhaigi*s the land, and dies, and the tenant 
for life IS Ireir to ihefie^ in this cafe he fhall hold it dif 
charged, fv r he had the ^cjj jjion by pin chafe, though he 
had lYitJee by dfunt Bio 1 1, 16 i Rfp, 62. 

If rent be ifTuing out of a houfe, "Ac and it falls 
down,* the charge flidil remain upon the foii 9 E, 4. 20 
But whei> the efUtc is gone upon which the charge was 
grounoed, there, generally, the charge is determined. Cc, 
Lit 349. And m all cafes vvhcit any txecutoiy thing is 
aeaied by deed, there by ewfm oi all the parties it may 
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be, io^ep.49« See titles 

Statei Limitalmu MhMwct &f, 

CHAWTABLE COWORATION. A Society df 
perfons in the Ute reign obtained a ilatute to lend money 
peor, at $ I, per cent, intereft on pawns ana 
pledges, to prevent their falling into the hands of the 
pawn-brokers, and therefore they were callecl the Chaaj^ 
iahle Cdrperaiioni but they likewife took sA pr? cent, tor 
the charge of officers, warehoufes, {Ac, And in the 
^ih year 0/ King Gee 2 the chief officers of this corpora- 
tion, by connivance of the principal 4ire£iors, abfeonded 
and broke, and defrauded the public proprietors of great 
Aims ; for relief of the fufferers wherein, as to part of 
their loiTes, feveral fiatutes were made and enatUd. bee 
Stats ^ Gee, 2 cr 31,32; 7 2 e. II. 

CHARIT BLE UbES. The laws againft devifes in 
Mertmam (fee that title) do not extend to any thing but 
fupnfiitms ufe^ , it is therefore held, that a man may 
give lands for the maintenance of a fchool, an hofpital, 
or any other Lbantable ufes. But as it was apprehended, 
from recent experience, that perfons on their death beds 
might make large and improvident difpofitions, pven for 
theie good purpofes, and defeat the political end of the 
ftatutes of Mortmain, it is therefore emded by Sta/. 
9 Gee, 2. f. 36, th.it no lands or loncmcnis, or money 
to be laid out thtreon, fhall be given hr, or chirged 
with, zr\y chaittabh ufes whatfoever, unkfs by deed 
denhd, executed in the prefence of two wiincfles, ri{>clve 
calendar months before the death of the donor; and 
enrolled in thecouitof Chancery within fix months after 
its execution ; (except Stock in the public funds, and 
which mud be trnnsfeired .it lead fix calendar months 
previous to the donor’s death ;) and unlefb fuch gif be 
made to take eife^ immediately and be without power of 
revocation, and that all other gifts fhall be void. Th 
tii^o Unwtrptes, then colleges, and the fcholars on the 
foundation of the colleges of haton, irmhefur and 
Wijiniinjhi, are exempted out of tin*, but with this 
provifo, that no college iliall be at liberty to purchafe 
more advovvfons than are equal in number to one moiery 
of the fellows or Audents on then fou iJations. 

Corporations aie excepted out of the ftaturcs of Wills 
(32// 8 c, i 341/8 c,5 See iitlei Dtnje, PiVI^,) 
to prevent the extenfion of gifts in mor* mm , but now 
by conftru^tion of Stajt, 43 A /a c 4, (Sec the next pa- 
ragraph) It IS held that a dcvile to a corpoiation foi a 
chautable^ufe is valid, as optiating in the nature of an 
afpointmint, rarher than of a Ltqvejl And itioccd the piety 
of judges hath formerly cunied them great lengths m 
fupporting fuch cluiitablc ufes {Pn Ch zqz ) 11 being 
held that the Stv of AAss which favours appiintmcnii 
to chanties fuperfedes and repeals all forniri ifatutei* 
{Gdh, R p 4^ 1 P,lVms 2^8 ) .nd ftip} 1 f 1 all de- 

fedls of afTiirances (D ^"^4, Aim tlicicfirt n)tonl/ 
a dcvifc to a corpor Hion, but a dciiic by i cop)HolJ 
tenant, without funender, to the* ule of uis wnl, md a 
devife, my even a f tilcmcnt by ten ivt in till, wiMiouc 
cither fine or recovery, if made to a ch j 1 able ufe, is good 
by wav of appointment J/oor 890 if\\n 4^3 Pit, 
j6: zComm 3/5. 

The King as paitns patue has the general fupei in tend- 
ance of ail charities, w/iich he txucues by the loul 
Chau It n ^ Anu ihircfortMvheiitvcr it ib i a v, tnr* 
Atturncy-Gcncial, at tfiereiaiion of feme informant, who 

IS 
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}a ttfuilly called the relator^ files tx Ojflch, in information 
in the court of Chancery, to have the Chailty properly 
eftablifhed. Alfo by authority is given 

to the Lord Chancellor or t^rd Keeper, and to the Chan- 
cellor of the Duttby of Liincaflcry refpcJlivcly, to grant 
commifiions under their fever «il feals, to entjuire into 
shiy abufes of charitable donations, and rectify the fame 
by decree; which may be reviewed in the rcfpe^livc 
courts of the feveral chancellors*, upon exceptions taken 
thereto. But, though this is done in the l*ecty Bag 
Office in the court of Chancery, becaufe the commiffion 
is there returned, it is not a ptoceeding at common law, 
but treated as an original caufe in the court of Equity. 
The evidence below is not taken down in writing, and 
the refpondent in his anfwer to the exceptions may 
allege what new matter he pleafes ; upon which they go 
to proof, and examine witneAes in writing upon all the 
matters in ifTue . and the court may decree the refpon- , 
dent to pay all the coils, though no fuch authority is 
given by the ilatate. An appeal lies from the Chan- 
cellor’s decree to the Houfe of Peers, notwichftanding 
any loofe opinion to the contrary 3 Comm, 427. 

Lands given to alms and aliened, may be recovered 
by the donor. 1 3 Ed, 1 . r. 4 1 . 

Lands, 0 /r. may be given for the maintenance of 
houfes of correction, or of the poor, ^iat, 35 Ehx. c. 7, 
f 27. Commiflioncrs to inquire of money given to poor 
prifoners, Stats. 22 & 23 Cai . 2. r. 20. $11: 32 Gto, 2. 
r. 28. § 10. See tit. Prtjhnets, 

Money given to put out apprentices, either by parlfhes 
or publick charities, to pay no duty, 8 Ann, c, 9. § 40. 
See title Apprentues, 

See this fubjed treated at length under title Mort- 
ntain ; and Htghmofds Lain of Chaut able U/es, 

CHIRKS, Are pit-coal when chaneJ or clatked; 
fo called in H^orcejlajhirc \ as fea-coal thus prcpaied at 
Keivcnflle is cal’cd toki, 

CHAR RE OF LEAD. A quantity of lead confiding 
of thirty pigs^ each pig containing fix Jlone wanting two 
pounds, and every done being twelve pounds. Affija de 
poudniluf. Hob. 3* Scot, cap, 22. 

CHART A, A word made ufe of not only for a chat- 
ter , for the holding an edate ; but alfo a datute. See 
JMagna Chai ta. 

CHAKTE, A cart, chart, or plan which mariners 
life at fea, mentioned in Stat. 14 Cat . 2 . cap. 33. 

CHARTEI., Fr. tatuL^ A letter of defiance, or 
challenge to a iinRle combaft ; in ufe heretofore to decide 
difficult contrnverTics at law, which could not otherwife 
be determined. BLut/t — A Cartel is now ufed fop the 
indrument or writing for fettling the exchange of prifon- 
ers of war : end a catieb-Jhip^ for the fhip ufed on fuch 
occafion, which is privileged from capture. 

CHARTER, Lat. charta, Fr. ebattrest i. c. tnjltu- 
mtnta ] Is taken in our law for written evidence of 
things done between man and man ^\itxtof Braflon Itb, 
2. cap, 26, fays thus, Flunt aliquando donaiiones in feriptts^ 
fieut in chartis, ad pit petuam nt mt mot tarn, propitt hre^cm 
homttmm vitam^ tife. And Button^ in his 39th chapter, 
divides chat to s into thofe of the king, and thofe of pri- 
vate perfbns. Chatters tf the king are thofe whereby tb^ 
king padeth any grant to any perfon or body politic4f, 
AS a chatter of exemption, of privilege, — ^^e tic. liing. 

Charter of pat don ^ whereby a man is forgiven a feloof, 
or other oiicm:e committed againd the king’s crown and 


dignity ; and of thele there are feveral {brte. See dtle 

Em dm. 

Chart if of the firefly wherein the laws of the fored are 
comprifed, fuch as the charter tf Canutus^ fde, Kitih, 
314: Flcta, hb. 3 . e. 1 4. 

Charters of private pet/ons are deeds and indruments for 
the conveyance of lands, Uc. And the purchafer of 
lands fliail have all the chmurs^ deeds and evidences as 
incident to the fame, and for the maintenanceof bis title. 
Co. Lit. 6. Chatters belong to a feoffee, although they 
be not fold to him, where 'the feoffor is Oot bound to a 
general warranty of the land ; for there they fhall belong 
to the feoffor, if they be fealed deeds or wills in writing : 
but other charters go to the tertenant. Moot.Ca. 687- 
T}^o chatters^ belonging to the feoffor in cafe of warranty 
the heir fhall have, though he hath no land by difeenc, 
for the poffibilityof difeent after, l Rep, 1. See lit, Mag- 
na Chat t a. 

CHARTERER. In Chejhirey a freeholder is called by 
this name. Sir P, Lty^s Antiq. fol. 356. 

CHARTER GOVERNMENTS in AMERICA. See 
title Plantations. 

CHARTER LAND, tet'ta per ebartam.'] Sec title 
Bockland. 

CHARTER-PARTY, Lit. charta partita^ Fr. chat ire 
partly i.e Vk deed or writing divided.] Is what among mei- 
chants and fea-faring men is commonly called a pau of 
indentures, containing the covenants and agreements made 
between them, touching their merchandize and maritime 
affairs. 2/^. 673. Charur^parttes of affreightment fettle 
agreements, as to the cargo of (hips, and bind the mailer 
to deliver the goods in good condition at the place of 
difeharge, according to agreement ; and the mafler fome- 
times obliges himfelf, fhip, tackle and furniture, for per- 
formance. 

The Common law cooArucs charter -parttesy as near as 
may be, according to the intention of them, and not ac- 
cording to the literal fenfe of traders, or thofe that mer- 
chandue by fea ; but they muft be regularly pleaded. In 
covenant by charter-patty, that the mip fhould return to 
the fiver of Thamss, by a certain time, dangers of tbefca 
excepted, and after, in the voyage, and within the time of 
the return, the fhip was taken upon the fea by pirates, fo 
that the maAer could not return at the time mentioned in 
the agreement ; ic was adjudged that this impediment 
was within the exception of the charUt -patty, which ex- 
tends as well to any danger upon the fea by pirates and 
men of war, as dangers of the fea by fhip-wreck, temped, 
fAc. Stile 132; 2 Hol.Ahr. 248. 

A fhip is freighted at fo much per month that fhe fhall 
be out, covenanted to be paid after her arrival at the port 
of London ; the (hip is cad away coining up from the 
Downs, but the lading is all preferved, the freight fhall 
in this cafe be paid ; for the money becomes due month 1/ 
by the contract, and the place mentioned is only to af- 
certain where the money is tolie paid, and the fhip is 
in titled to wagSs, like a mariner chat ferves by the month, 
who if he dies in the voyage, his executors are to be 
anfwered prorata, Mollty dijut , Mantim, 260. If a part- 
owner of a (hip lefufe to join with the other owners 
in fetting out of the fhip, he fhall not be entitled to his 
fhare of the freight; but by the courfc of the Admiralty, 
khe other owners ought to give fccurity if the fhip perifh 
In the voyage, to make good to the owner lUnding out, 
his (hare of the (hip. Sir <6. Jenkins^ in a cafe ol this 

nature, 
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uttiire^ ctnificd that by the Law Mariae aad eoarfe of 
t)ie Admiiait/y the ^lointifF was to have no (hare of the 
freight ; and that it was fo in all places, for otherwife 
there would be no navigation, htx Mereat* See titles 
jidmiralty^ Ftri^ht, Infmiancc. 

CHARTIS REODBNDIS. An anciem writ which 
lay againft one that had charters of feo0xnent entrufled to 
his keeping, and refufed to deliver them. Fe^.Oug, 
> 59 - 

CHASEj. Pr. €haffk<'\ In Its general figniHcation is a 
great quantity of woody ground lying open, and pri- 
vileged for wild beads and wild fowl : and the beads of 
pioperly extend to the buck, doe, fox. tnartin and 
roe , and in common and legal fenfe to all the beads of 
the fored. Ca. Ltt 233. 

A ihaje differs from a pork in that it is not inclofed ; 
and alfo in that a mao may have a chafe in another man’s 
ground, as well as in his own : being indeed the liberty 
of keeping beads of chafe or royal game therein, pro- 
te(5lcd even from the owner of the land, with a power of 
hunting them thereon. 2 CQmm, 38. 

But if one have a chafe within a fored, and he kill or 
hunt any dag or red deer, or othef beads of the fored, 
he is fineable. 1 foucs^s Rip, 278. 

A chafe is of a middle nature between a fored and a 
park, being commonly Jefs than a fored, and not endow- 
ed with fo many liberties, as the courts of attachment, 
fwaininote, and judice-feat ; though of a larger com- 
pafs, and ftored with greater diverfuy both of keepers, 
4md wild beads or game, than a park. 

A chafe diders from a fs^eft in this, becaufe it may be 
in the hands of a fubjedt. which a fored in its proper and 
true nature cannot ; and from a fa\h^ in that it is not 
cnclofed, and hath a greater compafa, and moro variety 
of game, and officers likewife. Qompt. in his Jurtfa^, 
Jd, 148, fays a fored cannot be in the hands of a fubjefl, 
but it forthwith lofeth its name, and becomes a chajt i 
but JoL 197, ha fays, a fubjeft may be lord and owner of 
a fored, whhh though it feems a contradidlion, yet both 
fayings are in fome fort true ; for the king may give or 
alienate a fc red to a fubje£l, (o as when it is once in the 
fubjefl, it lofeth the true property of a fored, becaufe the 
courts called the jullice-leat, fwainmote, tsfe, do forth- 
with vanifh, none being able to make a Lord Chief Juf- 
ticc in E^te of the fored, but the King; yet it may be 
granted m fo large a manner, as there may be attach- 
ment, fwain mute, and a court equivalent to a judice-* 
feat MannjijoQcl, pnu 2 c, 3,4. 

A fored and a ibajc may have different Officers and laws : 
every fored is a chaje^ tjf quuUlcun amphus\ but any chafe 
is not a foied. A chafe is ad Lommnnem and not to 

be guided by the foied laws ; and u is the iaine of parks. 
4 3H* ^ ^ belonging to 

his manor in his own woqds, as well as a warren and a 
paiL in his own grounds; for a chafe^ warren and 
park are collateral inheritances, and not ifiuidg out of 
the foil ; and therefore if a perfon hath a ebaje in other 
men’s grounds, and after purchafeth the grounds, the 
tem^ineth. Ibid 318. If a man have freehold in 
a free chaft^ he ma) cut his timber and woou growing 
upon It, without view or licence of any ; though u is not 
fo of a fored : but if he cut fo much that there is tiot luffi- 
cicnt for covert, and to mamiaiu the game, he (hall be pu- 
Ailhed at the fuit of the king ; and fo if a common per- 
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fo» hath • fhq/e in another^ foil, the ovvner of the foil 
cannot dedroy all the covett, but ought to leave fufficient 
thereof, and alfo browfewood, os hath been accudoined. 

1 1 Erp. 22. And it has been adjudged, that within Aich 
chi^e, the owner of the foil by prefcription may have 
commoM for his (heep, and warren for his conies, but he 
cannot Aircharge with more than has been ufuaJ, nor make 
coney-burrows in other places than hath been ufed. /hJd, 
If a free iha/e be inclofed, it is faid to be a good caufe of 
ieiatore into the king’s hands. 

It is not lawful to make a park or warren, with- 
out licence from the king under the bioad feal. $ee titles 
FereflyGawe, Path, 

CliAbOR, An hunting --^Dedef tnt mihi unum 
chaforem, Ut, Leg fPtll, i, lap, iz. And m another 
chapter It IS written cacorc/n, 

CI 1 A 3 TELLAINE, A noble woman: tpeafi cafiJlt 

dmina, 

CHASTITY. The Roman law {Ff. 48, 8, 1,) jufl'fiei 
homicide in defence of the chadity eiihcr of one’s fclf ov 
relations; and fo alfo, according to St lit n (de Legtb. 
Hebrxor. 1 4 c. 3.) dood the law in the feve^Jh repub- 
lick. The Enghjh law likewife judiJies a woman, killing 
one who atempts to ravifh her. (Bac. Elem. 34 : 1 
J\ C 71.) So the huiband or father may jullify killing 
a man, who attempts a rape upon his wife or daughter •, 
but not if he takes them in adultery by confenr, for the 
one is forcible and felonious, but not the other. 1 Hal. 
P. C 485, 6. 

And without doubt the forcibly attempting a crime^ 
of a fill mote deieftahU nature, may be equally refilled by 
the death of the unnatural aggtejfor. For the on.c uniform 
principle, that runs through our own and all other laws, 
feems to be this ; chat where a crime, in ufeif capital, 
is endeavoured to be committed by/sres, it is lai^tnl to 
lepei that force by the dtath of the party attempting. 
4 Comm. 18 1 .-—See title JMutdei, Adultery, 

CHAT f ELS, or CATALS, catalla^ All goods 
moveable and immoveable, except fuch as are in nature 
of freehold, or parcel of it. The Hot mans call moveable 
goods only, chattels', but this word by the common Jaw 
extends to all moveable and immoveable goods . and the 
Civilians denominate not only what we call chatuls, buc 
alio land, bona. But no edate of inheritance or freehold. 
Can be termed in our law goods and chattels ; though a 
leafc for years may pafs as goods. 

Chat it Is arc either ptrfonal or ttal , petjonal, as gold, 
filver, pUte, jewels, houihold Huff, goods and wares in 
a ihop, corn fovin on the ground, carts, ploughs, coaches, 
faddles, Uc. Cattle, Ci/i as horfes, oxen, kine, buU 
locks, (heep, pigs, and all tame fowls and birds, (wans, 
turkeys, geefe, poultry, life, and rhefe are called per- 
fonal in iwo refpefls one became they belong immedi- 
ately to the perfon of a man ; and the other, for that 
being any way injorioufly with held from us, \vc l.ave 
no means to recover them but by pcriunal ad‘ii>n. 

0jatti!s-ttal, faith Coke, (1 Ihf 1 18 ) arc fuch as^ 
concern or favour of the realty; as terms for > cars of 
land, the next prcfentation to a church, cilates by a/r/i- 
tuie mtrthant, fiatute ftaple, flegit, or the like And 
thefe arc called real chattels, as being inierelis iduing 
out of, or annexed to real ellates , ot wliic h they have 
one quality, v/a. immobility, which denorninaus ihcm 
teal, but want the other, vtz, a fuiiicient, legal, mJe- 

tCXJlilJUt^ 
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tfrminate duration; and this want it is tint ^onftitutes 
them c/yattels. The utmofl period lor which they can 
laft; is fixed nnd determinate, either tor fuch a fp«'ice of 
time certain, or till tuch a particular Aim of money 
be raifed out of fm h a partitular income ; fo that they 
arc not equal in the eye of the law to the loweft eftate 
of treehold^ a leafe At another's life, z Comm* ^86. 

but deeds relating: to a frcciiolJ, obligations, 
which arc things in artion, are not rr(.koocd under goods 
and (.'idtttls; though if writings are pa\^ned, they may 
be chaitrls* and money hath been accounted not to be 
goods ore/' itteh ; nor are li.iwks or hounds, fuch beingyn^r 
ftaiur.t. 8 Rtp. 33: Tethis Je Ley 103 ; Kitch. 32. 

A coILar of SS. garter of gold, buttons, belong- 
ing to the drefs of a knight of the garter, are not jewels 
to pafa by that name in perfo*'al eftate, but enfigns of 
honour. Dyer 59. As to devifes of chattels with re- 
mainder over, bee title Devift 

Cbattih perfttal are, immediately upon the death of 
the teftator, in the aortal poffiffitm of the executor ^ as the 
law will adjulgc, though they are at never fo great a 
diftance from him; chatuhnai, a» leafcs for years of 
houfes, lands, are in tnc p^fjpen of the oxecutcr 
till he makes an enhy^ or hath rHo\c)ni the fame ; except 
in cafe of a leafe for years of tithes, where no entry can 
be made. 1 'Nelf, Abr, 437. 

Leafcs for years, though for a thoufiind years, leafcs 
ai will, eftates of tenants by ^r, are chattth, and 

lhall go to the executor ; all obligations, bills, ftatutes, 
recognifances and Judgments, (hail be as a chattel in the 
executors, tjc* Bio* ObU 18: F. N. B. 120. 

But if one be feifed of land in fee on which trees and 
graft grow, the heir (hall have thefe, and not the execu- 
tor ; fur they arc not chattels till they are cut and fever- 
ed, but parcel of the inheritance. 4 Rep. 63 : D)fr ryi. 
The game of a park with the park, filh in the pond, and 
do\es in the houfe with the houle, go to the heir, Uc, 
and are not chattels', though if pigeons, or deer, are 
tame, or kept alive in a room ; or if fifti be in a trunk, 
67V. they go to the executors as ihaiuls. Noy 124: 1 1 Rep. 
50: Keilw. 88 -—See titles /A/r, Executor. 

An owner of chattels is faid to be foffeUttl of them ; as 
of freehold the term is, that a perfon is feifed the fame. 

CilAUD-MEDLEY. See title Chance-Medley. 

CHAUMPERT, A kind of tenure mentioned Pat. 
35 Eil. 3. To the iiofpital of Boives^ in the ifle of Gutm- 
Jiy. Blount. 

CHAUNTER, A finger in a cathedral. Sec Chanter. 

CIIAUNTKY-RENTS, Arc rents paid to the crown 
by ^he fervanis or purchafers of chauntry -lands. Sec Stat. 
22 Cai. 2 c. 6. 

CHEATS, Are deceitful praflices in defrauding or 
endcavourirg to defraud another of his known right, by 
means of fome artful device, contrary to the plain rules 
of common honelly ; as by playing with falfe dice; or 
by caufipg an illiterate peifon to execute a deed to his 
prejudice, by reading it over to him in words different 
irom thofe in which it was written ; or by perfuading a 
woman to execute writings to another as her truftee, 
upon an intended marriage, which in truth contained 
no fuch thing, but only a warrant of attorney t6 ccnlefs 
a judgment; or by fupprcftlng a will; and Aidy'lifcc 
a I\ C. c. ji* 
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^ Changing cbm by a miller, and returning b^d corn In 
the (lead, is punKhable by indiftment, being an offence 
againftthe publick. i Seff, Ca. aty.-— So to run a foot 
race fraudulently, and by a previous underftandiog with 
the feeming competitor to win money. 6 Mod: 42.— So if 
an indented apprentice enters for a foldier, and having 
received the bouncy, is drfebarged on hb mafter’s de- 
manding him, he may be indidled. 1 Hamuk. P.C* c.'fi. 
§ 3. But felling beer (hort of the juft and due mca- 
Aire, is not in d triable as a cheat, i IPtf. 301 ; Say. 146; 
I Black. Rep. 274. — Nor felling gam of one denomina- 
tion for that of another. Sayer. 205. — Nor felling wrought 
gold, as and for gold of the true ftaodard ; the offender 
not being a goldfmich. Cowp. 323. 

The diftini^ion laid down as proper to be attended to 
in all cafes of the kind, is this.-— That in fuch impofi- 
tions or deceits, where common prudence may guard 
perfon s again ft their fuiTering from them, the offence is 
not indi^able ; but the party is left to his civil remedy 
for rddrefs of the injury done him : but where falfe 
weights and meafures are ufed, or falfe tokens produced, 
or fuch methods taken to cheat and deceive, as people 
cannot by any ordinary care or prudence be guarded 
againft, there it is an offence indidable. Buir. 1 125. 

By Stat. 33 /f. S.cap, i.feH. 2, If any perfon falfely and 
deceitfully get into his hands or pnffeflion any money or 
other things of any other perfons by colour of any falfe 
token, <rfc. being convicted he (hall have fuch punilhment 
by imprifoninent, fetting upon the pilllory, or by any 
corporal pain (except pains of death) as (hall be adjudg- 
ed by the perfons before whom he (hall be cpnvl^. 

Lord Coke obferves hereupon, that for this ofience the 
offender cannot be Jined, but corpot al pain only inflicled. 

3 Injl. 133.— But in 1 Hawk. P. C. c. yi. § 6 , it is faid 
that a perfon has been fined 500/. for this offence. 

Jn indidtments on this fat. the falfe token made ufe of 
muft be fet forth. $tia. 1127. — A counterfeit pafs has 
been held fuch. Dalt. 91. — or a pretended power to dif- 
charge foldiers. 1 Latch. 202. 

By S/at. ^oGeo*2.c. 24, Perfons con vifled of obtaining 
money or goods hy falfe pretences, or of fending threaten- 
ing letters in order to extort money or goods, may be 
puni(hed by fine and imprifonment, or by pillory, whip- 
ping, ortiaafpoftation.^lnindifimefiton this flat, it muft 
appear what the falfe pretences were. 2 Tnm Rep. 581. 

As there are frauds which may be relieved civilly, and 
not puni(hed criminally, (with the complaints whereof the 
courts of equity do generally abound), fo there are other 
frauds, which in a fpecial cafe may not be helped civilly, 
and yet (halt be puni(hed criminally. Thus, if a minor 
goes the town, and pietending to he of age^ defrauds 

many perfons, by taking credit for a confiderable quan- 
tity of goods, ancf then infifting on his nonage ; the per- 
foos injured cannot recover the value of their goods, 
but they may indifl and pufiifli him for a common cheat. 
Bari. 100: 1 Hawk. P. r. 71. J 6. n, 

CHECK-ROLL, A roBot book containing the names 
of fuch as arc attendants on^ and in pay to the king or 
other great perfonages, as'their hou(hold fervants. Stat. 
19 Car. eap. 1. It is otherwife called the checquer loll^ 
and feems to take its etymology from the Exchequei . Stat. 
14 Hen. 8. c. 13. 

CHELINDRA, A fort of Ihip. Mat. Path, anno 1238. 

CHELSEA 
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CHtXSEA HOSPITAL, See title 

CHELSEA WATER.WORKS, See S/a/."; i. 

Q- 

CHESTER See generally title County -Pahitine^^ 
Where felony, is committed by any inhabitant of 
the Palatine of Chejtn\ in another county, procefs fliall 
be made to the e^tguit where the offence wa^ done, and 
if’ the offender then fly into the county of , the 
outlawry fhall be certified to the officers there, i H* ^ 
c. tS, Tae fcfiions for the county palatine of C/jt/Ur, U 
to be kept twice in the year, at Michaelmas and Eafiir\ 
and jurticcs of peace,, l^c. in CA/yfrr fliall be nominated 
by the Lord Chancellor. Stats^ 3a //. 8. r. 43 : 33 //. 8. 
i. 13. Recognifances of ilatutcs^nierchant may be ac- 
knowledged, and fines levied before the mayor Chtjlet, 
kjfi, for land:) lying there. 2 3 Ed. 6 . c. 31. But no 

wnc of piotcdtion fliall be granted in the county palatine. 
CHE V AGE, chti'floium, ^rom ¥r. ihef, tt(put.~\ A 

tribute or f'um of money formerly paid by fuch a:i held 
land^ in villenage to their lords in acknowledgment, and 
was a kind of iiead or poll money. Of which Dta^Jon, 
iih i. rap. 10, fays thus ; Clievagium dicitur itiopn/tiv in 
Jtgnum fubjedtonis ^ domirdi de cnpttc fuo. Lamhaul writes 
this wo»-d chutioL ; but it is moie prupiM’ly thufa^f : and 
anciently the whJfl they were admitted to live in 

Eui^Iand^ paid cheva\^i 01 poll money to the king, as ap- 
pears by Pat. 8 td. i.par. 1. Jc feemsaifo to be iillJ 
for a fnm of money, yearly given to a man of power for 
his protechon, as a chief or Kadtr: but Lord Cvkc 
fays that in this fignification it is a great mifprilion foi 
a fubje‘1 to take (urns of money, or other gifts yearly of 
any, in name of che^vagt^ becaufe they take upon them 
10 be their chief heads or leadcis, Co. Tdt. 140. Sptlnuvi 
in V. Cheuagium fays, it is a duty paid in ffala, ptoftn- 
abui innn*andn. 

ClIEVANTIA, A loan or advance of money upon 
credit ; Pr. ihavuHce* Goods, flock. Mon. tom. 1. 
fa- 6 9 . 

CJIKVERIL, ihcnj(niUnsd\ A young cock, or cockling. 
Pat \f^ H. 3 . 

CTIP' Vlb ANCE, fro.n the Fr. cLrvhy i. e. /rv/r a 
chip o( y ulque ihofr^ to come to the head or end of a bu- 
fin"rs.] An agreement or compofiiion made; an c: J cr 
order fet down between a creditor or debtor; or (umc- 
ti.ne'- nil indircfl gain in point of ufury, In fume 

ancient flatut^s it is often nicntioncd, and feems com- 
monly ufed f^r an imlanjofid hatyain or mniiad. In the 
Stat. 1 3 hi I. c. 7, (See title LiunLuptsd) it is ufed iim- 
ply* in the ienfe r,i^>Lincdby Duju/tit^ for Ccu- 

iiadj. 

CHEVITI/E, and CIIEVTSC/E, Heads of ploaghcd 
landb, Mon, dn,d. tom. 2./. 116. 

CHIEF-REH rS, The reins of freeholders of manors 
often fo called, 1. e, reditm cw/Wf/.-^They arc alio de- 
nominated ejuif‘n’if\ ‘juicn iidtius \ bccaule thereby the 
tenant goes quit and free of all other fervices. 9 Comm. 
42. Sec tit. Rents^ 

CHIEF PLEDGE. See title BadlojoHiJ^. 

CHIEF (TENANTS in). Tenants in cafite, holding 
immed lately under the king, in right of his crown and 
dignity See titles Capite^ Tenure. 

CHILDREN, Astodevifes to. See title See 

nlfo titles DJcitit^ Heir, Limit ation, Poqi^ Vijlhumous 

Child, dJC. ' 

Vut. I. 


CHILDWIT, A line or penalty of a bond^wo* 
man unlawfully begotten with child. CW I fays, it 
nifieth a power to take a Hne of your bond- woman gotten 
with child without your confenc : and within the manor 
of Jrrlttle in Com. EJrx, every reputed father of a bafe 
child pays to the lord for a flne 31. ^d. where it feema 
CO extend as well to free as bond- women ; and the cuflom 
is there called childvoit to this day. See title Bafiard. 

CHIMIN, Fr. ebemin ; fn law phrafe is a way ; 
which is of two forts ; the King’s highway, .nnd a private 
way. 

The King's Ht^hzuav, {chiminut regius) is that in whicii 
theKing’slubjedsand dll others under bis proce^flion, have 
free liberty to pafs ; though the property of the foil where 
the way lies, belongs to lomc private perfon. 

A pirifa/e way is that in which one roan or more have 
liberty to pafs, through the ground of another, by pre- 
fci iption or charter; and this is divided into r<6/W/i 
and c'jimih appendant. 

iJn.niH tn ^^roft is where a perfon holds a way princi- 
pally and folely in itfelf. 

Chimin appendant is that way which a man hath as ap»> 
purtenanc to fome other thing : as if he rent a clofeer 
paflure, with covenant for ingrefs and egrefs through fome 
other ground in which otherwife he might not pafs. 
Kitch. 117 : Co. Lit. 56:— See titles H'ghivay\ Trefpafs i 
IP'ay. 

CHIMIN AGE, [chimtua^hiifi) . Toll due by cuflom for 
hiiving Tiivay through a forcli ; and in ancient records it 
is fometimes called peda^mm* Ciomp. Jui Jd. i8y: Co. 
Lit. ^6 : See Chart. Foie,), cap. 1 4. 

CHIMNl/Y-MON EY, Oiherwifc called been th^mony. 
A duty to the crown impofed by Stat. 14 Cay. 2. cap. 2, 
of 2 /. for every hearth in a houfe. Now long fince le- 
pealed. 

CHIMNEY-SWEEPERS. By //at. 2S Geo. r.48, 
churchwardens and overfeers with the content of two 
jullices may bind boys of eight yeaisolJ or upwards ; and 
who, ihemfclves or their parents are chargeable to the 
parifh, or who fliall beg; or wi'h the confent of their 
parents; to be apprentices to chimney fweepers until they 
arc lixteen years old. i. 

'I'he foim of the indenture is fettled by a fchcdule an* 
nexed to the llatuic. — ^In i la: the mailer covenants to 
find the boy with decent cloibing — to permit him to attend 
public worfliip; and to obferve the flatutc in the fevcral 
particulars mentioned.-— All other indentures and agree- 
ments are d.tlarcd void; and any chimney iweeper 
keeping an appienticc under eight yeais old is to forfeit 
not more than 10/. nor lefs than 5 /. for each. § 4. 

One jullice i:> authoriied to Icicle all complaints of ill 
ufage by the m.dltrs, or ill behaviour in the boys. § 6. 

No Chilli ney-fwcepcr ihall keep more than flx appren- 
tices at once ; the maflcr’a name and place of abode artt 
10 be infciibed on a brafs place in the fiont of a leathern 
cap 10 be provided by the matter for each apprentice, to 
be worn by the boy when on duty. For every apprentice 
above fix, and for negb v^ing to provide their caps the 
mailer is to fuifeic not exceeding 10/. nor Jefs than 5 L 
§ " * 

If the mailer fliall mii-ufc or evil-treat his apprentice, 
Oi* bo guilty of ihc breach of any of the coven.. : 
his Aitueiicure he (lull forfeit, not more lhaa lo*. j ' ^ 
chan j /. $ 8. 
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Th(! ftafate containing the foregoing and other hu- 
mane regulations was obtained by the exertions of the 
benevolent Mr Ji,vas Heimiw} \ to whom the Piibikk 
and the Pooi are indef led fir ipj-ry laudable charities. 

CHINA and JAPAN VVAKJ'.b. To what duties lia 
ble, fee ft at. 7 C/Vi?, i . /?. I . r. 2 1 . anti title Natn^athn- 

Ms. 

CHIPP, CHEAP, CHIPPING, Signifes the place 
to be a market- town, as A;c. Bhuft. 

CHJPPINGAVEJ., or tUi toll ior buying 

and felling 

CHIRCIiGEMOT,cniRGrMOT,KIRK MOTE.] 
Qirtprem^t (Sax.) forum tcr\ftalhcum.^~^\s^ Hen. 1. c. 8, 
4 Jnft. 3*1. —A Synod— It U ufed for a meeting in a 
church or veftry. Blount. 

CHIROCjRAPH, chx}o^ra!huny or ftxiptum chho^rn- 
pljntuft}.'] Any public inllrument or giftoi conveyance, al- 
tefted by the fubfeription and ciolfes ot ^virneffri, was in 
the time of the Saxons called (h:^o^’aphun \ which being 
fomewhac changed in form and manner by the ffoimans^ 
was by them Ihicd dhiua: in following times, to pre- 
vent frauds and concealments, they made their deeds of 
mutual covenant in ^ and ufeript , or in a part and 

counter-part, and in the middle, between the two copies, 
they drew the capital AvA’ j of the aljhahett and then tal- 
lied or cut afimder in an indenred manner, the ftiect or 
fkin of parchment ; wSilIi being delivered to the two 
parties concerned, were jirovcd authentick by matching 
with and anfwcring to one another : and when this pru- 
dent cuilom had for fome time prevailed, then the word 
ihirographum wus appropriated to fuch bipartite writings 
Qf indentures. 

Anciently when they made a rhnopaph or deed, 
which required a counter part, they ingrofled it twice 
upon one piece of parchment contrariwile, leaving a fpace 
between, in which they wrote in great letters the word 
and then cut the parchment in 
two, Ibmetimeseven and fometimes with indenture, through 
the mtdll of the word : this was afterwards called iliii- 

•r/r/, becaufe the parchment w'as fo divided or cut ; and 
It is faid ihe fiill u(e of ihcfe chncgmphs was in Hemy the 
Third’s time. 

was of old u^ed for a fine ; the manner of in- 
grolfing whereof, and cutting the parchment in two pieces, 
is iVdl obferved in the Ojlro^mpbu^s oj/ice i but as to deeds, 
that was formerly called a Chifogiaph, which was fub- 
feribed by the proper hand writing of the vendor or debtor, 
and delivered to the vendee or creditor : and it differed 
from /)fr^taphf/s, which was in this manner, viz. B<?th 
parties, ab well the creditor as debtor, wrote their names 
and the fum of money borrowed, on paper, and the 
word in capital letters in the mid- 

dle thtreof, which leiters w'erc cut in the middle, and one 
part gi e’^ to eat h party, that upon comparing them (if 
any diipute ihculd anle 1 ilu y might put an end to the dif- 
ference. 'fhcf^/ <>. i of deeds have fometimes con- 
cluded thus.——/'./ /y i>u/u^ tet tfUimr^mum huic ftiipto, m 
rr.Qtium chirograph! tou/tc^/o, i <ipim ftrilla rto/ha appo/uimui* 
'I'he ihiiogiup/ s were 'ailed ihait.r JiLijWy J^ripta per 
tbirogr.iphos etixnfay ihn t.r p r alphahtium {iizi/e ; as the 
fhitogiflOs of ail riic> uic at this time. Kenuct's Anti<p. 
177 : Mon Af‘J. lom z p.'j\. 

CHlKOGRArilLK Oi FlNl’.S, Lhiyogrmphus Hnium 
lA conconlio) urn., of the CjiCtk ^ compound of 

matins a hand, and I wiiie j A wriiiiig 


of a man^s hand.] Thar Officer in the Common PJfat wh# 
ingrofTeth fines, acknowledged in that court into a per- 
petual record, after they arc examined and pafTeJ in the 
other offices, and that writes and delivers the indentures 
of them to the party : and this officer makes out two in- 
dentures, one for the buyer, another for the feller ; and 
alfo makes one other indented piece, containing theeffefl 
of the fine, which he delivers to theew/Zw brejium, which 
is called the foot of the fiue The chirogrnphtr like wife, 
or his deputy, proclaims all the fines in the court every 
term, according to the llatiite, and endorfes the procla- 
mations upon the backfide of tne foot thereof ; and always 
keeps the writ of covenant, and note of the fine : the 
rogtapher ihall take but 4 r. fee for a fine, on pain to for- 
feit his office, £ 5 ’c. Stats. 2 4. c, 8 : 23 EU%, c. 3, 

2 Infl. 468. 

CHIRURGEON, See Surgeon. 

Ct 11 V A LRY,ycr mtlitarty from the Fr. chevalier.^ 
A tenure of lands by knights fcrvicc ; whereby the te- 
nant was bound to perform fervice in war unto the king, 
or the mefnc lord of whom he held by chat tenure.— » 
Sec title Tenwts. 

Chivahy was of two kinds, either regal , held only of tha 
King, or common , of a common perlon : that which 
might be held only of the King was called Sex-vitium or 
Jhjrintia^ and was again divided into granJ and petit Jer^ 
jeanty'y the j^r^jw/'/ydr/crt/t/y was where one held lands of 
the King by fi^rvicc, which he ought to do in his own 
perfon, as to bear the King’s banner or fpear, to lead 
his holl, or to find a man at arms to fight, Petit 

ferieanty was when a man held lands of the King to 
yield him annually fome fmall thing towards his wars, 
ai a fword, dagger, bow, Aj’c.—See title Sexfunty. 

Of the Court of Chtvalxy its power and juriididion, See 
poll title Coux't of L.hiiaixy. 

CflOCOLA VKy See 4 nfee. 

CHOF-CHURCII, redifiarum permutatiof\ Is a word 
mentioned ina ll itute of King Hrn. 6. by the fenfe of which, 
it was in thole days a kind of trade, and by the judges 
declared to be lawful : but Brnokc 'io his Abridgment fays, 
it was only petmtfftible by law : it w'as without a doubt a 
nick-namc given to thole that uled to change benefices ; 
as to a chopTii\{i chinge is a common expreffion. 9 Ht^n. 6. 
cap. 6 ^;. Vide Liter a mijfa omnibus epi/iopisy Cdc. contxa 
Choppe-Chiirches, 1391. bpcim. de Con. vol. 2* 
p. 642. 

CHOR ‘\L, dtux'dis,'] Signifies any perfon that by virtue 
of any of the orders. ot the clergy, was in ancient time 
admitted to fit and ferve God in the choire\ IBugdate m 
his Hillory of St. Church fays, that there were fgr- 

meily fix Llcars Lboral belonging to that church. 

CHORELMbCOPI, Sec S^xagan. 

CHOSE, Ft. A tiling J L'ied in the common law with 
divers epithets; as chojc localy cbfs tranjitory, and djofe 
in adion. Lboft lotal is iuch a thing as is annexed t.i a 
plate, as a mill, and the like : and d^fe tranjiiorj is that 
thing which is moveable, and may be taken awa\,or ear- 
ned fioni place to place c chofe m adion is a thing incor- 
poreal, and only a xight \ as^an annuity, obligauon for 
debt, And generally all caules of (uit for any debt, 

duty, or wrong, arc to be accouni^ed chofes m adiou : and 
It lecm.s djofe in adion may be alfo called ebfe in fuftcnctf 
becaule it hath no real exulcnce or oeiiig, nor can pro- 
perly be laid to be in our pofTeflion. Uro. title Cbfe in 
Adion : 1 LsL Abr, 264. 

A perfon 
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A perron dtAt ifes mecf Und^ or takes awap my goods ; 
my right or title of entry into the lands, or action and 
fait for it, and fo for the goods, is a c/r^/e tn niiion : fo a 
debt on an obligation, and power and right of adion to 
fue for the fame, i Brcrwnik 33. And a condition and 
power of re entry into land upon a feoftment, gift or 
grant, before the performance of the condition, is of the 
nature of a chofe in a/fion. Co. Lit. 114: 6 Rep. 50: 
Dyer 244. If one have an advowfon, when the church 
becomes void, the prefentation is but as a cf^o/e in aSton-, 
and not grantable, but it is otherwife before the church 
is void. D\er 296. Where a roan hath a judgment 
againll another for money, or a iiatute, thefe arc chofes in 
atiion. An annuity in fee to a man and his heirs, is 
grantable over: but it has been held, that an annuity is 
e chafe tn ai:hon^ and not grantable : 5 Rep. 89 : Fit%. 
(Jranr^ 43. A cko/e tn a£iion cannot be transferred over ; 
nor is it devifable : nor can a tbofe tn aSiim be a fatisfac- 
tion, as one bond cannot be pleaded to be given in fatls- 
fa^ion for another: but in equity cbofs m a^ion may be 
aHignable; and the King’s grant of a (.hofe in aSlion is 
good. C10. Jac. 170, 371 : Chanc. Rep. 169. 

Charters, where the owner of the land hath them 
in poiTefTion, are grantable : a poflibility of an incereil 
or eftate in a term for }ears, is near to a clfe tn aflion^ 
and therefore* may not be granted ; but a poflibility, 
joined with an interefl, may be a grantable chattel. Co, 
Lit. 265 : 4 Rep 66 : Moot Ca, 1128. And this the law 
doth provide, to avoid multiplicity of fuits, and the fub- 
verfion of juftice, which would follow if thefe things 
were grantable from one man to another. Dycr^ox 
Plmd. 185. 

But by releafe chofes tn aition may be releafed and dif- 
charged forever ; but then it mud be to parties and pri- 
vies in tl.2 eflate, for no flranger n ly take advan- 
tage of things m aHion ; fave only in forae fpedal cafes ; 
Co. Lit. 214: Telv. 9, 85.—- Sec iitXt Jffignmtnt. 

CPiRlSM, Aconfedion of oil and balfam confccrated 
by the bifhop, and ufed in the Popijh ceremonies of baptifm, 
confirmation, and fometimes ordination. 

CHRISMALE, Chnfmal, chrjom, the face-cloth, or 
piece of linen laid over the child’s head at baptifm, which 
in ancient times was a peiquifite due to the parifh pricil. 
Statut. jEgid. Epif Saltjhur. An. 1256. 

CHRISMATIS DENARII, Chttfom pence, money 
paid to the diocefan, or his lufl'ragan, by the parochial 
clergy, for the chnfom confccrated by them about Eaflet , 
for the holy ufes of the year enfuing. This cuflomary 
paymen#being made in Lent near Eafer^ was in feme 
places called t^adt agtjimals.^ and in others Pafhals and 
Eaflet ...pence, i he bifhop’s exadion of k was condemned 
by Pope Pius XI. for fimony and extortion ; and there- 
upon the cuflom was releafed by fome of our EngUJh 
bilhops.— See Cattulat . Mon. de Berncdy, M^. Cotton, 

CHKISTIANITATIS CURIA, The court chrillian, 
or ecclefiaflical judicature, See Coutt Chnjlian, 

CHRISTIANITY. Of the punifhment of offences 
againd> See titles Blafphttny, and alto title Religion. 

CHURCH. 

Ecclisia.— A Temple or building confecrated to 
the honour of God and religion, and anciently dedi- 
cated to fome Saint, whofe name ic aflumed ; or it is an 
efflmhly ^ fttfons unittd by the ptofijflon oj the fimt UmJ- 


flan Jait^, met togefhei forteligions reotflfip A Church t# 
be adjudged fuch in law mull have nJminitlration of the 
facraments and fcpulturc, annexed to if. If the king 
founds a churchy he may exempt it from the ordinary’s 
jurirdi£lion ; but it is oiherwile in cafe of a fuhjed. 

The maanci* of founding chwthe^ in ancient rimes wal# 
after the founders had made their appliL.itions to the 
bithop of the dtocefe, and had his licence, the bifhop or 
his coxnmiflionrrs fet up a crofs, and let fenh the chuicb* 
yard where the ehunh was to be built; and then the 
founders might proceed in the building of the chmchy and 
when the cbwch was finiihed, the bifhop to conlecraie 
it ; and then, and not before, the facrauients were to be 
adm ini Acred in it. SnllingJhePs Eicleflufl. Cffs. Rut by 
the common law and cutlom of this realm, any perfon 
who is a good chrillian, may build a i.hunh without ii 
ccnce from the bifhop, fo as it be not prejudicial to any 
ancient I Z'c/ ; though the law takes no notice of ic as 
K church, till confccrated by the biihop, which is the rer.- 
fon v/\\y chuich and no (hurch. Sec. is to be tried and cer- 
tified by the bifhop. And in fomo cafe*;, though a chunlx 
has been confccrated, it mull be conlecrated again ; as in 
cafe any minder, adultery, or fornication be committed 
in it, whereby it is dehled ; or if the ehunh be dellio)ei. 
by lire, 

The ancient ceremonies in confecrating the ground on 
which the ehunh was intended to be built, and of the 
church itfelf after ic was buiJr, weie thus : when the ma- 
terials were provided for building, the bifhop came in hts 
robes to the place, ^c. and having prayed, he then per- 
fumed the ground with incenfe, and the people fung a 
coiled in praife of chat faint to whom the chun h was de- 
dicated ; then the corner Hone was bi ought to the bilhop, 
which he crofled, and laid for the foundation : and a 
great feafl was made on that day, or on the f.iint’s day 
to which it was dedicated ; but the form of confccration 
was left to the diferetion of the bifliop, as ic is at this day« 

A Church in general confills of three principal parts, 
that is, the belfrey or lleeple, the body of the ihurchw\x\\ 
the ifles, and the chancel : and not only the Ireihold of 
the whole church ^ but of the church yard, are in cbe par* 
fon or redor ; and the parfon may have an ai^lion of tref- 
pafs againfl any one that lhalJ commit any trefpafs in the 
church or churchyard*, as in the breaking of feats annexed 
to the churchy or the windows, taking away the leads, or 
any of the materials of the church, cutting the trees in the 
churchy m d, icSc. But church icardttis may by culloni have 
a fee for burying in the church; the church-yard is a 
common place of burial for ail the pari ihi oners. 

274; 504, 523. — But fee Off. 367 ; Gihf.^^^i 

and pod Chur ihivar dens, 111 . 2. 

And it feems chat adions for taking away the feats 
mull be brought in the name of the churLii-warden.s, the 
parifhioners being at the expence of them. Rujui. 24O: 
12 Co. 105 : 3 Com Dig. title ^^/r /2 (F. 3.) 

If a man ered a pew in a chunk, or hang up a bell, 
^c. therein, they thereby become church goods, though 
not exprcfsly given to the church ; and he may not after- 
wards remove them. Shaw. P. L. 79 The parion only 
is to give licence to bury in the chur.h; but (or defacing 
a monument in a church, &c. the builder or h'Mr of 
the deceafed may have an adion. Cto. Jai 367. And 
a man maybe indidcd for digging up the giavesof 
perfons buried^ and taking away then burial diciies, 

G g a 'i he 
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The property whereof remains !n the party who was the 
owner when ufed, and it is faid an offender was found 
guilty of felony in this cafe, but had his clergy. Co. 
Lit- 11^. 

Though the parfbn hath the freehold of the eburtb 
and church-yard^ he hath not the fce-finaple, which is al- 
Wavs in abeyance ; but in feme refpedts the parfon hath 
a fee-fitnpie qualified. Lit. 644, 645. The chancel of 
the church is to be repaired by the parfon, unlefs there 
be a cuftom to the contrary ; and for thefc repairs, the 
parfon may cut down trees in the church vnpdy but not 
otherwife. Sec St at, ^5 Ed, \ .Jl, 2, Nc Redop froflemat^ 
tsde. The churchwardens are to fee that the body of 
the church and Aeeple are in repair ; but not any ifle, 
^c, which any perfon claims by prefeription, to him 
or his houfe : concerning which repairs the Canons re- 
quire every perfon who hath authority to hold ecclefiMAi- 
cal vifitation to view their chuichts within their jurifdic- 
tions once in three years, eiclier in perfon, or caufe it to 
be done ; and they are to certify the de/eifls to the or- 
dinary, and the names of thofe who ought tp repair them ; 
and thefe repairs muA be done by the chofch-war- 
dens, at the charge of the paridiioncrs Cam^ 86: 1 Afod. 
936. See poA title Church -wapdr^/s. 111 . a. 

By the Common law, parifluoners of every parlAi are 
botind to repair the chupp.h\ but by the canon law, the 
parfon is obliged to do it ; and fo it is in foreign coun- 
tries. I Salk, i 64. In London the pariAiioners repair both 
the church and the chancel. The Spiritual Court may 
compel the pariAjioners to repair the cburch,^ and ex- 
communicate every one of them till it be repaired ; but 
thofe that are willing to contribute Aiall be abfolved till 
the greater part agree to a tax, when the excommunica- 
tion is to be taken off* ; but the Spiritual Court cannot 
aAefs them towards it. i Mod. 194: 1 367. For 
though this Court hath power to oblige the pariAiioners to 
repair by ecclcfiaAical cenfures ; yet they cannot appoint 
in what fum, or fet a race, for that mull be fettled by 
the church-wardens, t!fc. 2 Mod. 8. 

If a chw'ch be down, and the parifh is increafed, the 
greater part of the pariih may mile a rax for the neccllary 
inlarging it, as well as the repairing thereof, 1 MoiL 
237. But in fomc of our books it is faid, that if a chupch 
falls down, the parilhioners are not obliged to rebuild it ; 
though they ought to keep icin due repair, i Fintr. 35. — 
Onre-huildingof churches, ills now ufual to apply for, 
and obtain l'c:efst on the petition of the pariArioners, 
to collect the charitable contributions of wcll dilpofed 
chriAians, to aAiA them in the expence. See poll title 
Church- wardens. III. 2. 

For A ornaments, utenAls, the charge is upon 
\ht terfcnal ijlatcs of the parijbioners \ and for this reafon 
perloos mo A be charged for thefc, where they live : but 
though generally lands ought not to be taxed for orna- 
ments, yet by fpecial cuAom, both lands and houfes may 
be liable to it. 2 Infl, 489: Cro, Eltz. 843 : Hetity 131. 
It has been refolved that no man Aiall be charged for his 
land to contribu'.e to the chupch reckonings, if he doih 
nor rclide in the lame pariih. Moor 554. 

By S/at. 37 /f. *1* chupibts not above Ax pounds 

a year, in the King’s books, by alTeiic of the ordinary, 
patron and incumbent, may united : and by Stat. 
17 Car. 2. r. 3, in cities and corporations, He. churches 
nay be united by the biAiop, patrons^ and chief ma- 
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giArates^ ufliefs the income exceeds 100/. ann, and 
then the parlAiioners are to confeot, He. See tit. Vidon. 

For com pleating of St. FauPs Churchy and repairing 
fFffipninfter Abbty, a duty of %s. fir chaldron on coals 
was granted ; and the churchyard is to be inclofcd, and 
no perfons build thereon, except for the ufe of the church. 
I Ann. ft. 2 . c. 12 . 

Fifty new churches are to be built in or near Loudon and 
JFeftminfler^ foT the building whereof a like duty is 
granted upon coals, and commiAioners appointed to 
purchafe lands, aieertain bounds, He. The refers of 
which churches were to be appointed by the crown, and 
the ArA church -wardens and veArymen, He, to be defied 
by the commiAioners. Stat. 9 Anpi. cap. 22. and fee Stat. 
10 Anpi. r. 1 1. A duty is alfo granted on coals imported 
into Loudon, to be appropriated for maintaining of mi- 
niAers for the Afty new churches. Stat. i Geo, 1. cap. 23. 

No man lhall cover his head in the chupch in time of di- 
vine fervicc, except he have fomc inArmity, and then 
with a cap ; and all perfons are to kneel and Hand, He. 
a.s diredied by the Common Prayer during fervice. C/pi, i8. 

No ill language is to be ufed, or noife made in churches 
CSC ihup Jj yards \ and perfons Aiiking, or laying violent 
hands on others there, are to be excommunicated ; and 
Ariking with a weapon, or drawing a weapon with intent 
to llrike, Aiall lofe one of their ears : and a man may 
not lawfully return blows in his own defence in tliele 
cafes. Stat, ^ H 6 Ed. 6, cap. 4 : 1 Hawk, P, C. c. 63. 
% 24, He. 

No fairs or markets Aiall be kept in chmchyapds. Stat. 
13 F. ft.z.c, 6. 

Any perfon may be indidled for indecent or irreverent 
behaviour in the chunb ; and thoie that offend againA the 
afls of uniformity, arc punilhable either by indiflment 
upon the llatute, or by the Ordinary, He, See fuither 
titles Chiirih wardens \ Parjons. And as to oAences in not 
coming to church. See titles DiJJenters, Religion. 

CHUROHGEMOT. Vide Chtpchgemot. 

CHURCH-WARDENS. 

Anciently Ayled Cburch-Rerves or Etdefice Guardtaui.] 
Officers inAituted to protedl the ediAce of the church ; to 
fuperintend the ceremonies of public worOiip ; to pro- 
mote the obferi^ance of religious duties; to form and 
execute parochial regulations ; and to become, asoccaAon 
may require, the legal reppeftntatwes of the body of the parifh. 

The oHice was originally conAned to fuch matters 
only as concerned tht Chupch^ confidered materially as 
an ediAce, building, or place of public worAKp ; and 
the duty of fuppreAing profanenefs and immorality was 
intruAed to two perfons annually chofen by the parifhion- 
ers, as aAiAants to the church-wardens, who, from their 
power of incfuiping into oi^nces, detrimental to the in- 
tercAs of religion, and of prtfsntiug the offenders to tht 
next provincial council, or eptjcopal Jynody were called 
qucft-viiti or fynods-nten, which lalt appellation has been 
converted into the n^me of ftJes men. But great part of 
the duty of thefe tefles fynodales, or ancillary oAicers, is 
now devolved upon the church-wardens ; the fphere of 
whole duty has, ^nce the eAabliAimenc of the Over» 
feers^f the /ovr, 't>een conAderably enlarged ; and is alfb 
diverted into various chanrtels by many modern afls of 
pariianent. See Paroch,Antiq. 6 ^i^, for a more particular 
account of the origin and progrefs of thefe Sides^men. 

Under 
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. t7nd«r thii head it will be proper to conitdcr, 

1 . 1, Of the Ek^ton of Churchwardens^ a. Of Ex^ 
emptions from being eJefted, 

II • Of then Inter tf in the Things belonging in the Church •> 

IIL \%Of tbeh Eowet ; and a« Dutj» 

IV# Qf their yiccQunts* 

If 

I. They are generally chofen by the joint confent of 
the parifhioners and minifter; buti^r^fW} (on which 
the right of chooiing thefe officers entirely depends^ 
2 650 : 2 Stra. 1 246 ) the miniiler may choofe one, 

and the pariffiioners another; or the parifliioners alone 
may ele^ both# 1 rent. 267. But where the cuftom of a 
parifh does not take place, the eJedtion lhall be accord- 
ing to the diredions of the canons of the church : Cm. 
89, 90 : which dircdl that all church- wardens or queft- 
men in evpry parilh, ffiall be chofen by the joint confent 
of the miniiier and the pari/hiooers, if it may be ; but if 
they cannot agree upon luch a choice, then the minifter 
(hall chooie one, and the pariihionets another: and with- 
out fuch a joint or feveral choice, none ffiall take upon 
them to be church-waidcns. Gtbf 241,2; 1 Stia. 

Jf the Parfon or Vicar, who has, by cuftom, a right 
to cliuic of.e church. warden, be under fentcoce of dejfri ^a- 
t //, the right of chooAng both reluhs to the parifliioners. 
C at th, 118 

The pnrfon cannot intermeddle in the choice of that 
churchwarden which it U the right of the parifliioners by 
cullom to ele£l. z Stta. jo ^^, — Under the word Parfon 
9L Curate Is included. 2 h/ta. 1240. 

In mod of the pariihes in Lofsdon, the parifliioners 
choofe both church. wardens by cullom; but in all pa- 
riflies eiedled under St 9 Jln.c. 22, the canon ihall take 
place ; (unle(b the ndf, m virtue of which any church was 
eredlfd, fliall have ipeci..ily providca that the pariihioneri 
ihall chooie both;) inafmuch as no cuftom can be pleaded 
in fuch new panlhes. GibJ. 21 5 - Co. Lit. 113:1 Ro. Abr* 
539; Cto.fac. 532. I Comm 77. 

In the elrdbon of cliurch-wardens by the parifliioners, 
the inajoiity of thofe who meet at the Vtjity^ upon a 
written notice given for ihai purpofe, (hall bind the red 
of the pnrilli. Lane 21. 

Ly cuftom alio, the choice of church wardens may be 
in a /tii’l vefty, or a particular number of the pa- 
riihionerb. and not in the body of the pariihioners at large. 
Hard. 37^^ : 1 iMod. 1 Si . Sec this Dift. title Fejity 

In fonie cafes the 101 d of the manor preicribeth fur the 
appointment of chuicn-wardens : and this (hjall not be 
Cried in the Ecclefiaftical Court, although it be a pre- 
feription of what appertains to a fpiruual thing. God. 
153 * 2 Inft. 653. 

The validity of the cuftom of chooiing church-wardens 
is to be decided, like lill other cuftoms of the realm, 
by the courts of common law, and not by the fpnitual 
Louie. Cat. 552 : Mod 89 ; 2 Ld. Raym ,008 . 3 

88 : \ Bac. Ab.^x . — bo alio the leg, liry of the 
votes given on the cie^aon is to be determined by the 
CominUh law. Burr. 1420.— But the Spiritual Court may 
become the means of trying the validity of the eie^lion by 
a return ol * not cleftcd*-— ' not duly elected, or any other 
return that aniwers the writ, and affords an opportunity 
of trying the right in an a^ion for a falfe return. 1 Ld. 

•3 


138 : Streu 610: 2 Ld. Raym. 1379, • 2 SaVL 

433 t 5 AW. 325; Cs^.413. 

^ The parifliioners are alfo foie judges of what deferip- 
tion of perfons they chink proper to choofe as churcA* 
wardens ; the Spiritual Court therefore cannot in any 
cafe contronl or examine into the propriety of the elc^ion. 

I Salk. 166 : See alio the authorities immediately pre^ 
ceding.— And the pariihioneri may, for miibehaviour, re- 
move them. 13 Co. 70; Com. Dtg. 3^ tit. Efgbfe (F. 1 ,)— 
An indidment alfo lies againfl them for corruption and 
extortion in their office, i Sid. 307# ^ 

The court of King’s Bench will not grant a moMdamas 
to the church»wardens, to call a veilry toeied their fuc- 
ceflbrs. Stra. 686# Sed vid. Stra. 5a.— Nor will the Court 
grant a ye# warranto to try the validity of an elcdion to 
the office. 4 Term Rep. 382. 

They are fworn into their offices by the Archdeacon or 
Ordinary of the diocefe, and if he refufe, a mandamus 
ihall ifliie to compel him. Cro. Car. 551 : $ 

Mandamus (A.) and the authorities there cited, and with- 
out fee. I Salk. 530. But the oath mud be general, * to exe- 
cute theirduty truly and faichfuily’—^ar^. 364: and under 
Stats. 4 Jac. I. r. 5 ; i Jae. i.c.gi CSJ* 2 1 Jac. I. c. 7, to 
execute the laws againd drunkennefs. See pefi III. a. 

If a church-warden properly appointed, refufe to take 
the oath, he may be excommunicated. Gibf Cod. 96 1 : 

1 Mod. J94. and he mud not execute the office till he is 
fworn. Giif. 243: Shaw.P.L.yo. 

z. All peers of the realm, by rcafbn of their dignityt 
are exempted from the office. Gsbf. zi 5. So are all cletgjm 
men, by reafon of their order. 6 Mod. 140: a Sit a. 1107: 

1 Ld. Raym. zS^.^^Members of Parliamenthy reafon of their 
privilege. Gtbf Cod. 215 -^Ptaliif/ig Bantfers-^zud fuch 
only, as it (ttms.^^Attormes.Com. Dtg.iiu Attorney^fd. 16.) 
Clerks in Court. 1 Ro. Rep. 368, but fiec Mar. 30 •^Phy^ 
f Clans, Sutgeons, Apothicai les , Aldetmtn, Dtjfenters, Diffitnt* 
tng Tt.a’^bets, Profecutois of Felons^ Militia-men.'^Stt tit. 
Conflable, 11 . 2 . 

No perfon living out rf the partjh, although he occu- 
pies lands within the parifli, may be cholen church- 
warden^ becaufe he cannot take nurice of abienccs from 
church, nor diforders in u, (or the due prefcniing of 
them. Gtlf 215. 

II. Church Arm dens are a corporation by cudom, to fue 
and be iued for the goods of the church ; and they may 
purchaie goods, but not lands, except it be in London, by 
cuftom fonts Of '\f)\ Cfo. C/ir. 532, 552 : 525.^: i 

Ld. Raym. 337 . Co. Lit. 3. 

In the cuy of London, by fpecial cuftom, the ehmeh^ 
wafd*ns, with the minifter, make a corporation for lands 
as well as goods \ and may as fuch, hold, purchafe and 
take lanes fur the ufe of the church, isfc. And there is 
alio a cuftom in Londrv, that ilic mtniller is there ex- 
culed from repairing tns chancel of the church. 2 Lro, 
325 . Co. Lit. ^ : I Rbl Ah. 330. Churchwardens may 
have appeal c( jobbeiy for deabng the goods of the church. 

I RA. Ah. 393 : C;v. Elm. 1 79.— -And they may alfo pur- 
chaf goods (or the ufe of the pariih. Mar. 22, 67: Cto. 
Cui.^^Z' ^ Bulji. 264 : Telv. 173 — They may alio take ' 
money or thingif(by legacy, gift, ) foi the benefit of 
the church z P. H'rns. 11^. And they may difpofe of 
ihe goods of the church, with the conftr.t of the pat ifisiont s. 
i Ro. Ab. 393 ; I Pent. 89; Cro Jac. 234 ; 4/'///. 526. 

But 
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But the eb^rchivan’lfHt (cxfpt in iLWw) have no right 
to, or rnceixll in the freehold and inheritance of the 
church, which alone belongs to the parfon or incumbent. 

In^umb, 3S1 ; l Bac. Ab. 372 : I Fcnt. 127 : 4 

527. 

They may bring an appeal of robbery for goods of the 
church felonioufly ftolen — r. J 9 . vol. ii. p. 27. — and 
tWAment for land leafed to fhcrii for years. Rumiington' 
jije^ments 59 : 3 Com, D!^. B/gUfr (F. 3 ) 

If they wafte the goods of the church, the new church^ 
•warJens may Ii.ive udUons agninil them, or cat! them to 
account; though the parifhioners cannot have an a^ion 
again tl them for wading the church goods, for they muft 
make new churchwardens ^ who muft profccutc the for- 
mer, 1 Dattu, Ahr* 788 ; 2 Ov 145 : B^o, Account i. 

They have a certain fprcial property in the organ, bells, 
pnrifti books, bibte, chalice, furpiice, IAl. belonging to 
the church ; of which they have the cuflody on behalf of 
the parifh, whofe property they really arc ; for the tak- 
ing away, or for any damage done any of thefe, the 
churchwardens may bring an aft^o at law, and there- 
fore the parfon cannot fue for ptnt in the Spiritual 
Court. I Bac,Altt, 372 : i Ro. jEr^255.-— See Cm Eliz* 

; 1 Feni, 89: 7 Mod. Il6. 

ut they have not, viriutt ojfieii, the cuftody of the 
title deeds of the advowfon, though they arc kept in a 
cheft in the church. 4 T frm Rep. 35 1 • 

Id. I. Church-wardens have power and authority 
throughout the parifli, though it extends into dilFerent 
hundreds and counties; being, though temporal Officers, 
employed in ecclefiaftical afairs, and muft therefore fol- 
low the ecclefiaftical divifion of the kingdom4 Shfw. 
P.L.%6. 

They have, with the confent of the minifter, the placing 
the pariihioners in the feats of the body of the cha.-ch, 
appointing gallery- keepers, referving to the Ordinary 
' a power to corred^ the fame: and in London^ the cbmeh^ 
wmdems have this authority in themfelves. 

Particular perfons may pnferibe to have a ftat^ as be- 
longing to them by reafon of their eftates, as being an 
ancient tneffuage, and the feats having been con- 
ftantly repaired by them : alfo one may pre/cribe to any 
ijk in the church, to />, and to bwy there, always n pairing 
the fame. 3 In^. ao2 ; Cro. Jac. 366. If the Ordinary diC- 
places a perfon claiming a feat in a church by preferip- 
tion, a prohibition ihall be granted, 12 Rep. 106. 
The parfon impropriate has a right to the chief feat in 
the chancel ; but by prefeription another parifhioner may 
have it. JVoy'j Rrp. 

fiefides their ordinary power, the church-wardens have 
the care of the benefice daring its vacancy : and as foon 
as there is any avoidance, they are to apply to the Chan- 
cellor of the diocefe for a fcqueftration ; which being 
granted, they are to manage all the profits and expences 
of the benefice for him that Aicceeds, plough and low his 
glebes, gather in tithes, thrafh out and fell corn, repair 
houfes, &c'. and they muft fee that the church be duly 
ferved by a curate approved by the bifhop, whom they 
are to pay out of the profits of the benefice. 2 fnjl» 489 : 
Shaw.^p. L, 99 : Stat. \^EA tar, i.^c, 12. 

The church -wardens have pot originally power tof make 
any rate themfelves, exclufive of the parifhionervdieir 
duty being only to fummon the pariihioners# to a 


who are to meet for that purpofe ; and, when they are 
afTcmbled, a rate made by the majority prefen t fhallbind 
the whole parifh, although the chmeh-wardens voted 
againft it. Comp, Incnmb, 389 : i Fent, 367 ; i Bac. Abr. 
373 - 

But if the church'Wardcns give the parifhioners due 
notice, that they intend to meet for the purpofe of mak- 
ing a rate to repair the church, and the parilhibners re- 
fufe to come, or being afiembled, refufe to make any rate, 
they may make one without their concurrence ; for they 
arc liable to be punifhed In the ebcleftaftical courts for 
not repairing the church, Degge 172 : 1 Pent. 367: i Mod. 
79, 194 , 237 See further on this fixbjc6f, title Vcjbry, 

A taxation by a pound-rate is the moft equitable way, 
which if refufed to be paid, fhould be proceeded for in 
the Ecclefiaftical Court ; and fakers are fabje6l to fuch 
church rate, recoverable as their tithes, WoePs Injl* 1. 
c, 7 ; Qibf- 219; Dcgge 171. 

2. Their Duty is exte nlive and various ; the heads of it 
are therefore here ranged alphabetically. 

Apprentices. this Didl. tit. Apprentices^ Chimney- 
Sweepm. 

The church-wardens, are bound to provide 
for fuch for whofe fuftenance the parifh have made no 
provifion; and this without an order of juftices* Ht^s 
V. Bryantp Trin. igGeo. 3. in C.P. 

Church- wardens ought to keep the keys of, 
and take care the bells are not rung without proper 
caufe. Can, 88. 

Church-wardens arc by Star, t^An: e, 14, to 
colled the charity- money upon briefs ; which are letrers- 
patent ififuing out of Chancery, to re-build churches, re« 
ftore lofs by fire, which are to be read in churches ; 
and the Aims colleded, Esfe. to be indorfed on the briefs 
in words at length, and figned by the minifter and chmeh- 
wardens ; after which they (hall be delivered, with the 
money colleded to the perfons undertaking them, in a 
certain time, under the penalty of 20/. A regifter is to 
be kept of all money colleded, E*Sc. Alfo the under- 
takers in two months after the receipts of the money, and 
notice to* fufierers, are fo account before a Mafter in 
Chancery, appointed by the Lord Chancellor. 

jBi/r/W.— The confent of the church- wardens muft be 
had for burying a perfon in a difierent parifh from that 
in which he dies.-- It is their duty not to fuffer fuicides, 
or excommunicated perfons to be buried in the church 
or church-yard, without licence from the bi/hop.— By 
Stat, 30 Car, 2. c. 3, they are to apply to the magiftrates 
to convidl offenders for not burying in woollen.— -bee alfo 
foftp R^ifter. 

Butter and The penalties under Stat, 1 3 14 

Cm\ 2. e. 26, for reforming abufes in, are payable to the 
church -wardens of ^e parifh where theolFencecommicced. 

Chimnfy •Sweepers, See that title in this Did. 

-Church-wardens or queft-men are to take 
care it be well aired, the windows glassed, the floors 
well paved, Eifc, If church-wardens ered or add a new 
gallery, Esfe, they muft have cb^ confent of the pa- 
rifhioners, and a licence of the Ordinary, but not for 
occafional repairs. 2 Inft. 489; 1 Mod, 273. Seeantelll. i* 
They muft alfo take care to have in the church a large 
bible, a book of common prayer, a book of homilies, a 
font of ftone, a decent communion table ; with bread and 
wine for the communion# a tabl€-clotb> carpet, and flagon, 

** plate# 
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plitti tftd bowl offilvtr* gold or pewter. Can. tot T. B. 
S H. 5. p. 4. ; DoB. Cy Sty^, I iS : Deg* i5X.«*«Chiirch- 
wardehs elfo are to figa certificates olperfons laktag the 
facrament, to qualify for offices. They arc to fee tha^ the 
ten comaiandmenrs are fct op at the Eaft end of the church, 
and other choJen fentences upon the waUs« with a reading- 
dtjkind a pulpit, and a chefi for alms, all at the charge of 
‘ the^iih. It is alio the duty of church- wardens to prevent 
any irreverence or ^decency from being committed in the 
church ; and therefore they may pull off a perfon’s hat in 
the church, or even turn him out if he attempts todifturb 
the congregation. The church being under the care of 
the church wardens, they may refafetoopen it at the in- 
ftance of any perfon, except the parfon^ or any one a^ing 
under him t Sand. 13:1 Le^). (96 . 1 Std 301 : 3 Salk, 
37 : 12 Mod 433 ; Can 85 —They arc not to fufferany 
ftranger to preach, unlejs he appears qualified, by pro- 
ducing a licence— and iuch preacher is to regifier his 
name, and the day when he preached, in a book Catr. 
50, 5a. The pulpit is excluuvely the right of the par- 
fonof the pariih, and the church wardens are punilhable 
if they ihut the door againfi him ; and his conihnt is 
neceffary to a firanger’s preaching. 3 Salk 87 ; 12 Mod, 
433. See further this DiAionary title Chmeh 

Church yards —By the canons of the church it is or- 
dained that the church wardens, or quefl-men, (hall take 
care that the church-yards be well and fufficiently repair- 
ed, found, and maintained with walls, rails, or pales, as 
have been in each placeuccuftomed, at their charges, unto 
whom the fame, by law, apperrainerh ; they are aifo to 
fee that the churc h be well kept and repaired : and by a 
con flu u non oi Arehhtjhop Winchelfea^ this charge is to be 
at the expence of the parifhioners. a hfi, 489 (But one 
who has land adjoining to the church-yard may by cuf- 
tom be bound to keep the fences in repair )^^Church^ 
•wardens (hall fuffer no plays, feafis, Sanquets, fuppers, 
church alts, dnnking% temporal courts or leers, lay- 
juries, mu.^ers, or any profane ufage to be kept in the 
church or ^hur^h yard.-^-Nor (hall they fuffer any idle 
perfons to abide either in the church-yard or the church- 
porch during the time of divine fervice or preachifig, 
but ihall cauic them to come in or to depart —So alfo, 
by the common law, church-wardens may joihfy the re- 
moval of tumultuous perfons from the church-yard 
to prevent them from diHurbing the congreganon 
whiJfl the mintfier is performing the rites of burial. 

1 Mod, 168 , and by the canon law may prevent an 
e\comntuntiatfil pet fen from even entering into the church- 
yard at any tiftie or on any pretence. 

Conienttcfes ^Chur return dens arc to levy the penalties 
by warrant of a juf ice, under Stat 22 Car, 2. d 1. 

Com See Stat, ti Cat .2 c. S, 

County Pate —See Stat 1 2 Gio 2 c, 29. 

Drunkenn^Js — Cbufch-ivarehns to receive the penal- 

ties under Stat t^Ceo t e 5 21 Geo, z,c,^, and i Jae, I. 

#. 9 hee thi^ Didl title Corijiable, 

Faft days —See Stat 5 Eltz c, 5. 

/V;r— See this Di^l. title Fne, 

Game,>^< hurch watdens are to receive the penalties 
under 5 /^/ 1 Jat., i, r 27. 

Greenwf h Hofpital — Church wardens are to fign cer- 
tifirate;i of out peufioners under Stat 3 Geo, 3. e, i 6 . 
Hawkers and Fe<itars\’^Church^ uatdens are to appre 
hend ; and receive the penalties under Stat, 9 10 /P". 3. 

€, 27 : and 9 Geo, a. e, 23. 


the a&Gss. j, e, 107. 

to levy the penalty 

of i$d,oa petfms not coming to church each 
under S/at, x mU%, c, t* 

Church Wardens art to obfirrve whether 
he reads the thirty-nine articles twice a year, and the 
canons once in the year, preaches every Stmdeep good 
doQrine, reads the Common Prater, celobrates the fa- 
eraoAhts, preaches In hiegown, viilts the fick, catechifet 
children, marries accordii^ to law^ He, 

Panjbionirsi Church -wardens to fee if they come to 
church, and duly attend th^Vofikip of God ; ifbaptifm 
negiedled ; women not chnrched 1 perfons marrying 
in prohibited degreeS| or without banns or licence t 
alms-houles or fchcols abufrd ; legacies given to pious 
nfes; He, Can, 117 : Cro, Car, 291 : I rent, 114. 

Pm -^Church- wardens are to ad in conjun^ion with 
the over/eers; every church^warden being en overketf 
but npt i contri — ^c.this Di£t title O^uefeer^ Pm, 

Church-wardens, by their oath, are to 
prefent, or certify to the biihop or his officers, ait 
things preventable by the ecelefiafltcal lav,^ which relate to 
the churchy to themiV/^rr, and to the pariflnontrs, Tfip 
articles i^hich are delivered 10 church-wardens for their 
guidance in thi> refpefl, are, for the mod part, founded on 
the book of canonsy and on mbrnks of the cofninon prayer. 
They are alfo bound by the \Jac, i.r 5, tc^ prefent 
tippling or drunkennefs, and by 3 Jac, i • r. 4. reco- 
fants. They need not take a freih oath upon each pre* 
fentment thty make, nor are they obliged to make pre- 
fentments oftener than, once a year ; but they may do it 
as often as they pleafe, except there is a cullom in the 
parifli to the contrary % and, upon default or neglect in 
the church wardens, the minifier may prefent ; but fueb 
prefentment ought to be upon oath. Can, 1 17 : Go Car,. 
285, 291 . 1 V'ent, 86, 1 14. and fee i P^ent, 127; 1 Saund* 
13 i*W.463, 

Pates,'^^e ante HI. 1. 

Reefants.’^^ee PtefentmeMSy Non-confornnjls, 

K^gifteu —Church wardens fhall provide a box where- 
in to keep the partjh tegtjfcry with three locks and three 
keys 5 two of the keys to he kept by them, and one 
b) the minider* and every Sunday they Ihall fee that 
the mlnillei* enter therein all the chnlienings, weildings, 
and burials that have happened the week before ; and ac 
the bottom of every page, they fhalJ, wiih the minider,. 
fubfenbe their names: and they (hall, within a month 
after the twenty-fifth day of yearly, tranfmit to 

thebtjbop a copy thereof for the year before, fubfeubed as 
above By 5 m/. 23 Geo, 3 r. 67, upon the entry of any 
burial, marriage, birth, or chndening in the re^ifiet of 
any parilh, precinff, or place, a (lamp duty of ^d, Ihall 
be paid ; and therefore the church- wardens and over- 
feers, or one of them, are dirtdled to provide a book 
for this purpofe, with proper damps for each entry, 
and to pay for the lame, and for the damps contained 
therein, out of the rates under their managemenc; and to 
receive bick the monies which (hall be fo paid from Oie 
perions authonied to demahd and receive the (aid duties, 
Sunday — Charch-wardens to levy penalties for pro- 
faning ; under Stats, 1 Car, l. r. 1. and 29 Cat, 2. c, 7. 

IV At the end of ^the year tjie Chwth-^vmdens are to 
yield juit accouacs to the mioider and panfhiouers, and 

deliver 



CHURCH-WARDENS. 

deliver what remains In their hands to the parKhtoderSi 
or to new chmih’fjoarJcnsi in cafe they rcTulc, they may 
be preifnted ar the next vifuaduiit or the new ofHccrs 
may by procefs call them to account befoir the Q/dinary, 
or fuc them by writ of account at Common law. Shtrjj* 
P. L. y 6 : 12 MoJ. 9 : i U»c, Abr> 375 : Auaunt 71. 

But in laying out their money, they are punithable for 
fraud only, not iuiifcretion. Gihf, 196: 1 Bnrn^s Jufi. 
349: Shaij, P, L, -jG. Jf their receipts fall (hort of 
their (ii/burfeincncs, the fucceeding church-njuauicns may 
pay them the balance, and place it to their account. 
I RoL Ahr. Ill : Can. 89, 109, And the Court of 

Chancery on application will make an order for the pur* 
pofe. 2 Ef.Ab, 203: Pre. C^. 43, but fee (8vo) 

529. 

By the Stat, M. cap. 1 1, In all adions to 

be broughtpn the courts of or at the aiTifes, 

for money mis-fpem by -’wardens^ the evidence of 

the pari/hioners, other than fuch as receive alms, ihall be 
taken and admitted. 

Cb'tnh Kvauiens are Comprehended within the purview 
of the Stats. 7 Jac. I. cap. 5, and ai JW. 1. cap. 12, 
as CO pleading the general ilTie m ailions brought 
againll them, and as to double cods when they have 
judgment. 

But in an action on the cafe again!! a ihurch-^caydcn for 
a falfe and malicious preientm'*nt, though there be judg- 
ment for him, yet he Ihall not have double colts ; for the 
Itatuce does not extend to fpiritual affairs. Go. Car. 28^, 
467 : 1 S'ul. 463 : 1 Vcnt% 86: 2 Hatvk. P,C. 6 \ : Hatdiv. 

'I’he Spiritual Court can only order the iburch'^MOsdtns^ 
accounts to be audited, but cannot make a rrite to re- 
imburfe them, becaufe they are not obliged to lay out 
money before they receive it. fja)d:v, 381 : 2 Stra. 974; 
Cio% Cat. 28^, 286* 

Out a cuilom that the church wardens fliall, before 
the end of their year, give notice to the parifliioners to 
audit their accounts, and that a general rate Ihall be 
made, for the purpofe of fe-imbuifing them ail money 
advanced, is good. 2 Andr. 32. 

If there be a felcft committee or vclliy elcdled by cuf- 
tom, and the church- wardens exhibit their accounts to 
fuch committee, who allow the fame, this ihull dif- 
charge them from being proceeded againll in the Spiri- 
tual Court. 2 Lunv. loij. So of allowance at a veilry 
in general. BunL. 247, 289: 1 Pent. 367 ; 1 Sul. 281 : 
Rnj?n. 4*8 : 2 Bam. K. B. \2 \ : Andi . 1 1. And if the 
bpiriturd Court take any ilep whatever after the accounts 
are delivered in, ic is an excefs of juiifdidlton for which 
a prohibition will be granted, even after fen ten ce. 3 
ffr/w Rep. 3. 

JuHicesof peace have no jurifdiflion over church- 
wardens with refpefl to their accounts as church- wardens. 

1 K>>h. 574: 4 Vtn. (8vo.) 532. 

CHURCH ESSE r, or chutchfety lirrfeat.^ A Saxon 
word ufed in Domefday^ which is interpreted ^uaji /min 
ccclcjia;^ corn paid to liie church. Fhta fays, it fignihes 
a certain meafute of wheat, which in times pall every man 
on St. Mart/n*s day gave to holy church, as well in the 
times of the B/ i:ons as of ilie FvA.'Jb ; yet many great per- 
fons, after coming of ihe R . gave that contribution 
according to tiie ancient law of in the naiT^ of 

JiiJIfrwu ; as in the writ of King Canutusktit to the Pope 


CINQUE-PORTS. 

is particularly contained, in which they call it chhthfiAn 
Scldcit*/ Hlji, Tithes f p, 216. 

CIIURCH-SCOT, Cuilomary oblations paid to the 
parifh-prieft ; from vshtch duties the religious fbme- 
times purchafed an exemption for themfelves and their 
tenants. 

CHURLE, crerZr, carl. Was in the Saxon times a tenant 
at will, of free condition, who held fome land of the 
Thams, on condition of rents and fervicess which rior/ri 
were of two forts ; one that hired the lord’s tenemenrary 
eAate, like our farmers ; the ocher chat tilled and manured 
the demefne'^ (yielding work and not rent,) and were 
thereupon called \m foi.kmen or ploup^hmtn. Spehn. 

CINQUE PORTS, qulut^m pntus.^ Thofe Havens that 
lie towards France, and therefore have been thought by 
our kings to be fuch as ought to be vigilantly guarded 
and prefeived againlt invafion : in which refpedt they 
have an crpccial governor, called Lord IVarden of the 
Cinque PortSy and divert privileges granted them, as a 
peculiar jurifdi^Uon ; their waiden having not only the 
authority of an admiral amongll them, but fending out 
wiits in his own name, Iffe. 4 luf. 222. 

Camhtlcn lays, that Kent is accounted the key of 
flamhy and that ITilhamy culled The Conquirovy was the 
firll that made a con liable of Dover CajHe, and warden of 
the anque fofiSy which he did to bring that country under 
a Aii^er fubmiiiion to his government ,* but King yebu 
was the firll who granted the privileges to thole p.jrcs, 
which they iHIl enjoy : however, it was upon condition 
that they Ihould provide a certain number of ihips at their 
own ch.irgc fur forty d lys, as often us the king Ihould 
have occation (or them in the wars, he being then under 
a neceflicy of having a navy for palling into Namaadj^ to 
recover that dukedom which he had loll. And this fer- 
vicc the Barons of th Ci.tque Port^ acknowledged and per- 
formed, upon the king’s fammons, attended with their 
Ihips the time limited at their proper colb, and Ih) ing as 
long rttcr as the king pleufcd at hi^ own c 1 irge. So/junr 
of Roman Potts in Ktnt. See thi.. Did. tit. A 

The Cinque Portiy as we now account them Jie, Dever^ 
Sandutieby komney, IFuichelfea, and Rye ; and to tlieie we 
may add Hythe and Hajlmysy which dicrcrkoiu*d as pa it 
or members of the Cinque Vats', though by the hril mlu- 
tiition it is faid that IVmchelfea and R^e weie added as 
membejs, and that the others were the Cm/i'e PcAs : there 
arc alfo fevcral other towns adjoining that have the pii- 
vileges of the ports. Thcfe Cuique ; have ccrc.iia 
franchifes to hold pleas, ^e, and the kin ’s wiltj do not 
run there; but on a judgment in su' of the kingb 
courts, if the tflefcndanc hath no good , life, except in 
the ports, the plaintiff may get the rec ds certified into 
Cbaneetsy and from thence lent by m aisnus to the Loid 
Warden to make execution. 4 Bi/l. 2 3 ; 3 Leon. 3. 

The crnllable calUe is ..ord V/ardenof the 

Cinque Ports. And there are Icvcr^l courts within the 
Cmqne Ports \ one before the conilablc, others within tlie 
ports tliemiclves before the inayois and jurats ; anotlicr, 
which is caifed xta la^ quinanc porfuum a^wl Sh^p^ay : 
there is likcwife a court of Chancery ^ in the Cinque Pot tsy tp 
decide r:*..tLer8 of equity ; but no original writs ilTwo 
thence. 1 Danv. Abr. 793. the juriftlidtion of the dnrjHs 
Potts is general, extending to pcrfonal^ real, and mixM 
aiilions: and if any erroneous judgment is given in 
the Cmqm Forts before any of the mayors and juratii, 

error 



ClK<yTE-JFOR1^S. 

error lk$ eccorcKvg the ctfftoo, by Wli In nature of 
rj/or, before tke Lord Warden of ttie Cin^oe Perfjt; in his 
court of Sbtpw^, And in tbefe cafts the mayor and ja^ 
rau may be fined^ and the mayor removed, ^c. 4 Infi. 
3^4; Cromi^M Jmifik i5S.~anderror lies from the court 
of Shtpwsy to the court of K* /?. Jtnk* 7 • : 1 Sid^ 356. 

It has breo obferved that the Gfifue P§rts are not jura 
like ocHinties paUuoe, but are parcel of the roimry 
of Ke$a : fo that if a writ be brought againft one for 
land ivithio the Gufur Ports, and he appeari and pleadr to 
ic« and judgment is given agatnft him in the Contmod 
PUas, this judgment fliali bind him ; for the land it ncK 
exempted out of the county, and the tenant may waivO^ 
the Lcoeiit of his privilege. WofuVs Inft $ 19. 

The Cwqui Ports cannot award procefs of outlawry. 
Cre. Eltsc. 910. And a lies to the Gwyae Pot is, 

ihid, 91 1 . if a man is imprifoned at Dovtr by the Lord 
Warden, an haUas corpus may be ifluedt for the pri- 
vilege that the kiog’i writ lies not there ii intended be- 
tween partj and party, and there can be no fuch privilege 
Bgainft the king ; and an habeas corpus is a prorogatrOo writ, 
by which the'king demands an account of the Itberty of 
theyW/r4f. Go, Jac^ 543 j 1 Nclf* Abr* 447. 

Ctrttorari lies to the CinqUi Ports, to remove indi^i- 
tnent3 ; and the jurifdi^ion that breu, dom, rtgis non cumt 
is only in r/W 'caatfes between party and party. 2 Hawk, 
P.C,c,zj,.%z\, 

CIRCA, A watch ; from which cinuitor, 

CIRCADA, A tribute anciently paid to the bilhopor 
archdeacon for vifuing the chur<.nei> Du Frrfnc* 
CIRCXJLMO r, Vide Osirehgemoi, 

CIRCIUTY OF ACTION, circuitus aaionis,} A 
lc>nge| ccurfe of proceeding 10 recover a thing fued for 
than 18 needful: as if a perion grant a rent-change of 10 /. 
p(r annum out ^f his manor of B, and hfter the grantee 
di/Teifeth the grantor of the fame manor, who brings an 
aHife and recovers the land, and 2 q/. damages, whkh 
being paid, the grantee brings his aftioo for 10/. ol hts 
lent due during the time of the ciiTeilin, which he mull 
have had if no dilTetfin hao besn : this is called creuity of 
a^ion bccAufe as the grantor was to receive 20 L damages, 
and pay 10/. rent, he might have received but 10/. only 
for damagei, and thp grantee might have kept the ocher 
10 /. in his hands by way of retainer for his rent, and fo 
faved his a^lion, which appears to be needlels. Terms 
dc Zi^. Sec title ABion, 

CIRCUITS, Certain diviiions of the kingdom ap- 
pointed for the Judges to co twice a year, for adminillenng 
ol jullice, in the leveral counties. Thele circuits are 
made in the refpeftive vacations, after Hdmy and Tttmiy 
terms. See titles Affife, Ntfi Pttus. 

'1 he feveral counties of England are divided into iix 
circuits, vi%, 1. Midland ; containing the counties of 
Not i bam/ ton, Rutland, Lincoln, Nottingham, Derby, Lettcftei , 
W^tnaiek^Z, Norfolk; Bucks, -Bedfotd, Huntingdon, 
Cambridge, Norfolk, Sujfolkmm.y Homs; Hertford, Effete, 
Kmt, Sufex, 4. Oxford; Berks, Oxford, Htre- 

fold, Salop, Cioucefter, Monmouth, Stafford, IVoreeJler,^^ 
5. West as N 5 Soedbamptod, fPllts, Dotfi, Cornwall, Devon, 
Somoifet,-^, Northsrn ; York, Durham, Nortbwnhtiland% 
Cumbftlatid, IVeJinimland, Lamajhire, 

CIRCUMSFECTE AGA'l IS, Is the title of a ttatute 
made anno 13 £rf. 1. fiat, a, relating to prohibitions, pre- 
feribing cert^n cafes to the judges, wherein me king’s 
prohiUtion liei aot. a Injl* 187. See title Ptohibitm, 
VoL. I. 


' ^iT'y. 

^ CfRCUMSTAWTIAL EVlDfcMfiE.^ 

E^idenice% ^ ^ 

URCyMSTANTIBUS, l^.flandci^; a Word of ^rt 
ftgotfyh^ the fupplyifrgormaktng up thenpmber of /uiSrSf 
if any ihipatielleo appear not^ or appeonng are challenged 
by either ptfty, by adding to them fo many of thofb (hat 
arepreleiirf orfiuuiing*by{tal^sfrcf^umfaniibus) that aie 
^[uaiided as will fei vO the t;im See Stat. 35 8. cap, 6. 
and Siat, j. Slki, c, 25, for Neales. See alfo title f:sry, 

CITATION, citatio,] A fudimons to appear, applied 
particularly to procefs ih the fpiritual court. The ecdefi- 
allical cooits proceed according to rhecouffe of the civil 
and canon laws, by citation, liw, dtc. A perfon U net 
genernlty to be cited to appear out of cbe dioce^, or {>e- 
culiar jurifdiZHon where he lives ; ur.lefs it be by the 
archbilhop, in default of the Ordinary; where theOr^i- 
n.v<y 13 party to (he fuit, in ca^s of apjpe^^ &c. add by Ikiy 
a defendant may be fued where he lives, though it is for 
fabc1*adiqg tithes in another dfocefe, fsfc, |JV# 449 . 
By the Slat. 23 Hen, 8. cap, 9, Eveyy archbiChdp may cite 
any perfbn dwelling in any bifliop’s dlocefe within )iis 
province for hereiy, fdc. if the bilhop or other Ordi- 
nary confents ; or if the bilhop or Ordinary, or judge^ 
do not do his duty in puuilhing the oflTence. Whbre par- 
dons are cited out of their diocefe, and live out of the jurif- 
diction of the biihop, a prohibition or iwfulUftUin mny 
be granted: but where perfons live in the diocefe, if, 
when they are cited they do not appear, they are to be 
excommunicated, Ifc. The above tiature was made to 
maintain the jurtfdidlion of inferior diocefes ; and if any 
perfon is cited out of the diocefe, Qfe, where the civil 
or canon lavwdoth not allow it, the party grieved ihall 
have double damagei. If one defame another within the 
peculiar of the arebbifhop, he may be punilhed there ; 
although he dwell in any remote place out of the arcb- 
bi (hop's peculiar. Codb, 190.— -See title Courts EccUfi^ 
njlieah 

CITY, Cl vitas.'] According to Coeve/b a town corporate, 
which hath a bifhop and cathedral church, which is caliea 
ci'y/tas, oppidum, and urbs ; ci vitas, in regard it isgpverned 
by jullice and order of magtiiracy ; oppidum, fbr that it 
contains a great number of inhabitants ; and utbs, becaufe it 
is in due form begirt about with walls. But Crompton, in 
his j urirdkiions, where he reckons up the ciiies, leaveeh 
out Ely, although it hath a biihop ana cathedral church : 
and puts in HUfttmfflir, though it .hath not at prefent a 
biihop: and S\t Edwatd Coke makes Cambtid^a, cicyi 
yet there is no mention that it was ever an epii^pal fee. 
Indeed it appears by the Slat. 3^ H, 8. cap, 10, that there 
was a biihop of ; fee tit BiJhops\ fince which in 

Stat, 17 Eliai, cap, 5, it is termed a city or borough: 
and notwith Handing what Coke obferves of Cambridge, 
in the Stat. ii H.y. c, 4, Caa^rifge is called only a 
town. 

Kingdoms have been faid to contain as many cities as 
they have fees of archbilhops and biihops : but accord- 
ing to Bhunt, City is a word which hath obtained fince tho 
Conqueil ; for in the time of the Saxons there were no 
Cities, but all great towns were Called burghs, and even 
London was then filled London-Bowg ; as me capital of 
Scotlaml is now called Edinburgh. And long after the 
coriquefi the word etty is ufed promilcuoufiy with the word 
hurgh, PS in the charter of ^Loictfin it is called both ctniuas 
and buigus', which (hews that thofe writers were miftaken, 
that tell useveiyn/y was or is a biiliop's ice. And tho* 
H h the 



CITY. CIVIL-LAW. 


the \vor<l n/y with us fuch a town corporate as 

hath ofually abilhop and cathedral church; yet it is not 
always fo# 

A City, favs Bluchfime^ is a town incorporated^ which 
is or hath beeo the fee of a btfhop ; and though the 
biflioprick be diflb 3 ved« as at iri/im.njitt ^ yet lliil it rc- 
maijneth a city, i Comm. 1 14. 

It appears, however, that Wejlminfla retained the nc^me 
of city, not brcaofe it had been a bidiop’s fee, but becaufe 
it was expref&ly created Aich, in the letters-pat<^nt by 
King H. VIII, eredlipg it into a bilhoprick— Sec But net* s 
Jie/orm. J^lx. There was a fimilar claufe in favour of the 
other five new created cities, Chejier, Pttn borough, Oxfurd^ 
G](mcefl€r and BnJlolj the charter for Cht/ht is in Qtb. 
Cod. 1449 } and that for Oxjord in 14 Rym. Fad. 754. 
Lord Coh ieexns anxious to rank Cambridge among the 
cities. Mr. B'^oddejon late Vinerian profefTor (fee his lec- 
tures i. 30a,) has produced ft decifive authority that cities 
and bilhops’ fees had not originally any nece/Tajy con- 
nexion with each other. It is that of A^/pi6i/r,who relates 
that at the great council uflembled in 1071, to fettle the 
claim of precedence between the two afehbifh<)ps» it was 
decreed that bilhops* fees fhould be ^transferred from 
towns to cities. 

The accidental coincidence of the fame number of 
bllhops and cities would naturally produce the ruppofition 
that they were conneXed together as a neceffary caufe 
and elTcX; it is certainly a llrong confirmarion of the 
above authority chat the fame diftindliou is nut paid to 
biihops’ fees in h eland. 

Mr. Hmgtai^ein his notes to 1 Injt. no. proves that 
although Wejimhiftn is a city and has fent citizens to par- 
liament from the time of VI. it ne^er 'was meet porated\ 
and this is a (Iriking in (lance in contradiXion of the 
learned opinions there referred to, 1/2. that the King 
could not grant within time of memory to any place the 
right of fending members to parliament without hril 
creating that place a corporation— i Comm. edit. 1793. 
in n —See alfo title Parliament^ Btfijops^ Botoughy 

CITIZENS of Lomkny Sec title London. 

CIVIL LAW, Is defined to be that laiv which every 
particular nation, commonwealth or city, has cilabliOied 
peculiarly for itfelf: jus eivtie eft, quod qm/qne populus ftbi 
conftituit. Juft. hft. Now more properly dillinguiflied by 
the name of munUipal laia\ the term Civil Law being 
chiefly applied to that which the old Romans ufed, com- 
piled from the Laws of Nature and of Nations. The 
Reman law was founded firfl, upon the regal conftitutions 
of their ancient kings; next upon the twelve tables of the 
Decern I irt | then upon the laws or ftatutes enaXed by the 
Senate or People ; the ediXs of the Prmtot and the Re» 
Jponfa Ptudenzum, or opinions of learned lawyers; and 
iaitly,, upon the imperial decrees or conflitutions of fat- 
celTive Empeiors.— Thefe had by degrees grown to an 
enormous bulk ; but the inconvenience arifing therefrom 
was in part remedied, by the colleXions of three pri- 
vate lawyers, Gtegottus, Hettnogene^ and Papinius ; and 
afterwards by the Emperor Theodoftus the youngef, by 
whole orders a Code was compiled A. D. 438, being 
a methodical colleXion of all the imperial confiuueions 
then in force : which Theodoftan Code was the only hook 
of civil law received as authentick in the Wcllerik part 
of Em ope, ’till mnny centuries after —For Judtnianaovx-' 
jnanued only in the Laitern remains of the Empire; ahdt 


it was under his aufpicet that the prefent body of Civil 
laws was compiled and flniihed by Trehmamj about the 
year 531, 

This confills of,— i. The Mn/Hetstes; which contain the 
elements or firil principles of the Roman Law in 4 
books.— a. The Digefts or Panders in 50 books ; con- 
taining the opinions and writings of eminent lawyers, 
digelled in a fyAematlcal method.— 3. A Nun code or col- 
leXion of imperial conflitutions in is books; the lapfe 
of a century having rendered the former code of Tbeodftus 
imperfeX.— 4. The Novels or new conflitutions pollerior 
in time to the other books, and amounting to a fupple- 
ment to the code containing new decrees of Aicceflive 
Emperors, as new queflions happened to arife.— Thcfe 
form the body of the Roman law or Cotpus Jwts Civilis^ 
as publiihed about the time of ^Juftinian ; which how- 
ever foon fell intonegleX and oblivion till about the year 
1 1 30, when a copy of the Digefts was found at Amalfi in 
Italy ; which accident, concurring with the policy of the 
Roman ecclefialtics, fuddenly gave a new vogue and 
authority to the Civil law, and introduced it into feveral 
nations. 1 Comm. 80, 81. 

The Dig ft or Pandtifs, was colleXed from the works 
and commentaries of the ancient lawyers, fome where- 
of lived before the coming of our Saviour : The whole 
Digell is divided into feven parts: the firfl part con- 
tains the elements of the law, as what julUce, right, 
lAc. The fecond part treats of judges and judgments : 
The third* part of perfonal aXion, lAc. The fourth part 
of contraXs, pawns and pledges : The fifth part of wills, 
teflamenCs, The fixth part of the pofleflion of goods ; 
Thefevench partof obligations, crimes, punilhmeni.s, ^e. 
The Jnftituies contain a fyftem of the whole boily of law^ 
and are an epitome of the Digell divided into four TOoks; 
but fonietimes they correX the Digell : they are called In- 
flitutes, becaufe they are for inUruXion, and (hew an enfy 
way to the obtaining a knowledge of the Ci jtl lanv : but 
they are not fo difiinX and comprehenfive as they might 
be, nor fo ufeful at this time as they were at firlt. The 
Navels or Autbenticks were publiihed at feveral times with- 
out any method : they are termed Novels as they are nevs 
law, Kiid Authentieks^ being authentically tranllated from 
the Gretk into the Latin tongue ; and the whole volume is 
divided into nine Collations, Conflitutions or feXions ; 
and they again into 168 Novels, which alfo are diilribu ted 
into certain chapters : the firfl collation relates to heirs, 
executors, fAc. The fecond, the flate of the church : 
the third is againfl bawds : the fourth concerns marriages. 
The fifth forbids the alienation of the poiTeflions of 
the church : the fixih (hews the legitimacy of children, 
(S^e. The feven I h determines who (halite witne/Tes : 
the eighth ordains wills to be good, thol^h imperfeX, 
&r. And the ninth contains matter of iucceifion in 
goods, Di^. ^ 

To chofe tomes of the Civil lata we may add the Book 
of Feuds, which contains the cuitoms and fervices that the 
iubjeX or vaiTal oweth to his prince or lord, for fuch 
lands or fees Is he holdech of him. The Conftitutions of 
the Empetor, were either by a refeript, which was the 
letter of the Emperor in anfwer to particular perfons who 
enquired thy law of him ; or by edi^, which the Emperor 
eflabiilhed of bis own accord, that it might be generally 
obierved by every fubjeX ; or by dtetee, which the £m- 
I peror pronounced between plaintiff and defendant, upon 

hearing 
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huthg % iNirtictttar Mfe* The ]^we^of iflulng forth 
rafcripti, edtAi and decrees^ was given to the prince 
the IfM rcgiAf wherein the people of wholly fob- 
Blitted tbemrelvet to the government of one perfon^ wz. 
Julius Cafar^ after the defeat of p9mpty^ And by 
this fobmilTion the prince could not only mak€ Wa boc 
was efteemed above ail coercive power of them. Di 8 . 

^ How far the Civil law is adopted and of force in this 
kingdom. See title Canon Law* 

Before the Reformation » decrees were as freqdent in 
the Canon law as in the Ctvtllaw —-Many were gradu- 
ates in uhoc^ue jure or utrm/fue juus, J U. D. or jum 
^tuufque dcHou is dill common in Foreign Univerfities. 
But Henry VllI, in the 27th year of his reign when he 
had renounced the auhority of the Pope, idiied a man<^ 
date to the Univerfity of Camhrulge» to prohibit litres 
and the granting debtees in Canon law in that Univerfity. 
Stat, AcaiLp. 137.— It is probable that at the fame time 
Oxford received a fimilar prohibition, and that degrees 
in canon law have cv^r fince been difeontinued to Eng^ 
land. 1 Comm. 392. in n. 

CIVIL LIS r. See title Kwg. 

TO CLACK WOOL, Is to cut olF thefheep’s marki 
which makes it weigh lighter; as to force wool^ fignifics 
to clip off the upper and hairy part thereof ; and to bard 
it, is CO cut the head and neck from the red of the fleece. 
Stat. 8 H, 6. cap. 22. 

CLADES, Cltday clctOy cleta* from the Brit* r/zr# and 
the Irifo cUa.’l A wattle or hurdle; and a hurdle for 
penning or folding of iheep is dill in fome coiuiuefi of 
England csiUed a cky. Patoch* Anttq.p. 575, 

clarendon, Confiituhens of : certain eonflt/utiMs^ 
made in the reign of Hen. 11 . J. D \\ 64, in a great coun- 
cil h|U at Clarendon t whereby the King checked the power 
of tlil Pope» and his clergy, and greatly narrowed the 
total exemption they claimed from the fecular jurifdi£lioo« 
4 Comm. 422. 

CLARETUM, a liquor made of uine and honey, 
clarihed or made clear by decoftion, f^c which the Crr- 
7nansy hench, and Enghjh, called btppocras : and it was 
from this, the red wines of France were called r/arr/.— 
Cnahl. Camb.apud IP^barton. Ang Sax. Par. 2. p. 480. 

CLAIM, clatueum.'] A challenge of incereft in any 
thing that is in the pofTcilion of another, or at lead out 
of a man^s own podeifion , as cla/m by charter, by defeent, 

In Plow. Com, 359 (<j), Dyer C. J. is faid to have 
defined claim to be, a challenge of the ^ owuerjbtp or 
property that one hath not mpofledion, but which is detained 
from hiiyiinwrong. 

CLAidHl either verbal, where one doth by words 
claim andmUlenge the thing that is fo out of his pof- 
fefiion t or it is by an action brought, fife, and fome- 
times it relates to lands, and fometimes to goods and 
chattels. Lit. Seff. 420. Where any thing is wrongfully 
detained from a perfon, this clam is to oe made ; and 
the parly making it, may thereby avoid defeents of 
glands, difleifins, ^c. and preferve his title, which other- 
wile would be in danger of being lod. Co, Lit, 250 * A 
man who hath prefent right or title to enter, mud make 
a claim ; and in cafe of reverfions, fife, one may make a 
clam where he hath right, but cannot enter on the 
lands : when a perfon dares not make an entry on land, 
for fear of being beaten or other injury^ he may approach 
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as near as he eaii to the land, and etaim the faiha; uM 
that foaUbefaffiaient tdvM thefeifinin hiiA. 1 ifo^ 
See title Entry. ^ 

If nothing doth hinder a Oita, Jiaviog a right to fan<^ 
from entering or making his dalmi there he muft do fo, 
before he Ihall be (ala to be in poflTeffion of i^ or can 
|mt it over to another s bhe where the party who hath 
rights is in pofleffion already, and where an entry or 
cUim cannot be made, it is otherwife. i"Rep. 137. A 
clahtt will deveft an edate out of another, when the party 
muft enter into fome part of the land ; but if it be only 
to bring him into poflefl^, kemay do it in view* By 
claim ot lands in mod ca(hs is intended a claim with an 
entry into part of the lands, or by a near approach to it. 
Co, Lit, 25a, 254 : Popi, 6 j. One in reverfion after an 
edate for years, or after a ftatute-merchant, flapfe, or 
elegit, may enter and make,a clam to prefent a deforar, 
or avoid a collateral warranty. And claim of a remainder 
by force of a condition mud be upon the land, or it will 
not be foflicient. Co. Lit 202. 

If a man feifed of lands in right of his wife, make a 
feoflment in fee on condition, and the hulband dteth, ind 
then the condition is broken, and the heir enters ; in fhla " 
cafe the wife need not clam to get pofleffion of her edate, 
for the law doth ved it in her without any elaim. Co. Lit. 
202: SRcp.^^, 

The elatm of the particnlar tenant, (hall be good for 
him in reverfion or remainder ; and of him in reverfiOn, 
for particular tenant : fo c/aiza of a copyholder, will 
be good for the lord, &r. But if tenant for years, in a 
court of record clam the fee of his land, it is a forfeiture 
of his edate. Plowd.^gg: Co.Lit.tft, A claim may 
be made by the party himfelf ; and fometimes by his for* 
vants or deputy : and a guardian in focage, (fe. may 
make a claim, or enter, in the name of the infant that hath 
nght, without any commandment. Co, Lit. 245. 

Qaim or entry foould be made as foon as may be ; and 
by the Common law it is to be within a year and a day 
after the difleifin, \ 3 c. and if the party who hath unjudly 
gained the edate, do afterwards occupy the land, in fome 
cafes an affife, trefpafs or forcible entry may be had 
againd him. Lit. Sed. 426, 430. 

If a fine is levied of lands, drangers to it are to enter 
and make a clam within five years, or be barred : infanta 
after their age, fome coverts after the death of their 
hufbands, fife, have the like time, by Stat, 1 R. 3. cap.^j. 
See tide Fines, 

Continual Claim, is where a man hath right and 
title to enter into any lands or tenements, whereof an- 
other is feifed in fee, or in fee tail ; if he who bath tide 
to enter makes continual clam to the lands or tenements 
before the dying feifed of hiao, who holdeth the tene- 
ments, then though foch tenant die thereof feifed, and 
the lands or tenements defeend to his heir, yet may he 
who hath made foch continual claim, or bis heir, enter 
into the lands or tenements fo defeended, bv reafon of 
the continual claim m^de, notwichflanding the defeenr. 
So, (^r rswe) in cafo a man be difleifed, and the difleifce 
makes continual claim to the tenements in the life of the 
diflhifor, although the difleifor dieth feifed in fee, and 
the land defeend to his heir, yet may the difleifee enter 
upon the pofleffion of the heir, notwithfttnding the de- 
feent. Litt, i 414, 

Hhi But 
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But fisch claim nmft alwaya bje made within the year 
and t6c day before the death of the * ^"fon holding the 
land*; for if fuch tenant do not die feifed within a year 
and a day^ after fuch claim raade» and yet he chat hath 
right dares not enter, he mull make another claim, with- 
in the year and the day after the £rft claim, and fo tottes 
that he may be fare his claim (hall always have 
been made within a year and a day before the death of 
the tenant; and hence it feems it is called Cefitinual 
CZa/v/.-— See further title Enetyi as alfo title Defcent. 

By ^tat» 32 H. 8* r 43, Five years muflelapie \«ithout 
entry or continual claim, in order that a defeent on the dif- 
feifor’s death (hould cake away the entry of the diiTrifee, or 
his heir ; but alter the hve years, the diiTcifee mult make 
continual claim as before the llatute. And by Stat, 
if An, c. 16. $ x6, no claim (or entry) (hall be of efteft 
to avoid a hue, unlefs an aflion (ball be commenced 
thereon within a year, and profecated with effedt. See 
titles Finest Entry, &c.*— And for further parti- 

culars, See 1 Inji, 150. and n. 

Claim OF Liberty, A fust or petition to the king in 
the court of Exihtqutr, to have lib^rtiOv andfrandufes 
confirmed there by the king's Acrorneyr General. C<». 

93 - 

ClaSIBA ADMITTEMDA IN ItiNBRE PBR AtTORNA- 
TUM. An ancient writ by which the king commanded 
the ju(liccs in eyre to admit a perfonN claim by attorney 
who was employed in the king's fervice, and could not 
come in his own perfon. 16 ^. 0/jy. rp. 

CLAP'DOARD, Is a board cut in order to make 
cafks or vcfiels ; which (hall contain three feet and two 
inches at leaft in length : and for every fix ton of beer 
exported, the fame cafo, or as good, or 200 of clafhhiivrtk 
is to be imported. Sec title Nmnnatten 

9LARIGARIUS ARMORUhd, An herald at arms. 
Silent, , 

CLARTO, A trumpet. JCatglfton, ann§ 1346. 

CLASSIARIUS, A feaman, or foldier ferving at fen. 
Cifor/t Carol, 5. Imperator, Ihoma Comti, Surf . < 4 ?/. tn urbe 
LoHdwmJi,, 8 Junit 1522, 

CLAUD, Briu\ A ditch: Claudert, to enclofe, or 
turn open fields inro inclofures. Paroch, Antiq, 2^(3, 

CLAVLS INSULiS, A term ufed in ibt J/le of Man, 
where all ambiguous and weighty cafes are refened to 
twehc perfons, whom they call clavis tnfuLn, /. e. the 
keys the ill and. 

CLAVIA, In the inquifition of Serjeanties in the lath 
and X3th years of King 7 ^^* within the counties of 
Effex and Ihrtfotd^ Boydin Aylet unet quatuo) Ub, tawe 
in Bradwcll, ft^ manum Willieimi de dono pet fifjeanUnm 
clavie, viix.. By the lerjeanty of the club or mace. Brady* s 
Ap/ntd, JntroduSt, to 22. 

CLAVIGERATUh, A treafurer of a church. Man. 
An^. tom, t. p, 184 

CLAUSE ROLLS, rotuh elanj^,^ Contain all fuch 
matters uf record as were commuted to clofe writs : thefe 
rolls arc preferved in the rvujer. 

CLAUbrUKA, Brufiiwood for hedges and fences. 
Parocb, Antiq, 247. 

CLAUSUM FRBGIT, See titles Capias^ Common 
Plant, 

CLAUSUM PASCHiE, Stat, Wijlm, 1. In crafit4» 
claufi Pafehse, or In trajltno oflahu Pafbie^ which is all 
ihac is the morrow of the utas (or eight days) of 


Eaftrr, 2 Infi*. 1 57. Claufum Pafehse, i. c^ Dmimca f» 
alhis ; Jic diffnm, quod Pafeha claudar. J5/ea»f.— The end 
of Eafler.^^be Sttnday after EaJfer^Day. 

CLAUSURA HEYAE, The enclorure** of a hedge. 
^<5/. Plac, in itineri apud Cejlnam, anu. 14 /f. 7. 

CL AW A, A clofe, or fmall jneafure of land. Mon. 
Anfl, tom, 2 . pag, 2^0, 

CLEPTOR, A rogue or thief. Haveden anno 946. 
CLERGY. 

ClerusJ] Signifies the afiembly or body of clerks 
or eccleltallicks, being taken for the whole number 
of thofe who are de clero Domini, of our Lord'* lut or 
(hare, as the tribe of Levi was in ^udaa , .ind aie l?pa- 
rate from the noife and bufile of the world, that they 
may havelcifure to fpei^d their time in the duties of the 
Chriftian religion. 

I’he Clffgy in general, were heretofore divided into 
regular fcculm'\ thofe being legular which lived under 
certain rules, being of feme religious order, and were 
called men of religion, or 'Ihe Rehgious , fuch as all 
Abbots, Priors^ Monks, Cffr. The fecnlui were thofe 
chat lived Hot under any certain rules of the rcligioua 
orders; as Bifliop^,^ Deans, Parfons, 0V. — Now, the 
word CJirgy comprehends all perfons in holy ordeis, and 
in ccclelulUc.ll otiices, 'i/». AiMt/hops, Bifkops, Dians 
and Cbapteis, Anbdtuons, Ruial Dtans, Patjons, (who 
are either Report, or blears) and Curates, which may 
be added Panjlt Ckiks, who formerly frequently were, 
and yet fometimes arc, in orders.— As to the law more 
peculiarly relpeding each ol thefe. See the fcveral titles, 
particularly title Par/on, 

This venerable body of men have fcvesal privileges 
allowed them by our municipal laws, and had forUlrrly 
much greater, which were abridged at the time of the 
reformation, on account of the ill ufe which the Popifh 
clergy had endeavoured to make of them: for the laws 
having cXcDnprcd them from almofi every pcrfonal duty, 
they attempted a total exemption fiom every fecular tie. 
The pcrfonal exemptions however foi the mofi part con- 
tinue, a clergyman cannot be compelled to ferve on a 
jury, nor lo appear at kCoait Uct, or view of frank- 
pledge, which almofi every other perfon is obliged to do. 
2 Inji. I (See iiilc Low f Led), But if a layman is fum* 
moned on a jury, and before the trial takes orders, he 
ihall, notxvinutanding, appear and be fworn. 4 Leon, 
190. A clergyman cannot be chofen to any temporal 
oiiice, as bailiff, reeve, con (table, or the tike, in regaid 
of his own continual attendance on the facrei^ fundion. 
Finch. L, 88. During his attendance on 4i|||l|||it.^^ 
he is piivilegcd from anejis in civil fuljs ; Vlgreafon- 
ablc time,, cundo, redeu?ido ^ ^loiando, to petmm fervice. 
Stats, 50 £. 3. c. 5 : 1 /^Y2. r 16: I2 Co, io6.-*^*In cafes 
of felony he fiiall have benefit of his clergy, without 
being branded ; and may likewife have it more than 
once. Bee poll, Ckigy, benefit c/'— Clergymen alfo have^ 
certain difabilitlei \ it is doubted how far they are capa- 
ble of fitting as members of the Hdufe of Commons. See 
jefl. talc Parliament. — EyStat, 21 iif. 8. r. 1 3, the Clergy 
are not (in general) allowed to take any lands or tene- 
mehts to farm, on pain of 10/. pet month, and total 
avoidance ^of the leafe ; anlefs where they have not fufii- 
^ 4eTirf glebe, and the land is taken for the necefiary ex- 
lpendP3»of their houfcholdt Sta/,*f 8.— Nor, on like pc- 
^ ^ nalty 
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Halty fty keep any taM-hotilb, 6t brew-honfi;.— •lITor tt*y 
they engage in atiy trade, or fell merchandise, on for- 
feicur/ of treble value. But fee thid SMiruft. 

By the ftatute called Jniculi CUrl, 9 E. x. /I. t.c, 3, 
If any perfon lay violent hands on a clerk, die amendi 
for the peace broken (t) (hall be before the king (that 
is by indiclment.) and the afTailant may (a) a^e be (bed 
before ihe bilhop, that excommunication or bodily pe- 
nance may be imj^fed ; which if the offender will re- 
deem by money, it may (3) be fued for before the bilhop. 
See 4 Comm. 217. 

Although the Clargy claimed an exemption from all 
fecular junfdidtion^ yet Mat. Paris tells us, that (bon 
after PVtlUam the Ftrft had conquered Harold^ he (ub- 
jcAed the blfhopricks and abbeys who held /.et haroniam^ 
tifat they lliould be no longer free from military fervice^ 
and for that purpofe he in an arbirrary manneri-egillered 
how mauy foldiers every bi/hoprick and abbey (huuld 
provide, and fend to him and his iuccefTors in time of 
war; and having pheed ihcfe legi iters of ccclefiaftical 
fervitude in his treafurv, tliofe whr were aggiieved, de- 
parted out of the realm: but the y were not, till 
then, exempted fiom all fecular fervice; ^becaufe by the 
laws of King Kagar they were bound to obey the fecular 
magiftiate in three cafes, \n%. Upon any expedition to 
the h.varst and to contribute to the building and repair- 
ing ofi>r/dgesi and of cajoles for the defence of the kingdom. 
It is probable that by expedition to the wars, it was 
not at that time intended they ihould pcrfonally ferve, 
but contribute towards the charge : one they mud do j 
SIS appears by the petition to the king, amiQ 1267, *vix, 
Ut omn s (Icrici ten'Hics ptr haioiAam •^^ilftudwnlaHum^ per- 
JonahtrT armati pocederent contra fcgts adverjarm^ vet 
tantum fep it urn in expeditione icgh invenhent^ qv'^ntum per^ 
timet ad taniam teiram ntel tenementum. But their answer 
was, thui they ought not to fight with the military bat 
with the fpinriial fword, that is with prayers and tears; 
that (hey w'*rc to maintain peace and not war, and 
their baronu'i, were founded on charity; for which rw 
(on they ou|‘ht not to perform any military fervice, 

Bknnt , 

That the Clngy had grea*er privileges and exemptions 
at common law than rhe laity !!• Itcruin ; for they are 
confirmed to them by and other aiuieni 

ftatuv^ ; hue theje priviltges aie in a great mealure loft, 
the « y being in :Iuded und< r «eneral words in later 
flaiuU'o ; fo ihit cIerg\^iLn are liaoie to all public charges 
impoleu hy a6l of parliament, wherp they are not paiti- 
cularly excep’ed above dated. Their bodies are not 
to be taken S9(|||in llatu'es-merchant or ftaple, ^r. for 
the writ to take the body of the conufor is Ji laicus Jit \ 
and if the (hcrifF or any other ofiicer arreft a chigynan 
upon any fiich procefs, it is faid an adhon of falfc impri- 
fonment lies ag'.'nil him that does it, or the clergyman 
arrefted may have fupei/edeas cut of Chancery. 2 Inji. 4. 

In adlion of creTpafs, account, againft a perfon in 
holy orders, wherein procefs of cayas lies, if the (lierifF 
return that the (^''fendant is chi •cus f tnejiiiatus nuVam ha 
hem Interim feodi%m uhi fummonni potejl \ in this cafe the 
plain t.fF cannot have a tayas to arreft his body ; but the 
writ ought to ifliie to the bilhop, to compel him toap- 
pear, But on ixetutlon had agiinft fuch cleigymaa^ 

a fcquellmion (hall be had of the profits of his benefice, 
a Iftjl. 4: Degge 157, 


ikivif oh’ 

fttr Oliilke^^rhit^ reduStiliiroi^ ibif' 
Kconnta: tno'nghl^ tkeikkiknioii U#, they wetft tb'Mfedtf 
fraiA t^h« pKytMnt of In all tkin. and ntarkcti. ai” 
well for all tha goodi npod their chnrcH Kvlan. 
ai for all goods and meirdialidKiea'by them bought to m 
fpeut upon their reaorimt aadtlhcy had ftyeral othae 
exemptioAi* Giff. 

ClB 10Y> BtKil^tT ore 

This being, as Blaekjhat obfems, a title of no" 
fmall curiofity as well as afb ; the learned commenta- 
tor’s chapter on that fubjeA, (4 Charw. $ 6 ^,) is hem 
abridged; with fach additions thereto as ftemed requifite^ 
in which enquiry is made, 

la Into its Original I tend various Changtu 
11 . Tb whom it is now to he allowed. 

Ilia Jtt nvhat Ca/ti. . 

IVa The Confequinces of allowing it. 

1. Clergy, the privikgium cUricaUf or in commoit 
fpcech The Benefit of Clergy X had its original from the pious' 
regard paid by Chriftian princes to the church in its in- 
fant ftate ; and the ill ufe which the P'opifh eedefiaftics^ 
foon made of that pious regard* The exeihptions Which 
they granted to the Church were' principally of two kinds s 
1 Exemption of places^ coniecrnced to religious duties# 
from criminal arrr fts, which was the foundation of fane* 
tuaries : 2. Exemption of the ' perfons of clergymen front, 
criminal procefs before the fecular judge, in a few par- 
tjcular cafes ; which was the true original and meaning, 
of the priviltgium clerieale. 

In England however, a total exemption of the clergy 
from fecular junfdi^lion could never be thoroughly ef- 
fefted, though often endeavoured by the clergy : Ktilvo^ 

1 80 : See htat. Wefm, 1 . ^ E. t . c. 2 : and therefore,, 
though the ancient prtvilegium clciicah was \nfme capital 
cafes, yet it was not univtrfally^ allowed. And in ihpfe 
particular cafes, the ufe was for the biftiop or Ordinary 
to demand his clerks to be remitted out of the king’s 
courts as foon as they were indiflcd : concerning the al- 
lowance of which demand there W.Ih for many years a 
j great uncertainty ; (2 Hal. P. C. 377 ;) till at length it 
^ WAS finally fettled, in the reign of IJcwy \ I. that the pri- 
i foner fhould firft be arraigned; and might either then 
\ claim his benefit o'f clergy, by way of declinatory pica ; 
or, after conviction, b^ way of arrefting judgment. This 
latter way ^s moft ufually pradtifed, it is more to the 
(.itisiafaon of the court to have the crime preWoufly af- 
certainod by coofeftion, 01* the verdi£l of a jury j and alfo 
it is more advantageous to the prifoncr himfelf, who 
may pofTibly be acquitted, and fo need not the benefit of 
his clergy at all. 

Originally the law was {leld, that no man ftiould be 
admitted to the privilege of clergv, but fuch as had the 
babitum Lt ionfuram cUricalen^. 2 // il P. C. 372 : M. Pai is^ 
J. D. 1259- Butin procefs of time, a much wider and 
more c^niprehcnlivc criteriifh \\as eftabliflicd: every obe 
chat could read, (a mark of great learning in thofe days 
of ignor.rnce and fuperftition,) being accounted a cicik, 
or chticiis^ and allowed tin benehi of clerkiliip, though 
neither .itciated in holy orders, nor trimmed with tire 
clerical tonfure.' But when learning, by means of the 
invention of printing, and other concurrent cau/es, bc- 
3 gan 
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fan to be more generally difleininated than formerly ; 
and reading waa no longer a competent proof of clerk- 
ibtp» or being in holy orders ; it was found that as many 
laymen as divines were adoaitted to the /m* . r/< :^ium cln uak : 
ftnd therefore by 4 Htn. 7. c. 13, a dldin^ion was 
once more drawn between mere lay fcbolari^ and clerks 
that were really in orders. And^ though it was thought 
reafonable ftill to mitigate the feverity of the law with 
regard to the former, yet they were not put upon the 
lame footing with actual clergy ; being fubjedted to a 
flight degree of punifliment, and not allowed to claim 
the clerical privilege more than once. Accordingly the 
JIat, diredls, that no perfon, once admitted to the bene- 
fit of clergy, ihall be admitted thereto a fecond time, 
unlefs he produces his orders ; and in order to diilinguifli 
their perfons, all laymen who allowed this privilege 
iltall be burnt with a hot iron in ifce brawn of the left 
thumb. T hit diilinQton between learned laymen, and 
real clerks in orders, was aboliflied for a time by the 
Sfafs, aS Hm. 8. r. 1, and 3a Hgn, 8. r. 3 ; but it is held, 
{Hfiif. 294: z Hah P.C. 575») to been virtually 
reflored by y?. i Eihv. 6. c. 1 a : > hi^ flatute alfo enadts 
that Lords of Parliament, and peersle the realm, having 
place and voice in parliament, may have the benefit of 
their peerage, equivalent to that of clergy, for the firfi 
offence, (although they cannot read, and without being 
burnt in the hand) for all offences then clergyable to 
commoners; and alfb for the crimes of houle break- 
ing, highway-robbery, horfe-llealing, and robbing of 
churches. 

After this burning, the laity, and before it, the real 
clergy, were difeharged from the fentence of the law in 
the king’s court, and delivered over to the Oidinary, 
to be dealt with, according to the ecclefMfiical cmions. 
Whereupon the Ordinary proceeded to make a purgation 
cf the offender by a new canonical trial, by the oath of 
the offender and that of twelve compurgators, although 
he had been previoufly convidled by his country, or per- 
haps by his own confefijon. Staun/, P, C. 138 See alfo 
3 P: 447: Hob, 289, 291. 

But this purgation opening a door to a fcandalous 
proilitution of oaths, and other abufes, It was enaded 
by Stat, 18 £//«. c. 7, that for the avoiding pf fuch per- 
juries and abufes, after the offender has been allowed 
his clergy, he fhall not be delivered to the Ordinary as 
formerly ; bur, upon fuch allowance, and burning in the 
hand, he (hall forthwith be enlarged and delivered out 
of prifon ; with provifo that the judge may, if he thinks 
fit, continue the offender in gaol for any time not ex- 
ceeoing a yiar. And thus the law continued for above a 
century, unaltered; except only that the Stat, ai Jai, 1. 
f. 6, allowed, that •tvofften convicted of fimfle lanaufi^ 
under the value of lOi. fhould (not properly have the be- 
nefit of clergy, for they were not called upon to read ; 
but' be burned in the band, whipped, put in the flocks, 
or imprifoned for any time not exceeding a year* And 
a fimilar indulgence by Stats, 4^5 

M, c, 24, was extended to women guilty of any 
tlergsahlf fehny whatfoever ; who were allowed to claim 
the benefit of the Jiatute once, in like manner as Men 
might claim the benefit of clergy, and to be difeharged 
t l^n being burned in the hand, and imprifoned for any 
L^/ttme not exceeding a year. The punilhmcnt of bcHilu^ 
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in the hand was changed by |o & 1 f IT. 3. r. 23, 
into burning in the left cheek, near thenofe; but this 
proviiion was repealed by Siat, 5 Am. c. 6 ; and till that 
period, all women, all ^ers of parliament, and peer- 
effes, and all male commoners who could read were dif- 
chnrged in all clergyable felonies | the males abfolutely, 
if clerks in orders ; and other com^soners, both male and 
female upon branding; and peers and peereffes without 
branding; for the firft offence; yet all liable fexcept 
peers and peereffes,) at the difcretion of the judge, to 
imprlfonment not exceeding a year. And thofe men 
who could not read, if under the degree of peerage, 
were hanged. 

But by the faid Stat, ^ An. c. 6, it was enabled, that 
the benefit of clergy fhould be granted to all thofe who 
were entitled to afk it, without requiring them to readi. 
And it was further enabled by the fame flatuce, that 
when any perfon is convlded of any theft ot lanenyy and 
burnt in the hand for the fame, according to the ancient 
law, he fhall alfo at the difcretion of the judge, be com- 
mitted CO the houfe of correflion, or public work-houfe, 
to be there kept to hard labour for any time not lefs than 
fix months, and not exceeding two years ; with a power 
of infliAing a double confinement in cafe of the party’s 
cfcape from the firfi. And by Stats. 4 Gro. i. c, ii : 
6 C<o. 1. r. 23, when any perfons fhall be convl^ed of 
any larceny either or piUt^ or any felonious fiealing 
or taking of money or goods, either from the perfon, or 
the houfe of another, or in any other manner, and who 
by the law (hall be entitled to the benefit of clergy, and 
liable only to burning in the hand, or whipping, the court 
may inftead thereof, dired fuch offenders to be tranf- 
porced; and by the Stat. 19 Geo, 3. c. 74, offenders lia- 
ble to tranfportation, may in lieu thereof be employed, 
if males, (except in the cafe of petty larceny) in hard 
labour, for the benefit of fome publick navigation, and 
ia all cafes might be confined to hard labour in certain 
penitentiary houfes, then in contemplation to be creeled ; 
bipt this latter plan of the penitentiary houfes was never 
carried into execution. See further titles Felom, Ttanf 
portatton. 2 Hawk. P. C. c. 58. § 10. 

By the fame Stat. 19 Geo. 3. c. 74, inftead of burning 
in the hand, the Coyjrc in all clergyable felonies may 
impofe a pecuniary fine, or (except in the cafe of man- 
flaughtcr) may order the offender to be once or oftener, 
but not more than thrice, cither publickiy or privately 
whipped; and in the latter cafe, certain provifions are 
added to prevent collufion or abufe. The offender fo 
fined or whipped, to be equally liable to fubfequent de- 
tainer or imprifonment. 

II. 1. All Cltrks in aiders^ are without any branding, 
and of courfe without any tranfportation, fine, of whip- 
ping, (for thofe are only fubfiituted in lieu of the other,) 
to be admitted to this privilege, or benefit of clergy, and 
immediately difeharged ; and this as often as they offend. 

2 Hah P. C. 375., 

2. All Lor^ of Parhanunt^ and peers of the realm, 
having place and voice in parliament, by Stat, 1 E, 6 . 
c. 12; (which is likewife held to extend to peereffes; 
Diuhefs of Kingflon's cafe, il State Tr. 198;) Ihall be 
difeharged in all clergyable, and other felonies, pro- 
vided for by the aSt, without any burning in the hand, 

^ or 
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Or Smpri&nmeAtf or othor paniAiflient Aibfttio«c;d itt Stt 
Head, in the feme menoer at real derkicoovift; biic 
thit only for the Hri offirnce. 

5. AU the Cmnms of tha realm^ not in orders^ whe» 
tker male or female^ 0uH for thrfirji oJfenct\rt d\khitg^ 
of the capital punilhment of felonies, within the benefit 
of clergy» opon being bnrnt in the hand, whipped^ or 
fined, or fuffering the difcretlonary imprifonment before 
fiated ; or in cafe of larceny, upon being cranQKnted for 
feven years, if the court Ihall think proper. 

It 18 a privilege peculiar only to the Clergy^ that fen^ 
tence of death can never be pified upon them for any 
number of mrin Jlaughtersy higamiesy fimph larcenies^ or 
other dagyahle offences; but a layman, even a peer, 
may be ouiled of clergy, and will be fubjefi to the judg- 
ment of death, upon a (econd convi£lioo Ufa clergyaUe 
ofience. Thus ir a layman has once been convift^ of 
manflaughter, upon produdion of the convifUon, he 
may afterwards fuifer death for bigamy, or any other 
clergyable felony ; which would not therefore be a capi- 
tal crime to another perfon not fo circumllanced. See 
fy/i ab to \}\t'Lounter plea. 

It h as been faid chat fe'iosy and other infidels and he- 
retics, were not capable of the benefit of clergy, till 
after the Stat. 5 Jn. r. 6 ; as being under a legal inca- 
pacity for orders. 2 tial. P.C 37 ; : 2 Hativk. P. C. <*.33, 
^ ^ 306. But it dpes not feem that this was ever 
ruled for law, fince the re-introdudlion of the fews into 
linglamit in the time of the ufurpation by Cromwilh 
Foi if that were the cafe, the Jew aie flill in the fame 
predicament; which every day’s experience contradids : 
the Stat of Auk having made no alteration in this refpefl, 
it only dilpenfing with the neccfTicy of reading. 4. Cmm. 
373 - 

Bqt a perfon having once had benefit of clergy, foall 
not be ouffed of his clergy, by the bare mark in his 
hand, or by a parol averment, without the record telli- 
fying it, or a tranfeipt thereof, according to the 
ing ttatutes. 2 H. H. 373 ^ 

By 5 /.'/. 34, 35 H. 8. cap. 14. The Clerk of the 
crown, or of the peace, or of allife, fhali certify a fifon* 
fenpe brief!) of the tenor of the indidlment, outlawry, or 
COD vision, and attainder, into the King’s Bench in 
forty days : and the clerk of the crown, when the judges 
of aflife, or juflices of the peadb write to him for the 
names of futh perfons, ihall certify the fame, with the 
caules of the convi^ion or attainder. 

Another method is given by the S/at* 3 W.fAM* c* 9. 
fid. 7 ; which enafls, that the clerk of the crown, clerk 
of the peace, or clerk of afiife, where a perfon admitted 
to clergy under that ad ihall be convided, ihall at the 
requelt of the profecutor, or any other on the king’s be- 
half, certify a tranicript briefly and in few words, con- 
taining the cfFed and tenor of the indidmenc and con- 
vidion, of his having the benefit of cleigy, and the addi- 
tion of the party, and the certainty of the felony and 
convidion, to the judges where fuch perfon ihall be in- 
dided for an) fublequent offence. 

Alfo it feerns, that if the party deny that he is the fame 
perfon, iflue mult be joined upon it, and it mufl be found 
upOA trial th^t he is the fame perfon, before he can be 
oufled of ckigy. t H H. 373. 

Againlt the defendant’s prayer of clergy, the profecu- 
tor may file a CoVMT£it*PL£A ; ailedging ibme fad, 


whtcli m law deprivta the defoudauf of the privilege Be 
deime. 

It ia « good to tbe prayer of clergy, 

the oflender sa not entitled to the benefit nf the fiatofo, 
becaufe he was before convtded of an oftcnce, and ihere^ 
prayed the benefit of tbe flatute, which was allose^ 
ea to hfai 1' alledfiug the truth of tbe fad and praying 
ike jerijSptieilt of m court, that be may die according to 
law'i which foAii to be tried by the record in purfuapee' 
ofth^ S/af. Sf^SS * 4 * Bated. Staunf 

i3[5.«-«J>ivet« other ewmer^pieat alib^ by which an offon- 
der may be deprived of clergy, may be framed from a 
conflderatiOii of tbi perfm tonvlKifn it is allowed or denied 
by the common law; and of the cirenmfianM under 
which that allowance or denial of it has been placed by 
divers fUtutes. U, 138. 

The ofe of this couttUf-piea however;, had long become 
obfoicte, and out of pradice ; no traces of it appearing 
in any of the books fince S/aundfirdPt time ; who waa 
Chief juflice of JT. B* temp. Eh%. But the daring pac* 
ticet offome money-coiriersoccaiioned its revival; and in 
the cafe of A. v. Marfttm Rntfymelly and Mary Cbtldy con- 
vided for coining at the O/ZBei/ry, in ^r/zrasier feifiont 
1783, before Afihwrft j. a emmter-pU^ of record was filed 
on the part of the profecution ; ailedging that the coo- 
vidi had been before allowed the benefit of the flatuie. 
And they were thereby oufted of their clergy. 
Leach*s Hawk. P. C. ii. r. 33. § 19. a. 

III. Privilege of Clergy was not indulged at common 
law, either in high treafon, or in petit larceny, uor in 
any mere mirdemehnori ; and therefore it may be Iniil 
down for a rule, that it was only allowable in petit trea* 
fons, and capiul felonies : which for the mofl part be- 
came legally entitled to this indulgence by the Stat. de 
CUtob 25 if. 3« Jl. 3. €. 4, which provides, that clerks 
convid tor treafons or felonieSf touching other perfons, 
than the king himfelf, (hall have the privilege of Holy 
Church.” But yet it was not allowable in nil felonies 
whaefoever : for in feme it was denied even by the com- 
mon law, 0/12. inJHiatto viarumy or lying in wait for one 
on the highway ; JepopuUtio agrorum ^ or deflroying and 
ravaging a country; (2 HaL P. C. 333 ; but in thefo 
two cafes it was exprefsly remedied by Stat. 4 /f. 4. r. 2, 
as to dmkf only;) and ewnku/lio^domorumy or atjon, the 
burning of houfes. 1 Hal. P. C. 346 : all which are a 
kiad of hofHle ads, and in fome degree border on trea- 
fou. And further, all thefe identical crimes, together 
with petit tieafbn, and very many other adi of folony, 
arc ouiled of clergy by particular ads of parliament. 

All the flattttes for excluding clergy, are in fad no- 
thing elfe but the relipring of the law to the fame rigor 
of capital punifhment in the firfl oflence, that was exerted 
before the prtviUgtum cleric ak was at all indulged ; and. 
fo tender is the Jaw of in Biding capital punilhment, in the 
firfl; inftance, for any inferior felony, diat notwithftand- 
ing, by the marine lawp as declared in Stat. 28 H. 8 c. 15, 
benefit of clergy is not allowed in any cafe whatever ; yet 
when offences are committed within the Admiralty ju- 
rifdidion, which would be clergyable if committed by 
land, the conflant courfe is to acquit and dilctiarge the 
prifoner. Moor y ^ 6 : Fojl. 288. 

As there is no neceflity that the Ordinary (hould de- 
mand the koneft of the dergy for a clerk; io neiclier is 

ciure 
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tliere Any tYiat the prifoner bimfelf (houM demiiDd it, 
where fufficieiuly appears to the court chat he hath a 
fight to it, in of his being in orders, fife. In 

winch cafe, if the prifonerdoes not demand it, ii is left 
to^e diicretion ol the judge, either to allow, or not 
allow it him. a ffaioii. P. C. e. 53. § iiz. 

Clergy may he demanded tfeer judgment given agalnft 
a oertoOv whether of death, and even under the 
gallotvf, if there be a proper judve there, who hat power 
to allow it. t Ha-'.vk. P.C. e 33 ^ iii. Aft 

To conclude this head ofinqujry, it may be obferved.— 
I. That in all felonies, whether new created or by com- 
mon law, clergy IS now allowable, unlefs taken away by 
exprefavvords ol an aft of parliament. 2 Hal. P C 330.— 
n* That where cleigv is taken away from the principal, 
it is not of cojrfc taken away from the acceflbry ; unlefs 
lie be alfu particularly included in the words of the Ha- 
face. 2 Hawk. P. C, r. 33 f And where detgy is 
taken away exprefsly by any ftacuce# the oifence rouil be 
laid in the indiftment to be againft that \ery (iatute, and 
the words of it, or the ofl^ender iVall have bis eUrgy. 
Kel* 104 // P. C. 231.-3. That when the benefit of 
dergy is taken away from die ^ence ill xaie of mur- 
der, robbery, rape, fcjr.) a princ the fecond de- 

gree, beingii pre lent aiding and a^jling the crimr.'is 
excluded his clergy equally with him that is pnn 
cipal in the firil degree; bur.^4. That where it is only 
taken away from the pef/cit eomm. 4 fiHg tfie o^ence, (as in 
the cafe of ftabbing, or larceny in a dwelling houfe, or 
privately Healing from the perfbn,) his aiders and abet- 
tors are not excluded ; as fuch Hatutes are to be taken 
iiCerally. i Hal. P. C. 529; Fo/er 356, 7. 

** IV. The coftfequeacej are fuch as afFeft the prefent io- 
tcteil and future credit and capadty of the paity, as 
having been once a felon, but now puiged from that 
guilt by the privilege of clergy, which operates as a kind 
of Hatuce pardon. 

I. By this conviftion, the ofFeoder forfeits all his 
goods to the king ; which being once veftod in the crown, 
ihall not afterwards be rcHored to the offender. 2 HaL 
P^ C. 388.-2 After conviftion, and till he receives the 
judgment of the iaw j>y branding, or feme of its fubHi- 
tutes, or elfe is pardoned by the king, he is to all in* 
tents and purpofesa felon, and fuhje<t to all the difabi- 
licies and other incidents of a felon. 3 IPms. 487 — 
3. After burning, or ita fubHitute, or pardon, he is dif- 
charged for ever of that, and all other clngyaHe felonies 
before committed ; but not of felonies, from which be- 
nefit of clergy is excluded ; and this by Siats. 8 c. 4 
and 18 £//z. c. 7.-4* By the burning, or its fubflitute, 
or the pardon of it, he is reftored to all capacities and 
credits, and the pofTeffion of his lands, as if he had ne- 
ver been convifted. 2 Hal. P. C. 389: 3 Rep 110.— 
5. Wnat is faid with regard to the adi'antages of com- 
moners and laymen, fubfequent to the burning in the 
hand, is equally applicable to al| peers and cleigyinen, 
although never branded at all, or fubjefted to otlier pa* 
nifliment in its Bead. 2 Hal P. C. 389, 590. 

It is holden, that after a man is admitted to hXicUrgyy 
I is aftionable to call him felon ; becaufe his offence 
being pardoned by the Aatute, all the infamy and other 
confequences of it are dilebarged. 2 Hawk. P. C, r. 53. 
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. . CLERK. 

As to wh^ felonies are and what 

clergy. See title FelMs^ and more particularly the Index 
to 1 Hawk. P, C. 

Clerico ADMtTTairoo, See Aelmhtendo Clerico. 

Cl/BRICO INPRA SACI08 OmiNAS CONi»TirUTO, NOW 
Eligendo im Ofptcium, a Writ direfted to tbofe who 
have chruB a bailiwick, or other oBice upon one in holy 
orders, charging them to releafe him. Reg. O. </. 143. 

Ctiaioo cArro pra STAruTV.M Msrcatorum, 
f!fc. A writ for the delivery of a ehrkoMt of prifbn, who 
is taken ^nd impri/oned upon the breach of a Batute 
merchant, Reg Ot/g 147. See a^/e title Clergy^ 

Clerico coMvtcro commisso Gaql^ itt oefbctu 
O apiriARii dflibiaando. An ancient writ that lay 
for the dchiesf of a clrtk to his oiJtnary., that was former- 
ly c^nvi^ed of felony, by reafon his ordtnaty a.J not chal- 
lenge him according ro the privileges ol tUrks. Reg. 
Orig. 69. See atite title Cletgy. 

CLERK, chficu^.'} The law term for a clergyman, 
and by which all of them who have not taken a degree 
are defign-ited in deeds, .In the moft general figniH- 
cation, is ont ih.4C belongs to the holy minilhy of the 
church I under whiJi. where the Canon Jaw hath full 
power, are not only comprehended /acerdet.s TinCi dtuedni^ 
but alfo JulfJiaconit kdhnSf atelytty exorctft.e and qfiiatn : 
but the word has been anciently ufed for ^ fpLular prieji \ 
in oppofition to a \eUgtous or te^ulat , Patoch. dnttq. 171, 
And IS fiid to be properly a muiillcr or pneft, one who is 
more peculiarly called tn fotnm Donta. Blount. 

Clfrx, in another fruit denotes a perion who prac* 
tifeshis pen in any cour|, or otherwife ; of which cleiks 
there are various kinds, in feveral oBices, ^r.— The 
Clergy, in the early ages, as they engroOed almoB every 
ocher branch of learning, fo were they peculiarly re- 
markable for their proficiency in the Uudy of the law. 
Nulius elerieus mji caujedteui^ is the chdrafter given of 
thm foon after the Conqueii by IPtlUam of Mahnjbary. 
TtR judges therefore were ufually created out of the fa- 
cred order ; and all the inferior oiliccs were fupplied by 
the lo\ver clergy, which has occafioned their furcellori 
CO bedenomin.'ited to this day. t Comm. 17. 

Clerk of the Acts. An ofJiccr in the Navy Office, 
whofe bulinefs it is to record all orders, contrafts, bilN^ 
warrants, f:fe. tranfafted by the Lord High Admiral, or 
Lords Commidioners of the Admiralty, and Commif- 
fioners of the Navy See Stat. 22 ts/ 23 Car. 2. c. 11. 

Clerk OF ArtinAviTS, In the court of Chaneay, is 
an oBicerthat Hies all afjilavits made ufe of in court. 

Clerkofthe Assise, Is he that writes all things judi- 
cially donaby the juHices of affijit in their circuits. Cromp. 
Juft/d. 227. This officer is aflbeiated to the judge in 
commiffions of to take ajlfst —Clerk of the 
affife ihall not be counfel with any perfon on the circuitr 
Stat. 33 Hen 8. e. 24.^$ 5 —To certify the na^nes of 
felons convift. See tiU^ Clergy, benefit II.— How pu- 
niAied for concealing, ^c. any indUftment, recognizance, 
Bne or forfeiture. Stat, 22 23 C. 2. r. 22. § 9 * 3 1, 

r. 15 $ 12 — See'litle Efiieat, Sheriff — ^To take but zs. 
lor drawing anindtftment, and nothing if defeftive. xo 
IsT 1 1 3.r. 23. §§ 7, 8.— Fineable for falfely record- 

lag appearanvcs of perfons returned on a jury. 3 Geo. 2. 
c. 25. i 3. See title Juiy. 
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ChEK TH9 BAItSt^YANAPES 


CiBtK 09 m BittSf Aft oScfr tiefenging to th^s 
^ourt of Xtfl^s Binek He iKe ball pieeea taken jn 
that court, aftd attendi for tW porpofe* 

CLstH OF THE Cheqjjr, Ao oficbf in the King^i 
court, fo cflflled bccaufe he hath the cinck and concrol- 
tnent of the yeomeo of the guard, and all other ordinary 
yeomen belonging either to the Aing, ^een orlPnnce s 

S ivin^ leave, or blowing their abfence in attendance, or 
imtnilhing their wa^es for the fanre; he alfo by himfelf 
or deputy takes the view of thofe that are to watch in 
the court, and hath the felting of tht vaceb. Set Sfat, 
c f a. Alfo there is an officer 5 f the fame name 
ill the King’s dock yards at Plymouth ^ Dfpt/ottl^ l^oolw/chy 
Chatham^ 

Clerk Controller op the Kino’s Hqvse, 
Whereof there are two : An officer in the A!rirg’s court, ' 
that hath authority to allow or dif-allcvp charges and de- 
mands of Puriuivants, MelTengers of the Green Cloth, 

He hath likewife the pvfrfight of all defe^^ and mif- 
carriages of any of the inferior officers : and hath a right 
to fit in the counting-houfe, a^ich the fuperior officers, vt% 
the Lord Steward, Treafurer, CwtrolUu and Cofferer of 
the Houfehold, for corrcding any diforders. See Btat, 
33 H 8. f, 12. 

CfEjiKOFTHE Crown, dmeus coroufC ] An officer in 
the Kmv^s Bench^ whofe fundlion is to frame, read and 
record all in di Aments againft offenders there arraigned or 
indided of any public crime. And when divers perfons 
are jointly indided, the Ck\h of the a own (hall t^e but 
one fee, viz, zs, for them all Stat. zH zo. He is 
otlierwife termed Clerk of the Crown office, and exhi- 
bits informations, by order of the court, for divers of- 
fences. See title l/tformatm* 

Glcrk op the Crown in Chancery, Aadfficer in 
that court who continually attends the Lon Chancellor in 
perfon or bv deputy ; he writes and picpaies for the 
Great Seal, fpecial matters of State by cooimiffionrjOr the 
like, cither immediately from his majelly’s orders^!- by 
order of his council, as well ordinary as excraordtnar), 
vfz. cooimiffions of lieutenancy, of j u dices of adi fe, and 
timinei, g«iol delivery, and of the peace, with their writs 
of adbciation, Alio all general pardons, at the 

King^s coronation ; or in parliament, where he fits in the 
Lords’ houfe in parliament time; and into his office 
the writs of parliament, with (he names of knights and 
burgedes eleded thereupon, are to be returned and hied. 
He hath likewife the making out of all fpecial pardons : 
and writs of execution upon bonds of ftatute-ftaple for- 
feited ; which was annexed to this office in the reign of 
Queen Mary, in confideracion of his chargeable attend- 
ance. 

Clerk of the Declarations, An officer of the 
court of King's Bench, that hies alt declarations in caufes 
there depending, after they are ingrofled, 

Clerk of the Deliveries, An officer in the Tower 
of London, who exercifes his office in taking of indentures 
for all (lores, ammunition, liTued from thence. 

Cleric of the Errurs, cUrtcus rrrwwM.] In the court 
of Commons Pkas, tranfuribes and certihea into the King's 
Bmch the cenpr of tl^e records of the caufe or adioft upon 
which the writ of erm , made by the curfitpr, is brought 
there to be heard and determined. The CUrk Am 
Eirpti in the King's Bench, likewife cranferibes and certi- 
VoL I. 


$es thp reeordi of ciafts, in tbet eoiipt, into iha tutbrnfriH 
if thk taufe of adion were by bill ^ if by origbiel; 

Lord Chief jaftice certihef thv record into the Hoaffi of 
Peers in Parliameftt, bv taking the tranfeript front the 
Ckrk of the Errors, and delivering it to the Lord Chan- 
cdloTj there to be decermiued, accordine to the Statsi 
Oy*SHz. r* 8, and 31 Elm, r. I. The C/nl f the errors in 
ih^Bxebeqmr alfo tran/cffbes eke records, certihed ihi- 
thiH out of the King^i Bench, and prepares theiri for 
judgment in the court of Exchequer Chamber, to be 
given by the juftices of C« 0,0a Baroni there. Stats,, 
16 Car, 2 c z^ 20 Cur. a. c. 4. See ritle Aitw/ 

Clerk of the EssoIK*, Aq officer belonging to the 
^ Court of Common Pleas, ^ho keeps the effoin rolls ; and 
the ejbiu roll is a record oT tha^ court : he bhs the pro- 
viding of parchment, and cutting it pdt into rolls, mark* 
ing the numbers thereon ; and the delivery ou( of all the 
rolls to every officer of the court; the receiving of them 
again when they are written, and the binding and tpaking 
up the whole bundles of every term : which Im doth as 
fer Vint of the Chief Jullice. TJie Chief ^uftice of 
is at the charge of the parchment of all the rolls, for 
which he is allowed ; as is alfo the Chief Jaftice 0/ B, 
befides the penny for the feal of oytrfOffHt of privilege 
and outlawry, the fevrnth penny taken for the (eat of 
every writ in court under the green wax, « or pt^tit feal ; 
the (aid Lord Chief Juftices having annexed to their of- 
fices or places, the cuftody of the faid fcals belonging to 
each court. 

Clerk OF the EsT'rbats, cletirvs extraBornm*] Aflerk 
or officer belonging to the Exchequer, who every Term 
receives the greats ooi of the Lord Treafurer^s Remem- 
brancer’s 0(ncc, and writes them out to be levied tor the 
King \ and he makes fchedules of fuch Turns efireated at 
arc to be difeharged. See title Bftreat» 

Ci.£RK or THE Hanafer, Of Hamfbr, An officer 
in Chancery, whofe office is to receive all the money duo 
to the King, fo|;the feals of charters, pitencs, commiffiona 
and wriu ; as alfo fees due to the officers for enrolling and 
examining the fame. He is obliged to attendance on the 
Lord Chancellor daily in the term time, and at all timet 
of fealing, having with him leather bags, wherein are 
put all charters, After they are fealed, thofe bags* 
being fealed up with the Lord Chancellor’s private feal* 
are delivered to the Contrdkt (f the Hanaper, who, uppn 
receipt of them, enters the e(fe^ of them in a book, 

This hanaper reprefents wliac the Romans termed jjeum, 
which contained the Emperor’s treafure ; and the Exche- 
quer was anciently fo called, becavtfe in eo recondettntur 
hanapi feutra cateraque vafa quee in cenfum (Sf tniutnm^ 
pefolvi /Mont ; or it may be for that the yeariy tribute 
which princes reLcived was in hampers or large veflels 
full of money. There being an arrear of 10,590/. "12/. 
i [d of feveral ancient fees and fahrtes, fdc, payable out 
of this office; and there being a remainder of 13,698 4 
1 j. 1 1 of the (ix ,-*nny (lamp duty on writs>granced ibr 
relief of the faitors of the court of Chancery; it waf. 
enaded by the Stat. 23 G. 2. c. zq, that theleout the 
10,590/. 12/. II 44 Ibould be paid to the creditors of 
this office. That the fald duty (honld be made perpetual ; 
and thereout yiooL per ammm (hould be paid to the 
CM (f the Hanaper, that the refidue of the 1 3,698 /. 1 /. 

1 iV. (hould be laid out in government fecurities, and - 
i i (he 
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Ae lAtarcft t 6 tlt^ Cktk f tbr Han^per, who fhoufd 
pay l,20>/. to the 'PfaHen'of the Rolls, And that in cafe 
the reVenoe of this office fo augmented, fhould be more 
than fufficient to p$y all fees, fJartes, tstc, the clerk 
fbould account for the Airplus. 

’ Ct-Btit or THE iKaoi^LMGNts. An officer of the Com- 
encft Pleasp that inrolls and exemplifies all fines and te* 
coveries^ and returns writs of entry, fuitlmons and feifin, 

Clerk or the Jories, ckrUus juratorum ] An officer 
belonging to the court of Common Pkasp who makes out the 
writs of hnheas coypora and dtjlringas, for the appearance 
of jmies I either in that court, or at the allifc^, after th^ 
jury or panel is returned upon the •vihire facias : he alfo 
dnters into the rolls the awarding of thefe writs ; and 
jBak^s all the continuances, from thegobig^tof ike ha* 
teas cospera until the verdid is given. 

Clerk of the MARKBT,r/erifiw#frrrear/ ho/pitU regis ] 
Is' an officer of the King’s hoafe, to ^hom it belongs 
to take charge of the King’s meafures* and keep the 
fiandards of them, which are examples' c/ all meafures 
throughout the land ; as of ells^ yard^ gallons, 

fife. And of weights, bufhels, fife. Anii to fee th^e all 
weights and melfbres in every place be ailWerable to the 
faid llandard r as to which office fee Fletap hh, a. cap, 8. 
9^ 10, £sfc. Tduching this officer’s duty, there are alfo 
divers flatutes, as 15^. a. end 16 R, 2.r. 3; by 

which every clerk of the market is to have weights and 
meafures with him when he makes efTay of weights, 
lie, mark’d according to the llandard ; and to feal 
Weights and meafures, under penalties. 

The Siat, 16 Car, 1. e. 19, cnafts, That clerks of 
the market of the King’s or Prince’s houfhould, (ball 
only execute their officer within the verge ; and head 
officers arc to att in corporations, fdc, '1 he clerks of 
markets have generally power to hold a court, to w hich 
end they may ilTue out procefi to flieriffis and bailiffs to 
bring a jury before them ; and give a ch^ge, take pre- 
(^ntmtfnts of Aich as keep or ufe falfc weights and mea- 
fures ; and may fet a fine upon the offenders, 4 Injl, 
274. But if they take any other fee or reward than 
what is allowed by ftaiure, ftfc, or impofe any fines 
without legal trial; or oihenvife mirdemean themfclves, 
they fhall forfeit 5/. for the fir ft offence, 10/ for the 
f^coftd, and 20/. for the third offence, on convidlion 
before a juftice of peace, fit . The court of the Clnk of 
the market is incident to every fair and market in the 
kingdom, to puniffi mifdemeauors therein ; as a court of 
Pte pviulre is to dctefVnine all difputcs rclaiing to private 
or civil property. It is the moft inferior court of crimi- 
nal juriidi^lon in the kingdom, AfOmm 27$. See alfo 
itait, 22 C. 2. r. 8 : 23 C. 2. c, 1 j, and tide IVtighi} tfgtd 
Meafuus, 

CtEnt Marshal or the Kino’s House, An officer 
tjiat attends the Matjbai in his court, and reeords all his 
jMt^ceedihgs. 

^ CtB R K or T K E Ni c H 1 Ls , or Ni H 1 LS, cUricus ttihtferum,^ 
An officer of the court of Exchtquerp who makes a roll of 
all fucK Turns as are nibikd by the ihenfts upon tbeir 
efireats of green wax; and delivers the fame into the Re- 
membrancer’h Office, to have execution done upon ^t fpf 
the king. Sec Sfat 5 R. 2. e, i y—Nihils arclflues by ivky i 
of ftnt or amercement. ‘ ' *1 


Clerk or rita OxdNakcb, An officer in the Tower, 
who regtrters all orders touchiog the King*/ ordnance. 

.Clerk OF THE OotLAWai'is, ekekas Mtlagat larum.^ 
An officer belonging to the court of Cemmon Pleas, being 
rite fervaot or deputy to the King’s Attoruey General, for 
making oat writs of capias etlagatUm, after outlawry*, 
the King’s Attorney’s name being to every one of thofe 
writs. 

Clerk op the Paper Orrics, An officer in the court 
of Kinffs Bencht that makes up the paper- books of fpecial 
pleadings and demurrers in that court. 

Clerk of the Papers, An officer in the Common 
Picas I who ha*h the cuffody of the papnsof the>yardcn 
of the Fleet, enters commitments and dilcharges of pri- 
Toners, delivers out day-rules, fic, 

C/.tRK OF A Parish, See title Panjh Clerk, 

Clerk op the Parliament Rolls, clencu* rotulotum 
pailtamenti,] An officer who records all things done in 
the high court of paihament, and ingroficcit them in 
parchment rolls, for their better preJervation to polteri- 
ry of thefe officers there arc two, one in the Lords* 
Houle, and another in the Houfe of Commons. 

Clerk of the Patents, Or of the letters patent 
under the Great Seal of England*, an office crewed 18 
Jac, I. 

Clerk OF the Peace, Chricus padt.] An officer be- 
longing CO the feffions of (he peace: his duty is to fead 
indiflments, inrol the proceedings, and draw the procefs ; 
he keeps the counter-part of the indenture of armour ; 
records the proclamation of rates for fervants wages ; has 
the cultody of the regillcr-book of licences given to 
badgers of corn; of perfons liccnfed to kill game, (sfe. 
And he rfgiffeis the eilates of papilla and others nut tak- 
ing the oaths. Alfo be ceitifies into the King's Ben Jj 
tranlcripts of indictments^ outlawries, attainders and lon- 
v’dlions, brAl before the jiiftites of peace, within the 
time^ited. See tide Chtgy, benefit ^^And as to hit 
duty relpccling Efficats, let* title Eftteais, 

The Cuflos Rvtuhtum of the couniy hath the appoint* 
jnent of tjie clerk of the peace, who may execute his 
office by deputj, to be approved of by the Cufios Rotu- 
lorum to hold the office during good behaviour, See ^tats. 
37//. 8. c.\: M c 2\, 

The following is the form of the oath prefcribcd by 
Stat. I Z#' a M. c,i\, to be taken by ibc cLrk of the 
peace in open Seffions before he enters on his office. 

C.P.. do fust at , that I haxe not [pe/V] not mull 
pay any fum ot fims el money, or other i<wa%d what* 
foe-jei, not given any bond or othei ajfiacance to pay 
any money, fee ot profit, dtreBly or itduedly, to aty 
perfon or pttfons mshom/otvet for nomination 

and appointment, . 

^ So help me Qod, 

He is alfo to take the oaths of allegiance, Aipremacy 
and abjuration, and perform fueb tetiuifitea as other per- 
fons who qualiTy ^pr offices. 

By Stat, 2z 6 eo, 2. e. 46. J 14, No Clerk of the peace, 
or his deputy, (hall adl as folicitor, aetbrney or agent 
at the ieffions yvhere he a€ts bs clerk or deputy, on 
p^kalty of yoA with treble coftv. 

Bum in his Jujlice, title of the Peace, hints how 
ktepeiTary it is that all his fees Ikguld be regulated. 

. If 
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^ If a C 1 cfk-^oF*the-peaea wfdemqMii himftlf/ itka Juf- 
tices of poace in quarter feffions have power to difchaiye 
him ; and the Cufi9t Rotulorum it to chufe anoc^r^ ae- 
lident in the count} » <%r on hia default the feffiona^ipajr 
appoint one : the pi^ce is not to be fold^ on pain of 
forfeiting double the value of the fuiti given by each 
party» and difabiUcy to eqioy their rOfpc^Uve oifices» 
Cifc. Stau i PF, Crf M.feff. I, r. ai. 

Ci<aRK or THR Pbll, chitcui peUh\ A clerk belong- 
ing to the whofeofiice ii to enter every Ijeller’# 

bin into a parchment roll or ihih, called p$lhs ftcep'totumt 
and alio to make another roll of payments, which is 
termed peths exuuum ; wherein he fets down by what 
wairant the money was paid; mentioned in the S'/a/. 
2 a CsT* 33 Car 2 c 22* 

Clsrkof thb Petty eUrteus par ' i 4 a bagte ,^ An 
ofheer of the court of Chancery There are three of thefe 
officers, of whom the Mailer of the Rolls is the chief. 
Their office is to record the return of all inquilitions out 
of every (hire ; to make out patents of cullomers, gaugers, 
controllers, i!fr. all ewgi d * ebu $ for biithops, the fum- 
mons of the nobility, and burgeiTes to parliament ; com- 
niilioos direflcd to knights and others of every (hire, for 
air?ffing fubfidies and taxes: all offices found ptji mottcit 
are brought to the clerks of the petty bag to be filed ; 
and by them are entered all pleadings of the Chancery 
concerning the validity of patents or other things which 
pafs the Great Seal , they alfo make forth liberates upon 
exunts of Aacutcs-fttplc, ard recovery pf recognizances 
forfeited, and all elegies upon them; and all fuits foi or 
againd any privileged perfon are profecuted in their of- 
fice, Ue, 

CikUK or THE Pipe, cUucus /i/or.] An officer in the 
Exchequer whp having the accounts of d^bts due to the 
King, delivered and drawn out of the RemembiancerS 
Offices, charges them down in the great roll, and is called 
Clerk of the pipe from the ihajpe of thic roll, which is put 
together like a pipe he alfo writes out warrants to the 
iheriffi' CO levy the faid debts upon the goods and chattels 
of the debtors ; and if they have no goods, then he draws 
them down to the Lord TreaAirer’s Remembrancer, to 
write cH reals againlt their lands. The ancient revenue of 
the ciown dand^ in charge to him, and he fees the fame 
anfwered by the farmers and flierids : he makes a charge 
to all fheriifs of their fummons of the p/pe, and green wax, 
and takes care it be anfwered on their accounts. And he 
hath the drawing and ipgroffing of allleafes of the king’s 
lands ; having a fecondary and feveral clerks under him. 
In the reign of King Hen. VI. this officer was called /a- 
gro^atot magni rotulim Sec Stai. 33 Hen. 8. c. 22. 

Clerk op the Pleas, dentus placitotum ] An officer 
in the court of Exchequei^ in whofe office ail the officers of 
the court, upon fpecial privilege belonging unto them, 
ought to fue OP be fued in any a^ion, &c. The derk of 
the pleas has under him a great many clerks, who are at- 
tornies in all iuits commenced - or depending in the 
Court of Exchequer, 

Clerks op the Priyy Se^l, tlerscut privatt jSgtlii.] 
Thefe are four of the officers which attend the Lord Prny 
Seal : or if there be no Lord Prity Seat, the Principal Se- 
cretary of State ; writing and making out uH things chat 
are fent by warrant from the Signet to the Prstif Seat, and 
which are to be pafied to the Great Seal : alfo th^ make 
out pfi^ feeds, upon a fpecial occafion of his Majeily’s 


^ moneys gnd tke like. Ke 

fecmi to have been In immay 
timet cimM but notwidbda|bjUf% 

to have been reckoned in the number of the great offlehU 
of the rehlm. Stats, ii k.t. e, m tj 

Ctu%n OB THE RbmemSrakce. An officer in thd 
Exchequer, who is to fit ag»nd the Clerk of the pipe« 
to^ the difchai^s medn Sm, nMd, 

e. ff iriic Clerk of the pipe and Remembrancer, (hall bt 
fworn CO make i fckedule of perfons di&hvg|ed in their 
offices. Stat. 5 Ric, %,ft, |, e, 15. 

Clerk op ihb RolU) An officer of thd ''Chtneer/t 
{hat makes fearch fpr, and copies deeds, offices, 

Clerk of the Rules, in the court of Kifig’s Bench, 
is he who draws up and enters ill the rules End Oraers madd 
in coqrt : and gives rules of courfe on divert wrict: thil 
officer is mentioned in Stat, 22 1 $ 93 Car. t, c, zt. 

Clerk of the Sewers, An officer belonging to the 
commiffioners of fevsers, who writes and records thefr pTO* 
ceedings^ which they tranfafl by virtue of tHelr eomttiif* 
frons, and the authority given them by Stat, uSM* 
c, 9* See title Seners 

Clerk of the Sickj’t, clericus ^ets,^ An d^cer 
continually attendant on his Majefly’s Pnncipaf Secrttaryy 
who hath the cuftody of the privy Jt^t, as well fbrib^Tlog 
his Majelly’s private letters, as iuch grahcs as paft the 
King’s hand by bill figned ; and of thefe clerks ot of* 
ficers there are four that attend in their courfe, and hRvp 
their diet at the Secretary’s tabic. The feet of the c/eri 
of the fignet, and privy feai, are limitetf particularly by 
ilatute, with a penalty annexed for taking any tUng 
more. See 27 M 8. c, 1 1. 

Clerk of the Kinc’s Silver, eUilcus argents ftgis,\ 
An officer belonging to the court of Common Pleas, to 
every fine is brought after it hath pafifed the office of the 
cuftes hrevtufft, and by whom the efFcdl of the writ of co- 
venant IS entered into a paper-book ^ according to Which 
all the fines of^hat term are recorded in the rolls of thd 
court. After the King’s filver is entered, it is accounted 
a fine in law, and not before. See title Fine, 

Clerjc or riifi Supersedeases, An officer belong* 
ing to the court of Common Pleas, who makes out writa 
of fuperfedeasy upon a defendant’s appearing to the exigfSsS 
on an outlawry, whereby the flierilF is forbidden to re* 
turn the exgent. See title Outlavxy. 

Clerk op the Trfasury, chrseus th(faurarss.*] An 
officer of the Common Picas, who hath the charge of 
keeping the records of the court, and makes oucidl the 
records of Nifipnus} alfo he makea all exemplifications 
of ret ords being in the Treajwy ; and he hath fees due 
for all fearcbes. He is the fervanc of the Chief Juftice, 
and remoVeable at pJeafure ; whereas all other officers of 
the court are for life : there is a Secondaty, or Under elfo'i 
of the Treafury, for affifiance, who hath fomR fec^ and 
allowances : and like wife an under^kHper, that idways 
keeps one key of the Titafury door^ and the chief tkrk 
of the fecondary, another j io chat the-one cannot come in 
without the other. 

Clerk of the Kino’s Great Wardrobe, An 
officer of the King’s houffioiild, that keep# an account or 
inventory of all things belonging to (fm royal waidtobe, 
Stat. I £w 4. r. 1. 

Clerk of the WaReants, clericus vtarrantorum,] Afk 
ofiiccr beioogiDg to the common Picas’ Court, who enters 
lie all 
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all warrants of attorney for plaintiiTs and defonilfants in 
fuits ; and inrolls deeds of indentures of bargain and 
faJe, which are acknowledged in the court or before any 
judges Vme of tKe coart. And ic is his ofhee ro cAreat into 
the Exchequer all iAues, fines and amerciatnents» which 
grow due to the King in that court, for which he hath 
a Handing fee or allowance. 

CLERONIMUS, An heir. Men, Angl torn. 3. p, itg, 

CAPPING theCotfit Sec title Ccin\ ‘Treafitu ^ 

CLITONES, The eldeH, and all the Tons of Kings. 
See the charter of King jEtbelrcd : Mat, Parts pag, 158 : 
Leiden* s notes on Endma us, 

CLIVJE, CLIFF. The names of places beginning or 
ending with thefe words, fignify a rock, from the old 
Saxon. 

CLOCKS AND WATCHES Dial-plates and cafes not 
to be exported without the nrorement# //, 9 (sT 10 //' 3. 
c, a.— Makers fhall engrave their names on clocks 

and watches, ft 9 tlf 10 AT. 5. c. 28. 2 . — Penalties on 

workmen, Csfc. imbczilling materials of clocks and watches, 
ft. 27 Geo. 2. r. 7* Sec title ManufaPhtrer^ 

CLOEREt A pnTon or dungeon ; it|| codjeflured to 
be of Brtttjb Of \g\Xio\i the dungeon mr^ner prifon of 
fFalltnjfford caftlif temp. H. 2. was called cloere hrien^ i. e. 
eaicer hueni, &c. Hence feems to come the Lat. chaca^ 
which was andencly the clofed waid 01 naflieH part of the 
prifon: the old cUaeerius is interpreted career ts tuftos : 
and the prefenc cloaeeuusy or keeper of a ;a/tes^ is an 
office in fome religious houfes abroad, impofed on an 
offending brother, or by him chofen as an exercife of hu- 
mility and mortification. Couel. 

CIOSE ROLLS AND CLOSE WRITS, Grants of 
lands, from the Crown, are contained in charters or 
letters that is open letters, Eteras patenhs^ fo called 

becaufe they are not fealcd up, but expofed to open 
view, with the Great Seal pendant at the bottom , and 
are ufually addrefled by the King to all his fubjeds at 
large. And therein they differ from oth^ letters of the 
King, fealed alfo with his Great Seal, but dlrefted to 
particular perfons, and for particular puipo/es. which 
therefore, not being fit for public jnfpe^Lon, arc clofed 
Dp and fealed on the outfide, and are thereupon called 
nviiti hteta clat^a\ and are recorded in xhtsdofe- 
foUs^ in the fame manoer as the others are in the patent- 
tells. 2 Comm. 346. 

CLOSH, Was an unlawful game forbidden, by Stat. 
17 Ed. 4. c. 3, and 33 H. 8. c. 9. It is faid to have been 
the fame with our ; and is called doft^ayles by 

y/ 33 // 8. c 9. At this time it is allowed, and called 
heules, or Jkittlu. See title Gaming. 

CLOTH, No cloth made beyond Tea (halt be brought 
into the king^s dominions, on pain of forfeiting the fame, 
and the importers to be farther puniffied. Stai. 12 Ed. 3. 

€. 3.«*-‘Scc titles ManufaHurets ; fFool. 

CLOTHIERS, Are to make broad cloths of certain 
lengths and breadths, within the lids; and ihall caufe 
chetf marks to be woven in the cloths, and fe^ a feat of 
lead thereunto, Ihewing the true length thereof. Stat. 

4 4 r. 1 : fj H. %. c 12. — Expofing to.fale faulty 

cloths, are liable to forfeit the fame and clothiers (hall 
not make ufe of flocks or ocher deceitful liulF, in making 
^f broad cloth, under the penalty of 5/. Stat. 5 & 

^6 r. d.-x'juilrces of peace are to appoiat fearchers or 
«hnh yearly, who have power to enter the houfot ofd 
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clothiers ; and oppofing them (ball forfeit ro /• 

^c. Stats. 39 Eiiz. C.20: 4 ^ac. i.e. 2 : a r ^ac. 1 . r . iff. 
All cloth (hall be mrafurea at the fulling milt^ by the 
maffer of the milt; who (hall make oath before a juffice 
for true meafuring ; and the millman is to fix a (eal of 
lead to cloths, containing the length and breadth, which 
(liall be a rule payment for the buyer, Csfc. Stats. 
\oAn. r, 16.— -By Stat. 1 Geo. \.c. 15, Broad Joths muit 
he put into water for proof, and be meafured by two in- 
different perfons chofen by the buyer and feller, 

And clothieis felling cloths before fealed, or not con- 
taining the quantity mentioned in the feats, incur a for- 
feiture of the fixth part of the value. Perfons taking off, 
or counterfeiting fcals, forfeit 20/. By Stat. 12 Gto. 1. 
c 34, if any weavers of cloth enter into any combin.T- 
tlon for advancing their wages, or leffening their ufual 
hours of work, 01 depart before the end of their terms 
agreed, return any work unfinifhed, tSc. they fhall be 
committed by two juffices of peace to the houfe of cor- 
rection for three months : and clothiers are to pay their 
work-people their full wages agreed, in money, under the 
penalty of 10/. infpe^tors of mills and tenter- 

rounds to examine and fe*il cloths, are to be appointed 
y juffices of peace in reffions; and niill-mcD fending 
clothiers any cloths before inipefted, forfeit 40J. The 
infpe^ors to be paid by the clothiers 2d per cloth. Stat. 
13 Geo. I. c. 23.— If any cloth remaining on the centers, 
be (lolen in the nighr, and the fame is found upon any 
perfon, on ajuflice's warrant to fcarch, fuch offender 
iliall forfeit treble value, leviable by diffrefs, or be 
committed to gaol for thiee months; but for a fecond 
offence he (hall (uffer fix month’s impnfonment ; and for the 
third offence be tranfported as a felon, ^c. Stat. 15 Geo, 
2. cap. 27 —See title Drapery^ and more particularly 
lilies ManufcHmerSt SermavtSf iVool. 

CLOVE, The two and-thirtieth part of a weigh of 
cheefe, t. e. eight pounds. Stat ^ H. 6. e, 8. 

CLOUGH, A word made ufe of for a valley, in Dome/- 
day book. But among merchants, it is an allowance for 
the turn of the fcaJe, on buying goods wholefale by 
weight. Lrx Mercat. 

C LUNCH. In Staffonlftiret upon finking of a coal- 
mine, near the furface they meet with earth and Hone, 
then with a fubitance called blue elunch^ and after that 
they come to coal. 

GLUT A, Fr. dous.'] Shoes, clouted fhoes ; and moft 
commonly horfe-fhees : it alfo fignifies the ilreaks of 
iron with which cart-wheels are bound. Confuetud Dom^ 
de Farend. MS fol. 16. Hence elutanum, or duartump a 
forge where the ileus or iron fhoes are made. Men. Jngh 
tom. 2. pag 598. • 

CLYPj^US, a fhicid— Metaphorically one of a noble 
family Cfypei ptoftratPp a noble filmily extkidl. Mat. 
Parts 463. 

COACH, ennus.] A convenience well known. For 
the regulating of hackney coaches and chairs in Londottp 
^here are feveral ffdtoces, g Jn. C. 23, made per- 
petual by 3 Geo. i.,c 7, and eflimrged as to the number 
of coaches, by 1 1 Geo. 3. c. 24 ; fo as to make the whole 
number, to be licenfed, 1000, and enlarged alfo as to 
chturs, t^y 10 An. c 19. and 12 Geo. 1. r. 12, making 
ivhole number of thofe 400. 

The other flatures now in force are, 12 An. ft. i.c, 14: 

^•1 Goi. 1. c. 57: 30 Qeo, a. c. sat Carts) 4 Geo 3. 

" . r. 36; 
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r. i6i > 44 : to Cw. 5. r. 44 ; >ii Gt^ j 1 y. a4 

an^aS: izCw. 3. r. 49: a4Cw. 3. /f. 2. <•. 27 : z6G€a. 
3. 72: 32 Gtfff. 3. c. 47. 

The follow^f is a general abftra^ of the united eflTeft 
of thefc feverjl a^ls. 

Five Commiflioneri are appointed to Ikenfe an<) regu- 
late them. And the proprietor of each coa^b pays lor. 
per week every month. Each coach is to be numbered 
on both Tides, not to be altered, 00 penalty of 5/. ‘ A 
like penalty on driving or letting to hire a coach without 
licence. — Mourning coaches and bearfes are within the 
aft*.— The horfes mull be 14 handa high -^Coachmen 
compellable to go in the day ten miles, but after dark 
two miles and a half on lurnpike roads.— To have check 
firings, on penalty of 5/.— The rates arc as follow^ 
{^Deccmbet 1793.) * 

n \ For one mile and quarter, or Jefs i /. o</. 

^ ^ / From that to two miles - 16 

And then 6 ei. for each additional half-mile entered upon. 

r Three quarters of an hour, or lefs i /. od. 

By time < Between that and an hour - 16 

( One hour and twenty minutes 2 o 

And then 6 d, for each additional twenty tninutes en- 
tered upon. 

For a day of twelve hours 14/. 6//. and 6 d, for each 
twenty minutes over. 

A coachman refufing to go, or exafting more than his 
fare, to forfeit from lor. to 3/; and by mi (behaviour or 
impudence, incurs the Tame penalty, and his licence may 
be revoked, or he committed to ti*e hoiiTe oT correftion. 
Pc’Tons refufing to p.iy the Tare, or defacing the coach, 
may be compelled by a jullice to make Tacisfaftion. 
There arcTeveral uTual (lands, but a coach may fland in 
any ilreet thirty feet wide, at the road, (except Se, Jameses 
Street and Pall wi?//.)— The penalties are reco.erable bc- 
Yore the aldermen of the city, and Jufttces of peace, as 
well as before the Commidioners. 

Stace Coaches, By Stats, Geo 3. r. 57, and ^oGeo, 
3. r. 36, J Olivers of ilnge coaches arc not to admit more 
than one outfide pafTenger on the box,, and four on the | 
roof of the coach, on penalty of 5/. for each pafTcnger, | 
at every turnpike gate.— Some other wholefome regula- 
tions aie alfo made by thefe afts, but which like other 
good laws are (eldom enforced. 

As to the liability of mailers, Cifc. of coaches as Com- 
mon cariiers. See title Carr nr* 

Duties. By Stat 25 Geo. 3. c. 47, there (hall be paid for 
every four wheeled co<uh, landau, kept for private ufe, 
or to fei to hire, (except hackney coaches) a tax of 7/. 
per an. (and by 29 Geo. 3 r. 49, 20/. morC)) in the whole 
8/. for the (irft carriage. — 9/. for thefecond, by igCeo. 3. > 
c. 43. — And where three or more are kept, 8/. for the 
iirll> and loL for all others. And by faid Stat. 25 Geo, 

3. c. 47, for every two or three-wheeled carriage 3/. loj. 
pet annum. 

COACH MAKERS, The wares of coachmakers (hall 
be (earched, by perfons appointed by the fadlers* com- 
pany. Stat. I ^ac, I . c. 22.— fly Stats, 25 Geo, 3. c. 49 *. 
27 Gep. e. 13, Every maker of eokchef, chariots, 
chaifes, 6rr. mull take out annual licenfcs from the £;r- 
afe office, and to pay a duty of 20/. for every four- 
wheeled carriage, and 10/. for every two-wkcckd car- 
xiage, built by them for fale* 


COAXS. 

COAPJUTORf A fellw-hhlper pr 

f articufarJy applied t^dne aj^'^nted to afTift u 
eing grown pla and infirm, io as not to be a^le to 
form his duty. ^ 

CO \L MINRS, Malicioufly fctiingfiretocoal-mJnc*,' 
or I0 any delph of coal, 5k felony^ lO Geo, i. c. %t, fefi* 
£• See title Black- /ft.?, Felmy, 

COALS. ^ySiafs. 7 £. 6. r. 7 : id 1 7 Gaf, 8. r. a ;» 
[made perpetual by p e, }6, jf 2.] and 17 

2. e. Yhe fack of coals is to contain font buflivls of 
clean coals : and iea coals brought into the riverTlbam^fp 
and fold, (hall be after the rale of thirty-fix bnihels td the 
chaldron : and one hundred and twelve petonds the hun- 
dred, {sfr. The Lord Mayor and Court of AideriAed in^ 
London* and juflices of the peace of the feveral coknties, 
or three of them, are impowered to fet the price oFali 
coals to be fold by retail ; and if any perfon (hall refufb 
to fell for fuch prices, they may appoint officers to enter 
any wharfs or places where coats are kept, ahd'^cattfe the 
coals to be fold at the prices appointed. The Stott 1 2 jftf 
17, regulates the contents of the coal buffiel, 
which is to hold one W'mhejier bufhel, and one quartpjf 
water. By Stats. 9 H. 5.^. z. r. 10 ( 30 Car. 2. e. fit 
6 tif 7 VTsil, 3.010; II Gro, 2. o 1 5 j 15 Geo, 3, c, ay; 
and 31 Geo. 3. c, 36, Commiffioners are ordained for the 
meafuring and marking of keels, >pnd boats, £51*0 for^ 
carrying coals ; and vefiels carrying coals before mea-^ 
fured and marked, (hall be forfeited, lie. For thb du- 
ties and draw-backs on coals and culm, fee S/at, gfsf 
g Jn,cc,6,2ip iBi.SGe^, l*c. 14,: 

2. e, 41 : 22 Geo, 2. r. 37 : 31 Cep, 2. e, I5 : 33 Geo, 2. 
015: and ty Geo. 3. c. 32. ^ 

For the duty on coals in Londonp See S/a/e. 9 in. e, au. 
and 5 Geo, i. r. 9s the duties payable under which, of 
3 s pet chaldron, are made perpetual by S/at, 6 Geo, 1.04. 
and 1 Geo. z.Jl, 2. e, 8 — See alfo Stat, 27 Geo. 3. r. 13, 
as to the i /. duty under Stat, 19 Car, 2, e. 3. ( 36. 

By Stat. 6 7 3. r. 18, one mariner is allowed to 

each 50 ton of (hipping employed in the coal trade tu. 
time of War, protefted from being impre/Ted. 

By Stat, 9 in. e. 28. Contrafts between coaLowners 
and rnaders of (hips, for refirainiog the buying of 
coals are void ; and the parties to forfeit icol. And 
felling coals for other forts than they are, (hall forfeit 
50/. Not above fifty laden colliers are to continue in 
the port of Newcajlh* life. And work-people in the 
mines there (hall not be employed who are hired by othersi 
under the penalty of 5/. 

B^y Stat. 3 Geo, 2 c, 26, containing ftveral regulatioiis 
as to lightermen and coal buyerii, and ei^aiocd by^. 1 1 Qeo^ 
2. e. If, Coal-facks (hail be fealedand marked at 
ftfe. on pain of 2qs, Alio fellers of toils are to keep a 
lawful bufhel, and put three bufhcli loeach fack, which 
boihel and other meafures fhaiJ be edged' with irollt,<0^ 
fealed; and ufing others^ or altering them, inttiri a'for** 
feiture of 50/. The penalties mXe 5 /• recoverable 
by aftion of debt, dc. and under that fnm before juflkei 
of peace. ' 

By Stat, 4 Geo. 2. e, 30, Ownen or maftert Of fhipa 
fhall not enhance chejprice of coals io the river ofTbe/mesp 
by keeping of turn in delivering of coals there, under 
the penalty of idb/. lie. 

Star. If Gre.'i. c. zU Inflifts penalty of treble da- 
mag^i oa perfoaa 4Mithging or deurOysng coal* works. 

See 



COALS. 

, |ih« Siai* 6 Geo, 5. t, 22, fionp in force, as to the 
loading coal £bipB« a^ Ntrwa^le and Sutidetland in turn, 
according to lifts to be made there. 

By the Stat. 7 Geo, 3. c, 13, (in force by 17 Geo. 3. r, 1 3. 
fill the jft of June^ * 79^0 Land Coal M'fer*s Ojfcc 
for London^ and between the T(nvfr and Limchoiif e-hole, is 
cftabliftied and regulated. And the duty of that oHicer, 
and the labouring coal -meters in meafuring coals is af- 
cercained. And by Stat. 26 Geo. 3. r. 83, further regu- 
lations are made as to the Coal ntccers facies, which when 
leafeJ are to be iour feet four inches long, and^ twenty- 
Hx inch<*8 broad. Penalties are inipofed on the labour- 
ing meters and drivers* for misbehaviour, and the mode 
0/ re-meafureinent (ettled, if required by the ^onlunier. 

By Stat, 26 Geo. 3. r. 14, A Land Coal Meter’s OiSvC 
is appointed for the parilhes of Wandfiimhs Bat- 

terfeu, Lamhetks Rot^rhiibe%-znd. feycrai parilhes in South- 
nuwk, to continue for twenty-one years. And by c. ic8, 
of the faid feftlon,a like ofticcis appointed for the city and 
liberty of IVeftmwfiey, till .JThe reguliiions 

of former afls are adopted and roodifio^ by thefe latter, 
according to their fcvcTiil diilrifi*. * 

Stat, 28 Geo. 3. c. 53, was pa«t t# in 4 ltmDiry the It/sm- 
don coal buyers agamft certain pena{lies> which they had 
htnallj incurred under Stats, 9 /In. c. 28. and 3 Geo 2. 
e, 26, and alfo for the purpofe of putting an end to the 
Society at the Coal Exchange, formed to regulate (/. e, to 
monopolize) the trade \ fubje£ting all perri/n.s above 
five, in number entering into covenant or partnerilups, to 
puniihment by indiflmenc or information in B. R, 

CO AT* ARMOUR, Coats arms were not introduced 
into feals, nor indeed into any other uie, till about the 
reign of Rukard the Firft, who brought them from the 
Cioifadein the Holy Land ; where they were firft invent- 
ed and painted on the (hieldi of the knights, to dillin* 
guifb the variety of pCifons of every Chriltian nation ubo 
relorted thither, and who could nor, when clad in com- 
plete fteel, be otherwife known or afeertained. 2 Comm. 
3q6. 

It is the bufinefs of the Cowt tthlitary, or the Court of 
Osi'vahy, according to Sir Matthew Hale^ to adjuft the 
right of armorial enfigns, bearings, ciefts, fupporters, 
peonoua, fie, and alfo rights of place or precedence, 
where the king’s patent or act of parliament, (which can- 
not be over-ruled by this court,) have not already de- 
Urmined it. iCamm. 103. 

COCHBRiNGS, An exaftion or tribute in heland.t 
now reduced to chi^f rents. See Bonaght, 

COs.HlNF.AL, The \mportation of cochineal from 
ports in Sfain declared lawful. Istat, 6 An, c. n. Any 
erfon*^ may import cochineal into this kingdom, in fhtps 
elongiiig to Great Britain, or other country in amity, 
from any place whatfoever, by S/at. 7 Geo, 2n cap, j8. 
See title Kavigafion Aels, 

COCKET, cockettum.'l A feal belonging to king’s 
cuftom houie : or raiher a fcroil of parchment fealed,.and 
deb vend by the olficers ot the cultom-houfe to merchants, 
as a warrant that their merchandifes arc cuftomed: which 
parchment is otherwife called Lteite de cocketto, or Ihette 
$e/itiufinialcs de cokeuo. Stat, 1 6. e, 15; iZr^. Ong 

J79, ipt.— See o\((f.Mad. Exth, noL i. r. 18. The we^d 
eoekettum or cocket^ is alfo taken for the cuftom-ho'uibor 
office where goods to be tran (ported were firft emu^d, 
nod paid cimu* ooftom# and had a eoeUt or certifies rn 


COFFEE. 

(lifcharge: and eoeketta iana is wool duly entered and 
eockettedf or authoriied to be tranfported. Mem. in Scac, 
23 Ed. I. 

Cocket is likewife ufed for a fort of meafure, Fleta^ Uh, 2. 
cap, 9. Pants I'cfo integer quad) ant alts f ament i pondetabit 
unum cocket fi dimultum : apd it is made ufe of for a 
diftinflion of bread, in the ftacuce of bread and ale, 
51 3. fat, I, ord pro pljlrr i where meniion is made 

of nvaflel htead^ cocket htead, bread of tnetj and tread of 
common wheat ; the waHel biead being what we now call 
the fntjl head, or P tench bread j the cocket bread the fe- 
cond iort of white head ; bread of creec, and of common 
wheat, hiviisn, or houfehold bread, See Bread. 

COCKbETUS, A boatman, or coxon, Cowel, 

COCULA, A cogue, or little drinking cup, in form 
of a fmall boat, u(ed efpecially at fea, and llili retained 
in a cogue [cag or keguc] of brandy. Thefe drinking 
cups are alfo ufed in taverns to drink new fherry, and 
other white wines which look foul in a glafs. 

CODICIL, codtcdlu^, from codi'\., a book, a writing.] 
A fchedule or fuppleinent to a will, where any thing is 
omitted which the teftntor would add, or where he would 
explain, alter 01 reir<idl what lie hath done. See titles 
DeJfe. 

COFFEE, Tea, Chocolate, and Cocoa Nuts. 

■* he duties on thefe articles form a branch of the pu- 
blic revenue, under the head of Cujltms and Exclfe\ and 
like all other fubjeifls of thofe jurilUidions, are liable to 
a variety of penal tegularions by afls of parliament, ne- 
ceiTary to prevent the numerous frauds andevafions daily 
endeavoured to be pradliied, to the impoveiifhmcnt of 
Government, and the injury of the fair trader. See titles 
Lxcife, Cufiomiy and alfo title Navigation -The 

following general features are all which the compafs of 
this Dklionary allows to be noticed. 

By Stat. 27 Geo. 3. c. 13, all former cuftom and ex- 
cife duties are repealed; and new duties, (lefs than the 
former ones) impofed.— The Tales of tea dt the Eaft- India 
houfe are regulated by Stats 18 Geo. 2 r. 26 : 13 Geo 3, 
c. .f.4; by the latter of which re exportation by the Com- 
pany CO Amtrica is allowed. — By Stat, 10 Gire. i. c, 10, 
chocolate and cocoa pajle are prohibited to be imported.— 
And cocoa nut fheils without the nuts, by Stat. 4 Geo, 2. 
c, 14. ^ 12 — The importation of coffee mufl be in bags, 
fit. containing 1 czot. each at leaft.— -The entry and 
warehoufing, removing, and re-exportation of tea, coffee 
21^^ cocoa nuts , is regulated by Stats, \o Gco. 1. r. 10 : 

1 1 Geo. I. r. 30 : 5 Glo , 3. r. 43 ; 21 Geo, 3. c. 55 : 22 Gco. 
3. r. 68 : 23 Geo, 3. r. 70; 27 Geo. 3. r. 13 —By Stats. 

1 5 Geo. 2.C. II : 20 Geo. 3. c, 3^, reta/l dealers muft take 
out an annual liccocc. — And all boufes for manufadturing 
and fale, muft be entered at the Excife Office ; See Stats. 
10 Geo, i. c. 10 ; i4S Geo. 2. c. 26 : 12 G^o. 3. c. 46.— 
And the hpufes qf edl dealers to be marked, ** Dealer in 
Coffee^ Tea, tsTt,” 6'/'?/. 19 3. c. 69.— Under 'the faid 

St a, \Qt,€o. 1.^. 10: and Stat. 11 Geo, 1. c. 30, officers 
may enter li^ufes to fearch if goods are concealed ; but 
in this cafe, if an officer by a faife or miftaken fuggeftion 
obtains A fearch -warrant (as it u called) from the Com- 
mififoiaers^he is perfonally aniwerable in an adtion of tref- 
pafs, if noguuds ate founds Mqffock\. Saundert, Bl, Rep. 9 1 2. 

To prevent frauds in tnanu/aJluring thefe a^ti- 
rles, the Stats, 10 Gt.o, 1. c. 10: 11 Geo, 1. c. 30,. make 
divers proviiioQi as to coffee.^Stats, 11 Geo, 1. r. 30: 

3/2 4 Gee. 



COTfC^E. 

4 Qm. A ifG» 3. c *9, «| I«0n. 

1 . 1. loi 3X Of#-a e. lo- It G't. $.e xo, astafi6»ti» 
htei the making of which laftef for private fhinitte*« h 
alio regulated by Stat 10 Gfo 1 e* tb § 

The Stai. 9 Gro. i. r. 3 5 § zo, prohibits the 
t^a without a permit ; or by pedlara even with one. And 
by iz Geo. 1. c. 28, dealers in eoooa nuU^ Mift HOI 
All lefs than z8 Ik at a time. 

COKRAp A coAcrp cheft^^or trunk* ifuniwunia 
pit, SS. ^rtntt. de rwteffa^t fot etfe 

COPfERER OF THB KING'S llOUSRB 0 |A I» n' 
principal oih(.er of the King's houfe, neat under Con^- 
troller, who, in the counting houfe, and elleMdsetep hath 
a fpecial charge and overhght of other officers of the 
houfeholdp to all which be pays their wages : this offiopr 
p liTes his Recounts in the ^chequer. See Stat. 39 
€. 7. 

COG OLE) A fmall fiihing boat, upon the toaib of 
Torkjhite* ATsdeogs, {eogoncs) are a kind of little /hips« or 
vefleJs, ufed in the rivers Oi^e and Humbet. Stat. 23 /f. 8. 
r. 1 8. — See Maf, Pm is 9 anno 1066. And hence the cog* 
tnefft boatmen or Teamen , who after fliip^reJt or loRee 
by fea, travelled and wandered about todefiaud the peo- 
ple by begging and ilealing, till they were reftraitied by 
divers good laws. Dn Fte/ue 

COGNATI, Relations by the motherp as the agnati 
are relations by the father. 

C OGNATfONE, A writ of Coufenage, ^etCofinage, 
COGNlSANCFp or cognizance, Fr. connujanct^ Lat. 
cogmtio.'] 1$ ufed diverfely in our law: Tometimes for an 
acknowledgment of a/?r Sec tu.e Fun. In ieplcvin> 
cooHifanct^ or ton fana, IS the anfwer given by a defend- 
ant, who hath atted as bailiffs ^c. to another, in making 
a Jiftrefs. See titles Diftte^s^ Reple*.tn 

The mod ufual Tenfe in which this term is now 
ufed, is relacne to the claim of Cvffni%an^^ 1/ Pleas, 
This is a privilege granted by the King to a city or 
town, to hold plea of all contracts, l^c. within the li-^ 
berty of the Irankhife; and whf^n any man is impleaded 
for luch matters in dfe courts of IP eftminjlcr^ the mayor^ 
of luc h f ranchife may a(k cognifance of the plea, and 
demand that 1 ihall be determined before them: but if 
the courtb at Wifimtniiei are poireifed of the plea befbre 
cogns/ance be dernmded, it is then too Ute. 'leims tie 
bee iitats. 9 H. 4. e. 5 : S H 6. c. 26 : 3 Comm. 298 : 

4 Cum/n 277. 

Lo^nifance of Pleas extends not to affifes ; and when 
granted, the original (ball not be removed : it Hes not in 
n ^uare tmpcdtt^ for they cannot write to the bithop, nor 
of a plea out of the county court, which cannot award a 
rciummons, fafr. yenk. Lcfit, 31, 34. This cogm/anct 
ihall be demanded tnefirll day: and if the demandant in 
a plea of land countcrpleltds the franchife, and the tenant 
joins with the claim of the franchi(c,aDd it is found againll 
the franchife, the demandant ihall recover the land | but 
if it be found agamft the demandant, the writ (hall abate. 
Ibid. 18. 

There are theefhts of tnfetior junfdilfioios, one whwe- 
of is tentti plachdy and this b ^he lowed; Tort t for it ti^ 
only t concurrent juriTdidion, and the party' otay foe 
there, or in ike King’s courts, if he wilU The fecond 
is conufance tf plats, and by this a right is vefted m the 
lord of the franchile to bold the plea, and he is the only 
perfoo who can take advantage of itv third ibre is^ 






, 80 •• where thr ki^f fo f |Elllt8l 

tMc the cboreof fiuU be flicid 

their b8dlHHi elfewbti^; tbb grant may be pkaM^ 
lo thejurifdUtietii ofihecourtof K. B. if there be e cotfvk 
wlthia that city which can hold plea of the caufe, aod 
elJe if ihn priviiege but a deftndM \ 

for if be Witl 'bring that will remove thetaofe, 

hmt hi temee U If ho fw//, fo that the privilege is onljr 
for bit beneftt.^ j Mi. 79, 80. pA 4 s mU 1 Aa. 
Oofiy.&mth. 

Kbg VHI. by tetttrrp^tent of the I4rh of bb 
reign, and ctondrmed by parliaiiH»8t, grasaod io tho 
'le^ty of Oxford eonufance of pUas^ in %td>ich a AMar 0 
fa i.€mt of a College Jfmld he pdf^^ Bm fuod fufikidxH^da 
uttome bamofi kon inhomitfanl* An stttoi^ fC^B. fnmt 
afcholar^ tn C. M. fir batiety. By tb8^vrt,^thiB Miieral 
grant does not extend to teke away the ^ekitf pmihgo 
of any court without fpecial words. Lh. Rep. 30 ^. Mehm 
g C: C. Bi Oxford (Univerfity's) cafe. 

If a febdar of Ofbrd or Camin^dge be find (a Chamerj 
for a fpeetal peffiimanii f a conhali to bafe Umds in Med^, 
Aefex^ the' UmVe^ty fhail not We conufance, becaufo 
they eanjiol fequefter the lands. QiPhmIBJt. f C. A 194# ^ 
cites 2 Vent. 363. 

Conufance mud be demanded before an imfmlanet^ and 
^the fame term the nurtt js returnable^ afur the defendant ap* 
pears \ becaufe, till he appears there is no caufe in coiii^ 
otherwife there would be a delay of juiilce $ for \f affier 
imparlancci when the defendant hsi a^ day already nU 
lewed him, he would have two days, iince when the cch* 
nufance is allowed, the franchife prefixes a day to' bdtb 
parties to appear before them: and it is the lord^S lachca 
if he does not cotnia enough not to delay the par^esf 

Gdb.Hifi.ofC. P. 196. 

Coaufance was" granted to the Univerfity of Otford^ 
(no caufe being (hewn to the contrary), xo filler Tetm^ 

9 Gcoi n. in the caic of fPhodcoeke and BrOoke. Hanht^ 
24 1 fotiher under title Comtsof the Umverfty. 

Cogefatice alfo fignihes the badge of a waterman or fer<» 
vant, which is ufually the giver’s whereby he is 
known to belong to this* or that nobleman or gentleman. 

COGNISOR AND COGNISEE. Confer, is ho tbit 
pafTttth or acknowiedgeth a fine of land.) or tenements to 
another it and eogmfee is he to whom the fine of the faid 
lands, fdo is acknowledged, ^tat. 32 /f. 8. e, 5. 

COGNITIONES, Enfigns and arms, or a militarjr 
coat painted with arms. Mat. Parts 1250. 

COGNITIONIBUS MITFENDIS, A writ to one 
of the King's jufitces of the Common Pleats or other that 
hath power to take a fine, who having taken the fine dh« 
fers to cerufy it, commanding him to certify it Reg^ 
Ortg. 68 . 

COGNOVIT ACTIONEM, Is where a defoodant 
acknowledges or confefiTes the plaintiff’s caufe ^ainft him 
to be jull and true; and, before or after iA^, ftlffert 
judgment to be entcr^ agatnfi him without trial And 
here the confefifon generally extends no fuither than to 
what IS contained in the declaration ; but if the defend- 
ant will confefs more, he may. 1 RoL 929 : Hob. 178* 

COGWARE, (s fold .0 be a iort of coarie cloths, 
made in divers parts of England^ of which mention if 
made in tha Stai, 13 /{, 2. cap. io. 


COHUAGIUM, 



JpOHUAGJtJl^^ A tribute paid hj who met 
pmniftiUoufly ib'^tlie mirketor fair; iignifying a 
promiftboua'^ multitude of men in a fair or market.— 


^ ^ ' multituide 

M 9lmii theUftiQ^paJ^agicg fxM^gio^ Cohuagio« falla-^ 
Bu Cange. 

Ct>IF, toi/a.^i A title given t6 Seijcants at la^ ; who 
are called Snjtants of th$ coif, from the lawn^ coif they 
Wtifr on cheir heads under their caps» when they are 
‘ created. The life of it was anciently to cover ionfuram 
cIcticaUm, otherwife called corona ckricnHs ; becaufe the 
^wn of the head was clofe ihaved, and a border of hair 
left round the lower pait^ which made it look like a crown. 
BbunK $ee title Cietk* 

COIN, cHMpccunia.\ Seems to come from the Fr. 
coigUy i. e. angolus, a Corner# whence it has been held, 
that the ancienteil fort of aria was f^uare with corners, 
and not round as it now is ; it is any fbH^ of money coitted. 
Cromp. ^rifJ. 220« Coin is a wOfd^olleAive, which con- 
tains in It all manner of the feyerai damps and fpectes of 
money in any kingdom : and this |s one of the royal pre- 
rogatives belonging to every fotrereign prince, chat he 
alone in his own dominions ma^ ^p{er and difpoih the 
quantity, raliie, and faihion of B^ut theco/ncf 

one king is not current in the lungdfin of another, unlefs 
it be at great lois ; though our kiiHg by his prerogative 
may make any foreign co/n lawful mon^ of England ate| 
his pleafure, by proclamation. Ttimr do Ley. If a man 
^ binds htmielf by bond to pay one hundred pounds of law- 
ful money of Great Britain, and the perfon bound, the 
obligor, pays the obligee the money in French, Spanijh, 
or other coie, made current either by aft of parliament, 
or the king’s proclamation, the obligation will be well 
performed^ Co. Lit. toy* But it is faid a payment in 
farthings, 'is not a good payment, a /nf. 5 1 7. See p^. 

When a perfon has accepted of money in payment from 
hnother, and put the fame into his purfe, it is at his pe< 
ril after hit allowance ; and he ihall not then take excep 
tioA CO it as bad, norwithftandlng be pr^fcncly reviews 
ic» lerntj de Lty. 

Of Offences dilating to the Coin. 

Two offences refpefting the com, are made treifon by 
the ftacute 25 £.111 c, 2: 'i'hefe are the aftual eounterfett- 
ing the gold and illvcr coin of this Kingdom ; or the im- 
porthfg fuch counterfeit mpney with an intent to utter it, 
knowing it to be falfe. But thefe not being found fuf- 
ficient to reilrain the evil praflices of coiners and falfe 
tnoneyers, other Ilataces have been fince made for chat 
purpofe. 

By iStat. I Mar. ft. 2, c. 6, if any perfon (hall falfely 
forge or counterfeit any fuch kind of coin of gold or 
fiiver, as is not the proper coin of this realm, but (hall 
be current within this realm by confent of the (prown ; 
fuch- offence (hall be deemed high^treafon. And by ^tas. 

\ z P.tsf M r. 1 1, if any person do bring into this 
realm fuch falfe or counterfeit foreign mbney, being 
current here, knowing the fame to be mlfe, with intent 
to uttrr the fame in payment, they (hall be deemed 
offenders in high treafon. The money, referred to in 
thefe ffatutes, mud be foch as is abfolucely current 
ker^ in all payments, by the King’s pioclamation \ of 
there is none at preient, Portugal money^b^ng 
only taken by confent, as approaching the nWeft m 
tlur ffandard# and failing in wtii enough with 
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viiSoni of m<m^^ into pounds and (hillings : tfaereforB eo 
counterfeit that is not high treafon, but another infertar 
Uffbcicf'. e 

Clipping or defacing^ the genuine coin was not hither- 
to included in^ thefe (Ututes; but by Stat. 5 Eli%. e. ii, 
clipping, ‘ waihlng, rotmdif^, or ffling for wicked, gains’ 
(ake^ any of the money of this realm, or other money 
/olfered to be current here, (hall be adjudged high 
treafbn ; and by Stat. 18 EU%. c» 1, the Lme fpecies of 
offence is de(bl|bed in other more general words ; viz. 
impairing, diminilhing, falfifying, Jcaling, and lighten- 
ing, are made liable to the fame penalties. 

By Stat. 8 9 3. r. 26, (made perpetual by 7 

c* 25,) whoever, without proper authority, (hfiJl know- 
ingly, make or mend, orailid in fo doing, or (hall buy, 
^1, conceal, hide, or knowingly have in his poiFedion 
any implements of coinage fpecified in ch'e a£f, or other 
tools or ihdruments proper only for the coinage of money ; 
or (hall convey the fame out of* the King’s mint; he, 
together with his counfellors, procurers, aiders, and 
abettors, (hall be guilty of high creafin ; which is much 
the fevered branch of the coinage Uw. The datute far- 
ther enafts, that to mark any coin on the edges with 
letceis, or otherwife, in imitation of thofe ufed in the 
mint : or to colour, gild, or cafe over any coin re(em- 
bliog the current coin, or even round blanks of ba(e 
metal ; (hall be condrued high treafon. But all profe- 
cutions on this ad are to be commenced within three 
months al'cer the com million of the offence: except thofe 
for making or mending any coining tool or indrument, 
or for the making letters on money round the edges ; 
whicli are direded to be commenced within ftx months 
after the offence committed. See Stat. 7 Ann. c, 25. 

And, ladly, by Stat. 15 & 16 Grs. 2, c. 28, if any 
perfon colours or alters any (hilling or fix-pence, either 
lawful or counterfeit, to make them refpedively re- 
femble a guinea or half guinea : or any half-penny or 
farthing to make them refpedively relemble a (lulling 
or fix-pence ; this is alfo high treafon ; but the offender 
(hall be pardoned, cafe (being out of prifon) he dif- 
oovers and convids two other offenders of the fame 

Offences relating to the covt, not amounting to treafon, and 
under which may be ranked (bme inferior mifdemeanors 
not amounting to felony, are thus declared by a feries of 
datntes, here recited in the order of time. — By Stat. 27 
£. 1 . r. 3, none (hall bring pollards, and crockards (which 
were foreign coins of bafe metal) into the realm, on pain 
of forfeiture of li(e and goods.-— By Stat, ^E. i ft. a, no 
(leriing money (hall be melted down, upon pain of forfei- 
ture thereof.— By Stat. 17 £. 3, none (hall be fo hardy 
to bring falfe and ill money klco the realm, on pain of 
forfeiture of life and members of the perfons importing, 
and the fearchers permitting fuch importation.— By Stat. 

1, to make, coin, buy, or bring into the 
realm any galiy-halfpence, fufleios, or dotkins, in order 
to utter them, is felony : and knowingly to receive or 
pay them or (^t«/. 9 c. 9,) incurs a for* 

feiture of an hundred ^I^Hings.-^By Stat. it^EUz.c. 3, 
fuch as forge any foreign dOin, altKbogh it be not made 
current henp by proc(ama,iioa, (halt (with their aiders 
and abettors) be guilt/ of mif^^ifionof treafon.— By Stat. 
13 ^ 14 Go*. 2. c. 31, the o^ce of melting down any 
current i^ver mFncy# Aall hr paniAcd with forfeiture 
e of 
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Aali HtvAit ||m> AA* <ui)4^ 

?C' ?* 

fale (which maiJi:^^. 


offer /or ft}^ any mdte|ibWj([9iii(po4j^^ 
heavier xhan filver^^ a«jjl l4^fc» jlllao 

but beneath the nor &aJla«y 

OX pay at a rtf» til finp^u lo be.o/ (wjSiich 
demoiiAraceftacoofciQurMij^ ipjfij^ba^njrTtb 
Jent d^ifiO) anyi litfl^r 

of this i^gdoo%i^,;f)oc bfipg enc m ,pi^tfefif|ili operation 
which is exprelsly . 4 ire£lhd tp^ be performed when any 
fuch money ihatl oe produced In .evidence^ and which 
any perfon^ to whom a’py gold or filver money is tendered^ 
is empowered (by» Stafx* g ^ lo fK 3. r. ar : 1^ Gfif* 34 
r. 71 ; an,d 3. r. fo.) to, periatai at lijs own ha » 

zard ; and ihe ofHcprs of the ^x^cquOr and t)tc.receiveri>- 
general of the taxes are particMl^rly requlre<l to perform : 
and all fuch perfops fo blanchiir^', felling* (lull he 
guilty of felony, and may be prpfccuuni for jehefamje at any 
time within three months after the offence committed. 

But thefe precautions not being found faOiejent to 
prtvent the uttering of falfe or dita»ni(h.ed money, which 
was only a mifdeiricanor at cominon law^ it is enadted by 
S/a/f, ij 16 Gm. 2. f. zS, that if any perfon ihnU ut- 
ter or tender in. payment any counterfeit coin,, knpwing 
it to be fof he Ihall for the fiflt offence he imprilbned fix 
months, and find fureties for his good behaviour for fix 
months more: for tho fecond ofibnee jdia^ be imprifoned 
t\yo years,, and find furedin for .tvyo yeays lofigCM. .agd, 
for the third Offence, fhal! be guilty of felooyMwiihpuc 
benefit of clerg)!. Alfp if a jperfon. knowingly 
in paymcao any counterfeit money, ^and 41 . the fax^e 
has mure in his cufipdy ; or Hiall, within ten. days ij/ter, 
knov^iugly tender other falfe money ; he fiiall be de<^d 
a common utterer of counterfeit money $ and (hall for 
the firll offence be imprifoned one year, and find. Sure- 
ties for liis good. behaviour two years longer ; a.n4;fojr,the . 
fecond be guilty of felony without bcAefit of clergy. . By 
thefameyrti^/r it isalfo ena^ed ih^i if any|:|crroit,€Ounicr^ 
feits the cow, he IhaJl- fuffer imi^iifoUiF 

ment, and find furciies fof two years morV«. By 
1 1 Geo, 3. c. 40, pcrlbns coanterfenipg cojim- haJ/p^fici^ 
or farthings, with ihcir abetters . or bpylqg, (clling, 
receiving or putting pff any caunterfeu cjdpper.mpdcy 
(pot being cut.ia p|ecdl,6r melted .dq\vp) at a^deis. value 
than, it imports, to bp of-, < Ibal] be gpik/ of Angle felony, 
And by a t^^porary Siat. (*4 if fmy 

quantity of mpnsy exceeding the fum of fi\c pounds, 
being or purporting to be the lilvcf coin of this realms 
but below the ihind^d of the mint in. weight or fineqeft, 
ihall be imported ifito Great prita^H the fi|tpe 

(hall, be forfeited, in equal mpicti^ .io_tbe .wi^. and 
pto/ecutof, , , K ' , • 

The Coining of mnty is in all Staler ihe nSt • of thb 
Sovei’iign Power \ that it’s value may be known on in- 
ipe^ion. And with regard to coinage in gentraU ‘there 
are three things to be confidcred iherdio ; |hc materials, 
VOL.I. 
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ifirthingi n:?d halfpence 
tVimd p^fleredl*/ procUuiation 
. •iJt- the value nfifix- 

eppprr^ tain Iv's^ot 
ttlK^^oib^r jji mnuy 
jparti.cblArfy with regiWW the offence e/co.UiUerfe in' ijc? 

noticed,. * And as to the nt\'?r 
coih'^ ie. Wat endiled By 41., 

^ render of ^pay turn t .in <ilver> m^ney, c twi^n t v ^ 
fivof p^andt at one. time be uwVi- hi 

daw more' thad iU' value by :^c 
5'// 1;^,* atidpinee* '^' Tllis was irclauft' iu 4 tem.p^rary 
4 ail, which was bouHnued ull 1 1 7^3^ iifH’c Which u 
does not appear to Kaye been revived* ‘ 

A# to ihe .the lUmpJng tlicr^of is' the 

pnqaeffiojsable, prerogative of ihe wriiwq: tb >uqU 
divers biibops and monallqries had formerly ilw? priviy^ge 
of c^iging mdney, yet, as Sir Ji'jU ablij iw s 

this was ofu 3 i fy .eforve, by fp^i a 1 
, grant front tlte king, or by p^ercrip;ion: which fuppo/ci 
one j and. therefore was deriveii from, and noc in devog.i.’ 
lion of, the royal prerogative. BefiJes th.ic tlu’v h.ij, o;^ly 
the profit of the coinage, and not ihe power of iniliciK- 
ing either, the impreffion or deaoruiniuion ; but hitd 
uftUlly the (lamp fciu ^**f»*>^ the Exthequer. 

The )i)€fiotuLa/i<w, oe the value for which ihc coin it 
tq pais,cui#cut, is likcwife “in the bread of thclyngs' 
ahd^ if ahy.uqufual pieces arc coined, .that value be 
a(c«rtained by prqcJsmatiqii^ In order to CY tjie v;iiue, 
the \yeighy and the finenefs..of (he metal are to be taken 
into cQrvlideratiou. tpgctlier* When a given weight, of 
gold or diver ,X £*vcn finenefs, it is then of ih$ 
i|r«o l^9d^.,^k'7d,y.crilcd or Acrling meral ; a 

name for .which there me various rea tone giveu, but 
none of thcol Ciu|rely fatUfaftc^ry. ^Sec S/r//», Qhfs.. aoj. 

165. The moll pliiufiblc opinion ferns tobe ‘ 
that adopted by, thofc two ctymologiil^, that the name 
was derived ^frop the Eftcrlings or E^fierlingf, ,as ihofc 
Siioj^s^wej:jp'ahcienily called, .y/jho inhabited Uut didrkl 
now .occupied by the Hans fowfu and ihcir 

m. 

dom, 

King’s preiogative fcemeth not to exic-nd ro.the d«b;» 4 ng 
of iniia/iciaglhc value of the coin, below or above rhe lb r.« 
ling value. 2,/^* 577 : though|})ir, JJa/c^ (t J2fJ» * 

t. C *94,) .4PJ>wa p be of another pjf>ipiom The king 
may aUo by iws pjrocUma^wn, l^irimaic foreign coin, 
and make u cuffeat here ; dccKuihg at .v^ hat valuu i: OmII 
be mken in payrapu|s., f H'P, C. 497. ^ut tlii:^ it tecsos 
, ought to Up by compajrifon wi.iii the llahdard of our osvu 
coin, othcrwjfe the content of purliamciu will be ne- 
ccli^y. The kipg may.alfo at jqiy. linje deay, cr tiy 
down any poin of kingdom, and make it no lpug*.r 
egrrent.^ 1 /£*/, A C* J97-. ^ 

Thii hat^ frequently varied in former 

liines j but h.Vylf for: many yeais pail been thus invoiiably 
fouled. The pound ugy of gold, contilting of twenty - 
ii\u carats (or 24thyari^) fine, and two oh(llw\% i» diviucci 
JQW foi ry-four guineas and an lialf of ihc pieitni vaiue ' 

‘ K k of 




com 

«f ti Aof4 ^ mr of filver, ' 

ti luid ffOAjf wdgbfi littf^ and 

^glitcea<ti^nyv«i^gkr«a}]Dyt u divided bto fixty two 
iliilUii|9»nhw MIVA4W ctint* 

In the Ttb fHrnf King fiL an nCt wn made 

fcrodlkig in tke old rwVof the kingdom^ fthd to 
mefeil deiivn hadfe-^coia it| the deiktaoclei wbmof 
wevo^tabemade good at the public ekarge: aed in eve^ 
hundred ponnd mh€J, t^ol. was to be fluHiirga^ and loA 
fix*pe»c«8> under certain pcnablei • 

iP^ffikni bringing place to the JUStit to be ewned, were 
to heve the fame weight of money delivered out» ai an 
tnconragciDent: and receiver* general of uxea. ep’r. were 
10 receive money at a largo rate/cr ounce. Our guineaa 
have been raifed and fallen^ aa money hat been fcarce or 
plenty^ feveral times by llatu-tei and i. goi* 

wens were valued at 21 /. at which tbfV nbw pafs. 

A duty of 10 i. ptr ton was impoAd «a wine, beer, 
and brandy imported, called ihCMnW dWy, granted for 
the expence of the King^ cv/wr^c, bgt not to exceed 3000/. 
p€r imn, Siat* t8 Ca^. 2. caf. 5* Thirdu^lbeiakb^e hath 
been continued and advancedr from lUe tp time by 
cHv*ts datirtes; and by St/tt. ey 1 di (explained 

by Stat, 27 €ec. 3. r. » 3- S 64O the 'fi^pfliry it to apply 
I ^,000 A a-year to the e^ncea of the mlnch In England 
And Si.(aland •^Stat. i4Grv, 3^c..92| regulatm the damp- 
ing of moHfv wetgJifts» the feet for which are feuled by 
Sm. 15 Geo. 3. r. 30, at 1 d, for dvery 22 we^hts.. 

C OLIBERTS, cc/t3ef r/. J Were tentnti ?n fpcage ; and 
parricuJarly faih villeins ai were roanottiitted or made 
irdemen. /)of»e/d^. Boc they had not an abfbluie free- 
dom I fbr though they were better than fervanti, yet they 
had fuperior lords to whom they piiid Certain duties and 
in that tefpeft they might bCci^d ferVanu, though they 
were of middle condttmn^ between freemen and fervantsj 
•r^uhrtale eatofu coltbertus dici/ur effh^ Du Cange, 
COLLATERAf^ cdttatereRi.^ Yrom the i>at, lattretlk^ 
iidewayt, oy that which hangeth bv the $de, not direct : at 
e 0 afirid aOmdntt it that which it made bvev ind above, 
the deedltfelf: collaterid iecurity^ it where a deed it 
made toother land, belidet tbofe granted the deed of 
mortgM : and if a man covenants wkh another^ and 
enters into bond for performance of hit covenant, the 
bond it a cv/Ai/i^e/afluranee; becauft U it extC^ftal^ and 
without the nature and elTence of the coveaknt. If a man 
hath liberty to pitch booths or flandmit fbr a fair or 
market, in another perfoa't ground,, it 11 Am 

ground. The private woods of a commorr perfbn^ with* 
pi a foreft, may not be cat down wiffaont tlip Ung^t li- 
cence , it being a prerogative cotlateral to the ibiL And 
to be fubjefl to the feec^g of tkeKJng** deer, iv eoffyiferat 
to the foil of a fbreft, Cromp. Jurifd. i8f ; JtfmpiMai4p^66, 
CoLLAVEuAL CoN*tAxovi Ni^y, 01 Xinnkahk. €oU 
lateral relations agree with the lineal in this, that they 
defeend from the fame ftock or aoeeilor; but differ in 
this, that tbey do not defeend fronf each othik^ CaMpr- 
ra] hnjken^ ihemfere, are fiich as lineally fprhigA^m 
one and the fame anceftor, who it the/iV/i or roo^ the 
Jtjpeu trunk, or common ilock, from whence theft te^ 
Itftians are branched out. 2 Comet, 204, f^ title D^edu 
ConiAtERAt Discent, and Collatbxal WljfcM 
Xa^tY, SttDi/ant and irmranty. t t 

^‘^Collatcual Issue, It where a criminal ednm f 
^feada any maiccr, allowed by Isw^ in bar of eaecatifi%^ I 


«I otjfnMh 

Jit im 

atutated, tift. ai#l» Iviikli Ullw w to 

fs 

diftri* 

butoiiy ftir^ «if hii dut^ ^tord- 

klgtOfift)ktUit'^d|t5^dkft^«2CdrV^ Air. 

^lATlOM t» A BBNEFIGB, re&ribftnc’feri.] 
Signiiies the beSowingtf a feepSr# by the bifliop, when 
be bath right ofphifonage. See ^i^eAd*vm^ 

dIoaLATioiva #ae«A uxt tosT Moaraii ALraatiri,^ 
A gru dixeaed to^Uie JMlftei of the Cmmee Fkns^ 00m- 
naSduig them to iffuo their writ to the bifliop, the 

admiffioftof^a clerk tn the placd of another prefented by 
the King \ who died during the fuit between the King 
amd the bilhop^t clerk : for judgment once ptfled for the 
Kiog^s clerk, and he dying before admitance, the King 
may bedow hia prefenrarion on another. R^. One, 51. 

GDAx.aTiQNa HaKEMiTAOit, A wdt whereT^ the 
King conferred the keeping of aa hermitage upon a 
clerk. Rfg. Qtig. 303, 308^ 

COLLAlfON OP SEALS. This was when upon 
the fame label, one feel waafet on the back or reyerfe of 
the other. 

COLLATIVE ADVOWSONS, See title Adamv/om. 

COLLECTORS of money doe to the King. Siat. 
20 Cap. 2. See Receivers. 

COLLEGE, coUegitim.^ A particiriar corporation, eom- 

a or fodety of menikibfngdnrtaia privileges founded 
\t King’s Ikence x and for Qdkgee in reputation,, (eo 
S^Rep^ 106. 108. 

The eftablUhment of College* or Untverfities, it a re- 
markable sera in litaraty hiftory. The fehoolt in Cathe- 
drals and Mooaderiet confined themfelvet chiefly to the 
teaching -of grasnmer^ There were only one or two 
mailers emp^cd in that office. But in colleges, pro- 
fefibrt were appointed to teach all the different parts of 
fctebce. The firfl obfeure mention of academical degicea 
in (he Univerficy of Parmt (from which the other Uni- 
verficies in Em-ops have bonrowed mok of ihetr enftoms 
audbiiituuons), occurs. A. 1215. Vide Rohert/. Hifii 
Emp.C.F.tv.t^$. 

See the powgr of vifitors of Colleges well explained in 
Dr. fFaiker* 9 t^(k. Uarehe* 2 1 2» Seofurther titles Corpera^ 
U 09 u^ Lee^esf Ihlveffittes* 

collegiate church, Is that which confifisof 

a Dean and fecular canons | or more largely, it it a church 
built and endowed tor a fockty> or body 'corporate, of a 
dean or other prefidrnti and ftedlar priefts, aa canone or 
prebendaries in the choreh. There 'were Inany of 
Ib^ Ibdetiya dUtinguwea from fhofvllgiolis or legulars, 
beferUrdierefbnaitioB ; And fomease eftablilhed at thia 
lime; «i fn^miejier^ Whdt^&r^ Southantlly Man* 

eho/ht, fee.-«^Ser|riile CiMtm t Dswv* 
viTOLUGENDUM iONA firSFUNCTI, (Letters 
ed.) In defedk of repcefenridivoluud creditors to admin i- 
Aei^to an incefiate, the Ordimrymay commit adminU 

Aratioo to fuA dsfereet perfiin as he approves of, or grant 
kilim thefe letlers, to eelleS the goods tf the deceq/ed^ which, 
obither make him executor nor adminiftrator 1 hia only 
bllfiaera being to keep the goodain hia fefe cuftody, and 

tOi 




hting^ iigp^»llfii#oA^«fe|ifiMn^^ 

to to 4«fr«i4 tUl6i jKprfo^f^ 

iitfim iickbertDjptitgtwiiMum.it.i^i^l^ 

(Iw Wiiick btoototoftotovlrit Ji tofeo;^ 

done in the derk* oetonrendovtowiih itihonr of honefty* 
And it it « iUit|^ the knr jthhiNrt « ndmefeie. when Aiundi 
it makes void all thki^depeiiidontiim the fmati lifngh 
ocbcrwtfe in tbetofelvcs goad« Ca* Ia/% 109# |£o i iS^mL 
54. Celbfon may foatounito hjb tijed in the Amte aftkei 
wherein the covin i«» and rootesim^s in another aiSion» at 


for lands aliened in mortmain by a ftoh jm s and where 
St U apparent there needs no proof of it i btttwhenilis 
fecret, it muft be proved witaeflb^ and fenad by a 
jury like other matters of faA. The Aatnce 

of a. S5 E^, t • e. 3 gives m writ §uak Jwf nod 

inqniry in thefe cafes : and there art ieveral other 
Slacutes relating to deeds, made by < 9 Sif/h 9 and fraud. 
The cafes particularly mentioned by the ftatnte of 
a. are of yearr impeiu^ Sec. which one corporation 
brings againft another, with latent to recover the bind or 
ndvowfoD, for whkh the writ it brought^ lield in mort- 
main, &fc. See title Ftatf/* 


COLONIES, See tide 

COLONUS^ An JmSbandinan or villager, was 
bound to pay yearly a certain tribute 1 or at ccruin times 
in the year to plough ibme part of the lord^t land ; and 
from hence comet the word c/ovm^ * 

COLOUR, Signifies a probtble plea, but which 
Is in fafl falie ; zna hath this end, lo draw die trial of 
the caufe from the jury 10 the jndgeet and dicrelore 
rcshvr ought to be matter in law, or douhtAil to the jury. 

If IS aruloin pleading, that no man be aUowed toj^ad, 
fpccially, fnch aplea as amounts only to the general UTue; 
but in fttch cafe he ihall be driven to plead the general 
ifliie in terms, whereby the whole queftion is referred to 
a jury. But if a defendant, in an affife or adUon of trpf- 
pafsy be defirous to refer the validity of his title tp the 
court rather than the jury, bn may ftalc j^ts title fpeciallyt 
and at the fame tlmegioe rr/svr to the pl|untifi> orfnp- 
pofe him to have an appearance or colour of title, bad 
indeed in point of law, bnt of whkh the jury are not 
^competent judges. As if his own true dtle be that he 
claims by feoiTaieOt with livery from by force of which 
he entered on the lands in queftioo, he. cannot plead 
this by itfeif, as this plea amounts to km more than the 
general iiTue. But he may allege this feecialW, jjro* 
vided he goes feflher, and feys, chat the pmntift daio- 
bg fy mW of a prior deed of feoffinent, without Kvery, 
entered, upon whom he entered ; and may then refer 
bimfelfin the judgment of the court, which of thMwo 
titles is the hell in point of Jaw. V JSteetL a. A {3. 

* Every caher ought 10 have theft qualities following: 
t. It is to be dottbtfnl to the as in cafe of a deed 

of feofiTmcnt pleaded, and it is a doubt whether the land 
pafleth by the feofiTmenr, wiibottt Every, or not. a. Cdmr 
ought 10 have eoatinuance, though it wants eflcdh 3* It 



Jhai««^^*j^tor)r^^ I to a«fc. to giirilto^ 
45^93,90 91. htoft' 

btfuchdthloE, wJiichlilii^rfA^of tfife* 
jiiitotoiiy dihv |f a mimiufiifitobia e<f-‘ 

ntWshdtlfoi^ 

4 |k«^|^ tobr: bnt.tf he pfeads ade^ 

bhe^fe ihV Awt 

when t^matcfi of 
dm pUfioftf qf J^iocigbs noVmr giffe be 

ginears Whtolfeed«feik 4 onteotH<to^to^ 
ttfi. mhero wiriq rw toihe adkin 

qfdmwrit^iNmbojttlliStotor dthe^ orwh^ 4 hndf- 
^danr jnilifiqn af fenmat a h tWfe^to MfS wAar 
lDogh^.to l» |;ivenr><so4b^« 1343^ 

sfcp difetidaiig doth aiDt make a fpvcihl iiilo tq ¥mfe|f« 
of any other, he oughc to giyeri/««n to theplaindff^ 


JEfei. y 6 m. In treljtofe fer taking and carryiftoawnvtstonty 
loads of toond, €$fjr. the defepdant feyihLmat Ju A. vmt 


poBefiMl^if them, d Ar feiirV 
tiCclflming risem by Offetr o) 


rppihi and that the plain- 
a deid hfier tnole 


and the defendant retook them 1 and atf wja^, 
that the mlwr given to the plaintif, makes agpnd tiue to 
Jlito* told cooMietk the bioreA in him. 1 LilAtt, aye. 

COLOUR or OFFICE, esAr ^it ] Is when an aft* 
if evilly done by the countraance of an ofiice; and al- 


being cat dewHi makeifavers or ISftmi and in, fifdr- 
^ncl^t they are called c»lfiw to this day.. Bbm.. 

COLFO, A fmarl wax candle, kfpii rovt 
fiys, that when the of tyto/i caiper to the 
Courr, as tong fa he ftaid ihere, he had ayery day, be 
Csf ^uedt^m vaff^ei AwffxAw, ^ 
feagw colpmms de AwuW temiehregti. 

C<^BA)^N$ 3 » The ^llow barons, or commonalty 
of the Cinqpe Forts. FWr. ump. B<L 1. isf Ed^ a. Bet 
the title of barons of the Cinque Ports is now given to 
their reprefeatatives in parliament } and the word ssw- 
tarw is nfed ^ a fellow mamber, the harm and his 
See title Parliamem^ 

CfOiil 9 A.TERK<^ From Sax. cumhe^ Brit, iaw, Eng. 
fptiJ] A vall^ or low piece of ground or place between 
two hills I whj^ is ^)I Co called 10 Deveff/htre and £Vr«- 
wait : hence many villages in ocher parts Ef^had ha^e 
aheir names ofrowf, as mdernh, (^r. fiom their fituatfen. 


Kemtifs a^. 

COMBAT, Taiax. by, See Mfitid. 

COMBINATIONS to do unlawfet afts, are pueiih- 
^le before the unlawful aft is executed s this is to pfe* 
vent the confequence of cmiioaitmh and confpuacies, 
&r. 9 Rtp. 57. See cities Cmdtderatu Cm/pna^. 

COMB 0 STI 0 F£CUNlii^ The ancient way of try- 
ing mixt and dory apt money, by melting it down upon pay- 
menu bto the Exifeynrr. b the lime of King Hear^lU 
n conftittttion waainede, called the utaj Ij empujiim ] the 
praftice of which tufifered Jiille or nothing from the prrfent 
method of q^Eprtegiilverf Bnt whether this examinatton of 
money by eemhij^eat, was to reduce an equation of money 
only otjlertiaij vi%» a due proportion of allay with cop- 
. pcr;orto icqnse it toefine pure fiber irithoot allay, doth 

Aka Rua 
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ubt appeir^ On mlikaijrth«^ronftltnrl<m for trfal, It wfl» 
<'nnij^iertn;j« iWrhot^h the monev dnl anf^vri nymn^ 
ffshdtre^ it mi^ht be deficient 5 n vwlue ; becaufc mned 
with copper or brafs, Wr. Vide Lmvnlts^i i-lffy Cc*m, 
/ 5. Sec title Ofw. 

COMITATUS, A county. Jf^oulflnts tells tis, Thnt 
Sn^tdnd was iiiil liivMoed into cc unties by King 
and cod nne^i into hundtet! . and tlieie ngnin into tiehing*- ; 
i^nd f'trtf/t.ue uritet, that fn^num Anjjlite A^comitatiis it 
regnum francia?^; LttU ta*ut di/Unpuitt.* • Jiis alfo (aken 
^or a teiritory 01 juniJi^itJon of n p.trticula: place, as in 
Ma/. Pat.j, muio 1234 and divers old chanw. See titles 
County t 

According to I ord Ltttthon^ in his Th/lory ofHtnA\, 
iih i.Jo.ziy, ta h county was ?nc'ently an carldOm, 
fo «hat, prexious to tiu relgr* of King Snfhm^ thcic were 
iiotanv ruulai carls, nor more eaVIs tli^n counties, though 
ihrrr might be ft vver. As to the dii^iddhs of counties 
into hnntirtdi and tsthings, itc L4 Ltt. L 
Alio fee P/^rc 7 , /. 3. e. 10. 

CoMiTA ru CoMMi&so, Is a writoe^E>hlifCon wheieby 
a f>i 4 rifr tb authorized to take apOn ^liftdi^cK%irgoof the 
county. 295. Jj 

Comitati; it Castro CommisSo^ A writ by whirh 
tlie (h«rge of & county, together with the keeping of d 
callle* IS committed to the fhcrifT, 0>f^ 295. 

COMlIlV^\, A companion or fellow traveller; it is 
mentioned in Bromptw^ Btgn. And fonictimes it 

fignifies a troop or company of robbers : as in H^aljtn^ham^ 
nntto 1 36b. 

COMMANDERY, pii^ctpfondr\ Was any manor or 
chiel bicflUc^gp, with lands and tenements thereto apper- 
la’iung, whuh belonged to the priory of iV. Jf.b%of 
JtivJiihm tn Kn^land\ and he who had the government of 
iucli a manor or houfe was lliled the commando ; who 
could not difpofe of it but to the ufe of the priqry, only 
uking thence hii own fultenance, according to his de- 
giee. AVto Ea^le in Lmtolufifuc was and Aiil is called the 
Commandery of Eaok^ and did anciently belong to the 
faid priory of St, Jobn : So Stlhach in Panin oh fine and 
SbUgayin Cambmlgtjbn e^ were cummaudeues in the time 
of the knights templars, fays Camdtnx and thefe in 
many places of England are termed Tempks^ becaufe they 
lormerly belonged to the faid templarr. See Stat, 26 
i/. 8. <.2. The manors and lands belonging to the 
priory of $}. John of Jerufalem, were given to King 
Hen, Vlll by btat. 32 Hen. 8 t. 20\ abbut the time of 
the diAolution of abbies and monaftrrics : fo that the 
name only of cenmandene^ remains, t^e power being long 
fince exiinft. 

COMMANDMENT, /;-iere//aw.] Is diverfely Ukcn; 
as the c€U!mandtHtnt of the Ktng^ when upon his own mo- 
tion he li*»d call any man into pHfon. CommamimMof the 
)ufiiusj abiolute or ordinary; abfolute, where upon their 
owA nuihoruy they commit a perfon for contempt, C/c. 
to prilbn, as a punifhnient ; ordinary is when they com* 
mi^ one rather for fafe Cullody, than for any punifhment : 
and a man Lommitted upon tuch an ordinary command- 
mint is rcplcvilablc. StrundJ. P C. 7*, 73. Perfonscom- 
xniited to pifon by the fpecial command of the King, were 
not fornieily bailable by the court of Ktnp^'s Bench ; but at 
this da) the law is otherwife. % Hawk. P.C. <*. 15. J | 16 . 

• $ee tieje Bath 
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I Tn indtlier ftnAr of ihip word, migldratai mv 
I frand others toaffift AOm ih’tlie exetutiop of tlu^ir wcei, 
for the doing of jnfiive; and/p may a juflice pf peace to 
I iupf^fs rjots, apprehend felons ^ an officer to keep tiie 
Kin^s peace, 3. 4 ma^fer Ihay comraaml \i\% 

fervantto drive another mien’s cattle out of his ground, to 
f ntet into lands felasefeoods, diArain for reift, or,do other 
things; if the thing be not a crefpa fs to pther^. Pitx,^ 
^lhj\ The c^nmandmctit Of a thing is good, where }ie 
' that commands hath power to do it : and a verbal erntnand 
in tnoft cafes is fafficienc ; unlefs it be where it is given 
by a corporation, or when a (heriff’s warrant is to a 
bikihiTtd arrcA, Ofr. Bro, 288 ; Ihrt 202, '' 

Cmmandment is alfO ufed for the offence of him that 
willtth another man totranfgrcfs the law, or do any thing 
contriry toil; and in the molt common Agniiication, it 
> is taken where one willeth another to do an unLiw/ul 
act , as murder, theft, or the like: which the civilians 
c illed mahtfatum, Ihafi. hB, 3. f. 19. See title AcrrJJ 
In forcible entries, fAc. an infant or feme covert may 
be guilty in refped of actual violence done by them in 
perloii ; though not in regard to what (hall be done by 
others at their command, becaufe all fuch commands of 
theirs .ire void. O. /»'/. 357. iHawk. P.C c $ 35. 
See title Infant. In trefpafs, fide, the mafter lhall he 
charged criminally for the aft of the fjrvant, done bybis 
c^,mtHund\ but fervants (hall not be excufed for commit- 
ing any crime, when they aft by lonmand of tktn majlos^ 
who have no authority over them to give fuch command. 
DoH fid. Stud, c 42 . //. P. C. 66: Kel. 13. And if a 
mader commands liis fervant to diArain, and he abufeth 
the ciflrefs, the fervant (hall anfoer it to the party m- 
juicd, Kitch. 372. Sc* title 

LOMMARCHIO, The confines of the land ; from 
whence probably comes the word, marches — Imprimis ua 
uofi It landtmnis^ commarchlonibus. Cange, 

COMMEND AM, iccUfia commendata, vcfafodia ec- 
clef tc aluui Lomm^Jfa.'\ Is the holding of a benefice or chui uh . 
living, which being void, is commended to the charge and 
care of fome fufhcienc clerk, to be Aipplied until it may 
be conieniently provided of a paftor : and he to whom 
the church is commended, hath the profits thereof only for 
a certain time, and the nature of the church is not 
changed thereby, but is as a thing depofi ted in his hands 
in truA, who hath nothing but the cuilody of it, which 
may be revoked. When a parfon is made bifhop, there 
is a cefijon or voidance of his benefice, by the promo- 
tion i but if the King by fpecial difpenfation gives him 
power to retain his benefice, notwithfianding his pro- 
motion ; he (hall continue parfon, and is faid to hold 
It in Comniendam. Latch, %ofi. As the King 

is^the means of avoidances on promotions to dignities, 
and the prefentations iliereon belong to him he often 
on the creation of bifhops grahts them licences to hoid 
ihelr benefices tn comm^dom ; but this is ofually where 
the bifliopricks are fmall, for the better Support of the 
dignity of the Kifhop promoted : and it muA be always 
be%e confecration ; for afterwards it comes tofr late, be- 
caufe the benefice is then abfoluCely vo2d<***-A commenddm, 
founded on the Aature ajM 8. r. 21, is a difpeofation 
ffom the Aipreme power, to hold or lake an eceJefulheal 
tiving conh a jusfojiii zttm : and there are feveral forts of com^ 
hfetfc^u ; as a commendam femejlris^ which is for the benefit 
« ' cf 
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ing the vacelion vifjfx umth, in which time the m^o 
is to frefent hii cVk, and ft bat 4 ^ "N 

care and fruits until (hcb time as the ckrk; U preftmed t 
a rat^r, whieh U^fSplt a hi|hi»J» V,m4s *»- 

nefitTes, on his ptekmatU anrl tj|ti« famivMmt JUf 
granted on the Kiog*a m^^ate t^ ^ m- 

prcffinghts confent, which cOntinae* thh fdcum^nc;, io 

that there is no occadon fot' inditatio^. A ffMa^/a/h 
rtapere is ro i.tfce a bene^ce <fr mhte in the btihop’s Own 
gift, or in the gift of i^e other patron, whofr confent 
muft be obtained. Ihecp^Si jL^rv. lit. 14a; 

Daftv, 79. 

A commendam may bti tieinj> 6 i^aiy for" fiX f^jr 
months ; two or three years, 6 fo ojr it may fee wroctna?, 

/, tr. for life, when it is equal to a |>rBfehtatJon, vuthout 
inflitution or inclu 6 tion. But all dirpeofatiOos beyond (tx 
months were only perinifliVe at £rD;^ and granted to per- 
fons of mciit ; che com^tandam rettwen Ip for one or twp 
years, fife and fometinjes tartllrec or iixj'ear^ and dp^h 
nothiher the eUate which thh inctitbbent had N/ore , a 
cojnjnendMm ret mere ^ as long as the emmendatary ^ould live 
and continue bilhop, hath been held good. t^aUgh. i 8 

The temmindam recipete muH be for life, as other 
parfons and vicar^ enjoy their benefices s and as a patron 
cannot prefent to a full church, fo neither can a commen-^ 
dom uc peu bf made to a church that is then full. 

414 . A benefice cannot be emm^kded by parts, any more 
than it may be prefented unto by phrcs ; as that one (hall 
have the glebcp another the titheii '^r. Nor can a 
commtniatafy have a jwts uh'um^ or take to }itm and hii 
fuccefiors, (unot befued, in a wilt of annuity, tfr. But 
a eommendtitaty tn fiipetuum may be adtnuted to do it. 

1 1 // 4 * 

Thcfe commendmru are now in fa^ fcldom Or neve^ 
granted to any but bifliops ; and in that cafe the bifiiop 
is made Commendatary of the benefice while be qon- 
tinties bifhop of fuch dioce/e. as the object is to make an 
addition to a fmall bifhoprick . and it would be uti-^ 
reafonable to grant it to a bifhop for life, who might 
aftei wards be cranflated to one of the richefi fees — ^See 
the cife of Comme?idamfy Hob,i\o: ondi ColUer^s Eccl. \ 
Hid* 2 7x0. 

COMME^^ hT AKY ,commrndatafhs,’] Me that hold- 
eth a chuich living or preferbient in commendam, 

COMMENDATORY letters. Are fuch as are 
written by one bifhop ro another in behalf of any of the 
clergy, oi others of his dioctfe, travelling thither, that 
they may be received among the faithful : or that the cleik^ 
may be promoted ; or necefiories adminifiered to others, 
fsfe. fevetal forms of thefe letters may be feen in our 
hifiorians, as in Bede, hb.z c, i 8 . 

COMMEND ATUS, One that lives under the protec- 
tion of a great man. Sfelm^^Comn^endatt iomines were 
perfons who by voiuntaiy homage put themfelves under 
the proledtion of any fupcrioi lord . for ancient hom^ 
was either predial, due for fome tenure ; or perfonal, whim 
waswliy compulfioti) as a fign of neceflary fubje^ion ; or 
voluntary, \^th a defirc of protcdlion : and chofe, who by 
voluntary hotnhge put themielves under the protedlion of 
any men of power, were fomecimes called horn nes ejus com* 
mendati : and fometimes on*/ commetidait, as often occurs 
in Dome/day, Commenddii dimidii were thofc who de- 


t' ♦«( p«w iMiJf 

' bc^g 4 ^ f low were like under, 

tenets, ^der the coipmaqd oC perfqns that ^were de-- 
|Mef)!d 4 pts ihemfefves 00^2 Aiperior lord t. alfo theie werh 
£mieh Jkh'^cmmwiaU^ wKo b^e 4 dduble relauou to (ueb 
depdqdW loy^s., This phrafe (ceros to 

|ii \n 4 compliment Commtuf tifueb 
ijrAnffi is to let him k^ow, I am his bmik 

JervMt^ of Feuds, caj), 20 

POMMEKCB, Trafiic;k> trade or’ mer- 

cbandiil MV buying and felling of goods. 

There ts »aiftin£lu>n between cmaierce and trade 4 the 
forh^^ f<fiatee to our dealings with fbretgn natiooi, or 
odr qolobW ife. abroad i the other to our mmual traf-» 
fick and de^liegs among ourfelvei at befme. ^ 

Mo municipal laws can be iufiictpnt to ord^r de- 
termine the very dxtenfivc and complicated aftaira of 
tiafiick and m^rc^handiae. neither can they have a pro- 
per authority for this purpofe i for as thefe .ire tt^aof- 
adtions Cuirned on between fubje^s of independent fiates, 
ihe^Uhicipal laws of one will' not be regarded by the 
other.— -For this reaibn the affairs of commerce tuc re- 
gulated by a law of their own, called the Law-merchant^ 
or Lex mereator ra, whiO\ all nations agiaejn and take 
notice of. And in particular ic is held to be part of the 
law of England^ which decides the caufes of mrrchaius 
by the general rules which obtain in all con^mercial 
countries. See further title Mfhcbart* See alfo litlo 
Sdl of Excbftngt . 

CQMMISSARY, commtJ[uim } A title in theecckii* 
afiical law, belonging topiie that exervifech fpirlcuaLju- 
nfdidhoti, in places of a diocefc which arc fo far from 
the epifcopal C(ty, that the chancellor Cfinnot call the 
people to the biihop’s principal confiltory cqurf, withoUB 
then too great inconvenience, i his commUlary was oi« 
dnmed to iuppfy the biibop’s jurifdiftion and office in th^ 
outplaces of the tiiocefe ; or in fuch places as aie pecu- 
liar to the biibqp, and exempted from the jurifdi^ioxi 0/ 
the archdeacon for where, either by prt Icriptioii or coin- 
pofitiort, Archdeacons have junfdiU ion within their arch- 
deaconries, as in moll places they have, this commtjfafy it 
fuperfluoui and oftentimes vexations, and ought not to 
be ; yet in fuch cafes, a commtjjeny is (bifietimes ap^ioiDC- 
ed by the biffiop, he taking prellacion money of the dreh- 
dsfacop yearly pro exio ion jurifdi^lm, hs it is ordinarily 
‘ called. But this 11 held to be a wrong to archdeacon^ 
and the poorer fort of people. Cowells Intup. 4/1^.538. 

There aie oJfo commijfattts in time of war. rerfons 
fent abroad to take care of the fapply and difiributioti of 
provifions for the army. 

COMMIlSfSiQN, cmmifto ] The warrant or^ letters - 
patent, which all perfons excrcifing jurirditlioh either or- 
dinary or exiraordlnary^ have to auchonle them to bear 
I or determine any caufc oradlion; as the ecmmtjienof (ho 
Judges, Commtjfou la with us as much d Ugaiio 

I with the civilians and this word is foniecimes extended 
farther than to matters 0/ judgment; as the eommt$pn f 
I purnfeyanee, fife. of inquiry diall be made to 

the j utliccs of one bench or the other, fsft. an<Lco do law - 
ful things, are grancable in many cale^ .nllo mod of the 
gi^ac officers, judicial and minifienai, of the realm, art 
made by commijfuino And by fwch Lommijjiom, rreafons, 
febries, and other offences, may be heard and deter- 
, mined , by this means hkewife, oaths, cognifances of 

fines. 
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tAe«» WidanAwrit iHiiieiit, vitn«ftt«snmined, 0 fi^ 
found. Sh. Ai. lit V Rrf> 39 o'SiKi Stt$t. 4X S, 3. 
e. '4^ iM9ft ^ tbefe Urnmifflons ar« afipotiit^ bf the 

IS(f«5 oW rr ihe Oietai Seal of EuglanJi but t cmmt^oM 
ilMer the Great Sc.il may be determined by a 
riuy seal ; ahd by grandnrgr another new to do 

tVp^ Ante lhin^« the fOrmej emmifflm determiaeii and 
Ojt death or dtr^^t of the Kin^ the mmlfiMt tjf 
and’ olheeri generally cf alb. Tttt, Cmmifn t Dytr 
' aS9^ uafe formerly a High^V 9 mmiffMQuutt fontid* 

edlon 1 KHt., f, i> but It was abolithed by St^J. i6 Ctir^ 
i« r 1 1 ; and 1 3 Car a. r. a. Of rmnar^se/ divers may 
be feen in the table of the •/ Writs, See afib Ststts, 

H tJetr. 4. r. 9 : jHtn. 4. r. n : 6 Jk e. 7. By which 
' iaA adi« f 27» it ii provided that no greater tihmbee of 
bommiflioners Omit be made for the txecutioa of any 
office thin h.id been prevtooDy^iiKiak 

C0MMIS810K op AKTicipettofff Wat a tmmijfm 
under the Great Seal to cbHcCIf « fEta or fubfidy before 
the day. ij/f. S. 

CoMHisstoN OP AaEATy'^A^e tidej 
CoMMiaiibN OP AasociATioir. 
mt€ two or more learned perfons witlilj 
feveral cirenits end coontiet of Wm 
AJpft^ Ctr<ntt, 

Commission op Bwrpupt/ See tide Bantrufi, 
Commission op CHAaiTABts Utfs, Goes Out of the 
Chancery tb the biiho|i and othcr$« where lands pven to 
charitable ufei art milemployrdf or there it any frand or 
difpiutet concerning them^ to Cioqulre of and i^reft the 
abofe, Stat. 43 Blm,c 4 .<^ae titlei ChmilahhVJes \ 

MfertnudHu 

Commission op DeiyOATEt. It a commiffion ntider 
the Great Seal to certain perfoni, nfually two or three 
temporal lords, as many btlhops, and two judges of the 
lawt to fit upon an appeal to theKin^ in the court of 
Chancery^ where any fontence is given in ahy eccleiiafll- 
cal oaulc by the archbilhop. Stat. ae H. 8. r. 19. Now 
genemlly three of the common law jadges, and two Ci- 
viliant^ fit at delegates. 

Commission to KNbuiRB or FaOlts against the 
£4W» Was an indent comroiffion fet forth on extraordi- 
occafiotts and corruptions. 

Commissions OP the Pi aOb, See title Patce, 

Commission op Lmnact, A commifiibn omMC^mi- 
tfty to enquire whether a perfon reprefented t6.be n In- 
natkk be fo or not ; that if lunacick, the King My have 
the Care ol hts eftate* tde. See title Ltmatiei, 

Commission op RaBiLtioN, Otherwife called a writ 
of rebellion, iflues when a man after proclamation made 
by the fiierifff upon a procefs out of the Chamayl on pain 
of his allegiance, to prefent himfelf to the court by^ a day 
uffigned, makes default in his appearUnf^e: and this com* 
mifiion is direded to certain peribns« to the end they^ 
three, two, or one of ihi>m apprehend the part/i orcaufo 
him to be apprehended as a t^hel and coniemnef df the 
hingslaws, wherefoever found within rhebingdefO» and 
bring or c^nfe him to be brought to the court on a dSy 
therSn afiignedi this writ or commifiion goes fonbafter 
|in attacl^eiit recomed* nm efi imfcnsiu^ &#. Tkists^k 
£^.«-»8ee title uf/zardurm/, Chancery, 

Commission op Sbwbrs, Is direded to certaM*plr« 
tw to fet drains and ditches we(| kept add rnainlmMimri 
mviby and fenny parts of Enj^Und^ for the uqiUtr^ 


■ COWM 

cofii{mitdecf 

giwAoedv si if 9* 

bztijkwlfen/ilm, 

^MMtsi|6V dy TatA^nr PogdioM PaiNotrt> 

Is let^lilei fiM trinfo&ed be* 

tween fidfot nod^hliigdbil^* By imhs^^hdofs and 
^ minifiim# fb^ ihd^ 4 Mtu 4 ddvhn|dg«i^ tekiagdomam 
ilSdttbe. , ' ^ 

^MMisstoB fd TAgg Mo IMiit'rdn Wan, Was a 
cdmmtiiioil fo ptiA or force meu'liito the klng’N fervice* 
TkBpmfyer othepr^teg has beOnhermWoir dodbted, but 
the leggHqr Of it b now fully eftabtilhed. ^ Vide Rep. 
f$4t I Cmm. 4191 Cmb, ti^s^^Tmhbdt 

cifos Omp* ci7>>-6ee ciijei iSttrhftt Navy. 

<X>MMISSlONBft9 rbwM^lwirfv/ J Ne that hath a 
cornmiffitm, letters patent^ or other lawful warrant to 
examine 'aay mat^rti or to execute any publie office, 
fAe.* And moLt eetM^^hners are to hear and determioe 
ofieitces, jvithottt any retnm made of their proceediogs ; 
and others to inquire and examine, and certify what is 
found. 4 Nde. <*9^ * &0ivjff!gnerti by the com* 
mon law, mutt parfue the kutherlty of the and 

perform the e&ft thereof s and they are to obforve the 
undent rules of the eonrts whence they come t and if 
they do any thing for which they have not anthorityi ft 
will be void. a&. /^p.a5; Co Lit. i$7. The office 
of eommifiioners is to do what they are commanded'; and 
it is necefiarily impliedi that they may do that alfo, 
withoot which what is commanded cannot be done : their 
enthority« w^en appointed by Boy fiucute lawj muft be 
ttfed as the ftatutes ^fcribe« 1% R^f. 32. If a com* 
miSon is gjven fo emmiffieners to execute a thing againll 
law, they are npcbpitnd to ecjcept or obey it: eommiffm* 
ers not receiving a eommMItob may be diAharged, upon 
oath before the Barons or the Exchequer, £^r. and the 
king byfup^fidem out of Ch^ncery^ may diicharge am* 
^elides emn/ifitii^Ffj relating to judicial pro* 
Ceediagjl 1 foW are the Tteafuryt otthe 

Cujfomsy nmneAUenees^ alienations^^ tsfe* of which there are 
an infinite number. 

GOMMITTEEi Are thofc to whom the confidera- 
don or ordering of any matter is reforZed, by ibme court, 
or by confent of paities to whom it belongs : as in par* 
liament, a bill eitner confonted to and pa£d, or denied, 
or neither, hut bejng referred to the confideradon of cer- 
tain perfons appoiktra by tRk Honfe farther to examine 
it, tl^y are thereupon called u emmUtee^ And when a 
parliament is called, and the fpeaker and members have 
taken the oaths, and foe landing orders of the Hoofe 
are read, eommitteis are appmnted to fit on certain 
days, the cmmttet of fiMll»et^ of religion^ of griev^ 
anees, of emrisf /tyffor, and of trade; which are the 
ftanding eommrttea. Jfut though they arb iq>pninted by 
every hew parliament, they- do not alt of thcQS a^ only 
foe evtsmitteh of privileges ; ami this being not of the 
whole Houfo, is firft called in foe Speaker^a chamber, 
from whence is adjourned into foeHoufr, every one 
of the Houle haviiig a vdte therein, though not named, 
which makes the lame ifitalljr very nomerous: and any 
member may be prefent at aiqr folefl coamiaet r but is 
'not t6 vote unlefs he be hamed^ The chairman of the 
gland committee^ who is.a)1aays fome leading member, fits 
In the clerk^s place at the table, and writes the voces for 
and againfi the matter reftrred to foem4/aodif foe nnm* 


^ *C. oa^a 5^X.^u^ ft ^Pm^iiUWjKdl #»i|fii «6fU{ik^ that a liwfatfy 

mHltdthX faca *Vi WtJ^ iatjE juilify hriafflog th« ^ty i# 
l^joowabtp^iaibiaijer rp bp carried by him bcforfta)a<« 
l|^ oC PMpi mi4 Ipa&uich ai the ftatutct of i 6r p 
tM ^.(1^ ) P^btMt es^ 10. which dU 
toft brbpffht b^ore a juftice of 

the jpate fo^iiilOQOv exatmnedbjr bim^ jia o^et 
to their briM eohittitted^or feem dearly »o iiip* 
poA, thetalTfoch perfoiu ere to be brought before Ittclf 
Jefticofor Ai|^ porpoAt ami lnafimi<h as fhe tetnte of 

i ll Cork Oi. 9 f commonly ci^led the J^em-mput ed^ 
tm# lo ibpp^ Mvat alt perfoii wlb aitli coihl&rtM tp 
pii^ j|re there detfioc^ by virtue of Aide win^aat in 
writingc wl^b/eeios to be {ntended of a cotoibitefieot by 
Arne meiprate, and the cooftant tenor o^thh lf$M bpolub 
pradice and opinions, are agreeabto hereto ; it if oer^ 
raiety moft edvifeable at this day, for any pirate jper« 
foQ who nrreiU another for felony, to canm hjtni 10 bf 
brought, as ibon as eonvenjleiit^ he may, before fomo 
juftice of peace, that be may be commiueci or basAd/by 
him* a C r. id J 3* ^ 

' It if certam, diet the Fri^ CioTrr/, or any Oftepr two 
of them, or Secretary State, may lawfully commit per*; 
Tons for ffceifia, and for otJber iiffimus againft the State, Isa 
4g all aps the); have done, a Hami. r, C 1 17. 

As to COmmitmejiia by the Priry Cetfoctl^ two caSSk ht 
limatJ, (I im. fki I 7 f 0 pre^pfoppoA Amo 

powee for this purpoA, wiAout faymg whac f apd t|io 
caAIn I jAukefi a 97 » tWHiy rtcetnlAi |pch a power In 
Wei Treajm. Bat as to the jfurifdiftion of Privy Conn'o 
cijjiort in ^her joftbnees • k d^ pot appear to b* to 

Cither claimed or exerciAd* But A^ an io co|iimk<p 
meats ^ iho Secretary of ^Btate for /rA/| the cafes of 
aad 'Stifhn^ .which Ur 4 Cmwb* Aid ate efta« 
bamed^ aitd the Coott Jias no i^ight tp overtarn them. 

Ui$. jajt 

As ttk epmmitmeau by the Secretary ^ Sfatti In th# 
caA of Mntich v. C. Wch. 6 G«a. j, open 

o (peciat verdtA, refpe^liag the validity of a Secretary 
of Scale’* warrant to Aiae perfons in the cafo 

of hheh, a very cHtlcsl enquiry was made into the Adreu 
of this power in that oAccr, iO cafes of libels apd ether 
Store crimeu 9 275: li 317, appears 

that the bing being the priadpal cooferyatorof Ae realpp^ 
thoSecfecary of State has A much of the royal'^ucbot^ 
transferred to him, as juftifies ceernttmeot tor tbcA crimSi, 
but not the fiizufc rfpafen. 

The foiling infoioces of commitoivats by tbc Privy 
Council and Secretary of State, will further explain tlie 
nature of ibfs power»~i« Ho^eU, was commiued in the 
aS £A». and milyard in the 30th>f//o. by SrCretaty 
Jogham, Privy Councillor ; and k was determined that 
where the commitment is not by the whde council, 
cauAfliullbecxpreftcd in the warrant* iLcen.ji, tiUen, 
X7$. fed vide Stou as Car, a« c^\i L^^d Paym 65*-^ 
2. Jnae 34^ £/r«« ahe Jadges remoaftrated againft thp ex» 
erciA of this powey ^ and deeUrrd that all priAnerS may 
be difehafged, uiilefi conimitted by the Queen^s com*- 
mand, or oy ber whoA council, or by one or two of 
them for H^^^ttcafiam i Ad, 297.^3. Meivto was com- 
.nitted, oe»4C, 1, by Secretary Omruait^ On Afpkionof 
I higb-treafoti: bm the Court thought Aecaufe of the fof- 

flClOli 


put UrdqhelBott Ar^'pordng so ^ Hdm^tfAarhb 
earriedflmlbh^ fhe ribeir, ^ thu 
to hk eholr,^ (who ^pits k A |ba Mgjhnii^ UUdr^ht 
m«ce h UM under ibe^mUo)i^ be A ioi|io^duiwo to tho 
bar, and A biiag up hU |o J|h 4 ^tabir» After a 
bill is read a fecsond riiaom the HodAof^Ceminim^ 
Che qweftfoa A put, whmher^it fouUta.cmonek^ eo a 
cernmlme rf the ^hek hm/c. Or d prHfmdmtiifte^ I and 
cbd cmmiUfiu meet in the Speaker Vchanmdc# and repoVt 
tbeir opin An of the biH^yUa the amendments, &fc*v Ai»d 
if there be ahy eveeptiona againft the ameiKiiiieau re- 
ported, the bill may be rnmsimihirde^ndghsperfoovmabc 
a emmitiee, which may be adjouraddby npr, i*ex 
Conjiimtims iso.’^See tide ParfiSotM, 

There is a Committee tf the Khg^ mentioned in W^t 
Symh, tit. Chancety^/etf, 144* And Ais hath been ufed, 
chough improperly, for tne wido%v of the king's tenant 
being dead, who is called the cmmttee^ the jKutr, that 
j8, one committed by the ancient law of the lana to the 
king's care and proceCHom iCiich,/ejf j6o» 

'The Cemmtttfe of a lunattcic, idCet. is the perfon 
to whom the care and cuftody of fuch imntitSkUcemmttted 
by the Court of Chaacety. See titA 

Moft Corporations have their riSsw/Wi of felefft mem- 
bers to perform the general routme of bofiacA* See lii^ 
Ccryeratioa, 

COMMITMENT, 

The fending of a perfon to prifi^n, by tfr order, 

who hath been guilty of any crime. 

Anciently more felons were committed to nabi wfihoot 
a fiattmus in writing, than were with iu focb U^ru com- 
mitments by watchmen, conftables^ wc, Ben 1 Nl 
610.— But now fince the Haiiat-e^^c 9 i\, a Commif-^ 
mhnt in wihi^ feems more necelwy |han formeriy;' 
othcrwife a priAner may be admitted to bail under inat 
1^ whatfoever his oftence may have been. MunPs 
title Commitment. 

I. What kind of OJenders puy h immiteii amity 
•whom I and tu what manner* 

II . To what PrtfoH they may he committed | and at eohffi 

Charge, 

III. How thjty mey he removed ard dlfihargtd^ 

X. Th2ub is no doubt but that perfons apprehended 
for ofFences which ereuipt bailable^ pad alfo ail peribas 
whojiegled to offer bail for oiences which are baiAble, 
moft be'commicted. 2 F. C. c. 16. § i.— is (aid, 
that wherefoever a juftice of peace 19 impowered by any 
ftatote to bind a perfon over^ or to cauA bim to da a 
certain thing, aad fuch perfon being in his preAnce foi}! 
refuA to be bound,' or to do fuch Uimg, the juftice may 
commit hjm to the gaol to remam there till he ftiall com* 
ply. Id, th, j 2, 

It feems agreed by all the old books, Aat s^herefoev^ 
a conflable or private perfon may juftify the arreftAAen- 
other for a Alooy or treafon, he may alfo juftify the^d- 
ing or bringing him to the common gaol } and that evc^ 
nnvate perfon bath as much autbon,ty m cafes o^f this 
kindi aa the Acrift^ or any other officer | and may juftify 



COMMIT 

Plcton Aould have bcmv expri^ited. falm^ 

was committed by ^temmciU 4n> 14C. a, for higft-ti’qj 

fon P'au^hn 142; I Sid. 78; 1 305. — 

5. Fi/i^fitrick by the Pitvy Ct^ncil , au. 7 W' 3, for high- 
tFeafon*^ii| aiding an efcupe: and bailed for neglcA of 
]>rafecution, 1 SM. 103 — 6. Fixity was commicccdt an, 

5 IP’, M. by the Seot^tmy of L^d Kviitn^kam^ 

fpr refuflog to declare if he was a jefuiu Otrtb.z<)\. 

7. Kchdtd ond Roc were committed, 

7 3» \>)* Scereiivy Timnhal for high ticafon, in afhrting 

the efcape of Montiomcv^ ; and by HuU^ C J held good, 
Init the prifonerG were bailed, \ S.T 559 * 5 7 ® • 

$9^: Hoit 144: L>rdRaym,6\, 3. 343 • 

12 Mod 82; I SdlL 347 8. Daby was committed, 

10 An. for publithing a libe] ; (quasre foi fijony^ 1 1 S. T. 
311;) called the OLfit and the court held the war- 
rant goed and legal. Fottt/c. hfO* \i S.T 309 -~9« Sir 
IV. WyitJhmfi was committedi an l by S(Ci€tary 

St%uho/i^ for high treafon ; and by Fat la, C J held 
good. Sha 3: $ Fin. Ijohni SiarFdali'i and Du- 

pJing and dJu utj were committed^ a Geo. 1, by Lord 
TeiinpLttd, Secretary of State, for pcaaices, 

and admi'^ted to bail 3 534 

relied and tommitted by warrant fr« ihp Secretary of 
State, for being the author of a fedluoits libel, and hrs 
papers feized, and he continued on his |ecogni»ancc, 
a/t. 7 Geo. 2. 8 Mod. 177 : ii S.T. 309 —12. ffe/tfiy was 
'Committed, an. 31 Geo. 2i by the Lari of Ihldonefs^ Sr- 
iictan /States for high-treafon, in adhering to thekmg's 
tnemies. 1 Buri. 642.~‘13. Shebbem wms* committed, 
31 Qto. 2, qn two warrants frpm the Sritc/a*y of 
for a hbeh l Buir. ffVkes was (ommitted,<w. 

5 Gpe. 3* by warrant from the Earl bf Halhfaxy Secre- 
t iry of State, for a libel; but dilcharged by his piivilcgc 
of parliament. zWdf. 150: 11 *S\ 7 ". 302.— 15 Sayei wai 
appiehended, iQ Gio. 3, by w’arrant from the Earl of 
RiLhjofLl, Stcieiarj of State^ for high treafon, and bailed 
by lord MansfitU. Blaik Rep. 1165.— See further title 
Fadil. and alfo title 

As to the manner of commitment, it is enabled by 
2 W 3 ^ yi. c. 10, That jufiices of peace (hall exa- 

mine pejrfqns brought before them for felony, Irc. pr 
Aifpician thereof, before they commit them to prifon, 
and Ibjl bind tbeir accufers to glirc evidence ngainll 
them. See 2 Hanvk. P. G* c. \ 6 ^11. 

A Juftloc of the peace may deuin a prifoner a rcafon- 
abk time, in order to exaitiiiie him ; and it is (aid, that 
three days is a reafoiiablc time foi this purpofe. zHa-xb. 
P. C. f. 16. 4 12 : Dalt. f. 125 . 52, 591. 

Every commitment mull be ia writing, and under the 
band and fcal, and (hew the authority, cl him that made 
it, and the tune and place, and mull be direiflcd to the 
keeper of the prifon. It may bq either in the king 
name, and only idled by the ^ullice, or in the jultice's 
name. It may tonimand the gaoler to keep the party in 
faft and do # ruRo 1) ; tor this being what he 15^ obliged 
to do by lav/, it can b*" no fault to command him fo to 
ili z Hawi P. C c. 16 J) 13, 14. 15. , 

it ought to lit forth the crime wdth convenient cer^ 
raintj(,^%vhethei the « inmitnieiu be by the Privy Council, 
or^py.otlr f auihonr; , otherwife the officer is notpu^JCi 
i<^ -ui r f fu h tv^sihithy for fuflenng the party to 
itCvap-", Aio the ciuit, bdirc whom he is removed fo 
lo/crj. Ought to dd^harge or bail him; and tnu 


MtENT n: 

doth no( only kofd Whetc caafe at all is cxpedTcd M 
the cpmmicmfnr, l^iU olio where jls fo loofely fqt fpr^, 
that the court oannoc judge whether it were a reafbnable 

? round fi?r imprifonmcnc or not. 2 Hkwi. P. C. c. | 5 . 
17, See titles Aiireji ; Ball. 

A commitment fof high rrcajbn or felony in general, 
without expref&ng the particular fpecies^ has been held 
good; 2 Hanuk^ P. C. c. 16, J 16. But now, fince the 
Habeas-empus fcems chat Aich a general commit- 

ment is pot gtfllP and therefore where A. and B weie 
committed for mdirtg and abetting Sir Jaynes Monfgomry 
to make his efcape, who was commitied by a warrant of 
a Secretary of State for high treafon ; on a Habeas-cot pus^ 
they were admitted to bail, betaufe it did not appear of 
what fpecies of treafon Sir Jam.s was guilty. Sbiif. 596 : 

I SaU. 347. S. C. 

It IS fafe to fet forth that the party is charged upon 
oath ; but this is Pot nccelliry, for it hath been i el jived, 
that a commitment for treafon, or for fulpicion of it, 
without fetting forth any particular accufation or ground 
of the fufpicion, is good 2 Hawi. P. C. c, 16. § 17. 
'Phis refolution was in the cafe of Sir IV , Myndiiam, 

2 Geo. i, who was committed by the Secretary of State, 
for high -treafon, generally. S//a.2. 3 /'’/» 515, at largo. 

It was confirmed by Prau. C.J. in //' 7 /ic*S cafe, com- 
raiticJ by a fimil ir wiirant for a lib?!, z H'llf 158: 

11 S. T. 304 And Mr. J Fofier fa>s, in cafes wherein 
thejuftiLff of the peace hath juri/dUuou, the legality of 
his warrant will never depend on the truth of the inform i- 
tion whereon it is grounded. Cttrits'jCa. 136 — Scealfo 
Dnlt. Cromp, 233: 2 /«/?, 5 z : Palm. 558. 1 Salk. 

347: ^Mid.^%\ 10 334: iH.P.C.^^z. 

Every fiicK w/yriWr ought to have a lawful concluiion, 
C/J5. that the party be fafely kept till he be delivered by 
law, or by order of law, or by due courfc of hw 5 orthat 
he be kept till further order, (which Hull be intended 
of the order of law) or to the like eflea ; and if the 
party be committed only for vVant of bail, it feems to be 
a good condufion of the commitment, that he be kept 
till he find bail ; but a commitment till the perfon who 
makes it lhall t ike further order, feems not to be good, ^ 
and it feems that the party committed by fuch or any 
other iiicguUr may be bailed. zHaxk. P.L\ 

e. 16. § j8. 

Alfo a commitment grounded on an a£l Of pailiamcnt 
ought to be conformable to the method piefcribcd by fuch 
lUtutc; as where ihc churchwaidens of Northampton were 
committed on tiu' 4", PliZ. cap. 2, and the warrant con- 
cluded in the common form, vi'z. Vutd they be duly dj* 
cha\^ed aLCordtng to law ; but the ftatute appointingV 
the patty Jhould then timam until he Jhould account, for want 
of fuch coneJu/ion they were difchargcd. Catth. 152, 153. 
And where a man is com nutted p a cnnjinal,. the coii- 
ciuAon mud be, unttThc it deliMotd by due ciutjt of law. 
if lie be comipitted for contumacy, it ihould be, until he 
comply. 

11 . All comhiitments inuft be to fome prifon within 
the realm of EngLvtd. Fqi, 

By the Stat. 31 Crt/.2. tap. a, the Habtas-coipus aft, 

11 IS enailedv That uo fubjedl of this realm, being an 
ml. ibitant or rcfiant of this kingdom of LnglanJy domU 
rif n 1 1 IFahsy or town of Bmvi.k upon 'Ixtedy lhall or ^ 
Ht be lent prifoner into Scotland^B eland, jojey. Gurtn/ry. 

* Tun ter. 

u • 



or lota any part^^rrlfons, iflandt, or 
beydnd th6 leas# ^^hich dten werei^ or at an^ liinti 
ifter (hduld be, wichia or without the dbrnioioni 6f hir 
Majcfty.*" 

By $tat, 14 Ed, j. c. to, SheriiFli mall have thecufto* 
dy of the gaoh aa before tint time they were wont td 
have, and they {hall put ^n fuch under- keepers /or whom 
they will anfw^r. And this is confirmed by Sfai, 19 Mfir. 
7. caf. xo. Alfo by Star, ^ Htn^ 4« Ciifs IQ, it is 
ed, That none be imprifoned 
peace, bat only in the common gaol, to Idrds, and 
others who have gaols, their franchife in this cafe,’* U 
feems that the King’s grant, fince cht ftatute, 5 4, 

c. 10,. to private perfons to have the cuflody of prifonerr 
committed by jufiices of peace, is void. And it is faid, 
that none can claim a prifon as a franchife, unleA he 
have alfo a gaol delivery. 2 Hawk, P, C. c, 16. § 7. 
See Staf 1 1 1 2 /iT'. 3. f. 19 f 3, made peipetual by 

St,u. C Geo, I. c, 19, t6 enable jullites cf peace to build 
and repair gaob in their refpeftive coiinticb, wheic a 
claufe like Hut in Stat ^ 4. e 10, is inferred. 

Alfo It hath been held, that regularly no one can juf- 
tify the detaining a prifoncr in cultody out of the com- 
mon giol, unlefs there be fome particular realbn for fo 
dong; as if the pirty^be fo d^'ngeroufly fick, that it 
would apparently hazarJhis life 10 lend him to the gaol; 
or theie be evident dangei of a te/tous from rebels, fiJ'c. 
yee Cendant prr£iuc feems to auchorize a commitment to 
a medenger; and it is faid that it (hall be intended to 
have been mide in ordci for f’le carrying of the party to 
gaol 2 Hawi P, C e 16. ^ q. 

And i*- isfnic, that if a conlhhle bring a felon to gaol, 
and the gaolcj lefufc to iecei\e him, the town wheie he 
is condable ought to keep him till the next gaol-dclivery. 
PL i\ C. 1 14 2 liaxi^k. P,C c 16 § 

A prifoncr in the cudo iy of the K. ng’s mclTingcr, on 
a warunt fiom the Setretary of $t.ite, who is brought 
iiuo K, B by HaU'ii mfms tobebultd, but has not his 
bail ready, cannot be committed to the fame culloJy he 
came iit , but mu'l be committed to the cullody of the 
marlhil, whuh will prevent the neccirity of fuing oik a 
new Plibec^ rorpus ; as he may be brought up from the 
pnlon of the court, by a rule of court, whenttei he thaJl 
be prepai cd to give bail 1 ihm 460. 

if d perfou arrefted in one coun^^y for a crime done in 
it, d) into another county, and be reuken there, he may 
be committed by a judicc of the firll county to the gaol 
of fuch cou tly PI P, C 93. But by the better opinion, 
if he had before any arred fled into fiuh county, he mud 
be commirtcci to 'the giol thereof by a jullicc of fuch 
county. 2 Plaivk P, C. c, 16. } S* Dah c. 1 18. Alfo 
it feems to be laid down as a rule by fome books, that 
any offender may be committed to the gaol next to the 
place whore he v/as tjken, wlicther it lie in the fame 
county or not. 2 Plauk, C. c. 16. § Sec (nfi, Sttft, 
24 Geo, 2055.' f 

By St at, 6 Geo, i. c 19, Vagrants and other criminals, 
offenders, and perfons charged with fmall offences, may 
for fuch offences, or for want offuicties, be committed 
either ro the common gaol, or houfe of corredfion, as the 
juffices in their judgment fhall think ptxiper. 

By Stat, 24 Geo, i, c, 95, If perfon is apprekendedr 
upon a warrant indorfe^ in anoflter county, for an of- 
fence not bailable, or if lie (hall not there find bail, he 
You. I, 
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carried back intt^the ii^A connty, end be com* 
OTk if ba^abie^ bsdreil^ by the juilices In fuch 


Ai^cd the^tu^e/ of corhmitnfent, it h eaa£^ltt||g 
3 y^rr. 1. c, 10^ that offenders committed aie^ bear 
their own charges, and t|ie tHirges of chofe who areap* 
pointed xo gom them ; and if they refufe to pay, thn 
charges may be levied bv faic of their goods. And by' 
Stat, *7 Geo4 a, 3, If tliey have no goods, fsic, within 
the county where they are apgreheoded, the juffives arb 
to grant a vtfarrant on the ireafurer cf the couuty for pay«* 
meat of the charges. But in MtdMe/ex the fame flian be 
paid by the overfeers of the poor of the p^rifb whtre the 
perfon was apprehended. 

By the S/at. 3 Hen, 7. c, 3: The ffierifT ffiall certify 
the names of all prifoners in his cullody (o tbtjuAic^s of 
g 40 l-dchvery. 

Iir. As prifbners ought to he committed at firA to the 
ptoper prifon, fo ought ih'^y not to be removed theace, 
except in fome fpecial cafes ; and to this purpofe it it 
enacted by 31 Car, 2 ca^,zy *• That if anyTubjfrt of 
this realm (hall be comniirted to any piiion, or in cutlody. 
of any officer or offiters whaefoever, for ahy criminal, oV 
fuppoied criminal matter, that the laid perfon (hall not 
be inemoved from the iatd prifon ..nd cuflody^ into the, 
cuAody of any other officer or officers ; unlefs it be 
Hnheas^corput^ or fomb other legal writ ; or where the pri* 
foner is delivered to the conAable or other inferior offi- 
cer, to carry fuch pri foner to fome gaol j or where any 
perfon is fent by order of any judge of aiTrzo, 01 juAior 
of the peace, to any coihmon work-houfe, or houfe of 
corredion, or where the prifoier \i removed from one 
prifon or ^ace to another within the fame ^unty, in or* 
der to a trial or difeharge by dtfe courfe of law 1^(1# 
cafe of fuddeu fire or infedlion, or other necefficy ; upon 
pain that he who makes out, figh', or^uAtc^fignls, or 
obeys or executes fuch warrant, fhall forfeit to the party 
grieved 100/. for the firA offence, 200/. for the fecoud, 
^c. zH^rjok, P C* i6, J 10. 

A perfon legally committed for a crime, certainly ap» 
pealing to hav^ been done by fome one or other, Cannot 
be lawfully dtfeharged by ^tiy other but by the King, 
till he be acquitted on bis trial, or have an i^notantde 
found by the grand jury, or none to profecuce himton a 
proclamation for that purpofe, by the juAices of gaol de- 
livery. Hut if a perfon be committed on a bare fufpi- 
cion, without any appeal or indidment, for a fuppole4 
dime, where afterwards it appeal’s that there was none; 
as fur the murder of a perfon thought to be dead, who 
afterwards it found to be alive ; it hath been holden that 
he may be Cifety difmifftd uiiliout any farther proceed- 
ing; for that he who fuffers himtoefcape, is properly 
punifhable only as an acceffory, to his fuppofed offence ; 
and it is impofliblc there ffiould be an accdfjry wheie there 
can be no principal ; and it would be hard to punifhone 
for a contempt founded on a fufpidon appearing in fo un- 
conteAed a manner to be ground lef». zHawk, P, C r. i6« 
f 22. But the fafj^A way for the gaoler, is to have the au- 
thority of fome coun, or magiArate, for difcharging the 
prifoncr. 

If the words of a Aatute are not puifued in a commit* 
ment, the party fhall be di (charged by Habeas torpus„ 
See lilies Bad, Impufinment, Pnjmu Zc, • 

LI COMMOlvNE, 



COMMON.!; 


COMMOI6NE, Fr ] A fellow monk ; one that hvei 
in the (ktne ^nven^ 3 AF ‘ S* 

CCMpWtOrlAL’I Y, f&i>ulus^ fUhi^ coMmrmttus*] In 
Art J^r chartas^ 28 EfI. 1. r, 1, the words hut Ir Om- 
tnune d^Engiuerre^igm^y all the people of England 2 Inft. 
S)9. But tins word is gcnernlly ufed for the middle fort 
of the k5ng*^,fubje^s, futh of the coinmuQ«; as are niiied 
beyond the ofdinai7 forty and coming to ha\e the ma- 
naging of offices, bv that means arc one degree under 
burgefleSy which are iuperior to them in eder and autho- 
rity ; and companies incorporated are faid to conrill of 
mailers, wardens, and commpnal/yt the firil two being the 
chief, and the others inch as are ufualiy called of the li- 
very, The ordinary people, and freeholders, or at bell 
kni^ts and gentlemen, under the degree of baron, 
have been of late years called emmunuas frgnt, or tota 
terra CQmmuntns\ yet antiently, if we credit hraJy^ the 
barons and tenants tu cagne. or sniKtary men, were rhe 
cemmuntty of the kingdom ; and ihofc only were reputed 
as fuch in our moil ancient htllonesand records. Brady j 
Qljf* to hu Inttoditd, to EftgL Htji. i 

COMMOW.^ 

Commumtu"\ A right or pnvilegCy, which one or more 
perkms claim to take or ufe, in feme part or portion 
of that which another man^ lands, Wkters, woods, 
do naturally produce; without having an abfolutG 
property in fuch land, watcis, wood, It is called 
nn tncofporeal rights which lies in g)ant, as if originally 
commencing on fome agreement between lords and te- 
nants, for Ume valuable purpofes ; which by age being 
formed into a prefcription continues, although there be ro 
deed or inftrument in writing which proves the original 
contraA or agreement. \Kcnt 387, 

I, Of the fevered Ktnds rf Commmt. 

II. The Inter efi tf the Owner of the Sotli aVir’sr, of 
Approvement and Inclofurc. 

III. The Commoners^ Infer e/i in tb< Sod ; and hcre*r^ cf 
Apportion men t and Extinginlhnienc. 

I, There is not only common of pafine^ bu" . Ifo com- 
mon of prfnfy or common ot 'er/ ; common 

of tmhary^ wtiicli lee under theii fcvcnl hendv. 1 he 
word common however, in Hi moll ulual accepfaium, 
iigniHfs dommett of Ihis la a riv> lit of feeding 

one’s bcad^ on another’s ! md : ior in thole waHej/rrund 
ufu.dly called common^, ihe {.loptriv ol the foil is ge 
nri illy in the lord of the manor; as jn tom non fitU ^ n 
is in <he piriiciilar reii^rts This kind of cominoTj is 
diilded into corrmon m g? /j, com-^icn atifnidift^ ion mon 
appurtrnhnt^ aud tbinmon jrr cau/r dt *ta t 

Co7.mrn n grf is a liberty 10 hive tommin alone, wirh- 
out any lands or tencmer(»«, in another pnlonS iind, 
granted by dfed to a nuia and his heirs, or fyi liic, At, 
F. N. R ii, ■><» 

Common uypMhlant is a right bflongng to a man’s ira 
ble land, of put mg b<alU nmmonMe into another’s 
groonu. And tetn^ton a^mrienuot i** belon'^ing to an 
eliat^ for all manner nf bcalls or^t ni hie or not tmmon- 
eth'e. i\> Bep 37* 161. 

Common appeniaUi ^rc n a manner con- 

founded, aB appears b) Fif^herUit \ a-ul uic by hinsfder 
ined 10 be a liberty of cimmon appertaining to, ci; ilc- | 


pending on a freehold ; whioli eemmen muft be taken with 
bcalU (ommonahe^ as horfts, oxen, ktne, and fheep ; and 
not with goats, hogif, and geefe. But fome majee thit 
difltrf'Oce, that lomnion appurtenant may be fevered from 
the land whereto it pertains ; but not comnon apperjant i 
which, according to Sir Edxsiard Coke, bad this beginning : 
when a lord enfeoffed another of arable land, to hold of 
him in fi^age^ the feofiee, to maintain the for vice of his 
plough, had at firft, by the curcefy or permiffion of the 
lord, common in his wailrs for neCe/Tary bealls to eat and 
compod his land, and chat for two caufes ; ont, for that 
it was tacitly implied in the feoffment, by reafon the 
feofree couM not till or comport his land wictiout cattle, 
and cattle could not be iurtained without parture ; (o by 
confcqacnce the feoffee had, as a thing nccellary .ind in- 
cident, common in the walle and lands of the lord and 
this may be collected from the ancient books and daturas: 
and the fecond reafon of this common was, for the 
maintenance and advantage of tillage, vxhich is much 
regarded and favoured b^y the Jaw. /. N, B, 180: 
4 Edp, 37 . 

Common pur caufe dc vie nage ; common by reafon of neigh- 
bouihood i IS a liberty that the teaancs of one lord in onr 
town have to common with ilie tenants of anothci Iwrd in 
another town . is where the Tenants of two lords have 
ufed, ume out of mind, to ha\c common promilcuoudy in 
both lo/dffiips lying together and open to one another. 
8 Rtp 78. And thole that challenge iliis kind of conmon^ 
which is uiual*y called tntetiemmo mg^ ma) not put theif 
cattle in the r of the other loid, for thwn they ar# 
dirtrainable; but they may ruin them into their own 
fields, and if they flray into the tnii^hbouring commor, they 
mull: be furtered. lum dt Ly Ihe inhabitants of one 
town or loidrtiip may not put in as many beads as they 
will, but with regard t > the fieehold of the inhabitants of 
the other : for oiherwile it were no good neighbourhood, 
upon v\ inch all this depends /W. 

If 01c lord enclolcs the commm^ the other town cannot 
then tonin jj , but though the cunmon f vicinage is gone, 
common at^itndtnt 4 Bep 38 7 Bep 5. Every 

comm H phi la /c Ue n^uimge is a common appendant. 

1 Da/iv Ahr 7 ^9. 

I hi^ IS jnderd only a perraiffivc right intended to e»- 
cufe whit in rtinfiuls is a trelprfs in both, and to pre- 
vent a nultiphcity of fuits. And therefore either town- 
fliip mav ciiulofc and b ir out the other, though they 
h.i\c iiLcrc Jtnr.ioncd time out of mind. 2 Comm 34. 

C mmnn appen hint is only to ancient arable land , not 
to *1 hojle, mevdew, pajiuic, C/i. It is againrt the na- 
lurt of comm opjetJani to be appendant to incidow or 
p.uUiic but if in the beginning land be arable, and of 
latt .1 h mfe hath been built on fome pin of the land, 
and feme acies aie ynpIo)ed to meadow and pai^ure, in 
iu(h cale It IS nppend mi, though it mull be pleaded at 
Sip^tndanc * hr land, and not 10 rhe houfe, palture, 
E7i i Nelf Ain 457. 7 his may be rmwo/. app-nilani, 

ihoLjli 1C bci9Pg> ^ tiianor, faini, 01 plougli land: 
duu torn non appendant is of common tight, but it is not 
com ion appendant, unici^ it has been appen Unc time out 
cf ii.md I Danv. 74O. it may be upon coridrion ; ba 
for .di the year, «i ior a ceitain tune, or for a vcrcain 
nun b-r of be ills by ulage . ih lugh it ought to b« 
foi fv«ch call If as plough and comport ihe land, to which 

appendant. Commoa may be 

to 





Id emmitn In I field after tW eorn is fetrered* til! the 

S round is rc-fown i fo it may be to hrive totimon in n mca^ 
ow after the hay is carried off the fame, till CauJfmas^ 
tfc, Ytlv, 185. 

This common^ which !s in its nature wiiKoot number, 
by cuftom may be limited as to the beads: ap- 

purcenant Ought always to be for thofe levani mdeeuebanty 
and may be Jhns number, Phivd. 161. A man may pre- 
feribe to have appurtenant for a]1 manner of cattle, 

tit every f^nfon in the y^ar. 25 AjJ. %, Common by pre- 
fciiption for all manner of commonakk cattle .is belong- 
ing to a tenement, tfr. mud be for cattle hvnttf and 
co*thant upon the land, (which is fo many as the land 
will maintain,) or it will not be good : and if a perfoU 
grants common funs numht'y ^ the grantee cannot put in fo 
many cattle, but that the grantor may have fufHcient 
common in the fame land, i Daiw, Abr, 798, 799. He 
who hath corimon appendant or appurtenant, can keep 
but a number of cattle proportionable to his land; foi 
he can com non with no more than the lands to which his 
iom/uoa belongs able to maintain. 3 Setli.gj. Common 
c[>pu) tunn* may be to a houlf, pnlhire, though com^ 
m n appendant cannot ; but it ought to be preferibed for 
?s againft right; and uncommonablc tattle, as 

ho^s, geats, ^c, are appurtenant : this common may be 
created bv grant at this day ; lomiy not common append- 
ant. I fi,'!, 123 ’ I Rol, Ain. 398. 

Co uKf'fi appartenant for a certain number of beads 
may bf jjir^nted over, 1 Danv, 802 

lly Snt, 13 Geo, 3. r, 81. ^ 21, Rams not to rc- 
inain c n < onimons from the 25 th of AuguJ! to the 25 th of 
A emhet . 

II. Thp property of the foil in the common is entirely 
in the lord ; and the ufc of it, jointly ji him and the 
comhton rs 

Lords of manor*) may departure in commons where their 
tenants pur in ca/sU; and a prefcription to exclude the 
lord is iigtiiiirt law. i Infi. I 2 Z. 

The lord may agift the cattle of a ftranger in the com- 
OMon by prefcription : and he may licenfe a llranger to put 
jn Ills tattle, if he leaves fofiicient room for the comnon^^ 

1 Danv. 795 : 2 Mod, 6. Alfo the lord may rurch.^rge, 
tde an overplus of the common ; and if, where there is 
not an overplus, the lord Aircharges the iommon, the com- 
woncfs arc not to dillrain his beads ; but mult commence 
an aiflion againft the lord. F. N, B, 125. But it is faid, 
if the lord of the foil put cattle into a contrary to 
curtom, when it ought to lie frefli, a commoner may take 
the cattle damage leafant: otherwife it is a general rule 
that he cannot dirtraia the cattle of the lord, i Danv, 
Soy. 

The lord may dillrain where the common is furcharged; 
and bring adlion of trerpafi for any trefpafs done in the 
common, 9 Rep, 113. 

A lord may make a pond on the common : though the 
lord cannot dig pics for gravel or coal ; the rtatuces of 
approviment jtxtenfWng only to inclofurc. 3 In/i. 204; 9 
1 1 2 * I Std, 106. If the lord makes a warren on the 
common, the commonest may not kill the conies; but are 
to bring thein aclion, for they may not be their n 
Judges. I Rol, 90. 405. 

‘By ftatute, 20 K 3. c, 4, {Stat, of lords may 

mppTTve againft their tenants, inciofe part of the 


; CsCir. aad It fl-Mt twlny 

fMving (tmmm Md iidgH|>«ar|fu i,(|i 

nanta cliitidng cjufibslMr efpe^twre,, ihalKbe mul^dJby 
If the lord «nclo&8 on the emmm^ and (f avei 
fufficient, the commoms may not only break down {n- 
clofiires I but may put in their eattle^ although the ionl 
ploughs and lows the land. zhJb.Mx i M«/. 

Where the tenanCa of the mahor baee right 
gravel on the whiles or to take eftovere# there the lord 
has, no right under the ftatnte of Afirtoa, to enclole and 
approve the waftes of tltd manof.-^YOt a cuftoni ih a 
manor that any perfon being defiroos of tnclofing* may 
apply to the court, tfr. firft obtaining the cotifent of the 
lord, does not abridge the lord^i comaion 4 aw right of 
inclcvfing without any Aich applicarion, provided he have 
common fuiBcient for the cenanca. 2 Tctm Rep, .3. 

By Stas, 29 Geo, 2. r. 36, Owners of comoiou, with the 
confenc of the majority, in number and valus nf the com* 
moners ; the majority of the cominonerif with confenc 
of the owners ; or any perfens with the confent of both, 
may inciofe any part of a common for the growth of wood. 
If the wood is dellroyed, the oftender may be piiolflied 
according to ^tat, 1 Geo, 1. r. 48 : if not convicted id 
months, the owner (hall have fatisfa^ion from the aid* 
joining parilhes, ^e, as for fences overthrown by Stat^ 
IVtjflm, 2.*->Perrons catting wood on commons ibali iotur 
the fame penalty. And by Stat, 31 Geo, 2. c« 4I, The 
recompcnce is to be paid to perfons tntererted, in propor- 
tion to their incereli* Tenants for life, or for years 
terminable on Kves, may confent for their term; but tbit 
binds not, after determination of their eftafe. 

in. A emmoker hath only a fpetlal and limited iottreft 
in the foil, but yet he (hall have fuoh remedies m ore 
commenfurace to his right, and therefore may diftrait 
hearts dainage-feafant, bring in c$Biom on ahe ca/c, bte^ 
but hoc being abfolute owner of the feiU be cannot bring 
a general aAion of trefpafs for a trefpafii done upon the 
Lomnion. See Brrdg. 10, 11: Godb, injf 124: zLcm.lOip 
202 . 

A commoner cannot regularly do any thing on the foil 
which tends to the mmioraiiou or improvement of the 
common, as cutting down of bulhes, fern, ^e, 1 ^Std^ a$ l : 
ti Hen„ 8. 2 : 13 Hen^ 8. 1$. Therefore if a 
every year in a flood is forrounded with water, the 
^moker cannot make a trench in. the foil to avoid the water, 
becaufe he has nothing to do with the foil, but onty to 
take the grafs with the mouth of the cattle. | RA* Akr. 
405; : 2 Eulft, 1 16 —But fee ante II. and poft^ 

^!lvery commoneii'may bieakthe common^K it beinclofed ; 
and although he does not put nis cattle in at \he time, 
yet hh right of comolonage fliall excufe him from being 
a trefpafler. Lit. Rep, 38 : See t Rol.Jbr* 406. That is 
fappofing (he inclolure made by the lord, and that there 
is not fulticienc tommon ; or that the inclofure is made by 
any other perfon than the lord. 

If a tenant of the freehold ploughs it, and fows it with ' 
corn, the commoficr may pot in his cattle, and therewith 
eat the corn growing upon the land ; fo if he lets his 
corn lie in the field beyond the ufual time, the other com- 
mneismayy notwithftanding, put in their beafts* z Leon. 

2 C 2 , 203. * 

I'he commons cannot ufe common but with his own pro* 
per cattle: but if he hath not any cattle to manure the 
LI 2 land, 
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fandi he maj^ borrow other cauk to manure it, and ufe 
the with them ; for by the ]o«in^ they are in a 

m.inner ftis owo cattle, i Danv- 79^. Grantee 

of appurtenant, for a certain number of CcUtle, 

cannot common with the*cattlc of^lh anger : he that hath 
in may put in a hunger’s tattle, and ufe 
the conwt$n with fuch cattle. Jbtd. 803. Cmtmn appen- 
dant or api^ortenant, canjidt be made co^imm.i^iofs : xirtd 
Mif^tQvenunt extends Bot, JO tmmw in j^tofs. 2 InjL ?6. 

A CMt,mncr may diftraip beall? put info xh^ ionrion by 
a llrangcr, or every co^nmoAer may bring action of the 
cafe, where damage is received. 9 11. But one 

to,n$itvier cannot dirtraln the cattle of another commoxtr^ 
though he may thofc of a Aranger, who hath no right to 
the 2 Lutv\ 1238, 

Wherever there is colour of right for putting In cattle, 
a commoner cannot diArain ; wherethere U no colour he 
may: fo he may dirtrain a ftranger*# cattle, but not ^hofe 
of a commoner, though lie exceeds his number. Where 
writ of admeafurement lies, he cao^pt dlArain — 
whether he may diflraln cattle f«nd|targed, where the 
right of common is fetr a number 4 But } . 2426 : 

1 Bkick* 673. 

The ufual lemedics for furcharging the common, are 
either by diftraining fo many of the bealih as are .above 
the number allowed, or 'elfc by an a6lion of trcTpafs ; 
both which may be had by the lord : or JaAIy, by a fpe- 
. cial adlion on- the cafe for dama^.es, in which any com- 
^jnoner may be plaintiif. Ft^ecm* 273- But the ancient 
and moll cAeflual method of proceeding, is by writ of 
eulmtafuremint of pajiuic. This lies, either where a com- 
mon appurtenant or in grofs is certain as to number ; or 
where a man has common appehdant, or appurtenant to 
his land, the quantity of which common has never yet 
been afeertained. In cither of thefe cafes, as wpll the lord, 
as any of the comtponers, is entitled to this Writ of admea- 
furemcnj; which is one of ihofe writs, that are called 
•viiontiti (a Ifffi. 369; Fimh. Zr. 314,) being diredled to 
chenienfri (yicecomitiy) and not to be returned to any fu- 
perior court, till finally executed by him. 

It recites a complaint, chat the defendant hath fur- 
charged, (fuperoneiitvit d) the common : and therefore com- 
tnands the llicrifFto aduicafure and apportion it; that the 
defendant may not have more than belongs to him, 
and that the plaintiff may have his rightful (hare. 
And upon thjs fuic all the commoners fhall be admea- 
fured, as well thofc who have not, as thofc who have, 
furcharged the common ; as well the plaintiif as defend- 
ant. F. N, B. 125,— The execution of this writ muft be 
by a jury of twelve men, who arc upon their oaths to af- 
certain, under the fuperin tendance of the iheriff, what 
.‘and how many cactic o.ich commoner is ontided to feed. 
And the rule for this admeafurement is generally under- 
fioed to be, chat the commoner (hail not turn more cattle 
upon the common, chan are fufficienc to manure and 
Aock the land to w^tich his right of common is annexed ; 
or, as our ancient law cxpreil'ed it, fuch cattle as only 
are hvM and couch'tnt upon his tenement ; {^Bxo. Abr, i : 
Freftiption 28 ;) which being a thing uncertain before 
admeafurement, has frequently, chough erroneouily^* 
cafioned this unmeafured right of common to be called a 
common imlout Jitnt^ or fans nombxc^ 1 1 7*?) a 

thing, which though poilible in law, does in fa£t very 
aarcly cxilL Lord Baynu 4t)7. ' ' - 


If, after fhe admeafurement has thus afcertaincS the 
right, the fame defcndant Aircharges the common again, 
the plaintiff may have a writ of fttondfikrchat^t^ {de fcLunda 
fuperoHiratione^) which is given by the Stat. IVeftm. 2. 13 E. 

1 . r. 8; and thereby the IheriA’is direfled to inquire by a 
jury, whethfcr the defendant has in fail again furcharged 
the contmon, cnntiary to the tenor of the laft admea- 
furenient ; and if he hjs, be fcall then forfeit to the king 
the fupernumerary cattle put in, and alfo (halj pay da- 
mages to the plain ttff. F. N, 126: 2 7 /^/?. 370.— This 
procefs feems highly equitable, for the (irll offence is held 
to be committed through mere inadveitence, and there- 
fore there are no damages or forfeiture on the firft writ, 
which was only to afceualn the right whicli wasdifputed: 
but the fccond offence is a wilful contempt and injuilice; 
and therefore puniihed, very properly, with not only 
damages, but aWo forfeiture. And herein, the right, 
being once fettled, js never again difputcd ; but only 
the fa£l is med, whether there be any fccond furchaige 
or no : which gives this neglefled proceeding a great ad- 
vantage over the modern method by adlion on the cafe, 
wherein the quantum of common belonging to the de- 
fendant mull be proved upon every frefh trial, for every 
repeated olfeiKC. 

This injury, by furcharging, can, properly fpeaking, 
only happen where the common is appindant or appm te- 
nant t and ofeourfc limiced by law; or where, when m 
grofsy it is cxprefsly limited and certain ; for where a man 
hath common in gx of fans nombre, or without Jiint^ ho 
cannot be a furcharger. However, even where a man is 
faid to have Common without Hint, Hill there muH be 
left fufHcicnt for the lord's own beaHs. 1 Rol. Abu 399. 
For the law will not fuppofc that, at the original grant of 
the common, the lord meant to exclude hinifelf. 

I'here is yet another dillurbance of common, when the 
owner of the land, or other perfon, fo indoles or other- 
wife obHruils if, that the commoner is precluded from 
enjoying the benefit, to which he is by law entitled. 
This may be done cither by crcdling fences, or by driv- 
ing the cattle off the land, or by ploughing up the foil 
Ifftof the common. Qo hhz. 198. Or it may be done by 
erefling .*1 warren therein, and Hocking it with rabbits in 
fuch quantities, that they devour the whole heibagc, 
and thereby dcHroy the common. For in fuch cafc>. 
though the commoner may not deftroy the rabbits, yet 
the bw looks epon this as an injurious difturbance of his 
right, and has given him his remedy by a£lion againH 
thcowncr. Cio.yai.xg^, This kind of diHurbance does 
indeed amount to a dideiiin, and if the commoner chufes 
to confider it in that light, the law has given him an 
alTife of no*vel dijfifttt^ againH the lord, to recover the 
poflcHion of his common. F, N, B, 179.— Or it has 
given a writ of quod pi x mitt at ^ ngainll any Hranger, as 
w'ell as the owner of the land, in cafe of fuch a diHurb- 
ance CO the plaintiff as amounts to a total deprivation of 
his common; whcieby the defendant Hiaib-be compelled 
to peimit the plain fift* to eojoy his common as he ought. 
Ihncb. L. 275 : F^ N. B. 1 23. But if tUe commoner 
does not chufc to bring a leA a^ion to recover fcifin, or ' 
to try Che /ight, he may (which is the eaHer and more 
ufual w'ay) bring an action on the cafe for his damages, 
inilead of an adifc, or a quod pet mitt at. Cro. Jac. 195 : 

3 Cmm. 238— 240, 
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ir any €mm$nff inclcfesi or bnilds^ m the cmmm^ 

every commoner may have an aAion for the damage. 
Where turf ii taken away from thtcommee^ the lord only 
33 to bring the action * but it is faid th^cmmewn may 
have an a^ion for the injury, by enteriifg on the common^ 
t^L, 1 RoL J/>r. Sg, 398: tLe 0 k^toi. 

If A commoner who hath e.fic€h 6 ld in his common beoufted 
of^ or hindered theiein, that he cannojt haven fo benc- 
iicially as he ufed to do ; whetlmy^ Ihterruptioa be by 
the iord or any (Iranger, he in|||HEve on nffije agalnli 
him but if the commoner hath an r/f ate for years y 
then his remedy is by a^ton ontho cafe.^ And if it be only 
a fmall trefpafs, that is little or no lofs to the commoner^ 
but he hath common enough befides, the commons may not 
bring anyadlion. 4 Rep* 37 . 8 Rep* 79 : Dyer 316. 

A commonei cannot dig clay < 5 n the common, which de- 
liroys the grafs, and carrying u away doth damage to 
the ground : fo that the other tommonets cannot enjoy the 
comnopyTt/ tarn am*lo modo they ought Qodb 344. Alfo 
a commomi m ly not cut bu(hes, dig trenches. iJc* in the 
common, without a cudom to doit If he 

makes any thing dc novo, he is a trefpafler . he can do 
nothing to irup.iir the ionm/on; but may reform a thing 
abufed, fill up holes, i Btoioni 208. 

A commonet mnv abate hedges credfed>on a common , for 
though the lord hath an intced in the foil, by abating 
the hedges, the commoner doth not meddle with it. 2 Mod. 
63 Any man may by prefcriptior have common and feed- 
ing foi his cattle in the king’s highway, although the 
foil doth belong to anothe" But the occupation com- 
mon by uiurpation, will not give title to him that doth 
occupy It, unlefs he hath had it time beyond memory. 

Upon agreement between two commoners to eucloie a 
cemnm, a pirty having intereft not pr'vy to the agree- 
ment, will not be bound ; but one or two wilful perfons 
fhall not hinder the public good Chan Rep 48 Com 
mons mud be driven yearly at Mitleaelmas, or within fif- 
teen days after: iiifeded hoiies, and done horfes under 
fize, Ui. are not to be put into commons, under forfei- 
tures, by S/at 12 H 8 c 13. New erefted cottages, 
though they have four acres of ground laid to theip, 
ought not to have common in the wi^dc. 2 Infi 740 In 
law proceedings, where there arc two diltinA commons, 
the two titles mud be (hewn cattle are to be allcdged 
commonable ; and common ought to be in lands commonable 
and the place is to be fet forth where the mefluage and 
lands lie, KJe* to which the common belongs. 1 Ntlj 
462, 463. 

Common appendant, becaufe it is of common right, (hall 
be apportmicd by the commoner^ s pui chafe of part of the 
land in which he hath fuch , but appur- 

tenant (ball be extinft by the commaner*o purchafe of part 
of the land, in which, ^c* Both common appendant and 
appurtenant (liaH be apportioned by alienation of part of 
the land to which the common is a]meadant or appur- 
tenant. Co. Lit. 111. Hob. S Co 78. Owen 122 

4 Co* 37 : Cto Eltz. 594. ^ 

A releafe of common in one acre, is an ctxtinguifhment 
of the whole common. See 4 C©. 37. 

If yf hath common in the lands of B as appurtenant to 
a melTuage, and after B* enfeoffs A. of the faid lands, 
whereby the common is txtinguiflied ; and then A. Icafes 
to B. the faid mtduage and lands, with all commons, U 
ufed or occupied with the faid meffuage, this is a good 


.grant of a new for Os, £//«. s70« tf 

&veral perftws are iitiCad olf fevc^ratpam 4 f"a 
and a emmmer purehaiei the inberitance of onei;part4 
entire is eating* ^1 1 $9* When a huk 

common appendant for a certain number of cattle^ and to 
acertam partel of landt if be fetl p^it of it, thecsmaiea 
is not ci^tinguifhed 9 for th^ pni^lufor (halt have esaresm 
proia 4 at but K is othcrwillei^^A^ ^ 

78 : I Nc^* 460 bee jRWf, tot. 

By Srat* 1 3 Geo* tb ^ery parifh where diere 

are commn field Ian all'^ISTirable land^ lying in fuch 
fields^ (hall be cultivated by the occapiers, under fuch 
rules as 3-4ths* ot them m number and vafoe, (with the 
ebnfent of the land and tithe owners, £tho latter not 
to receive any fines, only rents, a 3,3) maM appoint 
by writing under their hands : the expense to be uor’a 
pioportionably, § 1, 2, 4, 7.— Under the manage^medc 
of a Juld-mafiet, or field fcive, to be appointed annu- 
ally in May, § 3, 5, 6. 

Perfons having right of common, but A6t having land 
in fuch fields, and perfons having (htep walks, ;nay com- 
pound for fuch right, by written agreement, or may> with 
chcir confent, have parts allotted them to common uponp- 
$ 8, 9, 10. And the balks, (lades and iheies may be 
ploughed up, § II — 14 

Lords of manors with the confent of 3-4ths of the 
commoners, on the waAcs and commons within then ma- 
nors, may demiie (for not more than four >ears) any 
part of fuch walks, not exceeding x-t2th parc^apd 
the clear rents rckrved for the fame, (hall be applied tu 
improving the refidue of fuch walks, § 14, 

in eveiy manor where there are fiuiud commons^ in lieu 
of demifing part thereof, aiTelTments on the lords Of fuch 
manois, and the owners and occupiers of fuch commons 
may be made, and the money employed m the improve- 
ment of the commons, under the direction of the majo- 
rity , which (or in iome lolUnces 2 3ci ) may regulate 
the depaAuring, opening, ibuttin^-up, breaking add un- 
ftucking the commons, and the kind of cattle to be al- 
lowed the commoners, § 16—21. 

All rights relative to com mons, previous to this aO, 
are laved except as again A perfons who become fubjei^t 
to regulations made under the Statute, } 27. 

As to Common in general. See further Com. Big* title 
Commott 

Common or Estovers, or ejlouottrs, that is necejjdna ^ 
from eftofftr to furnilli ] A liberty of taking neceflary 
wood for the ufe or furniture of a houfe, or farm, from 
oA another’s elUte. z Comm* 35. Or in the language of 
the law, for houfe-bou, j^lough bott, and hay bote* bee title 
Bote* What botes art nec(Au.ry, tenants may take, not- 
vvubAanding no meniion be mvde there jf in chcir teafos; 
but if a tenant ukc more houfe-bote than is needful, he 
m.iy be punidied for waAc Ttrm^ do Lev, Tenant for 
life may take upon the lind demifed leaignable eAovers, 
uulefs reArained by fpecial covenant . and every tenant 
for years hath three kinds of cAovers incident to his cAace. 

I Infi. 41. When a houfe, having cAovers^appendant 
or appurtenant, is blown down by wind, irthe own'T 
lebuiids It in cho fame place and manner as bt-fore, his 
eAovers (liall Contipuc io if he alters the rooms and 
cpambers^ without making new chimOiCS 9 but if he 
erc6t any new chimntes, he will not be allowed ta fpend 
any eAovers la fuch ndw cnimuies, 4 Rep. 87 . 4 Leonu 
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5D}. If one h^ire « dwelling boufe whereanto common of 
fjh^s doth'bfl^ng, ftod rhe hoii^^ by fire is burnt down, 
end a new one built near to the place, or in the place in 
another fortir, the efiovera are gone . but if the old houfe 
be only fome of it down, it isocherwife ; and in ail caffs 
where the altcratiotis to a houfe do no prejudice xo tlie 
Uflenant or o\^ner of the land or wood, the efiorers will 
fftnnin. F. y 2 ? iSo WIktc a man hath ell overs for 
bfe, if the owner cut down .ill the wood, that there* 15 
none left for him, he may b*ing an affife ^ efiiriers\ and 
if the tenant have but an eflate for years, nr at will, he 
SAdy have an aflion on the cafe. M^r Cm 65 : 9 Refi. 112. 
If the tenant who hath common of eftwersy lhall ufe them 
to any other pnrpofe than he ought, be that owns the 
wood may bring trelpafs againft him : as where one 
grants twenty loads of wood to be taken yearly in fuc.h 
• wood, ten loads to burn, and ten to repair pales; 
here he may cut and take the wood for the pales, though 
they need no amending, but then lie muft keep it tor 
that ufe. 9 Rtp. iij* F. 2V. iJ, 5^, 1^, 

CoMMOir or Piscary, Is a liberty of ^hjfig in another 
inan^s water. Cerimm offtfary tc rx^^de the owner of 
the foil, IS corrf)ar\ to law: though ajkr/dn bypreferip- 
tion may have a lep irate right of fifbing in fuch wattr, 
and the owner ot the foil be excluded ; a man may 
grant the Wdter, without palling the loil ; and if one 
grant fipara^tttm pr^ennunty neither the loil nor the water 
pafs, but only a right of filhing.^ I 4,122, 164. 
J R(p 34. See F^fixiwd F Jhety, 

Common of Tuhiar'i , U 4 licence to dig turf upon 
the ground of another, or in the lord’s walle. This com- 
mon is append int or appurteinne to an houfe, and not to 
lands, forruifs are to be burnt in the houic : and it may 
bt‘iAgic^, but It does not give any right to the land, 
trees, or mines. It cannot exclude the owner of the lull. 

1 lufi, 4, 122 • 4 Rrp. 37 

There is aWo a Common of digging for conlsy m nrtnJs, 
foHcs and the like. All tlicle bear a rtfeinhhiKc to 
common of piliurc in many rcfpec^Is ; though in one 
point they go much faither, common of pafture being 
only a right of feeding on the herbage or vefture ot the 
foil which renews annuill) , but common of turbary and 
thofe jiiit mentioned, area right ot carrying away the 
very foil itfclf — Thc^e feveral ipecies ot common do 
however all ongin.illy refult from the fame ueceflity as 
common of paliure • x for the maintenance and car- 
ryiii'^ on ot luilbtndry common of pifcary being given 
fer th- follemncc of the tenant’s family; lominun of 
ttiibajy nd lire bote foi his futi : and houic bote, plough- 
bo'e, c irt f>otc and hedge bote for repairing his houfe, 
his in it] cme us of tillage, and the neceffary knees of his 
grounds 2 ( omm 34, 5. 

COMMON BENCH, Banr is comm tms, from thebax. 
Infc ba* k, and thence metiphoiically aPitichy high feat or 
iJibjnal.J The court of Common FUas was anciently called 
Common Bench y becaufe the pleas of controvcrfics b<?tween 
common pe}Jvu were theie tiled and determined. Cemd, 
Britfn le ) In law books and icfrrences the couft of 
Common Fleas is written C,B, from communt Banco y{c^x 
C, P.) And thcjulluec of that court are filled 
are Banco Sec licL Cumnjf'n FI t 

COMMON DAY Ob PJ L \ IN LAND, 

An ordinary day in court, as OBabu Hdaruy 
Pefeber, It IS mentioned in the Stai. 51 


LAW 

Sm, 2. tod iiafy 3, Cok^eiAiug general Jays h ban^g feo 
title l>ays tn 

COMMON TIELD LAND, Sec tide Comnen. 
COMMON FINE, finu commitms,'] A fmall fum of 
money, which the refiants within cheUberty of fome leets 
pay to the fords, ftall^d in diveys places headjslva or 
head fences in others cert monoy ; and was firfi granted to 
the lord, towarda die charge of bis purcbalc of the corns* 
kety whereby the have the eafe to do their fait 

within their compellable to go 

to the fis rj ’j tutnr^ the manor of Bhcep/beaJ in the 
county c^l^uejicvy eiery lefiant pays id. pa poll to the 
lord at the court held after Michaelmasy which is there 
called common fine. For this common fm the lord may d)f- 
train ; but he cannot do it without a prefcription. 1 1 
kfp. 44. There is alio cotnmon fine oj the county. See 
Fletay Uh, *?. c 48. and Stat, 3 Ed. 1 c 18. 

COMMONS HOUSE ov PARLIAMENT, Is the 
lower Houle of Parliament, fo called, becaufe (he Common^ 
of the realm, chat ix the kuighcs, citizens, and burgeffes 
returned tcw parliament, reprefcnting the whole bouy of 
the Commons do he there. Ctomp, Junfd. See title Fat* 

COMMON INTENDMENT. Is common meaning 
or underfianding, according to the fuhje^I matter, not 
Itraioed to any extraordinary or foreign ienfe: bar to com* 
mon intendment it an ordinary or general bar, which ia 
commouly an anfwer to the plaintiff’s declaration I'hcre 
are (cveral cafes m the law where common mhndment, and 
intendment cake place . and of common intendment a will 
fliall not be fuppoied to be made by collufion. Co. Ltu 
78 , See Co Lit. 303, a,by tsf . 

COMMON LAW, Lex Commums ] Is taken for the 
law of this kingdom fimply, without any other laws ; as it 
W9s geiieially holden before any fiatuce wa.s enaded in 
pariiiment to alter the fame : and the King’s courts of 
jullice arc called the Common La-' j Cow ts Hht Common 
La-w i:i grounded upon ihe cufioms of the ; 

and inclildes in it ihe lanM op natae, the /aw of Gody and 
the principles and maxims of the laut: it is founded upon 
icafon ; and is faid to be the perfe^ion of teifoiiy acquired 
by long fiudy, obiervation and experience, and'‘refincd 
by learned men in all ages And it is the common birth- 
right, that the fubjedl hath for the fafe-guard and de- 
fence, not only of his goods, lands, and revenues; but 
ofhis wife and children, body, fame, and life alfo. Co* 
Lit 97, 142 . Ficatifei^ iMWSt 2. 

According to Halty the Common law of En^landy is the 
common rule foradminifienng jufiiv.e, within this king- 
dom, and afierts the King’s royal prerogatives, and like- 
wiie the rights and liberties of the fubjed . it is generally 
that law, by which the determinations in the King’s 
ordinary cow is are guMed ; and this direds t' e cour/e of 
defetnts of lands, the nature, extent and quahHcation 
of efiatAs ) and therein the manner and ceremonies of 
conveying them from one to another ; with tae forms, 
lolemnitics ani> obligation of cpntrads ; the rules and 
diredions for the expoiition of deeds, and a6ls of parlia* 
menc* the procefs, proceedings, judgments .ind execu. 
ngnsof our ^.ourts ofjufiice ; alfo (he limits and boundi 
of courts, and jurifdiCtions ; the feveral kinds of temporal 
pffences and pun Jhments, and their application, ^c. 
iiaUo iidft. the Common Lawt, pagy 24, 44, 45, 

A% 
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As to the rife of the Common law^ this account is glmi 
by fome ancient writers: After the decay pf the Roman 
cniplrci three fo^ts of the German people invaded the 
Britoite^ v-%, the Saicons^ the and the Jntes \ 

from the lal! Tprung the Kenti/h men, and the inha&cants 
of the IJIi of ; from the Saamu came the people 
called Souths and IVeJl isaxom ; and from the Angles^ 
the Eaji Attain ^ Merer arts and Northumbrians » Theic peo- 
ple having oifletent cuitoms, they inclined to the differenc 
laws by which their aiiccdors were governed ; but the 
cudoms of the IVeJi Saxons and MeninnSt who dwelt in 
the midland counties, being preferred before the red, 
were for that reafon called jus Anglotiim) and by thefe 
laws thofe people were governed for many ages : but the 
Eaft Saxons having afterwards been fubdued by the Daues^ 
their cudoms were introduced, and a third law was Tub- 
ilituted, which wa<; called Danclage\ as the other was then 
dilcd WiJi-Saxon-lage^ 0 'r. At length the Danes being 
overcome by the Normans^ fViUiam called the Conqueror, 
upon confideration of all thufe laws and cuitoms, abro- 
gated fome, and edablidied others; to which he added 
fome of his own country laws, which he judged nioft to 
conduce to the prefervation of the peace: and this is what 
wc now call the Cowz/m /tfw. 

Hat though we ufually date Our Common law from 
hence, this was not the original of the Common law ; for 
Ethelheu, the I'ird Chrillian King of this nation, made 
the fird Saxon laws, which were publiflted by the advice 
of fome wife men of his council ; and King Alfred who 
Jived 300 years afterwards, collcdcd all the Saxon laws 
into one book, and comnidndcd them to be obferved 
through the whole kingdom, which before only atfe^ted 
certain parts thereof ; and it was therefore properly called 
x\\t Common la IV, became it was common to the whole 
nation : and foon alter it was called, the folc^rtght, f. r. 
t\iC people'* s right. 

Aifieii was iHled AngUcarnm le^um condttorx and when 
the Darter., on the conqueil of the kingdom, had intro- 
duced iht ir Jawrt, they were afterwards deflroyed ; and 
Ediva' J the Confejor eiui Hi the former laws coinpofed a 
body of the Commoti law ; wherefoie he is crdlcd by our 
hillnrutn*' Av,gl..arvrii hou?fi u'/iitnfc}. IViount. In the reign 
fif Eil’ I. jir.rt'K wrote his Ie.vined book of ilic Common 
larj of ; w!ii:h 'Vus done i-v the King’s com- 

iiunui, and runs in his name, an/wefablc to the lu/iltuiims 
of 'he Civil law, which 'JuJh:tia:i a/fumes to himfelf, 
tlun.;!:h cornpofed by oihers. Sifiundf. Prerog^p, 2I. But 
Jtjiitd.i coplit fc> be ciiiitled to the honour, av the 
it./iayrs we.e compofed by iuj di’-ectlon. This BCitton 
ij> mentloi.td b}' Grein to h:.vc Iv’cn bifhop of Hereford, 

:\ lavvyo-, lu tn#- tii/ie of Hen. 5. wrote 
a vciv ncatj/e of the Cov.tnm law of En/h ad,, held 

71, jj'c t ; and he was laid to be iiOrd Cli>f 

Jiiilue of th(‘ Lirodom. A Ifo the fam<ms and learned 
(Hjuiil, rd Chtff Jullice in the reign of Hen, 2. wrote 
a In'.tjk oJ I lie Omunon law, which is iaid to be the moll 
mv dent crjii-pulirion t.\tani on that lubjecl. Btfides tbefe, 
izi the ti.nc ot Ed. 4. the renownni ti,iytr Luthton wrote 
“his excel knt bock of V.ngljh L-'mnts, In the rcigti of 
¥.uc\^ James the hirll, the gri.;ii oracle of ilie law, Sir ZiV- 
•wa>tlCrke, ['U’-jilibed hi.-) learned a '^d l.;boricus 
of our law, and ccmnjetUtiry on Ldtle:on. About the 
I'arne time jikewiic J}r. C>^vjel, u civiliaiJ, wroie a fliort 
inimuic of our kv^s. In the reign of Kirig the 
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Firfti Dr. Ho. Wood, a civilian and 'Common hvtyfr, 
and at lalt a divine, wrote an InAitute of the 
Enflandp which ii foi^Udng after the manner of the Iti* 
ftitutea of the Civil law. 

Tp conclude the whole of this head, the late learned 
Judge Blackfionty in the reign of GW;e the Third, phb- 
iifb^ his Coesasmtarles on the l^awsof EnglMa^ tbe beft 
anafyiec and moll metkodie fyJlem of our laws which ever 
was publilhed. It is equally adapted for the ufe of* in- 
dents, and of thole gentlemen who choofe to acqutce that 
knowledge of our laws, which is, in fafl, eirentislly 
neceffary for every one. See particularly tbofo Com- 
mentaries, tW. i.p.657. and Tz«/,.4, p. 4.1 1. on tlutr 
fubjed. 

COMMON PLEAS, xommunia Is oqe cf the 
King’s Courts now conllanrly held in /f'ojfmlnjitr Hatfipiit 
in ancient limc was moveable, us appears by 
/ii, cap, 11. Before tiiis charter, of King John k lit, 
there were but two courts, called the King’s COMUI, 
the KI»k's Bt.neb and the Exchequei , which were fb^n 
Curia Domini Regis, and Aula Hogis^ bccaufe they .jblhMVy 
ed the couj c of the King ; and upon the grant of t(to grdat 
charter, the court of Common Pleas was creded .and fcftiled 
in one certain place, i. e, Wffiminfer-hall\ and 
that, all the ^x\\h ^lod fit coram juftkiitxils mas apud 

Wtjlm, whei-eas before, the party was required by them 
to appear Coram me lel jufliciatUs mcisy wi;hout any ad«» 
dition of place, (Ac. But Sir Edward Coke is of opinion 
in hh preface to the eighth report, and l hifi. 71/, 
the court of Common Pleas exifled as a clillim^ court befojtl 
the Conqueil; and was not created hy Magna Chmta^ 
at which time there were JuJliAiarii tie BancOy Isc. 
Though before this afl, Common Pleas might have been 
held in Banco Regis ; and all original write were return- 
able there. 

According to Madox the origin of the court of Cew* 
Mon Pleas is of a much later date .than that alfig tied by 
Lord Coke, He lb far agrees wUh Lord Coke as to admit 
that the Magna Charta of Htn. HI, rather c on/irnied than 
Ifrrftcd the Sank or Ccmmoti Pleas*, and that fuch a court 
was in being fevcral years before the Magna Charta of 
17 of King^o^«, though it wa.s then tirll made Pationaiy* 
Bill in ocher refpeds J.ord Coke and Mr. Madox differ 
widely ; for the latter thinks that fome time after thu 
Conqueil there was one great and fuprcnic judicature, 
called \.\se Curia Rtgis, which he fuppoles to have beeu 
of Norman, and not Anglo-Saxon original, and to huvu 
cxcrcifed juriidklioii over comme-nas well as other pleas: 
that the Common Picas anil Exib^qnrr wxe g^adiratly fe- 
parated from the Cmsa Rrgis, and became jun/diciiuns 
wholly diliimll fiom it ; unu ihat the lepa^.jiLn of the 
Ct.n mon Pleas hr gnu in the reign of Richculf, or early 
in tiie reign of Kik^v* Jd^n, and wms Cc in|\‘ej:r€d hr 
Hen. 111 . See Ma.t. hjt. Exc. 63* 539. fo. ed, : 3 Cont.^. 
37 : 4 Infi, 99 ; I frji. 7 \ b •, iind the note tiiefC. 

Wril-vrcrui nabie in ihij cr.urt, are now cotam /.////c.v r' 'j 
nojlfis (tfud A ejim. But original writs, I51.. jerujiMblc 
in E, R are, Cut am mbis uti. imqfie J^oimiis in Any lid. 

J he juiiidiiilion of the cciiri of G, P h find ex- 

tends iifelf throughout Eh^luud : i. r o’u-^ j le.illfall oivil 
CaiUes at Com:iion law, bciuei-n ;.i.d ia 

adionsrcj], [>c‘ilonal aiu! ; ./no ii f trr> m it.ivc 

bet’ll the only court lor rt.:! taui'j . In p-ff'.niii imd 
mixed actions it hath a concuncuc jua:u.c:icii v .Lii 

(il2 



C0MM.6N— -PLEAS- 

the Kin^^j Den(h\ but it hath no Cognifancc of picas of 
the ciowu i and Commn Pkm are all pleas that, are not 
fuch. ^ 

The cpurt otCommoff Plras does not poHcfs ?iT\y orighutl 
jurifdi^fbh nor has ir, lik6 tlic court of Ki/ig's Ihw-hy 
any mode of proceeding in comftton cafes peculiar to itfclf. 
It’s atjthority is founded on original wri^s ifiulng out of 
the court ofC/AWivrv; which original writs arc the King’s 
mandates for the court to proceed in the dctcrmlnnrion 
of the enufes jncniioneJ therein. The realbn of original 
writs Ifibing out bf is, becaufc when the courts 

Were united,, whkh was formerly the cafe, the Cbanctl- 
Jor held the foal: therefore, when they were divided, 
he Itiil keeping the fcal, fealed all original writs. Cilb* 
//. C, P. 3 -—In all perfonal a£l]ox]s therefore brought by 
and again ll common perfons, the only way of proceeding 
in this court is by original. 

Theffc is indeed one other way of proceeding in this 
coiirt, in cvmnmi cafes, which is (bmetimes uled ; and 
which is called proceeding by ong auji^ claufnm fngit. 
This method of proceeding is groaneftd, in point of law, 
upon the fame kind of original wri^ as the ufual pro- 
ceeding ty is, the only diRefcm;® between thfhi 
being in the mefne proci/s after the orf|^ka^^is fued out ; 
or at leail fftpfoj'ed fo to be.— Inftead^f the procefs to 
compel the Appearance of the defendant being by capias 
againft his perfon, it is in this cafe by fummbns and dif- 
llreGi againit his goods, fti a word, it is the fame as the 
undent mode of proceeding in this court was before the 

f nneral inirod^udion of the* aiplas. (Sec this Did, tide 
The advantage and ufe of this mode of pro- 
ceeding by Q)]gvnnl p c /. is where a defendant has cflcds 
which can be diilratned, but he himfelf cannot be met 
with to be fnfdnally ferved ; the procefs by capiti% re- 
quiring perfonal fcrvice, which is not required in the 
procefs by fummOns. 

Ail ridions belonging to this ccitrt, come hither elthe»‘ 
by Original, as arre^ls and outlawries ; or by privi- 
lege or airichmcnt, for or againll pi ivil.'ged perfons ; 
or out of inlerior courts, not of record, hj poncy ieror^ 
acesdas ad cmiamy noil of judgment ^ id c. Ac- 

tions popular, and addons penal, ofdcbt, t;)V. upon any. 
Ihtute, aj^e'cogn liable by this court: and bciiJcs having 
jurifdi^iion for puniOimcnt of its oflicers and minillcrs, 

. the court of Co,nmonl^kas rnny grant prohibitions, to keep 
* temporal and ecclefiaitical conns within due bounds. 4 
Inft. <;9, ICO, 118. Jn d.is C'ourt arc four Judges, created 
by letters patent ; the feal of the cDuat is comtiiiucd to 
the Cl llcdy of the Chief Juflit^c. 

Tnc other clH' era of the Common Pleas rrc the Cujl's 
Bt'cuiii/Jit three Ptotho/iotai its and their Sr'^ndttrifs^ the 
Clerk of the WarrantSy Citrk of the EJ/ymSy fourteen 
Fiitsv^rSy four E.-^i;^entt'ri, a Clork of the futiesy the Cfd- 
rograpber, Cleikoi the SiL er, the clerk of the 

Tieaji:t vy Clerk of the St^is, nt Out/aiir^i, and fhe Clerk 
of the f at d Rpt'-i'a Clerk Of the 

ren, Crr. ihe CnJIos Huvna/i ihc clerk in thk 

court, who receives ;uui keeps ail wriis returnable there- 
in ; and a;I records of P ji whicii arc delivered to' 
hixj^ by th#* clcrKs of the aiiilc of cvi;ry circuit, and' 
be hie> the rolk ri.getncr, .ind c.ii:ic6 tluin into thetrea- 
fury ot iccorJ.*;: lie alio m.ikcs nit txen^pliiicatiuns, 
copies *l ali writs and records, -dc. 'Fhc' /■*;./ 
fijOfcraua enrol all dtciarations^ picadii^g:*, juogmenitt^; 
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tdc. and they make out all judicial writs, writs of 
cxjculion, writs of privilege, proctdetieU^ty He- The 
Sfcdjidaries ate aiS Hants to ihe Pyothonotaries in the (exe- 
cution of their oiiices ; and they cake minutes, and draw 
up all orders and rules of court. The F'dazersy who 
have the fevera! counties of England divided among them, 
make out all mefnc procefs, as c^apittSy alias y pluriesy &c. 
between the original writ and the declaration : and they 
make all writs of woe, The E^igenterst appointed 

for feveral counties, make out all exigents and proclama- 
tions in-order to outlawry. The Clerk of the Wearantsy 
enters all warrant of attorney ; inroh deeds of bargain 
and Talc, and ellreats all i/Tues. The Clakof the E/foinsy 
keeps the roll of the eflbins, wherein he enters them, 
and non fults, yc. The CUrk oj the Jiiriesy makes out 
all writ.s of habeas corpora jw atopy for juries to appear; 
and he enters the cciuinuancLs till the verdid given. 
The CJak of the Treafwy keeps the recerdi of the court, 
anti makes* exemplifications of records, copies of ilTues, 
judgments, yc. The Cleik of the Sealsy leals all writs 
and mefne procefs ; alfo writs of outlawry and fuperfedeas, 
and all patents. 'Fhe Clerk f the Outlcrtcriesy makes out 
the writs of capias utlagatum. The C!erk of the Etr^rs is 
for the allowance of writs of error, idc, I'lic Clerk of the 
Imohnchts of fines and recoveries, icturns all writs of 
covenant, writs of entry and feifin, and enrols and ex- 
emplifies fines, l£c. The Clerk oj the king's Silver en- 
ters the fubllance of the writ of covenant : and the C6/- 
rograpber ingrofl'eth all fines, and delivers the indentures 
to the parties, idc. 

To tliefe officers may be added, a Prodamato) ; ?i Keeper 
of the court ; Cryer\ and Tipflnjfs i befidcs the ipjtdft 
f the Fleet, There are alfo jttornifs of this court, whole 
number is unlimited ; and none may plead at the bar of 
the court, in Term-time, or fign any fpccial pleadings 
but Serjeants at law. 

COMMON PRAYKf^, Preees Puhliae.^ The liturgy 
or prayers ufed in our church. Jt is the particular duty 
of Clergymen every Snttdnvy See. to ufe the public form of 
prayer, preferibed by the Dorj.k f cotumtn prayer: and 
if any incumbent be refident upon his living, as he ought 
to be, and keep a curate, he is obliged by the adl ef uni^ 
prmity, oncc every month at lealf, to read the common 
prayers of the church, according as they are direded by 
the book of common puiyer, in his panlh chun.h, in his 
own pcrlbn ; or he n)all forfeit 5 /. for every time he fails 
clicrein. S/at, 13 £5*^14 Cat,t. cap, 4. Alfo by that fla- 
luietht book of prayer is to be provided in every 

parifh, under the penalty of 3/. a month: and ihc com • 
mm pfiiycrmuii be r«id before every ledure\ the whoI« 
appointed for the day, with all the circumlhinces, and 
ceremonies, idc. Mlniflers, before ^\\ fermons, arc to 
move the people to join in a (liort prayer' for the catholick 
church ; and the wbo^e congregation of Chrillian people, 
idr. for the King and Royal Family ; the rnmifiers of 
God’s word, nobility, niagillrate.s land whole commons 
of ihc rciJm, ^dc, and conclude with the Lord's Praytty 
Can. 35. Reluming to ufe the Common PraytVy or uling 
any other open ptoylrsy See, is puniflublc by Sfat. i Ehz, 
c bee tirlea Lbarch, Church njoardeny Parjotiy Service^ 

’att'.’i Sfuranirnt ' 

• COiVjM<-/N WEhL, Ts underftood in our law to be 
bonum publicum, and u a thing much favoured j andthere- 
' Ifsft me law doth tolerate many things to be done for 
' , • common 
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eoinmon which otherwife might not bodo^Je i ited 
hence ic is, ihat monopoltes zrt void xxx law; and that b^nJs 
and coTiienants to rtjlrain free trotky tilUf'ey or the like^are 
adjudged void. 1 1 Co. 50 : Plo^vd. 25 : Shef. Eph. 
270. 

COMMORANCV, commorautiap from conimro.'] An 
abiiling, dwelling or continuing In any place; as an in- 
habitant of a houfe in a vilJ, CijV. And commoraney for a 
certain time, may make a fctticinent in a parifli. Da/f. 
See tide Poor . — Commorancy confifts in ufuully lying in 
a Qprr.iin place. ^Comm. 273. 

COMMORTH, or COMORTH, rt^mortha.^ From 
the Brit, cymmortby i. e. fuhfiiiiutnx a contribution which 
was gathered at marriages, and when young prieils faid 
or fung the hrft mafles, See S/17/. 4 Htn. 4. e. 27. But 
Stat. 26//. 8. r. 6, prohibits the levying any fuch in IValtSy 
or the Marches^ See. CoweL 

COMMOTE, In H^algsy is half a or hundred, 

containing hfty villages. Stat. Wallia 12 Ed. i. Wnlrs 
was anciently divided into three provinces; and each of 
thefe were again fubdivided into cantred4y and every can^ 
fred into commota. Dodvrige's Hifi. WaUfoL a.— Co«- 
iwt/.v alfo fignifies a great feigniory or lord^ip, and may 
include one, or divers manors. Co. Lit, 5. 

COMMON ANCE. The commoners, or tenants 
and inhabitants, who had the right of common, or com- 
moning in open held, Uc. were formerly called the com- 
ffiunafiie. Cowel. 

Commune Concilium Reoni Anglijc. Thecom- 
mon council of the King and people afTemblcd in par- 
liament. 

CoMMUNlA PLACITA NON TENENDA IN SCACCARIO, 
An ancient writ direded to the Treafurcr and Barons of 
the Exchequer^ forbidding them to hold plea between 
common petfons (/. e, not debtors, to the King, who alone 
ojiginally fued and were fued there,) in that court, 
where neither of the parties belong to the fame. Reg. 
Ottg, 187. But little obedience would perhaps be 
now paid to fuch a writ, was any officer to dare to 
iffue it : for the court of Exchequer, feems by preferip- 
tion, to have attained a concurrent juril'didion in civil 
fuics, With the other courts in IVcfimlnJlcr-hall. See titles 
Courts, Exchequer, 

COMMUNI CUSTODIA, A writ which anciently 
lay for the lord, whofe tenant holding by knight's fer- 
vice died, and left his eldell Ton under age, againd a 
Arangcr that entered the land, and obtained the ward of i 
the body. Reg, Orig. \6i. Since the fta- 

tuce 12 Car. 2. c. 24, hath taken away wardfhips, this 
writ is become of no ufe. 

COMMUNITY of the kingdom. yiJe Commonalty. 
COMP AN AGE, Fr.] All kind of food, except 
bread and drink : and Spelman interprets it to hequicquid 
cibi cum pane/uwitur,. In the manor of Fcjker ton in the 
county of Nettinghamy fomc tenants when they perform- 
ed their boons or work-days to the lords, had three 
boon loaves with companage allowed them. Rtg. de Ttur^ 
gar ton cited in Antiq. Nottiu^bam. 

CQMPANION OF THE GARTER. Is one of the 
knights of that moft noble order; at the head of which is 
the King, as Sovereign. See<S/tf/. %^H, 8. c, 13. and title 
Gw ter, 

Vol.I. 


•Cdfl^IPASS. An inftrament ufed in navigation, by tbe 
diredtion and affiftance whereof veflels are Ueej/t^d to the 
mod dilUnt parti of the world. It was* invented fbon 
after the clofc of the holy war, and thereby navigaticiv 
was rendered more fccureusv/eU as more adventrous, the 
communication between remote nations was facilitated » 
and they were brought nearer, to each other. Sec kebtrtf. 
Hiji. Emp. C. V. I 78. See title Longitude. 

COMPELLATIVUM, An adverfary oi accufcr. Leg. 
Atheldiin. 

COMPERTORIUM, A judicial inqued in the Civil 
law, made by delegates, or commiffioners to find out and 
relate the truth of a caofe. Parocb\ Antiq. 575. 

COMPOSITION, compojitio,'] An agreement or con- 
tradl, between a parfon, patron and Ordinary, for mo- 
ney or other thing in lieu of tithes. Land may be exempted 
from the payment of tithes, where compojftiont have been 
made : and real compactions for tithes are to be made by 
the concurrent confent of the parfon, patron and Ordi- 
nary. Real compofitions are dilHngaifhed from perfonal 
contrails; for a, compojStion called a perfonal contrail is 
only an agreement between the parfon and the pariOiioncrs, 
to pay fo much inlltad of tithes ; and though fuch agree- 
ment is confirmed by the Ordinary, yet (if the parion is 
not a party) that doth not make ic a real compojitlimy be- . 
enufe he ought to be a party to the deed of compofitian , . 
March's Rep. 87. The compofitions for tithes made by the 
confent of the parfon, patron and Ordinary, by virtue of .V/. 
13 F/zas. c, iQ, fhali not bind the fuccefTor, unlefs made for 
twenty-one years or three lives, as in cafe of leafes of ec» 
cleiiailical corporations, ^c, Compofitions were at firlt for 
a, valuable confidcration, fo that though, in procefs of tiine^ 
upon the incrcafe of the value of the lands fuch compofi- 
tions do not amount to the vaiti^e of the tithes, yet cutlooi 
prevails, and from hence arifes what we call a moths de* 
cimandl. Hob, 29. S^e further title Tithes, 

The word compofition hath iikewife another meaning, 
i. e. d.xifio lith, Compofitions were in ancient times al- 
lowed for crimes and offences, even for niurdtr. — An ex- 
pedient employed by the civil magifirace, in order to fee 
fbme bounds to the violence of private revenge. This 
cuRom may be traced back to the antienc Germans, Tadu 
de Morib. Ger, c, 1 \ \ Lout Kaim's Hifi. La<w Tr. 1 ^.41, 

^WmPOSJTIO MENSURARUM, Is the tide of an 


antient ordinance for meafures, not printed. 

COMPOSTUM. Dung, foil or compoU laid on lands. 
Regi/hr, Eccl, Cantuar. MS. 

COMPOUNDING FELONY, oxthfit.hate. Is where 
the party robbed not only knows the felon, but alfo takes 
Ills goods again, or other amends upon agreement not to 
profecute. Ic was formerly held, to make a man an ac- 
ce/Tary ; but is now punidied only wtch fine and impri- 
fonment. i Huvjk. P. C. c. 59. § 6.— To take any reward 
for helping a perfon to flolcn goods, is made felony by 
Stat. 4 Geo. i. c. 1 1.— And to advertife a reward for the 
return of things Rolen, incurs a forfeiture of $0 /. by S/at, 
25 Geo, 3. c, 36. Sec cities Advert fitment \ and alfo FeUny | 
Mijprifion, 

COMPRINT, A furrepcitious printing of another 
bookfeller's copy, to make gain thereby, which w.as con- 
trary to Common law, and is now reRrained by Racuce, 
Sec title LUerwy Property, 

M m 


COMPROMISE, 
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CONDITION. 


COMPROMISE^ c^mfff^m[fum ] A mutual pfomi/c 
of two or more parties at diifcrencc, to refer the end- 
ing of their controverfy to arbitrators and fj,t. it 
is the faculty or power of pronouncing fcntcnce between 
perfons at variance, given to arbitrators by the pirtits* 
private confent. Svmh Jefl i Matters com(jomifed^ 

are alfo matters of law rcfeired, or made an end of — 
Sec title Awmd 

Compurgator, one that by oath juHifics ano- 
ther’s innocence. Compuri^nton were inirodiiccd as evi- 
dence in the jurifprudence of the middle ages — I'heii 
number varied according to the importance of the Tub- 
jeft in difputc, or the nature of the crime 'with which a 
perfon was charged. Du Can^e loc, JurawmiuMy xcl 
P* 1599. See Oath^ and 3 Corm 342 4 io^nm 361, 407. 
—bee alfo title 

COMPU I ATION, cQmjutati j 1 he true acccupt 
and conflrudion of time, and to the end ncitfitr piriv 10 
an agreement, may do v.rorg to-th other, nor ihe ue 
tcrininition of time be left at hrge, it is to bt i ken l 
cording to the ju If judgment of the I«i 4 f A deed dated tho 
20th day of Au^ttJK to hold from t djji) of the cl«to. Pi ill 
be con ll rued to begin on til'* 2 id ay 4 f d // butifii 
X\iC h<il}(n lum It be to hold from tie m.iUing, or from 
thenceforth, it Oiall begin on the day ddivcied 1 Injl, 
46. 5 Rtt>y I If an indcntuie of Ic ft oated the 4tli 
day of Jul/^ made for three years from thenceforth, be 
delivered at four of the clock in die afternoon of the fiid 
4th day of the leife dull end the 3d diy of July in 

the third year, and the hw in this c^mfulation rejedfs nil 
frinHiions or divifions of the day See 
A ret Cffr. 

OmputU/on of tmUs after the m'lnner, is al- 

lowing 52^0 feet, or 1760 yards to each mile; and the 
Amc (hall be reckoned not by Ifrait lines, as a bird or 
arrow nny fl/, but according to the ncarcll and mod 
ufuil w IV Cio Ehz 212 beejl//(t# 

COMPIjIO, Lnt^ A writ to compel a bailiff, re- 
ceiver or accountant, to yield up hi^ accounts it i? 
founded on the datutc of /f V'//; 2 cap 12. And alfo 
I1C6 againd guirdians, On^ 135 

CONCI \LKRb, tcnct^nt rrr, lo till u a cru dtv lo, as 
7nn\ a / , by'.in a ph ^ f ] b uh wcic ul d to 
find out /f/’ind«., / c iuch Jin^s is are jriviU 
kept from the King bv i ?n inr>n f eMi n , li ving noinn g 
to Ihevv for then iiiL or til a tluK n oce S/a/ 39 
cap 22 'Pht re ire a’lu (OirattfjJ and . j 10 

iVULtalu^^ t)L Jon, -Jc fee title Vjifjiot 

LONLI bbl, / ha < gy^rtfd t A word of frequent 
ufc in convc,ancc , trea iig a covenant in Jaw , a^ J A 
(I have given,) makes a Wt-rran'y ia L//. ^84, "1 liis 

woid of a generd extent, and fiid to amount 10 a 
giant, fMthntnt, letfc ani^ releale, z 96. 

LONCIONAFOIM Comm m-coun li men, Irte- 
iticn, cilitd to no lull oi adcnibiy, as / R ^ 

H/lluhm terifo r t m i ntn /Jit t concioii itorcs «/ id I ci 
don, oV. ////*c» / A // e / (t / , L 46 

CONCLl blOV, n/u'/y ] U wnen a mm by li “i 
own a«ft upoii ictoitl h uh charged hunMI with a duly < r 
other ih ng, or concede I any mi n vvln-rcby he ihull be 
coocluded as U a lln niF r^^iunisj n it he hith tik^'^n the 
body i.;on i^paf, .ind hath not ihe boiyin tourt 41 the 
day of till, ictuiii of tlic writ, by ihis return, tiie lheri&' 


is CMchJe/i from plea of efcape, Gft, Terms dt Ley. In 
another fenfCj this word eweU^n figni^es the end of any 
plea, replication, ^r. and a pjea to the writ is to con- 
clude to the writ ; a plea in bar, to conclude to the ac- 
tion, tsfc, Sec title And as to the conclufion 

of Deed<, fee title Deeds 

CONCORD, cotc^rdta ] i' an agreement made between 
two or more, upon a trcfpafs committed ; and is divid- 
ed inM Con o\d executory and C one ot d execute d. Ploivd, 5, 6, 
8 1 hefe concords and agreements are by way of facif- 

fa>^ion for the tiefpafs, Uc See titles Atcotd, Satuja^ion, 

Contotd is alfo an agreement between parties, who in- 
tend the levying of a fine of lands one to the other, how 
md in what mannei the lands (hall pafs it is the founda- 
tion ard fub'hnrc of the fine, taken and acknowledged 
by the piity before one of the judges of C if, or by com- 
mii 10m r*) 111 rliL country, bet title Fcne 

CONCUB\RrA, A fold, pen, or place whcie cattle 
lie Co ^ t 

CONCCG^ AN r, L) ing to^'^ihcr St 7 / 1 // 7 cap 6. 

CONCUBINx\Cih , iottuhinat s ] In common acetpr- 
ition the ktrpiriyof 'i Inrlot 01 conenb ne bat in a il 
f nio, It IS uicd iS an exception igjinil her tine lat li tor 
d Mver, allct^inj thereby tint Ihe \v is not i wilo lawfully 
mimed to the party, in whole 1 ind flic feeks to b** en- 
dowed, but his ihine Bit/ c 107 Bad Ub 4 t\ad, 
6 cap 8 Tiure wis a co// thina < aliov ^d ui btnptuie 
to the P iti 1 uchs, fti n ! im ! m n /, \c Bhint, 

CONDf RS, from the F . condute, to londud J Such 
as Hind upon high places near the In coall, at the time 
of iiciiing filhing, to make lij;ns vmiIi bou^ln, to 
the fifhcrnipn at lea, whuh w y tlie Ihoils of hen ingi 
pifs, foi this may be better dikovtied by futli I*) llmd 
noon lomc high cliH on the llnrc, by realjnof a kind of 
b' IC colour whiih the herrings caufc in the waui, th in 
by tho'c tint are in the Ihips or boats, foi ialliing Thcfe 
aicoihciwilc tilled A and/r//ltsj, d/redu/ s tind ^i/idcf \ 
bee S/at. i J 7c I c 23 

CONDI riON. 

Conl//o] A r^ll ..iiH annexe 1 ro .1 thmj fo thrt ly 
the non p iforminct, the pairy to it Ih ill net at ju • 
juiite .^nd It 1 , and by tic p coiiiioliiv 

ind 'll vantage O it ib i r Hi Ctio 1 ol r 1 m N atA, qm 
lif/i or fulpe 1 111] ; tlie nrie, and in ikinj; iltri nn- 

ceriui whethfr ihc\ lliall tak chuR or rot Alio it is 

d Inud lo be whit lb re cri d to at umciriin thmec, 
\vl i i miy Inppcn 01 not 1 ippeu // ' j u 

Uh z / it \ 56 

\ ( ndiii I IS alio defined to be a I ind of luv or 
bn He, annexed 10 one* act, lining n kilp nd ii> the 
fmn, Old makiii lUm ei tain v.f )r ui ir (hall 1 *• t itck 
1 1 \ut ti K 1 7 / J 7 i q iilit), a 1 ie\ d uv 11 11 thdC 

ii Ji c 1 ] c, It t ot i^lu to ihe 1 1 il, c c Vr 1 rt liy 'in 

11 i h b- wait'd, dtk i cd, oi «. n ^,ed, 
u| 1 an iimut in even I iiij dirttis Iron a' // /«- 
f which 1 ti c boon Ij or comp Is ot in ell i t , or tl c 

i' h< w 'on ill c * ct i \I1 contiiuie S!t ■> T// 1 17. 

bvc ml * f ni 1/70 i 

A c'^Tui on n a/ Ow alio c( nfiucr d is 01 r of the terms 
u > n win h 1 gi<»Tu f i ly be m 1 1 , m this ftnfe a c mdi- 
tio i m .1 Ck-cd IS a ^atj of loitt ^ c on the happeiingof 
vy iich ihe* cJlaCe g intcd nny b. dd^ iuCj 2 Cotm z ^9 



CONDIT 

Oi Cohffithiii dtvfrs kllHiifS) ':/2, c^tuftth^is Hi 

4 W, O"* /yj ; and in fnvj,or itip!iec(\ mv/Z/z/a^/ pY€t;edeni% 
Hml J co^u/irh^s aud coH^iftaf^ Bcq. 

A Cofh'iti^i in a At'd i)r c^picfs^ i". tvhi-h is joined 
by evprefs words to a fcoFinrnt, It oft, or ocher f^rant ; 
n!» if \ man inahes « lo le of | mdb to another, rclcrving 
a rent to be paid at fu^li a fiaft, upon nvdifm if the 
leJcc f«il jn payment, at the d ly, then it (hall be Javvfiil 
for the lejibr to tnt<r. C \x\ la*w or implied i6 
wlion n peiion pi mis anoiher .iii oflke, as that of keej^tr 
o( a p.ik, dew aid, I ohff, rV<. for lyrm of hie; I cre, 
tliou' 4 i the/c be no cnniiruM eA’piefled in the giant, }ct 
the 1 iw m d ch one ; wdikh Js, if tliC grantee do not jullly 
exo' ute all thing': belonging to the oihee, ir Hiall be Luv- 
Jnl for the gi nuor CO ent-r and difchargc him of his oiHcc, 
Lit. iih> ^ c t;, 

Couf/ tf'^n P>i ithnt Is wheti a Icafc or eftatc is graivted 
to one for liie, upon c arhi, that if the leflee piy to 
the leffor a cfitain fuin at fuch a day, then he (liall 
ha\e fee iinple; in ihis cafe the rW///o« precedes the 
cii I c in fte, and on performance thereof gains the fec- 
fim} ('(V(/ ion ftihj(<inent is when a man grants to ano- 
iher liib mmoi of /X'/r, &c. in fee, upon conditton that the 
gruute (hall pay to liim at fuch a day fuch a certain fum, 
or til It hi,, cllatc (hall ceafe ; here the conduion is Aibfe- 
cjucnt, and following the cHate, and upon the pei form- 
ante thereof continues and preferves the fame; (d that a 
condi/nn pi C(fd^fi/ doth "tt and j^trn the thing or cHate 
m»adc Upon londition by the performance of i: ; as a ro^- 
Ct t fin fuhfei^vent hctps and coi ' ina; the edate by the per- 
formance of the condit on* i Injl* 201, 327 ; Tuhts dt Lc\% 

1( one agree with another to do luwh an and for the 
doing thereof the other (hall pay (o much money; here 
iht doing the atl is a condtttm pre dmi to ihc payment of 
the money* and the party (hall not be ccr pcllcd to ji.iy 
till the aft is done: but where a day is appointed for 
the pay merit of nn ncy, which day happens before the 
tiling coniiaftctl for can be performed, theie the money 
111 1) be r''" oieitd before the thing is done; for heie K 
appears that the pnrty did not intend to make the per- 
foimincc (f the thing a condition pmtdint* ^ Salk* 95. 
See poll, 1, IV. 

Jn’if' Hi Cmhtioni arc fuch as deftend to the heir with 
the land granted, ^^c* 

A i.oUiitcial Condition is that which is annexed to any 
colhtcral aft. 

Ljidttions are likewife affirmative, which confi/f of do- 
ing, nt^'itive, and confift of not doing ; (omc arc further 
faid to be uftuBht, for not doing a thing; and lome 
cvmpilfoix, as that the leffec (liall pay the rent, 

AKo (ome conditions are Jingle, to do one thing only ; 
fcivsie lopulattve, to do divers things; and others disjum^ 
rize, Where one thing of (everal is required to be done. 

Co Lit. 201.— See further Slurp* Touch* 1 17, i^t* 

As to certain edares on condition cxprcfled or implied, 
See more particularly titles Mortgagt^ St atute^Mci chant, 

E legit. 

Among thefe feveral kinds of conditions, the cafes 
which moft frequently occur fall under the diftinftions of 
condhions pieudent and fu^f quent* Wc (hall therefore 
(peak of them more at large under the following di- 
vifions; wherein (hall be confidered; in the firil places 
general 1/) 


i6n t *. 

W Ei/hf§k hplhth nW I. Cb 

wThcft tnore panic ulaWy, 

II; To mOihat Qmdrtloiit tnay he ridmt Conm 

dlttoHs Ar$gpoJ\ and ly^nvhai mtiy 1 $ 

ci^ted. 

Ill* JFhut Jhall he a good rftfhmamct of m Ci-idUm \ ahi 
hi *ud}ttt Maimer the Bleach of it vmji he 
Ah ant age of. 

Of Cmdiuotu precedent tfe/f fubietjuent. 

J. 1. Eftates upon condition Impdlidin lavs, are where 
a grant of an ellace has a condition annexed to it in- 
feparably, from it*s eifence and conf^itution ; although 
no condition be exprefled in words. As if a grant bo 
made to a man of an office, generally* without adding 
other words ; the law tacitly annexes hereto a fccretcort- 
dttion, chat the grantee (halt duly execute his office | 
(Lu, § 378 ;) on breach of which condition it is lawful 
for the grantor* or his heirs* to oufi him* and grant to 
another perfon. htt* $ 379 For* an office* either pub- 
lic or private, may be forfeited by mis-ufer or 
both of which are breaches of this implied condition.*^ 
lly ufe or abvfe\ as if a judge takes a bribe, or ft 
park- keeper kills deer wi^out authority. Bynen-vfa, 
or negleft; which in public offices* that concern the ad- 
niiniftration of juAice, or the Common-wealth, is of 
itfclf a direft and immediate caufe of forfeiture ; but; 
non ufer of a private office is no caufe of forfeiture* un- 
lefs ibme fpeclal damage is proved to be occafioned there* 
by. Co Lit* 233. For in the one cafe delay mud nc- 
ceAhrily be occafioned in the aA'airs of the public* which 
require a conAant attention : but, private offices not le- 
qmring fo legular and uni emitted a fervicc* the tem- 
poral y hcglcft of them is not ncccA"drily produftive of 
ipifchief* upon which accoont foroe fpecial lofs muA be 
proved* in order to vacate thefc. Franchifes alfo* being 
regal privileges in the haq|||||ipr a fubjeft* aie held ro be 
gi anted on the faine condition of maltiog a proper ufe of 
them* and therefore they may bisloAnnd forfeiced* like 
offices cither by abufe or by negleft. 9 Rip. 50. 

Upon the fame principle proceed all ihe forfeitures 
which arc given by law of life cAates and others; for 
any afts done by the tenant liimlelf, tb.at are incompati- 
ble with the eAate which he holds. As if tenant foi life 
or years enfeoAa Ai anger in fce-fimplc; this, is, by iho 
Conmon law,* a forfeiture of theu fjveral eAutts ; being 
a breach of the condiiion which tlic law annexco thereto, 
vft* that they (hall not attempt to create a greater eAate 
than they ihcn>felves arc ciuuled to. Co* hit, 213. So if 
any tenants for years, for life, or in ice, commit a fe- 
lony ; the King or ether loid of the fee is entitled to 
hive their tenements, becaufe their eAate is determined 
by the breach of the condition, that they (hall not 
commit felony^' which the law tacitly annexes to every 
fcod.il donation. 

2, y\n eAate on condition expujfcd in thegjarit]tfe\f, 
where an eAate is granted either in fce-fimplc or other- 
wi(e, with nu expreils qualification annexed* whereby the 
cAaie granted (hall cither commence, be enlarged or 

defeated, upon performance or breach of fuch qualifi- 
ci^tion cr condition. Co. Lit, zoi, 

I’hele conditions are therefore cither precedent ^xful^ 
ft quo*:. Precedent are fuch as mu A happen or be per- 
formed before the eftatc can veft or be enlarged ; fubfe- 
M m a quent 
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i|qent are fach, by tbe failure or non*performance of 
which an eftate already veiled, may be defeated. 
Thus, if an eftate for life be limited to A upon his 
marriage with the marriage is a precedent cordirion, 
ar\d till that happens no cllaie is veiled in A, Shor.v, P 
C. 83. if a man grant to hie leifce for years, that 

upon payment of an hundred marks within the term he 
ihall have the fee, this alfo is a condition precedent, and 
the fee (iinple paiTeth not till the hundred marks be paid, 
Ca. /»///. 217 -—But if a man grant anedate in fee limple, 
referving to himfelf and his heirs a certain rent, and that, 
if fuch rent be not paid at the times limited, it Aiall be 
lawful for him or his heirs to re enter, and avoid the 
eUate: in this cafe the grantee and his heirs have an eftate 
upon condition Aibrequenr, which is dcfcaJible, if the con 
dition be not ilridlly performed Litf, § 325. Sec IV. 

To this clafs may alfo be referred all bale foes and fee 
fimples conditional at the common law. Thus an ellare 
to a roan and his heirs, tcnantM rf the manor of Daky is an 
eAate on condition that be and his heirs coniinue tenants 
of that manor. And fo, if a perfonai annuity be granted 
at this day to a roan and the heirs of his body ; as this 
is no tenement within the ilatuu of 2. ic remains as 
at common law, a fee firople on condition that the gian- 
tee has heirs of his body. t9pon the fame principle de 
pend all determinable eftates of freehold, ziUmante *vu/u^ 
itate, fsi’r. Tbefe are eHates upon condition chat the gran- 
tife do not marry and the like. And, on the breach ot any 
of thefe fubfequent conditions by the failurcof the con- 
tingencies, by the grantee not continuing tenant of the 
manor of Dalft by not having heirs of his body : or by 
not continuing folc, the cflates which were rcfpca’vely 
\eAed in each grantee are wholly determined and void. 

A didindion is however made between a condition in 
died and a ImttatioHy which Littleton § 380, 1 Inf, 234, 
denominates alfo a condition tn la’ij, for when an eliatc 
is fo exprcfsly confined anej^^ited by the words of il*s 
creation, that it cannot endure for any longer time than 
till the contingency happens upon which the eAaie is to 
fail, this is denoniinated a hmitatton: as when land is 
granted to a roan fo long as he is paifon of Dalcy or ^ihile 
he continues unmarried, or until out of the rents and 
prohts he have ir.aJr 5C0 /. and the like , in fuch cafe 
the ciUtc determines foon as the contingency hap- 
pens; (when he ct.ifes to be parfon, marries a wife, or has 
received the 500/,) and the next lub^equeiu eftate, 
which depends upon fuch determination, becomes im- 
mediately vefted, without any a^ to be done by him 
who is next in cxpedlancy. Sec 10 Rep. 41. — But when an 
cftacc is, ftndlly fpeaking, upon conditun m dud (as if 
granted cxpicfbly upon condition to be void upon the pay- 
ment of 40/. by the grantor, or }o that the grantee con- 
tinues UBmarned, or froauhd he goes to Toik^ ti/r.) 
the law permits it to endure be)ond the time when Inch 
contingency happens, unlefs the* grantor, or bis heirs or 
afligns take advantage of the breach oi the condition, 
and make either an entry nr a claim, n oider to avoid 
the ettate. litt. ^ 347 Strt. 3 Hen. \ l.i. c 34. Sec 10 
jRrp.42. Yet, though ftri^t words of condition be uled 
in the creation of the eftate, if on breach of the con- 
dition the eftate be limited over to a third perfoo, and 
does not immediately revert to the grantor or h»s rep/e- 
icntaiivcs; (as if an eftate be granted by A. tQ 7 >, on 
coAdition tiut withm two years B. intermarry with C. 


and on failure thereof, then to/) and his heirs;) thh 
the law conftrues to be a limitation and not a condition : 
1 Fent 202 ; becauft if it were a condition, then, upon 
the breach thereof, only A. or his reprefentatives could 
avoid the eftate by entry, and fo D*s remainder might 
be defeated by their negleding to enter; but, when it 
IS a limitation, the eftate of S. determines, and that of 
D. commences and he may enter on the lands, the in- 
ftanc that the failure happens. So alfo, if a man by his 
will devifes lands to his heir at law, on condition that 
he pays a fum of money, and for non-payment, devifes 
it over, this (hall be conddered as a limitation ; other- 
wife no advantage could be taken of tbe non-payment, 
for none but the heir himfelf could have entered for a 
breach of condition. Cro. £liz. 20^ : 1 Rol. jslr. 41 1. 

In all thefe inftances, of limitations or conditions fub~ 
fquenty it is to be obierved, that (o long as the condition 
cither exprefs or implied, eitlur in deed or in law, re- 
mains unbroken, the ^irantee may have an eftate of free- 
hold ; provided the eftate upon which fuch condition 
is annexed be in icfclf of a freehold nature ; as if the 
original grant exprefs either an eftate of inheritance, or 
'for life, or no eftate at all, which is conftru^ively an 
eftate for life. For the breach of thefe conditions being 
contingent and uncertain, this uncertainty prefetves the 
freehold. Co. Lit. 42 ; becaufe the eftate is capable to laft 
for ever, or at leaft for the life of the tenant, fiippofing 
the condition to remain unbroken. But where the 
eftate is at the utmoft, a chattel intereft, which muft 
daermine at a time ceitain, and miy determine f>oncr 
(as a grant for ninety-nine years, provided A.B. and C. 
or the furvivor of them, (hall fo long live) this ftill con- 
tinues ameie chattel and is not, by fuch its uncertainty, 
ranked among eftates of freehold. 

Thefe exprefs conditions, if they be tmpoffhU at the 
time of their creation, or afterwaids become impoftible 
by the aft of God or the aft ol the fcoftbr him (elf, or 
if they be contiaiy to law, or lepvgnant to the nature of 
the eftate, are void. In any of which cafes, if they be 
conditions fuhjequtnt, that is, to be performed after the 
eftate is veiled, the eftate (hall become abfolute in the 
tenant. As if a feoffment be made to a man in fee- 
fimple, on condition, chat un'efs he goes to R(me in 
twenty-four hours or iinlcfs he marnet vj\\\\A.B. by 
fuch a day ; (within which time the woman dies, or the 
feoffor marries her hiinlelf) or unlefs he kills another; 
or tn cafe hf* aliens in f'e ; that then and in any of fuch 
cafes the eftate ihall be vacated and determine : here 
the condition n void, and the eftate made abfolute in the 
feoffee. For he hath by the grant the eftate vefted in 
him, which ftiall not be defeated afterwards, by a condi- 
tion either impoflible. illegal, or repugnant. Co. Lit. 206. 
But if the condnion be ptuulmt, or to be performed be- 
fore the eftate veils, as a grant to a man that, if he kills 
another or goes to Rome in a day, he ihall have an eftate 
in fee ; here, the void loniUtion being precedent, the 
efate which depends thereon is •Afovoul, and thegranree 
fliall take nothing by the giant: for he hath no eftate 
until the condition be performed. Itotd. 2 Comm. 152—7. 

11 . Conditions mxy be annexed to any eftate, whether 
in tee hmplr, fee tail, for life or yeais : they run with 
the eftate, and bind in the hands of whomfoever they 
come. Lit, Refs 128. But a i,ondtt.cn tasty not be made 

but 
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but on the part of the leflbr, donor» tic. hr no man may 
annex a conMtm to an eftate. but he that doth create the 
eftate itfelf. Cwditton: arc good to enlarge or limit eftatei : 
There are four incidents, which conditions to create and 
increafe an edate ought to have. i. They (hould have a 
particular eftate, as a foundation whereupon the increafe 
of the greater eftate (hall be built, a. Such particular 
eftate (hall continue in the lelTee or grantee, until the 
increafe happens. 3. It mull veil at the time the con- 
tingency happens, or it (hall never veft. 4 The parti- 
cular eftate and increafe mull take effeft by the fame 
deed, or by feveral deeds delivered at the fame time. 
8 Rep. 75. 

ConJititms to create eftates (hall be favourably conftrued : 
but condtttms which tend to deftroy, or rellrain an eftate, 
are fo be taken llriflly. A feoftmcnc upon tonditien^ that 
ehe feoffee (hall nor alien, is void : but a condittM in a 
feoffment not to alien lor a paj titular time, or to a par- 
ticular perfon, may be good. Hd. 13. 261. And if a 
conihtUn is that tenant in tail (hail not alien in fee/ Co'r. 
or tenant for life or ye.irs not alien duiing the term, thefe 
coHiUtiom are good : where the reverfion of an eftate is in 
the donor, he may reftrain an alienation by condiiton, 10 
kip, 39: I Jnji, 222. If one make a gift in tail^ on 
fojidiiion that the donee 01 his heirs (liall not aliene, this 
is good CO fonie intents, and void to others : for if he 
make a feoffment in fee, or any other eftate by which the 
j-everfion is diftontinued tortiouily, the donor may en- 
ter; but it is otherwiie if he fuffer a common recovery, 
l/y. 223. 

A liberty infeparable fiom an eftate cannot be re- 
ftrained ; and therefore a conditim that a tenant in tail 
(hall not levy a fine, within the Stat, 4 H. 7. c, 24, or 
fuf!*er a recoveiy ; or not make a leafe within the Siat. 
32 H^'h 8. c, 36, is void and repugnant. But if the 
torditian reftrain levying a fine at coutmon law, it may 
be good, z Dnnv, Ahr, zz, A gift in tail, or in fee, 
upon condition that a feme (hjll not be ^endowed; or 
baron be tenant by the curtefy, is repugnant and void. 
.So .s a coiJuton in a leafe, &*<. that the leil'ee (liall not 
take the profits: and where a man grants arent-chaige 
€'uc of hind, provided it (hall not ciiargc the lands. Ca, 
Lut 14 ^). 

Conditions repugnant to the ellatc, impoffible, lie. arc 
void : tirid if they go before the eftate, the eftate and <on- 
d tion nre void ; if to follow it, the eftate is abfolute, and 
x\\z tcnaiuon void. 1 lujl, 206: 9 Rfp, 128. But it at the 
time of entnng into a condition^ a thing be poflible to 
be done and beer me afterwards impolBble by the ad of 
God, the elUir of a feoffee (crcaitd by livery) (ball not 
be avoided zfdoiL 204 . See ants 1 . 2. 

Where a umditm is of two parts, one pofTible, and the 
other not fo, it is a good condition for performing that part 
which IS poihble. Cro. hhz. 780. Though if a condition 
is of two parts (t/ jun^ivc^ and one part becomes impof- 
fiblc, by iiicad of God, the perfon bound is not obliged 
to perfoi m the other. 1 RqI, Ahr. 440. /. 45 : 2 Mod, 202, 
203. It a condition be in the cofuliitii.ff and is not pof- 
(ible to be pci formed, it is faid it may be taken in the dis- 
jundivc 1 Danj, Abi, 73. 

Wnere an diite is to be wholly cieated upon a condi- 
tnn impoftibic to be performed, there the eftate (hall never 
come in ejfe 1 Lton c.311. A woman makes a feoft- 
ment to a man that is married, upon condition that he 


fliali mairy her t thii condition it not impoffible, for tti« 
man’s wiA may die, and then he may marry her. 2 ^ 

25. A reveriion may be granted in tail upon condtrion, 
that if the graotoe pays fo much, he (hall have the fee. 

8 Rep, 73. But if a man grants lands, for 
upon condition that if the lefTee pay 20/, within one 
year, that he (hall have it for life : and that if he after 
the year pay 20 r. he (hall have the fee } though both Aims 
are paid, he (hall have but an efate for hfe : the eftate for 
hfe^ at the time of the grant, being only in contingency^ 
and a poJfUlity cannot increafe upon a p^hiluy^ nor can 
the fee increafe upon the eft ateSor years. 8 Rep, 75. 

If a leafe be made to two, with condition toraifea 
fee, end one dies, thefurvivor may perform the condition, 
and have the fee ; but if they make parridon, the condi- 
tion is deftroyed. 8 Rep, 75, 76. If a feoffee grant the 
reveriion of part of the land, on a leafe years, on 
which a rent upon condition is referved, all the condi- 
tion is confounded and gone ; though if the Uffie aftign 
part, the condition remains, for he cannot difeharge the 
eftate of the condition. 2 Danv, Ahi .119. A man makes 
a feolFment upon condition, and after levies a fine to a 
llranger, the condition is gone. Ibid, 120 If a feoiFee 
upon condition to infeoff another, infeolF a ftranger; or 
if it be tore-infeoff the feoffor, and he grant the land to 
another perfon, upon condition to perform the condition, 
the condition is broken, bccaufe the feoffee hath difabled'* 
himfelf to do it : fo where fuch feoffee, upon condition 
to re-infeo(f, fife, takes a wife, that the land is fubje^l to 
the dower of the wife ; and fo if the land is recovered, 
and execution fued out by another, the condition is 
broken. Co, Ltt, 221 : 1 Danv, 79. 

If one diiTeife the feoffee, or any other who hath land 
by juft title, and thereof in feoif a ftranger on condition, 
and the land is lawfully recovered from him that hath the 
title ; by this the condition is deftroyed : and if a didei- 
for make a feoffment in fee upon condition, and after 
the difTeifcc doth enter upon the feoffee, this doth extin- 
guilh the condition. Perk./e^l, 821. If the feoffee makes 
a feoffment of all or pare of the land to the feoffor, be- 
fore the condition is broken ; the condition is gone fpr 
ever: and if lie make a leafe for life or years only, then 
the condition will be fufpended for chat time. Co, Lit, 

2 1 8. But it is othei wife where the feoffment or leafe for 
life or years^ arc made to any other but the feoffor. Ibid, 
Where" the condition of a feoffment is, that if the feoftbr 
or his heir pay a certain fum of money to the feoffee (uch 
a day, and before that day the feoftor dieth without heir* 
or if the feoffmenc be made by a woman on condition to 
pay her 10/. or that the feoffee infeolf her by a certain 
day, and they intermarry befoie the day, and the mar- 
riage doth continue till after it; in thefe cafcj the condi- 
tion is gone. P:ik,fe^i, 'j 6 ^, 764. 

A condition that would cake away the whole cffc^l of 
a grant is void ; and fo it is if it be contrary to the ex- 
prefs words of it. Conditions ag.ainft law are void ; but 
what may be prohibiicd by law, may be prohibiicd by 
deed. 1 Inji, 206, 220. He that taketh an eftate in re- 
mainder, is bound by condition in a deed, chough he 
doth roc (cal it. ^ 

Coitd mtis ni upiAiiit of mnn ut^e have not gehfrally been 
favouicd, as contrary to (ound policy ; but where a legacy 
has been given over to another, ilieic the oondition h.is 
always been held good ; and it feems that fuch condi- 
tions. 
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t!ona Ai only rea/oHsMy fertmln chllJr^n from imprnJrTir 
^ n^arria|»^f will b® i^flw^ys fupported.— 1 hat is to fay, 
.where thty^ operate only as particular, not u% univcrul 
xedrittwn*. In the cafe of Scon v. /vAr, z C. ^.4 31, 

. ^c. it was deterndned after vejy loiiij argurr^ent^, that a 
condition annexed to a legacy, that the Jcgaire Ihcja’ I 
not marry tfirnty^on,\ without con Tent of hrr mo- 
fhee, (or laiher thac ihe Ifj. a:y lliouIH veil orcvioii's tt) 
twenty -on*.?, if the log. tee rrairiod with fuel* conkiK,) 
was a valid nditioji.-— And upon marriage without 
iuth conu'ir, ic vvas tictoinilned to go to the mother 
under a gift of a crncrdl rrli Juc —See thefjrft par.igiaph 
of jDiv, ill, of rill . title.— And the cafes 0/ Peyton v. Pu\y^ 
2 62(>. .TJid 'he following cafes cited in Mr, C’ev's 

note there, vre. IhUaft^ v. Ermine ^ i C. C. "22: f\yv, 
Portcj', 1 C.C. y, Duke^ I Pitn. 19: St/dtUn 

V. GrymeSj 2 I nn. 357 : rllion \ . Ajhn^ 2 Fern. 4 2 : Crra\^h 
V. l-PiJ Oftj 2 / I),.. ^,72: QilJct v’. I Z’, IV ms. 2ci^.: 

Ptyyn V. S. C. C. 26: Semrb''llv.ruiv[y, ru-Ur 

562; Kin^y. iVitbers^ GtJb. 26: Hat'^iry y. 'I'a'h. 

212: Coni. P*p. yii), and i Jtk. 364 : Pullen v. Re^-ly, 

1 A/'///. 21: UnJty\cu(tl y. Mntis^ 2 ./Ifii 11.4: DiPy V. 

: rvV, 2 /in?. 265 : Eiiony . Lhout ^ H'V/'. t 59 : (!hiu:f.cy 
V. GreryJon, 2 616: Reyni/h W 3 /It'.. 350: 

M’hedn' v. Biuyban/^ 3 ///Z. 304 : 1 /Vi//' 13c; L^'ji v. O nt:i 7 ^ 
4 Buir. 2052 : Hemitr/iW Mnnchleyy I Byo. C. R. 'Oj.-- 
'ihat where a legacy is given on confideration that the 
Jegatcc ihi)uld not iii.ifry without confenc, and there is 
no dcvii't' over, the condition is void, Sec 4 ihnr, 2055 ; 
C.Vv/. Rep. y:;!), and the enfes there cited. — The cafe of 
Seoft V. 7yirr above-mentioned, and dmoi y. Ho^ntn^ 1 An. 
Ah. 1 12. /». 9, ha\c determined that a bef|uc'll oi the rtjV 
Jue^ nocvvithdanding fome contradi^lory authorities, is 
equivalciu to a limit.ition over; where the condition is 
precedent and never performed. — As to the invalidity of 
a legacy in perfect leiiraint of marriage fee Knapp y. 
Eloyis, AmN. 6 (j2 : and A//c« v. El/on, l IVilf. 159. And 
the rule of the ecclefiallsLal law is, that where a portion 
is given in conhder.iiion that a daughter fhtnild never 
marry, the condition is void, StvInh.^Scc alfo RyPs 
notes on C'.W, Rep. 728, and the cafes there cited ; and 
at large on this ihbj(‘Cjl, FonUatupiPs Trcat.fe of Lqutiy i, 
Z45, and this Dift. title A//* v v;^’. 

The word “ If’' will not always make a condiiion ; but 
fomeiimes it makes a limitation, as wheic a leafe is made 
for years, if A. B. Jives io long. And this is contrary 
to a condition ; for a flranger may take advantage of an 
cftaie determined thereby, bV. Co. Lit. 23O: D.er 300. 
Sub ccnd'nknc is the moll proper word to make a condi- 
tion ; [torijl is as good a word, when not dependant 
upon aiK'th-r fentence; but in feme cafes, the w'ord pro- 
%'ifo may ni.ike no cotuhtion^ but be only a quaiifuntion 
Or ex’pl.ni.ifion of acoven.ant, 2 Ddn >. 1, 2. And nei- 
ther the woid piojfy nor any otht r, makes a condiiion, 
unlef:> it is . /Vo:;.,/. 34: i 466. 

Regularly tiic word “for" does not import a condition, 
though it has the force of a condition nvhoi the thinp^ 
granted /j executory, and the co}tfde>'atkH f the giant is a 
fcrvicc, ct: f me fuel) thing, for nxihich theie is no remedy y 
but the the thing yi anted \ as in the cafe of an 

Ituity granted pro confilio, or for executing the oflice of a 
fteward of a court, or the fcrvice of a captain or keeper j 
of a fort, here the failure of giving counfel, or perfufm^.; 
ing the fervice, is a kind of evididti of that which is to 


he done for the annuity^ |he giiaAt6l> having ho loeimi 
either to exa^^ the cotrafel, tStt. recampence for it, but by 
flopping the annuity ; and in ihefe cafes i^he conditlou in 
not ptnedetff^ and therefore the per/hrmofice thereof wee/ 
not be at erred ^Mcien the annuity is demanded, Ptr H<^ari 
Lh, J. Hob. 41, AP:ch. 10 Jac. in the cafe of Cowper v, 
Andtnvs. 

A* the intent of the teflator chiefly goTortis in wills, 
fiich copflruflion is always made Of the words, as will 
bell fuppori his intent, and therefore thefe words ad fee- 
dtndtm, faciendo, ea intent tone, ad fAc. in a will 

create a cot.d/ticn. Co, Lit. 204 a. bee titles Dc'vife, IVdL 

A' grant to one to tlie intent he fliall do fo and fo, is 
no conditton, but «'i and cofdence. Dyer 138. Some 
words in a leafe do not make a 'condition but a covtuant^ 
upon which the lelfor may bring lus adion, A Je.ilb 
being the defd of lifibr and leflcc, every word is fpoken 
by both ; and a condition may be therein, chough it founds 
in ioueudut. I Ay//' 464. A covenant not to grant, fell, 
Kdc. may be a i^nd.tion ; and covenant that, paying the 
rent, the lollec ffinll enjoy the land, i;* conditional. 2 Da tv, 
2. 6. Where words are indjrlinice, and proper todef. ic 
an c'ibite, they (ball be taken to have the force of a ce.v- 
dtlion. Palm 503, 

III. A condition may be well performed, when it is 
done as near to the intent as may be : for if the condi- 
tion of a feoffment be that the feoffee fliall make an eltate 
back to tlie feoffor and his wife, and the heirs of tiuir 
two bodies, remainder to the light heirs of the feoflor ; 
in this cafe, if the feoffor die before, the cilaie (h.ill be 
made to the wife without impeachment of vvalle, the re- 
mainder to the heirs of the body of the hufband begotten 
on the wife, ^L 3 'c. Cv. Lit. 219: 8 Rep. 69, If a condi. 
tion be performed in yi/^r^»re''and tffed^ it is good al- 
though it differs in words ; as where it is to deliver letccrs- 
patenr, and the party bound having Io!l them, delivers 
an exemplification, iVc. zDami. 40. Though payment 
of the money before the day, is payment at the day, in 
performance of a condition; yet a feolii r, l^c. cannot 
re-enter, and revell his old effate by force of the condi- 
tion, till the day whereon the condition gives him power 
to re-enter. Ibid. 121. If a man feiledofland in right 
of his wife, make a feoffment in fee on condition, and 
dies; if the heir of the fco.ffor eiuers for the c )nvlitioii 
broken, and defeats the feoffinent, his elldte vanilhes, 
and prefently it i.'* vefted in the wife. Co. Lit. 202. And 
if a perfon f'ifed of land, as heir on the part of his mother^ 
makes a feolfincnt on condition and dieth ; though the 
heir on the part of r\ic father, who is heir at Common hv.v, 
may enter for the condition broken, the heir of ihe part of 
the tnother lb .ill enter upon him, and enjoy the land. 
Ibid. 1 2 , 

Where there is a condition in a feoffment or leafe, that 
if no dillrefs can be found, the feoffor, Wc. fhall re-en- 
ter ; if the place is not open to the dillrefs, as if there be 
only a cupboard in ihc houfc, which is locked, ^c. it is 
ail one as if there was no dillrefs there, and the ftolFor, 
^c. may enter. 2 Dana;. 46, When a rent is to be 
paid upon condition at a certain day, the leffor cannot 
enter for the condition broken, before demand of the rent, 
/hid, 98. And the leffor ought to demand the rent at 
the day, or the condition fhali not he broken by the non- 
payinent of the rent. A re-entry may be given on a 
3 feoffment. 



fecWmtnty tifc. though none be refemd : if one mako 
Icafc for life or feofFroent upon' condition, that if th»‘ 
feoffee or lefTec does fuch an aft, the cllate (hall be void: 
now although the eilate cannot be void before cntr^, this 
is a good condition, and (hall give an entry to the JeiTor. 
(sfc, by implication, f Ro/. Ahr, 408. A leafe for life on 
condition, being a freehold, cannot ceafe without entry; 
but if it be a leafe for years, th^e leafe is void ipfifa/fo, 
on breach of the condition without any entry, 1 Infi, 214. 
If a leafe for years is, that, on breach of the condition^ 
the term (hall ccafc, the term is ended without entry ; 
but where the words arc, that the leafe (liall be void, it 
is otherwife. Cro. Car. 5 1 1 : 3 Rep. 64. Regularly, where 
one will cake advantage of a conditkjp, if he may enter, 
he mull do it ; and if he cannot enter, he mi^ft make a 
claim. Co. Lit, 218. Whereon condition broken, Icflbr 
brinp,s an entry Fs not necefTary ; if tenant de- 

fends,' he is bound by the rule, to confefs entry. 

No one enn refrrvc the power or benefit of re-entry, 
on h eacK of a condition to any other but himfelf, his 
heirs, eyemtors, parties and privies, in right and 
leprcf'iunrion ; privici. in law, grantees of reverfions, 
aie ro Iiav** no advantage by it. Hot by the Stat. 
32 //. 8. c. 28, Gi\:n>ecs of reverfions may take advan* 
i'( >o ayaliilt lefi‘ es, ^c. by aftlon. i 214, 215: 
Pl'^-v-L 175. Where one doth enter for a condition 
broU'-n, it gener.illy makes the efiate void nh initio, and 
tlu* party comes in of his firfi cllatc ; and he iball have 
the lanH in ilic fame manner it was when he parted with' 
if; ;u)'’ ‘lis pofiefilon at the tii.ie cf^ making the condi- 
tion ; tiv ich>re he (hall iivoid all fubfequent chaiges on 
the lands. Fhwd. 186; Co. Lit. If one 

enters on a condition pcrfprnu*d, he fliall avoid all in- 
cumbrances upon the land after thecondi iun made: and 
a condition when broken, or performed, (sfc. will defeat 
the will I? cllate. So that if theje be a leafe f^r life, re- 
mainder in fee, on condition that the lefiee for life fiuill 
pay 20/. to the lelTor ; if he pay not this money, the 
eltaii* in icmaindcr will be avoided alfo. Dyer 127 : 8 Rep. 
^o. lint this may be otherwife by rj;ccial limit, uinn to 
an ufr: .ir.d if tenant for life, and he in rcm;iii:der jofn 
in a leolfinf'iit on condition, that if, then the tenant 
fi.r lii«; !nrdi rt-enter, thii mny bc'good without (leh'at- 
ing whole ciiare ; though rrgul'irly a condiriou may 
not avvoid p irt of an eilate, and leave another part c*niire, 
nor can the rflate be void as rn forr.e peifo^, and goexi 
a 3 toothei^. 8 Rc'p. li,o: I h/L 214 . 

Leflce for life makes a I'colfmrni on condition, :.nd en- 
ters for the rondicion broken ; by this he fliall bo rellcrcd 
to his eilate fer life, and I'odiicc the reverfion to the 
lefi'or ; and the rent due to the IcfTor fliall be rovitpd: 
but ill thii cale the IcfTce will not be in 'ho fitriL cnuife 
as he was b’fore, fer Ids rllarc irijijfdt to a fnifeunre, 
though he be temint fci lilc iiill. Rc/I. 4/4: 

Tenants liy the curic.'y, tenant in irol after p< itd)ility 
of ilfuc e.vfinft, tcnriiK in dower, far 'life, r-r yt*:ir.>, 
hold their eilate^ fijhjcft to a condition in l.i .v, not to 
grtnt a greater eliatu than thr-y Imve, ncr to commit 
wafle, i ffJL in. And dial. ^5 made by deed to 
iufaius, and feme covert*', upon cri'dition, fli.d! bind 
them, becaufe the charg*a is on tiic laud, z D tnv. ^o. 
A relcafe of all a man’s liyjit may be' upon cun iiinn ; a 
Icflec may furrenJer upon condition ; a loniraslL may be 


npicki )t»adhiOQ, fiiit la parfon canndt 
^^odition, tny inoiiB than be admitted upon cooditiDn V 
\nd a conditieh cannot be refeafed on condition. 9 8'{, * 

No perfon (halt defeat any efiate of freehold upon con* 
ditibn without (hewing fhe deed wherein the condition in 
contained : bdt of chattels real or perfon.ali^ a man 
may plead that fuch grants or ieafes were made upon 
condition without ftewirtg the deeds^ and in the cafe of 
a condition to avoid a freehold, though it may not be* 
pleaded without the deed, it may be given in evidcnice 
to a jury, and they may find the matter at large. Lit* 
374: c Rep. 40. A condition may be Apportioned by 
aft of law, or of the lefTee. 4 Rep. t±o. But a man can- 
not by his own aft divide, or apportion a condicldn, 
which g^es lb the dedrn^ion of an eftiite. i Nel/i Air* 
474. A condition in d w/// is A tiling odioua (n laW, 
which dial] not be created withoOt fuilicient words, zLeon. 
40. A devife to the heir at law, provided he, pay to 
A.,B. 20/. is a void condition, becaufe (here 14 no per« 
fon to rake advantage of the non performance, x Lttt<w* 
797. Yet ccndlrionnl devifes, as wejl of lands as of 
goods, arc allowed by our law, and not being perform- 
ed, the heir or executors Oi all take advantage of them. 
1 Keif. 467. 

Where there arc negative and affirmative cmAiuoiiSt the 
pleader rauft (hew, not only that he has »9/ broke the w- 
gativcont^ but alfo that he has performed \.\i^ eifh viatlve 
ones. Fletcher v. Riehaulfny HarJv. 322. 

♦As to rr/Ay’agafnH'tlic breath of conditions. Some fay 
that in all cafes of penalty or forfeiture that lie in com- 
penfajion. Equity will r^iUcvc; for where they can make 
com pen fa I ion, no harm is done. ^So that although an 
exprefs lime he appoinied for the pcrferrnauce^ of a con- 
dition, the judge may, after that day is pall, allow a rea- 
fonablc fpace to the party, making reparation for the 
damage, if it be net very gieat, ncr the fahHancc of the 
covenant deflroyed by it. Sec FonblanquCs Treat. Eq. i. 
3S7, and ihe cafes there cited. 

'I'he funflanflnl diflinftit n which governs the interfer- 
ence of Courts of Equity in cafes of conditions broken, 
is not whether the condiricn be picccdent or fiihrcqucnt, 
but whether compenfation can or cannot lie made: and 
tlirrelor^?, where /!. crnvevcil Linds to /j. iipcm 

trull, that ir C. the fon of .7 within fix mi'iuhs after the 
dcjili of A. flionld fccure to-ti iiilees 500/. for the younger 
children of C. then nlicr fuJjfccurity given to tonvey to 
(7. niut hU heirs ; and until the time (or giving fuch fc- 
luricy in trull fur the civlofl fon of C. and i:i default of 
fuch Iceurity, to convey to fuch cldeil fon and hislvdr* ; 
C. dlc^i hefnrr ludi fc». iirity given : yet this cendi/ion pr/- 
erdunt being unly in th" nature of a penalty, the intent of 

/;/7'r fli'iil L-- rf.’;;.JK!‘Vl, v. liich w.is to foe urn 5 c«/. to 
the > ''ung.r v!:iii'i‘‘'Or / i '/'i v. 1 C. C 89: fioe 

iJi,:Js(<ch V L\ fihdt. 178 : P.'tec/hne V. /’/rv, I'h. b. 

.j o IV’i V /? A; ('0, 2 / V; u. 2 2 2; Bei iif V - FaHitind^ 

IV) \ Hrye't rd^t. elryVt , 1 i'''qn.zz2\ BJa^'idw. Klid- 
illta'.y /. C. C. I : f‘\ancis*s Mn p. .]() 

liut tiurj-gh Equity w'P, under f)mecir< iiniflaarca, rc- 
L</\c ag unit the bjo.Ku of a <^niiition protedenf, where 
d.'ihiagos are t\rfai?!; )et it feems, tbit ilioy v.'iH noc 
Vv’.rre the damages aucrueil arc coir iug: nt, and cannot 
b*' ojiimiitej. V. Ande'fn, 5 /'V/;. 93. pi. 15. See 

If 20J, 3 7, y)\. 


IV. There 



CONDITION IV. 


IV. There ere no predfe technical words required in 
A deed, CO make a ftipuUtion a condition pjtctdtnt or 
fubf€qufnt\ neither does it depend on t|ie circumrtancc 
whether theclaufe is placed prior or pqdeiior in the deed, 
fo that it operates as a provifo or covenant ; for the fame 
words have been conftrued to operate as either the one or 
the other according to the nature of the tranfa^ion, fer 
aijbhurfl luftice, i Ttz/ff 645.— Further, as to the 
nature of conditions precedent and fubrequent. See 
3 jitk, 364 : 2 P* 419. 626 : 1 83 : 3 C. C. 

130; 3 V. 1 3 2 : Fca) nc on Cont, Rem ; 2 Buy r. 890 : 4 But ; , 
1930: 1 fni/. 10^, 136; 2 Brv, C. R, 6 ji and 7 ^. 431, 
489, as to a condition annexed to a legacy, chat the le- 
gatee rtiould marry with confenc of her mother, which 
was held to be valid. In 1 Jb. 108, it is faid that 
conditions precedent are fuch as arc annexed to ellates, 
and mud be pundualN performed btfote the edate can 
veil. A condition fubfequent, is when the edate is exe- 
cuted ; but the continuance of fuch eflate depends on the 
breach or performance of the condition* The two mod 
material points of difeuflion refpe^ing ^ dodrine and 
different operations at law, and in t juhX) conditions 
precedent and fubrequent arife, I. Ptom cafes where 
conditions are annexed co devifes, making them void on 
the marriage of the devifee without confeat: See an/ell, 
and title Mattwgt : And 2. From cafes arifing on the 
•Leflitjg of poitions and legacies made payable at a future 
time. Sec titles Devfe^ Legacy^ Pottiom, 

Conditions precedent are fuch as mull be pundually 
performed before the edate can ved ; but on a condition 
/ub/eqiientt the edate is immediately executed : yet the 
eonttnuattce of fuch edate dependeth on the breach or per- 
formance of the condition. Co Lit. 218: Eq Air. 108. 
As if I grant, that if A, will go to fuch a place, about 
my bulinefs, that he fhall have fuch an eflate, or chat he 
lhall have 10/. fJc, this is a condition ptecedent. i RoL 
Ahr. 414. So if I retain a man for 40/. to go with me 
to this is a condition precedent, for the duty com- 
mences by going to Rome, 1 RcL Alt .914. So if a m.in, 
by will devifes certain legacies, and then devifes all the 
reddue of his edate to his executor, after debts, legacies, 
(Sfr. paid and difeharged, this is a condition precedent ; 
fo that the executor cannot have the refidue of the edate 
before the debts and legacies arc difeharged. 1 RoU Abr, 
415 : I ^foncs 327: C/o. Cat. 335. 

But if a man devifes a term to A. and that if his wife 
fuffeis the devifee to enjoy it for three years, that die /hall 
have all his goods .as executrix ; but if /be didurbs A. 
then he makes B, executor, and dies, his wife is cxecu 
trjx prefcntly; tor though in •grants the e/^ate /hall not 
ved till tlie condition precedent is performed, yet it is 
ctliervvife in a ov///, which mud be guided by the intent 
of the parties ; and this (hall not be condrued as a con- 
dition precedent t but only as a condition to abridge the 
power of being executrix, if die perform it not. Cro. 
EIix, 219 . 

Where the oneptomif^ is the con/idcra^on of the o*hn^ 
and where the performance and not the promi/’e is, mnf 
h i^athirefi from the ,joris and natute of the agt cement^ and 
depends intirely thereupon ; for, if there was a pofittve 
proniife that one diould releafe hi'i equity of redemption, 
*and on the othei fide, that the other would pay 7/. thjn 
the one might bring his aclion without any averment of 
performance; but where the agreement is» that the 


plaintiff /hould rclearo his equity of redemption, in con- 

4 deration whereof the defendant was to pay him 7/. fi 
lat the releafe is the conjidty ation^ and therefore, being 
executory, it is a condition precedent, which mud be aver- 
red. 12 Mod. 455, 460. Thotp V. Ihotp. 

If there be a day fet fot the paymext of money, a doin^ 
the thing which one promifes, agrees or covenants to do 
for another t^ing, and that day happens to incut before the 
lime, the thn^ for which the promife, agreement or co- 
venant ts made, is to he petjotm^d by the tenor of the a^tee^ 
ment ; theie, though the words be, that the party /hall pay 
the money, or do the thing for luch a thing, or in con- 
fideration of fuch a thing ; after the day is pad the other 
/hall have aclion for the money, or other thing, though 
the thing for which the promife, agreement, or covenant 
was made, be not performed ; for it would be repugnant 
there co make it a condicion;>rrcftf^/// ; and thciefore they 
are in that ca/e left to mutual remedies', on which, by 
the exprefs words of the agreement, they have depended. 
Per Holt Ch. Judice. 12 Mod, 461 ; Pafch, 13 3, 

Thorp v. Thorp, 

M. agrees to give A. fo much for the ufe of a coach and 
hotfes fot a year, and A. agreed further with M, to keep the 
coach in tepart ; it was averred the conch and horfes weie 
delivered to M. but nothing of the repair ; and Holt Cli. 
Judice held upon this evidence, that tepaiting was not a 
condition ptei.edent, and therefore need not be averred. 
Pet Holt Ch. Judice at Guildhall, and judgment fto quc» 
fente, it Mod, 503 : Pafch, 13 IV ill, 3. Atkinjon v. Mortis, 
But if the agreement had been that A. had agreed to 
give M. a coach and horfe* for a yeat, and to repair the coat h, 
and chatyitf that M. pt omtfed Jo much money, then the re- 
pairing had been a condition ptecuient nece/Taiy to be 
averred. Ptr Holt Ch. J ullice. 1 2 Med, 503. Pafe 1 3 IK 
3. in S. C. 

Condition that A. (hall do, and for the doing B. pall 
pay, is a condition pteudtnt, but time fixed for payment will 
verify the condition; per Holt Q\\ Jullice. 1 talk, 17 1. 
Pafch, 13 Will, 3. B. R. Thorp v. 7 /^o;p,—- See this D.A, 
title Award, 

If A, makes a leafe for five years to B. upon condition, 
that if B, pays him 10/. within two years, that then he 
Oiall have a fee-fimple in the lands, and make livery and 
fcifin to B, this pailcs the freehold impiedutely, and B. 
has a fee condition.*!) ; becaufe if the freehold was not to 
ved in B till the condition performed, it would be di/ti- 
culc to deternunc in whom tbe*fieehold lay ; for condi- 
tions may be inferted in fuch deeds as are perfe^ed pri- 
vately, which might prove greatly prejudicial to drangers. 
Lit.feSl. 350; Co, Lit, 2i6, 217. 

But in cafe of a Jea(e for life, with fuch a condition, 
the freehold pa/Tes not be/ore the condition performed ; 
becaufe the livery ma^prefently work upon the freehold. 
But if a man grants an advowfon, (which lie in 
grant) for years, upon fuch condition, the grantee /hall 
have no fee till the condition performed. Co. Lit. 217. 

If A, leafes to B, for years, upon condition, that if 
pays money to yl, or his heirs, at a day, that B, ihall 
have the fee, and before the day A, is attainted of trea* 
(uu and executed ; now chough the conditio. n became 
impofiible by the adl and offence of A. yet B, /hall noc 
have a fee, becaufe a precedent condition to increafe an 
edate mud be performed ; and if it becomes impo/Sble, 
AO hdate lhall rife. Co, Ltt, 210. Alio in equity, with 

refpedt 



dONDITlOR C^NFESfSION. 


rffpcAto eandirioiis precedent end fikbftqQem^ t!h« |M^ 
viuting didiaaion feems to fae« to relieve the btei^ 
or noR^perrot^maftce^ not fo much tehetlier the edition ht 
jtfcede/ttor/uJ^qnM^ whether a reiirpri^efieicati bp 
1 A^re. 79, 167. As if A conyeyi iaodi tOwff « end 
their heirs, upon truft, that if C. the 0 ti pf A. withtit 
r>x months afier the death of ihouid 
tees sooj,^ for the younger children oF €. tlMii after foeh 
fecurtty givefi» to coitrey to C. sod iiU heirs, tnd imtH 
the lime for giving Tech (hctrrky, in tmd for the e)dedr 
fon of C. and in delaulr of luch feenrity^ to convey to 
fuch eldeft fon and hit heirs, if C dies before eny focb 
/fcuiicy given, yet this condition, thongli yrtfrr/ 4 ?jnr, beuig 
only in nature of a penalty, the iniopt of the truA ibali 
be regarded, which was to fecoj^ 50aA for the younger 
children. 1 C^an^ Ca 89. 

if a ferae covert, having |K»wer by eOill lodevifo lands, 
devifes them to her executors, to pay 500/. out of tliem< 
to her fon ; provided, that if the father gives ooe^a fufli^ 
cienc releafe of certain goods to her executors, that then 
the devife of the 500/ Ihould be void, and goto thoox^ 
ecucors ; and after her death a reJeafe is tewred to the 
f.thei , and he refufes, yet upon uiaklag the releale after, 
the money ihall be paid to the fon a for it was faid to be 
the Handing rule of the court, ibsia 
httdt ^vbete a thing may be dene after ^ pr a eoinpefifotsoil 
made for it $ as where the conditton is to pay money, 
and though it is generally btndiftg, where there it a de- 
vl^eo^er, yet here, it being to go to the executors, it it 
no more than the law impiieti a FetH 

bee more concerning Conditions under title i^ssre/ >-^ee 
alfo 2 Cem^ Dtg title Cnmitimj^AviA I Inft.AOig laj, 
2s. 6, 257, in^heneips. 

CONDUITS, for water in London^ A&il be made and 
repaired, and the Lord Mayor and Aldermen may ta« ^ 
ctt re into defaulti^ therein, ksie* Stat, 35 H. S< r. 
bee further title hwiden. 

CONL AND KEY, A woman at the age of fourteen 
or fifteen years might take the charge of her hoofe, and 
receive eone and key . cmie or colne in the Sa» iigni/ying 
eomputus ; fo that flie was tlveu held tp be of competent 
years, when (he was able to keep the aeceunts and keys of 
the houfe. Brabi, kb. 2 cap. 37. And there le fomok 
thing to the fame purpofe in Glasw^ ltb» 7 9. 

CONLY' liURROWb, Places where conies or rabbits 
breed and haunt, tifr. Commoners cannos lawfully dig 
up coney.burrowi in the common, a Wilf 5i.^Seietit£ 
Common^ 

CONKBDERACY, r«^v^vv9//a.] fs when two or 
snore combine together id do any damage or injury fo an., 
other, or to do any unlawful a^. And falfe cenjtdeteicy 
betuieeii divers peribnifoaii be pilniflted, though nothing 
be put io execoiioq t but this epnfedUraty^ pnniihablc by 
law before k ii executed, ought to have thefe incidence ; 
fifty k mufi be declared by fome matter of profccution, 
as hy uiahkigDl bonds, or j^ndfes the one rathe other; 
ftgmMjtt iwuld be malicious, as for unjud reveimo ; 
/Ma^ ix oufjisc to bo folfo agasnH an inooceDt peflbn ; 

aria CO be out of court voluntarlljr. Terjiu dk 
tejyi Where a writ of confpiracy doth not lie, the rm- 
federa^ U puaifiiabfe s and inquiry foall be made of eon^ 
aad tnrfederedntsy who bind themfeives tpgether^ 
^ See title 
Voa. 1. 


CONR^ifilObl, eenfiftA ] fs where a prifoner is foil' 
diAedoCcmfoiaor^fofooy, aodhtought fo the bur to 
be arfaigted % and being read to lum> the 

^oun;4rmiii4|i whai be can fay thereto; then he eiihrf 
coitfoftji ibo oflbnee, ooA the fodiAmeac to be true^ or 
pleads Nki gajfry# x 

inay wmad# m two kinds, and to two fe^ 

I vetalendis:.f]ieoiioilh tbectbei^mfocl may confefs the 
ofiwnce wbeveof beds iitdk^tKhmmiy in the court, before* 
‘ the judfiy, end fobmit bimfolr to the cdnfiire and judg<^ 

‘ measoatbt law r cehieJs eonfolSofii ie th^moft certain ao* 
fwer, attil baft iacilfafilda ilucfoajr ba gi^ea to tRe jud^ 
to condettnt theoftndee t lb>|batk proceeds free^ of his 
own acoord, 'wkktfue ai^ahfnatt or extremity u/m ; for 
if ihecottfoiSoo arifo front any of timfo caufes, it ought 
pot to be recorded! atv W wtmtasi indexed for the felons- 
ouf taking pf a fliifig foom akiocfa^ beiag thereof 
raigtnidt' eetd^^M the felony, and fold that foe didit by 
conrsaandtneiic; pf her huAiaad y. the jndges in pity would 
noi, rioord bar coufofion, bnt tauM mtr to plead ffet 
gnii^ tothwfoloiiyf wh^enpon the jury found that foe* 
did the fofi by cotnpelfioO of her hnfoand, agaiuti her 
will, for which ceufofoo wae dtfebarged. ny Jfif pi 5Sk 

The other kind of coofoffion is, when the pnioner eon* 
fofles the surd lament fo be true, and^ that he hath comi^ 
mitted the ofibute whereof be is indided*, and then be« 
comet aaa/^x»Ov ot euesf^ of othdre, who are guilty of 
foe Ame oifonce whereof he is indided, or other offences 
wi|h himj and^hen prays the judge to have a coroner 
afiigned him, to whom he may make relation of thafe 
olfenees and the foil circumftanoet tfaereof. See title Ae^ 
ceffiry* - ^ 

There wai alfo a^tbrrdforr of confefion, formerly made 
by an ddhoder in felony, not in court before the judge, 
but before the coroner in a church, or other privileged 
pUoe^ upon which the ofiender, by the ancient law of 
thebind;^wae tb abjure thcTeatm. ) Btft* 129.*— See title 
AbfttrectieiP, ^ 

Confeflion is likewifo in civifeafes, where the defend^ 
ane confeies the plaintiff 's adion to be good : by which 
confefiion there may he a littiigationiof a fine agidnft the 
pen alty of a ftatute; though not after verdkl. Sineb* 3S7 ; 

2 K ' eb ^ 408. '' 

There is alfo a eonfoCon indirefiUy implied, as welfaa 
diredly expreffed in criminal caAs) as if the defendi^t, 
in a cafe not capital, doth not diredly own himfolf guilty 
of the crime, but by fubmitcing to a fine owns bis gutU; 
whereupon the judge may accept of his fubmiflion to the 
Kind's mercy. La^. hb^ 4. c. 9. By this indtred con*- 
foffiOQ, the defendant foall not bp barred to plead Net* 
gufky to an adion, ttfe. for the fame fadt the entry of 
It SI, that the defondant puts btmfi^en the King^s meri^. 
And of the dtre^i confefoon, tJ^t be akbmniAedges the in- 
diPhnent. And this Uft confeffion aWrioa with it jjb ftrong 
a prefumptioir of guilt, that being entorod OQ record, on 
indidmenc of trefpafi, it elbops the defendant to plead 
Nu guilty ro an aSion broaght afterwards againft him for 
thofaine matter: but fach entry of a confefiion of an in- 
didmcnrof a cspif^l erode, it it faid, will net eftop a de- 
fendant to plead Nve^imltp to an appeal, it being in cafe 
of hfe. And whew a perfon upon his arraigument adu- 
ally confoffes himfolf guilty, or unadviredly dilclofes the 
fpectal manner of the fo^ fuppofiug chat it oonh not 
amount to felony, where sc doth ; the judges, upon pro« 

N n bable 



CONFESSION. 

bftble cirenilUlao^it that fach confelfioti may procead 
from kwTf weakoefB, or ignorance, may rcfufe fach a 
confeffion, and fafTar the party to plead Hn vik. 

P. ( 7 . 5 1 . $ 2, 

A confejion may be received, and the plea of ATo/ guilty 
be withdrawn, though recorded. KtU ii. 1 he con- 
feiiion of the defendant, whether taken upon an exami* ' 
nation before ju dices of peace, inpurfuance of the i ^ a 
Af c. 13. Of I P. isf M, c 10, upon an of- 
fender's being bailed or committed for felony: or taken 
by the Common ]«w, upon an examination befoie a Se- 
cretary of State, or other magidrate, for treafon or other 
crimes, is allowed to be given in evidence againd the 
party confefiing ; but not againd others. Alfo two wit- 
neiTes of a confedion of high treafon, upon an examina- 
tion before a judice of peace» were /ulficLent to convi <51 
the perfon fo confelGng, within the tneaning of 1 £</. 6. 
eap, 12, and Ed. 6. ti, which required two 

witnefles in high treafon ; untefs the offender ihould wil- 
lingly confeff, ^c. But the Star. 7#^. f . ceip. 3, requires 
two witnelTes, except the party fhall without vio- 

lence con fefs, ttt§p€n€$ttrt. zl P.C r 46. § 

Bee title Evidence. 

It has been held, that wherever a manS confeflion is made 
ufe of againd him, it mud all be taken together, and not 
by pareds. 2 Hazvk. P.C. c. 46. ^ 3. And noconfeilion 
ihalI,befoiefina>judgmcntdepnvc the defendant, of the pri- 
vilege of taking exceptions in arred of judgment, to faults 
apparent in the record. Uid. r, 32. $ 4. A demurrer 
amounts to a ern/efflen of the indidmenc as laid, fo far, 
that if the indidinent be good, judgment and execution 
(hall go againd the prifoner. Pro. 86 : S, P, C. 150: 
H P* C, 246. And in criminal cafes, not capital, if the 
defendant demur to an indidment, Cu’e. whether in abate- 
ment, or ocherwife,. the court will not give judgment 
againd him to anfwer over, but final judgment. zHatwk. 
<• 32* § 7*— See title Ahatcment. Where a prifoner con- 
feffes the fad, the court has nothing more to do than to 
proceed to judgment againd him. C^effus in judtao pto 
jitdjca/0 haietur. 1 j Rep, 30 : 4 Jn/i. 66 —See further, 

2 Ha*wk P. C. c. 32, and this Did. title Endenu. 

CONFESSOR, Lar. iot^rjptr^ cenfeffienanus,'] Hath 
relation to private confeflion of fins, in order to abfolu- 
tion: and the pried who received the auricular confefiion, 
had the title of con ftrflor, though improperly ; for he is 
rather the confefirr*, being the perfon to whom the coq- 
fcifion is made. This receiving the confefiion of a peni- 
tent, was in old Enghjh to fhreve or ihrive; whence 
conies the word bcAirieved, or looking like a conlcficd 
or fhrieved perfon, on whom was impofed Tome unenfy 
penance. The mod folemn time of confefiing was the 
day before Lent^ which from thence is dill called Shtovc^ 
Tuefday. CmoeL^^Stt title Papt/l, 

CONURMATION, confirmation from tlic verb confir^^ 
mmrenfiimumJacereJ] A conveyance of an efiate, or right 
tneffct that one hath in or to lands, to another that 
hath the pofTeflion thereof, or fome edate therein; where- 
by a voidable edate is made fare and unavoidable ; or .1 
particoUr edare is locreafed, or a pofiefilon made per- 
fed. \ Infi Touch. 311. It IS a drengthea- 

ing of an eiUte formerly made, which ia voidable, though 
noe prefently void: as for example ; a bidiop gn^ieth 
<hia chanceliorlhip by patent, for term of the patentvtf^S 
life ; this is no void grant, but voidable by the bidioj/s 


CONFIRMATfdN. 

death, except it be ftrengtbened by thq con^metioo Isf 
the dean and chapter. 

CoftfirmaitMn is alfo defined to.be tb^ approbation or 
aflent to an edate already created ; which as far as is in 
the confirmer’s power, makes it good and valid : fo that 
the confirmation doth not l-egularlv create an efiate, but 
yet fuch words may be mingled in the confirmaiioo at 
may create and enlarge an edate: but that is by force of 
fuch words as are foreign to the bufinefs of confirmation, 
and by tlieir own force and power, tend to create the 
edate. GdS. Ten, 75. 

A ConfiimatioM is of a nature nearly allied to a rtleafei 
the words of making it are thefe. Have ginten^ gianteJ^ 
fotifiedn approved^ and confirmed. Etit. § 515, 531. 

The words dcdi Cff conchy are as drong as the word 
eenfiimavtn for they amount to ^ grant of the right of the 
perion in poficfiion a and if he has any right, I can never 
after impeach his edate. Gtlh. Ten, 79. bee further whac 
words Ibal! enure as a confirmation in Fin. Ah. title Coa- 
firmatton (X.) 

Madox in p. 19. of the Dtjett. annexed to the Formal. 
Angl. ra)s, that mod ancient Confirmations made after 
the conqqed, often run like fcofFmcnis ; and are didin« 
guidiablc from them, chiedy by fome woids importing a 
former fcofiment or grant. 

In ancient times, when feoiFees were frequently dif- 
feifed of their lands upon fome fuggedion or other, 
charters of confirmation feem to have been in great re- 
queft. Fur in the early times aftci the conqued, fo many 
confirmations may be met with, AiccefiiveJy made 10 the 
fame perfons, qr their heirs or fucceffors, of the fame 
lands and podenions, that it looks as ifthey didnot think 
themfelves fecure in their pofieffions againd the King, or 
the great lords who were their feoffors, or in whofe fees 
their lands Jay, unlef* they had repeated confirmations, 
froin them, their heirs or fuccefibrs. And thefe Con- 
firmations very anciently feem to have been fome times 
made, either by precept or nant from the King, or other 
lords, to put the feodres, or cheir heirs or fuccefibrs into 
feifin, after they had been dideifed, or to keep them in 
their feifin undiduibed, or elfe by charter of expiefs 
Confirmation. i>bep. lomh. edrt. lygi p.^it^.tnn. And 
on this fubjeA of confirmation in general, bttSheppaid^z 
whole chapter. 

Confirmation, aut ejl perficiens, crefeens aut diminu- 
ens: Pi}ficienst as if feofiee upon condition make a 
feoffment, and the feojfor confirm the edate of the fecond 
feoffee: Ciefunsy that doth always enlarge the efface of a 
tenant; as tenant for > ears, to hold for life, Dt^ 
minuency as when the lord of whom the land is hoJden, 
confirms the eilate of his cenaiu, to hold by a lefs rent. 
9 Rep. 142> 

I he lord may dlroinifh the fervices of his tenant by 
confirmation ; but not referve new fervices, fo long as 
the former edate in the tenancy continues : andtheretoro 
if he confirm to the tenant, to yield him a hawk, Cu’r. 
yearly, it is void. Ett 539: 1 Co. Inft. 296. Leafea 
for years may be confirmed for pare of the term, or part 
ot the land, ^c. But it is otherwife of an eliate of free- 
hold, which being entire, cannot be confirmed for part 
of the edate. 5 Rep. 81. There may be a confirmation 
implied by law, as well as exprels by deed ; where the 
law by condrut^bon makes a confirmation of a grant 
made to another purpole ; and a confirmation may en- 
' lame 





^ trem nn eftate held 9t will to iirt» of 
ffcfcrtir' ellafe ; from Jin ^Haee for yeafri ro JWr 

fot life i ^from an ellate fot life, bo nwcAate ifi^cat^ 
or in fee ^ iSi ftp)^ j^n etUte in tail to an eilaie iti fet^ 
l^oi|>ie. t Tufi* 9 I4lt Djfrrt 6 ^, Batifi,^etoii- 
firniatioQ be made to l(fire for Iif& or of hir firm or 
and not of tKt Und^ this doth ab/ inmafe the eftate, 
though if the ledbr cdqfirm the Umd^ to haVe and to hold 
the land to. the h^iTee^diAd hii heirs^ ''tbit will inlarge the 
ijlate^ and To of the reft, Ce, Lit 299: 4cl. 

In tfverygood confirmation, there moft be a precedent 
yightfat or wrongful efiate in him Co whom made, or he 
muft have the pofiTeifion of the thing as d foundation for 
the confirmation to work upon; che confirmor mofthave 
fu(.h an eAaie and property in the laitd^ that he may be 
thereby enabled to confirm the eftate of the confirmee ; 
the precedent ellace tnuft continue till the confirsiarioA 
come, fo chat the eftate to be irtcreaAd ebmes into it 1 
and it is required that both thefe efimea be lawful. Cr, 
Lt/.zgb: 1 Refi. 146* Dyeriog; ^ Rep>.l$- Ifonehave 
common of pafture in another’s land» and he confirma 
the eltite of the tenant of the land, nothing paflTei of the 
common, but it remains as it was before: fo if a roan 
have a rent out of the land, and he doth confirm Ihe 
efiace which the tenant hath in the land, the rent re* 
inaineth. 537. 

Tenant for life makes a leafe for years to a man, and 
after leales the land to another perfon for years ; and he 
in reverfioii confirms the laft leafe, and after that the 
firfi leafe, this is not good: the fecond lefiee hath an in* 
cerelt before by the confirmation of him in reverfion. 
But in a like cafe, confirmation of the firfi leafe, after 
the fecond was confirmed, was held good s for the leaie 
takes no inttrell; by the confirmation, but only to make 
it durable and efieftuaK ilfosr, r. 180; 1 Injl, 2961 
Plifood. 10. 

If a difieifee confirm the land to the difleifor but for 
ohe hoar, one week, a year, or for life, it is a good 
confirmation of che ellate for ever : and if he confirms the 
efiate of the difieiTor without any word of heirs, he hath 
a fee firnple; and if a dififeifor make a gift in tail, and 
the diiTeifee doth confirm the cilate of the donee, it lhall 
enure to che whole efiate : aWo if the difleifor enfeofls A* 
and B. and the heirs of and the difleifee confirms the 
cihte of B, for his life; this (hall extend to his compa- 
nion, and for the whole fee-fim pie* Co, Ltt,zg\^ 297, 299. 

But where the ellate is divided, it is otherwife; as if 
there be an ellace for life, the remainder over^ there the 
confirmation may be of either of che ellates : and if the 
leflee of a difleifor of a leafe for twenty years, make a 
leafe for ten years | the difleifee may confirm to oiie of 
them, and not to the other. 1 Cro 472 * 5 81. If 

a dllfelfor or any other make a leafe lor years to begin at 
a day to come, a confirmation to the leflee before the 
leafe begins will not be good ; for there is no ellace in 
him. Co. Lit, 296. 

7 he tenant in tail of land hath a reverfion in fee ex- 
pedant ; in this cafe, the confirmation of the eflate-tail 
WHI not extend to the reverfion. And if my difleifor 
make a leafe for life, the remainder in fee, and i con- 
firm the eftate of the tenant for life ; this (hall not con- 
firm the ellace of him in remainder : but if I confirm the 
remainder eftate, without any confirmation to tenant lor 
life, it (hall enure to him alfo. Co, Ltt, 297, 298. If 


K 

lands ato to two hud 
bod(ds and doodle oonthau 

the lands; tohato aud^to bold to them two atid 
heirs i tmt' A^tt bu omfAmed a joi^t eftam foi^ihetr^ll|aeii ; 
^ after they Aalt have jferera! inbefUantti. C*. lU, ^ 
t4gi. Teuaht in taif^ ^ kd iifih of Um it kt 
yearr, if after he makeaa coufirmatim of chnlanfd tothe 
fefl^ forpears, to hold to hhn and lih hkiih t^r ever> the 
leflre hath holy an eftate for die lifooif lihe tenant m taih 
fif'*. and^hfreio his leafe for years 
t5o6, 

A freehohi for life, and term fpr ytarti it is faid, oatt- 
net ftand together Of the flme laud, (n thwAme p^on* 

I JVsjQ Ahr. 480. if a feme lefli^ fw yean marries, and 
the leflbr confirms the eftate of hufbaud and Wife, to hold 
for their Hves^ b^foth a coofirmackm the^ term will be 
drowned ; and the huAand and wiA are jorncenants for ^ 
their lives. Cs. Idt. $po, Bui if the feme were lefTee 
for life, then by die confirmation lo hufoaud and wife 
for their Itvet, the huAaed holdeth only in right of hit 
wife for her life ; but AaH take a remainder & hie Ihft. 
IkiL 299* Confirmation to leflee for fifo, and a ftranger 
to hold for their /ite/, Uvoid, for there is no privity: 
but it is otherwife, if forytari. a Damu Ahr, 141, 1 ft 
ttfiant for lif$ grant a rent-charge, lAe, to one and his 
heirs, he in reverfion is to confirm it, otherwUe it is good 
only for the life of tenant for life. Lit, 919. A tenant 
for life, and remainder-man in fee, join in a letA, this 
Aall be taken to be the leafo of tenant for lifef durfof 
his life, and confirmatiou of him In remainder: though 
after the d^fich of tenant for lifet it is the leafe of him m 
remainder, and confirmation of tenant fOr life* 6 
15 : 1 Helf Abr, 481. 

If leffee for years, wiAout impeachment for wade, ac- 
cepts a confirmation of his eftate for life; by this he bach 
loft the priviloge^annexed to his eftate for years. 8 Rop. 
76. Acceptance of rent in fome cafes makes a confirma*- 
tiOA of a mfo ; As if a man Jemfes for life, referving 
rent upon a condition of re entry t if after the condition 
is broken, by non-payment of the rent, the leflbr diftraiiit 
for the faid rent, this a£l Aall be a confirmation of the 
leafe, fo as he cannot enter. 2 Danv. 128, 129 

Wbht a perfon may defeat by hii entry, he may make 
good by hts confirination. C0. Lit, qoo. But none can 
confirm, nnlefs he hath a right at the tune of the grant ; 
he that hath but a right in reverfion cannot enlarge the 
•eftate of a leflee. 2 Danv, 140, 141. And where a per* 
fon hath but tnterrjft urmmt he hath no eftate in him, 
upon which a conhrmatton may enure. Co. Lit. 390. 

As confirmation is to bind the right of him who makes 
it, but not alter the nature of the eftate of him to li^hom 
made, it Aali not difchargea condition. Poph. 51. If 
A. enfeoffs B, upon condition, and after A. confirms the 
eftate of B. yet the condition remains : though if B. had 
enfooffod C. fo that thee(l.nteof C. had been only fubje6l 
to the condition in another deed, and after A. had con- 
firmed the ellate of C. this would have extiagaifoed tho 
condition, which was annexed to the eftate ol B. 1 Rep, 
147. A confirmation will take away acqnduion annex- 
ed by law * and by conficmatioti, a condition after broken 
in a deed of feoftmenc it extinguiAed. 1 Co. Rep. 146. 
Onnfirmations may make a defeafible eftate good ; but 
cannot work upon an eftate chat is void in law. Co. Lit. 
295. 

N n a Acoa* 
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ij W#iferf;^Hhw»«0tw#i»w«4Wtth((jlf*fc 

‘If «• "I t, miift bj^^firfi^ by dva^ «Ai cbw(w» 

bb«r gnotrbntfMbi V<, J^pmm tglf^. 

« A^*97» iift)(|p»j«»«yjjriHH^&l 

w their ciiarch)^iidli ftr t])ur^ liftej. dr fwciQi^v*QQf ytAtiL 
liAVHigchtfqoitll^tfeqitired^y g^r; tndcon- 
c^Bt Itftfoi <br fw% with coB&r^aMon 


of (Icatk and cbif |er; 
lettftt parcel of> ill 
patrol)^ coA^itoa tt ;*th^ j^l 


llaprebeild 
biAippi who ja 
iuc^di^g 


Ikfcop, whiiMt 

^ ibk p^itag^M {^{«ir,|b» ^$oat tb« 
iiidiopnck f btH it ibait HttAM biCbdP. 

a i)«ns np, . Ifu^angrm 
^0 of the patetmend biftop i» (ps;iaot wicbour Jthe 
dean and chapter, andAibalM^ jpodasai^ft tfac fucceedirig 
btdiop, /M, 1 4D. The dean of //V/r mfp pal^b hi6 pqf- 
fenioii 9 i with the aiTeai of the chapter* tvkhoar any con- 
firmation of the bi&op* JSt^ 1 55, tealh^ of biihopa are 
^firmed ear jftf /««/ Wi/w/#* See 

Archer title m 

To the graats of a S^Cbifratkef aa Par&ii^ Pfebeod- 
jry, Viear« and ike lilies the PatrcmmiUl give biacon* 
fenc. becaitiefuch foie corporatiofi haa not theabfQlu^e 
fee : bat a corporation ^rrrjwrg aa l>can and Chaptcjs 
Mafter, Pellowt and Scholan of a College, or any 
/ole corporation that ha# the abfolute fee, as a biQiop 
with eonfent of the dean and chapter, may by the Com- 
joiott law make i^ny grant of ihetr poiTeifiona wuhont their 
/onadcr or patron. 1 /itj}. 360 d.-^ee Artber in what 
eefira the confirmation of the Patron aod Ordinary is ne- 
cefiary t and ta to confirmation by dean and chapter of 
the grant of the bilhop ; uOfr, UvleC^efitmame, (O.) 
(H.) : Ltaftil JG ) 

A-confimiattofi, aa hai been already faid, i$ in natpre 
ofe releafe, and in fome thkigf b of greater |oree ?i and 
ia thlt doedb tc is good to recite the cdne of the tenant, 
aa alfe of him that is to confirm it ; aed to mention the 
confideratioo ; tbd words rat^ aodosilfiirer, are emnmon- 
ly made ofe of ; but the words gsffvr, irofU, 
hy implrcBtien of Jaw, may enure aa a confirmation, i W. 
» 9 S'^ fr^. Sfmk u p. 4 S 7 . ^ 

CONFISCAfE, «r CONFISCATBO. front the 
end tbu fron.^^M, whteb Fge|&e» Ae<0« 
■ikymlcally the Emperor^j treafare 1 and aa the km^ns 
fay, fuch goods as are forfeited to the Emperor’f iTiifAfy 
for any oftence arc htma confifiidep to we fay of rkofe that 
arc fbrfeitcit to our Kmgb Eecb&feer^ i^nd thp /mk lo 
have (heie gooda jj given 10 4 bh King ty the Uuu ^ 

(hey are nof cietmed by toftie other 1 at if a man 
diM for dealing the gnodi of anodber perfon^ 

'illbdfl f re in traiii hia own proper gQoda> and tht 
^ods are brought uco court againli him* and be i|,4fipidf 
¥ Jhat he fays to the faid goods, if he J(/c^9im %hei%. ^ ^ 
im}i lofe the goods, although lhat afterwards he^ 


and fawally fgc^ a. „g arre/led 

and ic»e4 tbe-^ng^ nia: but and f,riA 

j^ept iff nad iogg ara 


See St at. 

^ Rth- 

A Maternity, brother- 
^ •* ‘<"}>Ptiie tit St. George, or kt 

Brethren in a reiioioua 
bagfe^ fn]ln,r5 of on, oo,j jjjj fociety. Situ. j2 Jftn. 

CONPU^ON. priftrfy by-Whare goods of two per- 
loBS ,ie fo wternuxotU ^at the fereral portions caif no 
longer be didjaipitaied, Jf tbn intermixture be by con- 
**t-^^FPfrfcd the js^ittors have an intcreft in 
^mmMs W fftoponm to their rerpcAive lhates : but, if 

Aat corn, or hay, wjth 

that 0/ ano^er man, wtthpai Jut approbation or know- 
Wge, or cad gold in like manner into another's melunr 
"“«We, our law ^oet siot allow any remedy m 
Aiebcaft; but gires the ,niiw property, without ^any 
accotmt, to him, whofe ttriginaJ dominion (or propertv) 

M mvad^, and endeavoured to be rendered unicrtaio. 
without his own content, a Omm. 405, ‘. * 

roiffion J Signifies in our law aa mpeh ,.s lawful, or law- 
SI//S%”4'?o * P««nM*on i as eniiy congeable; 

C 0 n 4 D^CORDfiR, F. J Uav. to yccord or 
agi^ mutmoed m the Ratote of jfcw, t, £^, ,„ 

thefe worda.^When the onginal writ u deliy«rcd ,n‘(j,e 
jwfence of the parties before juftites, a p/roehr iball 

«*h aod the julliee flialJ fay 

ro him, Wh,t faith Sir f . ^od name one oj the parties!^ 

^r- i- «• leeveio cbmfe.] The 
Kmg> Jscenft or p^iiW de*{, end^pmr “ 

oroceed » the «l^m« of wh^ any bioiWick 

icomei vacant. Sec (tele BJAoa^ ^ 
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oies. %»«/ seas 47 Air 3 . , 

CONjUGAJ-^RIGtJTS, A 4ttit for «/*«»,«» gWo- 
|^«g^ is on* of thA,fpeci«a of matriinoaml mStee: 
Md w hrouglu when tujktt (he hwiband or wife it nuilL 
thf. ujoij Bf/tthtaOm, «r U«a Jjagarete fmm th* 
r Mhtt 




iOr ^ 

pofe. ^ 

wa» ftkl to be* that • jWfcrt . 

’•d by priiy«rf wil 
or do »iw( heooSfiaMMlMl^aty tl 

deni or 

blood or other 

fnoamfmtry', ItoUtft d>eU<w/4»re/»^-- , , 

fonal eaaftnmm wWitAodotiAVwf 
medicioei and ««moB^ fond* ofiweOdI idww* 

thturmt, without apparitiom ^*wjA • 1 ^ 

Uawkms, in ht Pkai < ike Qod«i 
that etmji&trt or* thoft who, Hjf «» dWtaift |m|lW 
wordr, cndearoor |0 rdtft the 4 p^A. hhd J*® 

oxecMd their comiwtida. IPawhrr ai«>ft^ ^ ^ ^ 
of conference bargain w4th amwU fj^t, 

*they dciire 6f jiim r And ^ 4 f^rt 09 4lMw> wtevy 
ofe of certain fnperffitioda 

imaBea, G^r. are fatd tw piodoee jftrtnfh a«m *»*• 

the ordlnary<icottrfe of oaltwa.’- Ail 

-poniihed in the faihei»aiM««daa 

itrretir«tmimt»h, after • fcntfBce p» 

court c and ahey migh* bid eMdemncd to *•** P‘l*^ 

ddr. noon sor mdiflwaeat aa Ctwinion law. J *jn* w* 

J^tP. Ct8. ' 

The Stits\ jjH 8. f.tt and i Jnc.t r. la, Mtiaft 
emnraium and wtietn/i are repealed, W 
r. 5, which enaftr, that tfO profcentien fl»aH w’j^ 
menced on the fames but prhere perfoaa •** 

’■ercifeany kind of nmtehte^i ot erynnoy, gf. 
dertake to tell fortunes, orfrojtt P*»‘Mded ik^'^adp 
crafty feience to difeorer wberr gdeda j^len er»» *»*f 
be found , upooconwaiottt they lhall beiwpnfeiieday^ 
and ftand In the piHory once in ey«y » 

naarkec »wn, and nay be ordered to give lddltat|y nW 
tbeir wod behavionr. See 4 Cmm. j ‘ ^ 

CONGEST C«ifia^id»eb»fcodiil mmftrfnMk^i 
Aa to eouatTHt granted byppn^ft. Sen tuie rmMmt 


jf. Jt. Ad^ Ctafi-yntSMik'* ■< «' «'-SawTit4»*' 

.. ja a.. * .. . a ..aa... 


iwatien reincnMit 





AWQMiJ^O^A writ neatkw^ 

sfe«we.irsei»gdon&n*itiii«,W. «SsS^C^«»- 

SfisANiWINEulfAAltai A brother bp the 

, r-tkinMV* 

4 dgrs<fpdTtj, 

Idibiedffribfei m the nyoiwor wnsnsewov «iAta|w ‘h^ 
•Mil ef bioodi «!r. an* 

tftalHha tnniwil to the next of km. f* »ri* f 
Smater. 


iUittt SMlMMU'Mn ▼ / y ■ l-T 

Sotfanani^toeafc^^^f^di^dM^ 
2 |rf*5(6if,na</hwfea«wdwfe» llft«#irAW.^^^ 

fbr 

dfffwi ny .Uri8hboar*a.iand» 

4.'6. ^ If.*Aa4»gar Aytosyt^jfe Vtojwtolto^ 
j%iiw '^dbwkwri.by'jwtwt^- 
^ger lorthladdbefeky y#»T 

A £ik wfekr tktk^frtA a'feralot kwkiito kw Jd»/- 

n^» pay inonay ^ 

t^boao^o' 



4 ,a»eVJ^l«raby 
AaaioaAt Wl b* find aa ^ J&£ 

4 >,. 3 f, 4 dig„i«A«k« Kf» fSr^fer^irawiui^to 
and ^acot* ikdOis wk««by the maker Idfc* ^a »11>^ 


S 


kU «lki nett Mt dielM td ee at witk thdr 

amy<. IT ' (titmi *. Stem* ‘ 

i>f #v k]r>ttHu«t'eiitt)«'fM ton CC'« frlMAd. C. OuritbAve 
vA'lMit tt«t woT^t; Ar IMf } ^. 131 : C*w> 
f» Jfktk If A« htvtt^ be nH»0»B> 

li twr 

firttoit mi^tup'e ikbhfubt iMttft jlb» tkctititoeA ro- 
'Kikrwy> ttttd «a(Wer the danage if todoea; bttt if a (ud> 
dtoi' Atoto*rifetk whieh he catfeot ftt»p>‘ it ia a natter ef 
^evktottee, ttad he nttd ikcw it. 1 SM. xj. /f. 3 . i ^utberyU 
If a naa keepaaia^if^fa/roepe aertWiaa » 
Jtott, k to at hb peril to keep kin vp^ md he ii an* 
ftNMkto foe all the confeqnevcea «f kia {tiring ioofe ( 
Cht Jft OSb. l9j. The Ki«g y. Mggtor. Set 

‘CONSERVATOR^ inti A preftAor, prefeirrcr;^ or 
'ttririntalttier ; or a ftnultog arUtnMOrrdlWlAii and appointed 
•a X gtttrantee to compefe tofSnlR diSerencca that 
Aoeld ante hetweea two fUl^tr fVei f^ntb. jtiitij. 
f, jtj. , * '< *' 

CotraRRiratoR or THU Rttaotv toiM wiir ate/ n/lu 
fasd.} ta ho that hath tn efpecial'-ilwt|^ to toe the 
kiDg*h peace kept ; and of theto eonto e ijtoaf i t adn^/ rahb^ 
that knote tWreigh of SJi tU, wii 04 lw''efleaied Jt^het 
^ thi PeM*i there were divera petfooa that hy the eoin. 
non fan bed Ibtetvft Sr hheping the pean ; fome where- 
of had that charge by teOure, aa htriding landa of the 
king hw thia Arvke, tge. Asd otbera as incident to 
their Mhee which they bore, and to ibcitided in the 
fame, Jhat they wen nerertheletocaiicd bjr the name of 
Itkeir ^ce ettty : otto tome had it Sinply. at of ttfelf, 
‘Rttidwere therefore nafned euJhJin fucie, wardcna or eon- 
torvatora of the peace. The Ohambetfain of Cbe/lef U a 
conferratorof the. peace in that county, bywirtucof hia 
office. 4 /fif. a I a. Sbtrtji of coontieaat common law 
are contorvafori of the peace; and etofoihu by the 
common law arere confarvatora, bat tome fay they were 
only fubordinare to the eontorvatorrof the peace, as they 
are now to the jultice- 

The KingbtMsjefty ia, by hia office and dignity ^al, 
the principRl confavator of the -peace within all his do- 
snintonssiRnd may give authority to any other to fee the 
peace kept, ROd'to pnnito fuch as break it s hence it ia 
nfoally called the Klng’a ^ce. The Lord Chancellor 
or Keeper, the Lirnd Treafnrer, the Lord High Steward 
of tho Lord Marefobal, and Lord High Con- 

flabte of En^emdt (whro any Aich officers are in being) 
•nd all the Jufticea of the court of Kny^t Be»eb, (by vuv 
tue of their Offieet,) and the Matter of the Rolb, (by pre- 
toription,) are general coofervatora of the peace throngh- 
Ottc the whole klngdoitt, and may commit all breaker! of 
it,' or bind them in recognhcancea to keep it: the other 
judges are only to in their own courts. The coroner >> 
alto aconfervator of the peace mthin bto own county ; 
aa b alto the (heiilF, and both of them may take a reM- 
nisance or fecnrity for the peace. Centtablca, tyfhing- 
men, and the like, arc alto confervatora of the peace 
within their own jurifdiflions ; and may appreheod ail 
bittaheta of the peace, and commit them till they Sad 
fnreriedlto^their keeping it, 1 Comm. 350. Se* title 1 
eitetif^tue, Cmmttmeut. ' 

‘‘CONtaavAToa or ths Tsvce awd SarB-Co*' ' 
tovdTs, eojfirvMtr mJtitwrm (if Jdvtnm-^ refit 


r ^CONS 

duSmfm.] Wn m tSttf appointed by the kli){*iat4tier« 

offtlfcee dooo 

aftinft the^KingQ true*' and bpoa the 

flmn fetg o4l4>C tka libeittftft cinqw portip afi#thck 
adipiralf cuftooiabfy wcreWOAl and focb orhUr things 

as aff dttlnvd a Ak. da^wlve* A. Two men learned 

in tbtW wiera joined to eonwri^tprs of cbe troce as adbei* 
tees I aad maAimof iliipsfwom nol^to attejnptany thing 
agijkift the tratt» And ^of reqocft and af 
i0iu’<|a9 Mta to ba granted whea was broken at fea 
to mak# etttttftioa. S/an 4« S> 7 • ^ title 

There Was iaeictitly a Cwfirvat^f cf the frMUge*- rf the 
Htfpititdleffmttd Templars. Weft. So c. 43. And the Cor* 
fNmtfoa^ol the greet level ^ the fens confifts of a govrr- 
Dor» fix MHftfp in^ty ees^vatvs^ and commonalty. 
StMt. t^ Car. t. c. tjo 

CONSID^RATIO CURI^» Isoften mentioned in law 
pleadings, and matters are determined by the court. 
Idee coi^deratum ejl per curiam* /. e. 1 herefore it is con- 
fidered and ad}a<%ed by the court % eenfjderam cutite is 
the judgment of court. 

consideration, 'cenfiderailp^ The material caufe, 
quid or pm yxra, of any cootradg without which it will not be 
efiVAual or binding. This oonfidcration is either av* 
prijfcd\ as when a man bargains to give 16 much, for a 
thing bought ; or to fell hia land for 100 /• or grants it 
in exchange Ibr other lands ; or where I promiie that if 
one will marry my daughter or build me a houfe, ISe. 1 
will give him a certain Aim of money; or one agrees for 
a certain Aim to do a thing. Or it is implied^ when the law 
icfelf enforces a confideratieu ; as where a perfon comes to 
.an sun, and there ftaying eats and drinks, and takes lodg- 
ing for himfelf and horfe* the lawprefumes intends to 
pay for botli, though there he no exprefs contra^ for it ; 
and thereloreif he^difeharge not the houfe, the hoft may 
ftay his horfe { and (6 tl a laplor makes a garment forane- 
ther, and there is no exprefeagreemeot what he (hall have 
for it; he may kdep the clitthes till he is paid, or fue rhe 
party for the fame. ^5 A*#p. 19: /’/mrd. 308: i^r 30, 
S37- 

Confiderations may beconildercd either as relating to 
centrals generally or to deeds in particular ; and further 
relating thereto. See titles Affumpp, Deed* 

As to cMSra^St a confideration may be defined to bd' 
the reafon which moves the contra^tng pany to enter 
into the contract.*— This confideration mnft be a thing 
lawful in itfelf, or elfe the conirafl is void. A good con- 
(ideration is that of blood or natural afieflion between 
near relations ; the fatisfadlion accruing from which, the 
law efteems an equivalent for whatever benefit may move 
from one relation to another. $Rep*^li 1 left* 271 s 
176. This coofideratioD may iometimes however 
be fet afide, and the contract become void^ wheq it tenda 
in its confequences^o defraud credltori 01 other third 
perfotts of their juft rights. Bat a contra^ for any W«- 
Me confideration, as mr marriage; for money, for work 
done» or for other reciprocal tontradls can never be im- 
peached at law ana if it be of a Aiftident adequate value 
is never fet afide in eqidey : the perfon contrafifed 

wkh has than given an equivatent in recompence and 'is 
xherefbre as much an owwer, or a creditor as any Other 
perfon. a Cem. Mtm* 87 ; 250. m titles 

Fraud\ Fraudulent Couvepaaee. 


There 



^jCOHSlDEHATldSB-- 

kto fiHir4)eci«**«>A» m/wmm-Fm* 

the hiTfi «Moii of vhrdi 

CICQ^ ^ ^ j 

AM«fi 4 ei»tm oroihorw^fe ^ftto^ 

■ecofliry to the foraui^ oT ft 
or bare agreement iff^br pi^ MyjMM-aim 
wuhont any oompcn||^ on the o(her»iflt«iatl]p «|M k 
law : and a man canniw be compeUeA^ f^Hbvp h*, Pr^ 
& St. xa r. 14. As if W10 man |iami6}i ^ 
ther 100/. here there U nothing coMfffiid ^ 
on one fide, and' tbetefere 4h6m i* Mfbilif' VMttig ml 
the other. And howey^f hlnaa ma^m mwm btlmmA 
to perfoto it in honottr^oe eon(;i«lim,mhMt.lb» mui^^ ! 
cipal laws do not take updn thenSW deodeg cfitainlf i 
thofe laws will not compel Uie taecitt^ of wbatJmhad i 
no vifible inducement tonngage ftijfpid thare^e oor j 
law has adopted tha maxim of the mnitaweir ' 

nM witvr sAto. diigre^of mtifrmiiyr will pio^ I 

vent the paA frodn^iog nadn^^nay menif tho prolife < 
be founded on adViiMorhl obiigadod <H n promik to 
pay a juft debtg taongn ban«d by the ftiuute of Itmita* 
tions) it is no longer nudum paffum^ And ai ifbia rule 
wai principally eftablifiied to avoid the inconvenience 
that would arife from fetcing up mere verbaiproinijfeag for 
which no good reaftin could be affignedf it therefore doca 
not bold in fome cafei where (uch promUe it authentic 
cally proved by nmittm dmurnentf. % C^mnh 44f g 6.^Black- 
Jim inftances voluntary Imds end smfri^u to which liu 
tcr« lee FonMamjptdt obfervaims in Trmt* 3144 n. 

Dnds aifo muft be founmd upon good and fuflioieiit 
confideration, not upon an uftiHoai conuaiA. St4U 15 Ekm^ 
c. S.<— Nor upon fraud or colhifion eit^f to deceive per-* 
cluforsp bondfidts or juft and Jew&l mditoni Siam. 15 
&U%, e. 5; : ay Eli%, r. 4^<i^Any of which bad^confidera*- 
tioDs will' vacate the deed and febjed lucli perlbni as pot 
the fame in uroy to forfeituceai and often to imprifoiH 
mencs. A deed aifo, or other grant made without any 
coniiJeratioo is, as it were of no effedl : for it is coO’ 
llrued to enure or to be efife^iual, only to the ufis of the 
grantor him felf. Perk. The confideration of deeds 

aifo, like that of contfafls, may be either a £oodor 
Inile one —Deeds made upon good confidcration only, 
are confidered as merely voluntary, and are frequently fet 
afide in favour of creditors, and bond ^idt purchtforaA a 
Comm. 296. See further title Detds. 

A conlideration ought to be matter of profit a^d ben^t 
to him to whom it is done; by reaibnof the charge or trou* 
bie of him who doth it. Cro, Car. 8« If a perfon hath dif- 
burfed feveral furos for another, wtbout Ids rvfu^, aadaf* 
cerwardsfuch other fays» that in confideration he hath paid 
the And fums foj^ him, he promifes to pay them : this is 
no confidcration, becaulbi it was executed b^ore. But it 
will be otherwife, [f the Aims were pnid at tbe repujf of 
the other. Moor axo : Crs. Elsz, 28a. A ^mere volun- 
tary curtefy will not* be a good edn|tdefatfoa of a pro* 
mile: but the value and proportson of the confideracion 
hkpot ikateriat, to maintain an aQiOA $ for a fiuUiog or 
n^nny, is as orach binding as 100 A Tlmngfh in cheA 
cam, the jury will,, give damages propOrtioiiably to the 
lofsi Hob, 5 t 10^ Arp* 7 ^* . . 

A confidcration that is void in partg is void in the 
whole : and if two confiderations be atiedged, and one 
of them is found falfe by the jury, the afUon f4ils. Hob, 




which , 

CO^i€I6N« Is a word um by ntyreb4iw wh 

aif«fifi|titdtduWy^^va»oitCi| 4 i^ ^ 

or ehetyjifne too AAorgdf iaat " 

tihani^ PaHor. ^ ^ , i, - < 

dCONSlLIUM, dfii cefi/fSu} aVowetl ^ ^ 

accufed to make has defeucUr and aniWerthttcluciMb^t^^ 
accttier-«-Je ia now ufyd fpr a fpepdy d^y applied ^ 
argue a demutrm wbiclx the couct ^aipis t^^^ 

morrer joined, on reading the recond of the ^ 

CQNSIMltl CASUht writ of osdo % A^l^oKeniryv 
This and the writ in cq/k prat^ % ^noi fit 
but iM-e given by ibuum Gkr, t, r. y« nnd 
IS Sd, i.(«.x4. for the reverfionee after Itiena^oo) 
during the life of the ecnenit io dower« oe other toneui m 
lift. &f F, tTvH, »#|» ap6 « S Caww-, idj. Oo 
CON&I 9 TOR, A m^illratf fhuallc^<^/r>f<i|w Aogerp 
do Guntl TX^iehno conn^re ^r. Bluuiit 
QQNSIS^KY^ eou/^^Um,] Sigilifoaiia muck oa/fet* 
Mwms^ or tribunal: it»M comipoAl/ pfed fer a counetl*^ 
houfe of ecclefiaftical pefTottii or ^laee of juftiee in the 
fphritnal court i a felfoaor trembly of prmates^ And 
every arefabiihop arid blQii^of every diocele both 0. OOO* 
fiftory court, held before Ms chanceti^r, or commillaiy (u 
his cathedral church, orother coayementpUce of hU uio- 
oefe, fior ecclefiaftiOal caufes, 4 In/t, 3}8. The biOmp^e 
ebaneeliorit ^e judge of jibis court, fappo&d tobeMfqd 
to theeieit and canon )iw4 and in places of the^dW*^ 
ceie, far remoce from tbe^bifbopV the biib<ra4l^^ 

points a commiftary t^iommifatm judgp in 
caufes within a certain difiria, and a regifier tp eater hia 
decrees, iRd^Jbr, $86; Sotd.,^^. op T4tbest^4iu 
4 1 4. From the feiiceoce of this confiftpry court an uppityi 
hes by virtue of Sfat, 24 IC 8^ c, la, to the ar<bbilhop of 
each province rrrpe^iveiy. * '* , . 

CONSOLIDATION. omifilidaHu.] Cs ufedA^e the uni- 
ting of two benefices into one. Stan 5^ /f 8^ r< Which 
union is to be by4be afient of the ordmary, paupn and 
incumbent, and to be of fmall chuicbes Ijfiog ivcar 
together* Vide titles Cbmxb^ Vtdkn, I'bis word is takea 
horn the civil law, wliere sc fignifies properly ufi oniunn 
of the poftefiion, occupancy or profit of lands, wun 
the property. See aifo £jtdngutjhmnfM infhance^ 
CONSFIRAGY, ^onffurauo^ This word was formerly 
ufed ’ilgioft eXclnfively, for an agreement ef two or More 
perfons falfely to indid ons, or to procuie Kim ro bo 
indiilcd of felony $ who afier^acqu.tc&l, lhail have writ 



" cb NS PI RAG V. . - , 

it tHiNrtuf. i 3 /fc«. ifrufe/and 

4 . if no lefa Tuch nre«if* a» S«e dttMAf«/i<*<wa 

' «on}«6ftlf ofe8ydi*;tliepiiflftWfiat'fcb4*iWij«U<n>;f<rjottrrtey' ‘ ^ 

A»« tla »*ilS« tieir wageJ, o»‘b .If Qe« faBe^ 4 M/MliH: 3 fWlSiw 

fla dwuio ftiiitfhM cottd«»«I»^1^^^4ft«^»ce PMHlcirfart^ : 

MPvi^sd Cor'^W S/«l^ a «!«P«wU^'«;ftWn||r^ 4 ^A; 

%tt«4 iftd' iioftCnwjd by. OV*t i,<> ig, hljfi btA |^f W *“ *!»•««,: •l»h«»g^ *»« 

' fi.im«xtdred >} wKUft artijne otjxrr t]Kbi|s» f hat f# I# i#<rtfi|ed,% iSc vy»iy(|<p»y tuiv* 

'iby hi I iacer dd vpWpift,'' .(hat tbiey''' litall - «<*. ‘do 'fn%)|kbr ' br.«M<l ‘ «cif«*er wat li« «ai law- 

AMrtWrltf but at a «»ltalii'pricir« 'Ouitt Mdt'talFr Bpbn fiiHy voafpiracy : 

tHiA'iw fiitifll thWr a'noiWr dtlflWl' d<^1>i*t bot btf moliti^, 

'« cerniii wdrk iH ll dsyf or. Iwl irdtilin whijliiwh^ ,Wne«^®i^ ^ «)iddKilarati(M } m >4 it muft 

♦Wk, wcr/.perfoiilboohriiSrittg/ ftal|#ftit;<i()r^t^ a6|Wat*Kaittt*ffrW««lttSB«d»tfit* 'A 

teiWalhi* idfi or^jsimdtWbhto'doiiaW;;^ ^c‘(i^ii&yW|0'^Q^«^rM|hlbkfldney^i^,«wiifte the 

'^bif/i^beyilldricdl ailmibi.il^|d' 4 ;pi'b<{!fltpti* \ ♦ritf<^epf»(piyat}^^*J# 4 * 9 bS^W* w« Kobot^t^atoft 

* 'id, loft, hti eaf'dB^ hwiflw diWi*] »'Vo# bftM^ht. i Dmv. 

i£y 3 Ji;'' 5 .;«i 5 fap 5 iai)rr<^/#i#%ifc'{bd!» 8 bnol , ..rffe.-'toa, dt.g t,iq||pP^.^y|ft^ ' - ' ' . 
fi«i}ucnt'ly rpieMMcd to ;ih^ prot • -^OiibfjtlratOrtjiBSf^iwWirt at the fiiU of the King ; 

ceediiig being •.lifnafly Jiry; MiSiTOiiTif»pe&,al^{racf. • afni at Ae pt^er an indidmenc 

.py tAe'Cbinmoii tuW ili^knn bo no doubt bat that'aH ' againft;. 'edifpit-' together, and 

eonftderatch wh'iafoever, wiiig^lly to {Wejudfke a third Aothitig ii axobd^ t ‘itltdigb'-the^Oi^a^ ought to be 

petfoa aro highly criminal, i ,Ifa*vi. /'. C, f.’y*, y - tWcIttrM by foiwe atf, or ptomife tOrdtfiid.by.ohr another, 

See furtfier &«/, particoiarlr^^ i'#, 19, ao. tfr. But',a,bs<ro^c»n^iiacy:t will not maintain a writ of 

and thii Dt{i/(ulct tdiawwr j' Serj/iuiis. ' confpiracy/ nt .tbe lhit of (be bat^l becaule heia not 

Jdarncyi(ieo 'cbnfedardiing' and refufing tb workun* damaged lyt^ikjj'^nghjl'ia i gilbend ,^ an indiftmenti 

iefe for cettain wages, ihiay be indjfted for a eoinfpiracy ; 9 Ifr/. ^dsi.-i'JW.'jdir.yy; Ti the defead^^ts can 'fttow 

notwich'^anding the ftatuteii wbkh- regulate their work aoy'fo«BdadOb-'dt Brobafele’.«afedf/u<)>icion, theplball 

and wagek do not dieft tbit mode of, prorerijtion;‘fr)r ' be difeharjgedii and ira'-niaaiiath.goodoattie ef lulptcion 

tbit odenee conlllts'fn the cqnfpfring and nut in the ri- tliat a perftn ii- canfes him to be 

fafal, and. yili ooofpiraciet hi^ illegal though the Tub- indiAed, in prewriKibb tuMeftierK -aCkion of confpiracy 

jeft mitter’bf' (hem atay be liwftil. 'See-the civle of ‘wilt net lie .*■ bet .to^ia’.d^r'wiAsjif the profecator 'im- 
^uh-wmeh v.'Tirtttidiii Srevnn, 9 ‘M»d. ii.jao.-^So i poiea tha crinftobftItwv'aylKffyt'&ihny wai^minh-* 
alfo abare.co«rpir(ttp, tb 'do a IhwftjfrjkVto.an.ultlawfiil fd. i /So/, yfer; ! ' : -*■ 

odd is' a orime; though. . nO'a^be^doift'in ibeletliMrnce . • An adlion lies no(<agataftvi|aill!t;e of jyeace, whofends 

thatwf* 8 yai.^lilie'fajl pT Cpnfphiug-nitW'not . out his wairaot upon a falfp actatfatioo ;>btti it lierif-he 
be proved on tbe trlal, but'nfdy' be colidiEted' by the ' makes it out without ahytiKll^aUois.' . >&/-,* Con- 
jury fioni. collateral .circBihflafrctji. \ liUth'Refr. : -fplracics ought to be^^ottb^fidurit 'fdtf} 4 |;A' iMto/etB- 
Slr4. 1-44* '.And if.the partiet eOnirar m- doing the atk, . tion be ordered in a coufle'oif joft«jr,.dB 4 i(jitneiri»ap- 
ait.ftougb (hey drere hot pryviotfQyaibitbalnted with each pearagainfl a partys'^r, ■tbete'ft^bl|i«^jpAi>i8Hnent: 
btlier^ » is COhfj^raey; t^ofd-^fsvt^r/a^fa ihe'tfilfe>of the ^ audjt peff.,ns a^edooly.asijpi^hs-iMJeiilwi^bmnfior, 

jddges in open 4!0«»i,.lh4i91l»^di4^4ttjB^ll^p(ro(ie«u- 
A'C. c. yej.fl#.;/* . ' . ' - * -tioo: C- 173 : la ifr/^pi^^i'IfiaU'^'tlje idl'endaBt* 

' V(i’rlt of .cpft&ira^' Hes fot .him tha!C.;it 4 i)dt^«il of; bBt^oiware acquitted piFiA(H|tkiidiK.^o» eonfpiracy, Uiat 
b trirpa(&' dttd! i^^httd, ' thoqgK tc wfa,'n^/ 4 ^Xiidlp '' ’pn^ttt»it;|>d - acquitted ■ 4^] ■ .bt^^fi^^ohe: perfon alone . 
uponOTlhdfifewAtfwh'riori t .yw. , iin« 4 fi^ii«(dii(^d fti^hieiaiiwiii^^aibatid and-wife, 

^^hefe IT .fiiait'Ts >{l!)trely i hodilSItd ;Qf'bBy'jptihlie> whim - being but one periphviibUy; ndt hit mii^a alone fora cod- . 

pfi^^icie hfs" «»<•* , -^^^pfcitibd'T’ dad tl»ob|(l? h j' '‘%«fady^‘»i 6 /rvifba' 7 « 84 ff, *^ '^°*** P*''* 
'doth not iip‘iMtt'llaailri', inr'eMan|e'rs'}ii»'Hbtrt»)^ ' >^(em.iU't|w,,wtptit«i‘(ii/ai5«tl(4p,j|jii}tai,»^^ 
ff the indiamcot be injuridiit^to'his prOpcrtyv.Ss'e.-'iwrit ; tlsdiaed, 

dfeonrpiracy lieth. 3 &i/i ‘97, Bat khopgh B c^hftitn- ' 4 adit 4 sm,Un'dosiJrem(|ih(bi)k^!i^‘cblirpiredWift etherj^ 
“dy » charge fallely be iodi|6able; Vet the pasty dogb^ to ' vtMis^ina»iry?)i;'|?lKWgft[d^^ od*.Jk'>(iiid gitilry, accord- 
flsew himfclf 10 be iottocenr s miia ihe writ pf ebpIptlMVy iift'^abei'^i)|<^dif ‘t^!;ttd(^Cl^ejftJud4^if«^, *^*J*®i 

lies not Wiibouf ah acqiritthl. Jlf«d. tjSl t-8j^ 186. ft^t dMl)f)ibltd^«^<<^P0.a;j«^B..^j»f he 
Not only writ of confpitaefi dthich h* clWld^Mbdhitthe 4ite4t^e|fdJt;^^gl(iaai*4M^e««5WfaB»iiHb ,tb« other, 
fiiltof the party} but alfo aflion on the baft ’invtb* rta- '• 

lure of a writ of cOnlpirncy, dpth lie for b falfeJaaff:^* tied ihall- 

iictoUs accufation of any prime, whetha;:' Capital hr not n«C'-bAtitlt‘^jodgAtW:e'd^i^n\m##a.‘jw'a^ it bad 
eanital.evau bi'high treafou; and this tfhougkrihe bill of 'been‘|^68(lt| G^. iheca||^ 

ihdi^lmeatiilband <]^<»Mo, dritdaiasnotgdrofat"i»ab V tlft «atB|ii'.of 1 A eMt^t^aaM^me bdohj^t agdioftl^ 
iadifhnent. And the fane damages may be recpv«t«d!.te r|'»illyi » 

fBcbadion, as.ia a writofconfpiracy, whetp'-the 1^1^ V i^lty.of t^«(Wt$Wcyiia»|Wi.i^Jihdt4^!^t6(f<ypnyrat 
lawfully acqUkM by'vehlia. i Rt,L.^>^UU liiij .^■ltlBg*f fi»tj?ll4»j»dipipit;ui-'^tl^yilMlVh)i^tbeiy 
aXii. $6: SceG/ft. Cb. iBt toUU 148/214: gf^A fto^.tiybichdUel#t (b^ tobdput afftAttay jary. 

-An aftion oa fbbcA^ tt preferable, as bring nftadjf fworn at witaeBlif, pr.cb pjj^tftr lur'perfta in anjr 
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are dennca to oe taoia tnat oo; pinti tnesim^^ is)r oatnu 
covenant, br drlktr/rilfiih^ WiYi|St>jr af^%^ 
the bthir' filfeiy ihd‘ lhaficipolly V Ol* 

"faiftJy'to move or rtiatntain Ari»iueH as ro- 

tain tnebln the' tbbbtry;^'wi):\||P^ t 0 onaM* 

taintb'etr iballcioi^ eiD(ej|{^ aa weittb 

the takers at di'e ^Veirl^ kii||k great 

lords, whO| by ilreir blSccpQb^' bear and 

tniTntaih t^uarrelsV ^tcas w othlir 

pa'ritet ihan fach as i^tatf ^ tbdr toids 6r 

gipmfclves, * i fnj/f- jflM'MatViftfeinfpirat^^ 

falle inifoyntef^; and mbtaciM . of : 'mueflL tl^a Kins 
hath jxrovidcJf flf WnYln atod tfieiufticis’W 

cither bench'%fcd jdftlW‘^K^^^ ihin, on everyiflaih^ 
award inijae^therlBpom E. iv^. 3. r..io* Frbhi 

the. deicinpdoii o^coii(j^r&tDf$, foreral of our old law 
books,. cbn/fiSricy is taken j^enierally, and cobfottnde4 
with maintmd^t tifkd chiunferty \ |ee thofe titles. Befides 
thefe, there are (onff^ratori xxitteafin ; by plotting 
the Goverjiment, &ri See tule'jTrr^^. ^ ' 

XonsriRATioNE, The WTrt.tlia,t lay'agaia(| 
ratbrs. Or/^. 13*4; AT/A iili; ' ♦ ' - i • , 

/'const ABLE. v';--‘V 

Qn tills fubj^. «B(«Wfe)iarbw(i hbd'to 'a MifMr 
All, accurate arid ii^fiitiu^ ^el'formahee bit 
pf aCimfiuhl^*\ [Sv6|^!^|ilet I Till'll wlii^’a|ip«ar», ^bo' 
pttijliflied wi^ouft th^lotlipi'lv^amt tb'cbBAr R’bsi'tiM 

fies ; and^ whpust.thf PbbS^ iM 
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Je4* be. may plepd in' hit ext^&y 'ihit as fB tBtl ' 


Kasie' been/apBlied in. Va^o,^ it ii i^etnbbi/^^iiiftitiy ' to be fpbiteh 0f, Sy Siii, of 
oocefliiry to recar. to corroitvei. 'TJte b/' ^j| i'y£t/. if ^ U is that: in 'emy handled or 

kind of obfervadoat^ ii« it . ik bo^.* ^|i«ferrc<( In. ^'| franchUe thi^relball' tid two Ci^ftaUei to malK thk 
following abridgni^nt } tboogh thdi** h^d. words,' j«H vmw of armpot, and lO pi^AMt ’theditfaaltt of arosonr, 
ipufiet, and fears** htv conveyed ini gentlef ItnguagO, *' and of the loitk of tbwwi ntid of hithiiiMt, ftc. . 

Voi. 1. ^ ‘ ■ . ■ - _ ... ' • - 0 a ■• • ■■ ’ • - ; , 




CONST 

tamkff^ (o^ Cot^lkst 5) Coh (4 Infi. 26;) anJ I 
Httle (2 P»C 96) all agree in decL»ring tli^t Ccnilablcs 
of the hundred were ji J} introduced by thjs ilritute. (And j 
iec Crtf. 375). And though it has been a/ferted that ' 
thty W^fe officers and conferv.icorh of the peace at Com- j 
mon law^ and tliat the S/^/, of IVijitm only enlarged 
their authority, yet no evidence has hitherto been pro- 
duced to that purpofe.— See . 9 ///^. 175, 381 : i\ Mod. 

tLd. Rayrn, 1 193» J — The firft rnencion made of 
the High Conilable in any llatute fubfequenc to that of 
IVJiiton, is in Sta( 3 £. 4. r. 1. 

Nothing, however, can be more ce/tain than that the 
Conftabie of the hundred, or High Condablc, whether 
he be allowed an officer at the Common law, or not, 
was indituted long before the Slat, of iPintwu This 
curious fait is afeerrained by a writ or mandate of 36 If, 

K, preferveJ in the Adverfaria to edition of 

M Jit htii: Pails t and fiom which cc. 4&dof the Stnt. of 
IVinton are evidently taken ; th)ugh it hitheito f/iaprd 
the not It e 0/ ex>eiy utitei’ or fptahr tbr JuhjeH, By 
this writ it is provided, ** that in every^ hundred there 
ftould be conflituted a CnifcF Con t \iLa, at whofe 
jiitlndate «nll thofe of his hunJicJ fw.^tn inarms, ihould 
aifcmble and be obfcrvanc to him, fdr the doing of 
thofe things which belong to the confei nation of the 
king's peace." No mention of this ofiKcr, ic is be- 
lieved, can be any where found prior to the date of this 
inftiument; whith perhaps may no more i f*tcimiiie the 
tjucllion as to his o?/r/W creation thah the ^laK of IVni- 
ton. Be this as it will, the difeovery ought at b'ail to 
teach thofe who are deCrous of explaining the ahtiquU l 
ties of our law, to look into matters of record, and to j 
trull verv little to opinion. I 

The toKSTABLL Oh Till- ViLL (or Petty C^ufl all- ^ SS I 
he is frequently called, to dilllnguini him from tno 
officer lail mentioned) is he who geiierally undeiilood 
by the term Conil4d)lL*, when mentioned without any 
peculiar addition. 

This CONiSTABLE has been repeatedly acknow- 
ledged by tiie law, to be " one ol the inoft ancient | 
officers in the realm for the conlei v..'4on of the pMce," | 
PojJ 3 ,\i \ It mull be confelTcd, however, 1 

that no mention of him by this identical name, is any 
where found to occur anterior to the writ or mandate 
of King /ferny 111 , already meniioncd ; whereby it is 
alfo prov Jed, that in every village or towriiliip, there 
ihould be conitituted a conllabic or two, acco* cling to 
the number ol the inhabitants. But it is pretty certain 
that Lord idea is right, and that Th/s oJf\(> /; 

aflu ,}L 0 c / to thr tnjittuttou (^f thi JtanJt -pledge, ufually 
aththuhd i Kin^ AlfreP, and was in ucl originally the 
fenior or chief pledge of the tithing or <.Vr/w<7. bee the 
Stats. 2 £. 3. f. 3 : 20 6. 14 : 28 //. 8 ^ . 10. 

Thus it appears that the ordinanc e of Htn.illt far 
from inllituting the office, merely enlarged thA number 
of oficerb, placing them in to^vns and vi’'ag#*s, inllead 
of fr.4nchlies ; fnice it might fieqiiciiily liappcm, that a 
manoi of great extent, luid only a tingle conilable foi 
fcjveral townlhipi ; a caf* txacitly indeed, f inc- 

timtd occurring at thi:i tiay, wIk c a lovMi.hip, cuniprc* 
bending fcvcral hamlets, cquai.v pi puicii.j it may b^ 
his only one con.ii*/ i.' whnlo. fX^or 

con»iblcvvi. k (Mhnoc be < rcxucd at ^lijj clay, ualels by 
ad of paiiiameut. i Mod. J3.J 


ABLE. 

We find the ConfiahU beginning to ha famllinriTy 
known by tint name, in the time of King Bdasatd 1 ; 
but not provioudy. tn fotne articles of cnqiniy 
Eyre, perhaps, or Ti^ilbillon. certainly in the time of 
Ed.^ani arc i terns in which this officer Js m entioned, 

CuU Madox. Muf. Brit, iii, 285.— He l^rms alfo to be 
meant in the two chapters of the Eyre, as gi/cn in 
fli ia^ lib. 1. c, 20. 126, I33« t 

He is named in the Stat. of 2 E. 3. c. 3, for the Aril 
time; a.s alfo in thofe of .p £. 3. c. 10; 5£. 3. r. 14: 2^ 
E. I. r. 6 ; and 36 E. 3 Jl. 1. c. ^ ; and in feveral 
iljiiues now repealed or ohfolete, in .the reigns of R, 2, 
IL 4, and //. 6 : 1 //. 7. r. 7. f^c. 

Notwithllaoding any thing that has been faid or 
omitted in t|ie courfe of this enquiry, it Teems highly 
probable that, at the Common law, and before the man- 
date of III, j^e Conilable of the hundred, and the 
Conibble of the manor were officers of the fame nature 
and authority, originating at the fame time, and differing 
only as to the extent of their fcveral dillrids ; in Ihort, 
that they bore to each other the fame analogy as fubfi li- 
ed between the bailiff of thchundred and the bailiffofthe 
manor. It follows that the conflable of the hundred 
neither poffeffed nor could have exercifed any more au- 
thoiicy within the precin^ of the latter, than the con- 
lb bic of one m inor poffeifed or could have cxercifeJ in 
anoHicr ; the manor being to all intents and purpofes 
exempt from, and excluded out of the hundred. 

J^ord Bam obferves, that though the High Conllable's 
authority hath the more ample circuit ‘‘yet Ido not 
find, fays he, tint the povty conlbble is liibj.uinatG 
to the high conilable, or to be ordond or cominandcJ 
by him.’* I'Jiofe calcs wherein it has been adjudged, 
that the being fubjedl to a particular I^cc, ih Jl nor cx- 
cij.'c a man from Itning the office of coriitihlo of the 
liunclied, feem therefore to have been decided upon a 
ivrong principle. Sec 3 K<b. 197, 230,1 : Preem. 348 : 1 1 
M . d . 215. 

All this is fpokt n with an exception, not of afls of 
pailiinient only, but alfo of the powers and pretcinio-is 
exeicifed or ajjtrtidby the Quarter bellions, 'Mnc'i Inter 
has \\Q\y ufu} p(J io much and lo long, with relpcct to rlie 
elcClion andcoiuroul, both of the conilable of the iiunJit d 
and the conilable of the vill, that it is hcvomc difficult, 
if not impolTible, to determine, with any degree of pic- 
cilion, the actual rights of cither. 

In conlideriiig the powers and duties of this import- 
ant olhcer, vve may divide our Kfear^hes, according to 
the ireatib already quoted, under the fullowmg heads. 

I. I. //A tjp and 2. i^ahficailon:. 

II. I. Ills llledioHX and 2. iVho au e^tempted. 

HI. His Fower and ^thouty. 

I V . ffis Dat\ . [ Tht/e two ra e in many injianers co-extivji l r, 
and art thinfort cavefullj to baornpana topc/he’]. 
V. His Ft Olid, Ihdunnlt^ , and dl u-ivames; and laJlL^ 
VI. His Kifpo'jhtliiy and Fumpment. 

But hril it may be ncccffary to flatd a few p.irtirulars 
ns.to the FI iGi^ CuNSi AiLb, or C onflabie of th« uindrcd 
I or a.Ml.ir fiivihoii ; who nui u tlie officer of rnc juf- 
I of tbf peace as LUl ConlL.ble ot the viil. P' t, 128. 
j > d* clt.'^ed at the leci d turn of ch i andied, 01 by 
ju.lide. ui ihc peace. 1 i2o. /ib. 535 ; B'JjU 174; 3 KeL, 

19/. 





197. ^ by Sfat. c, zj. § 8, 9, in ft^eftwn^ 

j/f^ a Conifable U to be cleAed annually oy 
Dtoi or flfigh $te?«^^r4 or hU depoty at a cqutt fcp(.— 
Ar'fu las ^He may bold petty or Aatdc fefljow 
(fer hiring fervahtB]| hceordlng Co dnctevft 
c£/f;s. r. 4. But it in ^ubiful ‘whet(ifi‘ hO can arrefi 
for breach, or take fiirety, of itie|)ea<?c. i 
eJra. j6/i«. S 75 « M fed ttt ^ an offiw WltMn th^ 
annual mutinj^ a£V/1for bHlcring'of fediersj and iHbld 
c6 the penaitjes thtteby itiflided for mal-praQice in 19 
doing ; and he may occaflo really make a 4^pMCy» whofe 
a^s in his princioar]^ abrdVtcCi will be good. 1 Blachjl. 
350 r 3 Bun. 1202^ but iec the^adl J l.•<-lfndef Stau, 
4 4. r. 1 , 39 £Jtz. c, 20y and 1 3 Gea, 1 . r. 23. He may 

decenninecornplaintsof clothiers, arid (be after abufes men- 
tioned in thofe a£ts.— -His is . — ^0 prefent thofc who 

harbour (Irangers for whom they will anfwer. 1 3 £^. i . 
t. 6.-M-T0 deliver lids of per Ions qfkniied to fcrve on 
juries. 3 Gro. 2. c. 2j: and fee 3 t:?* 4 c, t8.— On 
receiving nociie of any robbery to make frclh fiiit and 
iiue and cry after the felons, and to defend aflioUs againd 
the hundred by thofe robbed. 8 Geo 2 , c 16. See title 
Hue and Ciyy and Stat, rj J?. !.<•. 6 — "lb colleft the 
county rate, an4 pay it to the treafurer, or acAunt, at 
the SeiLons, on pain of impiifonment. 120^0.2,^.29. 
—The ^tat 17 Qeo, 2 c. 5, as to his paying the allow- 
ance for xigrants is altered by Stat. it Geo* 2. r. 34.— 
To enforce tne Uv^s ag«und profane f.vearing 19 Giro. 2. 
c. 21.— To give notice 10 the conllables of the orders of 
the Lieutenant Or Deputy I^<cu(en.inc as to the militia. 
26 Gfp ^ c. 107 — 'rhis oibLcr is rt movable by the juf- 
tice«5 of the peate, on good cauie B/dJi, 174 : 1 Sa/it* 150. 
— He (hall be difchargcd from ferving the office of col- 
ledor of the poor’s rate during his office. 2 ^cnes 46. 

I I. T »L CoNsTABi r was ordained ti r p^^fs felon and 
to kt p the ptaitt vf which he is a confcrvator by the Com- 
ntrtn law 10 £.4. 18. Cro 7 np. J fc 201 ; ^Injl. 265, 

Hjs office IS thcrcfuic. Full, original or primitive as 
confei vator of the peace; and Secondly, niiniderial and 
relative to judiccs of the peace, coroners, fheiilTs, £s*c. 
who e prcccpts he is to execute. 1 Hale P, C. 88. 

He Is however .in oCuer only for his own precind, 
and cannot execute a wan ant direded to the co^fabU of 
iht KilU 0/ to all conPahhsy generally, of that particular 
junfdidnn; for he is a conftnblc no where tlfe ; nor 
IS he conptll ihle to do it, though the warrant be direded 
to him ly name ; but he ina) , if he will, and io indeed 
m^iy any other ptrfon i Hale }\ C\ 459 Co 7 nb, 446 . 
CiVth 508; I Salk 1/6. 3 Salk 99 2 LI Raym, 1 300. 

\2 MjJ 316. fj/?. 312,;/. 2 BU*k kep I I ij 1 //. 
Bln k 13 — bee Star* i^Gio 2. c. 55 , under which a con- 
iLibb m ly execute a Warr.nnt in any other county, if 
indorlcd by a julhce of Aich other county, . nd cany 
the orfender before a jultice of luch other county, U'c and 
if the offender lh« 11 give bad, the cpnftable is to deliver th«* 
recognizance, cxanunaiion or u nfdlion of the offender, 
and all other proceedings relating thereto to the clerk 
of affifes, or clerk of the peace of thecoanty, G/t. where 
the offence w.is commiutd, under the penalty of 10/ 
But if the offence ihail not be biihible, or the offender 
ftitll not give bail, the corjlahle (lull carry the offender 
befoie a juilice of the county where the offence was com- 
mitted. 


H« a an of ^0 cootfof Quatiei^Beflioia^Ojw^ 
whom they have pow^r. Cemh 20^. " 

"84 The C^Oshmon law requires, that every cqigil^W 
Ihould be iiienm h^mh apt and fit to exqcme the 
faid oKice ; and he is faid in law to be tdpnms^ wl^o 
there three things, hooedyi knowledge and ability f 
to execute his ofbee truly, witnout iqalibe, af 
reAibn 6 r partiality t knowledge to know what k^oughll 
duly 10 do; end aj^iSlity as we^l in edate as bo^^, t^at 
he piay intend and execute his o^bwhen need dili- 
gently; "and not for impotence or poverty -negteft it. 
8 * And if one be eledcd con^blc who is hot 

idottcue, he by ifhe law may he difoharged of Kh office, 
and another who is tdo/tirs appointed in his place. 

He mull be an inhabitant of the place for whicli be ia 
chofen. 12 Mcd^ 256. 

He ought not to be the keeper of a publick bplsle* 
6 Med 42— And this is made an exprefs di^ualihck- 
tion in by Stat* 29 Gss.II. r. %y 

II. I. Thl CoKSTABi E is chofen by the Common law^ 
at the leet; or, wluie theic is no leet, at the too rn 2 
rotneiimcs by the fuicois and fometimCs by the &tewayd«t 
and now in many towns jnd parifhes by the parlfoioners g 
all accoidmg to anc;ient and particular ufige. If he be 
preflut when chofen, he is to take ihe oath in court 2 
i( abfcMit, he may be fworn before a (ilnglc) julli^e of 
the peace But in the Litter cafe he ought to have fpe* 
ci.1l notice of hi^ cledion, and a time aud place Aiould 
be appointed for his taking the oath, [well and truly t6 
ferve the offi.e], 4 Injl^ 265 ; 2 Salk 302 ; Con^h 416 ; 
2 Jems 212 : Salk. 175 : Ld kaym. 70, I : t Stra. 1 1 19, 
1149: 5 Mod, no, z : 2 iferjik, P. CL c, io« $ 46. 

Conllables of (whichcity is divided into twen- 

ty fix wards, and c\c*‘y ward in(o precinfts, in each 
whereof is a conitable), are nominated by the inhabitants 
of each precinfl on St. ThemaPs day, and confirmed, or 
othervvdc, at the court of ijatilmoti \ and after they are 
confirmed, they aic J^orn into their offices at a couiC of 
AldtimfHy on the next Monday after Twelfth day; their 
oath is long and particular, and goes to duties now fcl- 
doin performed, but regulated by articles of the ward- 
mote inquell, which direils the feveral matters to be ob- 
ferved by the con liable ; who is in the nature of a general 
fu peri n ten dan t of the moials of ihc inhabitants; and he 
ought to notice .ill new-comers, who if of bad charadler, 
m<.y be required to give fccuiiiy for their good be- 
h.wiour, or be impiifancd; and fee Caith. 129, 138.— 
Every Conllable nia) execute warrants through the whole 
city. 

In cafe a ConA.iblc die, or quit the precinfl, tvvo juf- 
ticcs may make and fwcar a new one, till the lord of 
the manor (hall hold a court leet, or till the next qu..rter 
feiiions, who may either approve of the conil ibie fo 
made, or .ippoint another Alfo, if he continue above 
a )car iti olii e, the quarter fcAions may difchaige him, 
and put another xn his place until the lord (hall hold a 
court. But juihees of the peace, cither in or out of the 
quarter feihons, cannot in any other cafe difcharge a con* 
ftable chofen in the leet. Stat. 13 14 Car. z. e. tz : 

Ctmh^ 328. Sha 789, 1050, 1213: Bulji. 174: Ci/y. 362 : 
Bai n ^ I . 

A manunmus may lie granted to the Aeward of tcourt- 
Icct CO fwear a conllable. CoTtib. 285. 

O o 2 A perfon 



CONSTABLE IIT; 


A perfon m&y be IndlAed for not taking upon him the 
office of cotvflable. S/za* gzo: fee 5 Afri/ g6, for the form 
of the indfdment. 

In the lect f)r tourn where one iselcfled ccnftable, and 
refttfes to ^ fworn, he may, if prpfent, be fintd h r the 
contempt ^ if abfert, amertei or fubjecUd tj i pcnilty 
for noii<>acceptance of the office according to the oider. 
5 AW. 130. 

Though tbejuilfces of the peace have not ongin ally 
the making of the conAable, it is matter of the peace 
within their general junfdiition, and they may examine 
it in their ftffions. 2 212: fee i Afo//. 13. And on 

jud cjKufe remove them. 4 /n/?. 267. And by warrant 
compel them to appear and be fworn. 5 MoJ. 12S: 
JIl. 78. 

An informarion in the nature of a ^tofwananto is grant- 
able ag.dnft one to Ihcw by what auihority he excrcifcs 
the office of conftable. 2 Stza. 1215. 

2. Exi MPTioNS from fciving the office. — 1. 
Ftrfons^ incapacitated by weakneTb Ihould never heeled- 
cd; and in Weflmtnjla thofe of fixly-thrcc }ears old are 
cxprefsly exempted by 31 Cw. 2 r i , 4 13.— 2. Al^ 
tin men of LonJon. Dou^. 538: I /on. 46/ Cv. Gi;\ 585 — 
3. Apoibectne pradifing in, or within feven miles of 
Lonihft, free of the company, or in the country having 
Icrvcd ffven ycais Sfai,6 ^ 7 3. c. 4.-4. A'fatftus 

of the ^.ourts of K. B. and C. P. Noj, 112: ALv , 30; 
Cto. Cat. 389; Ai'g* 533. — 5. Bat All Ccc pii, SargfO^u, 

6. Pra/itfiffg Batn/ins, 2 U. P. C» 10 ^ : I Mo^. 22.— 

7. Dtj/tni rs being tcAcher** and preachers, bat not others, 

by 8^1*1 AI c, 18. ^pcpojl. — 8. I'or^gaerj natura- 

lized, 5 Putr. 2790, who nny rather be ( iid to he inca- 
pantited — 9. Mthtta, frrjeanisor private men ferving \ 1. 
zC) Gto. 3. r. 107. § 130—10. Pmhamizitt Icrvaiil** to 
members of. 1 AM. 13. but this feemsdoubttul.— 1 1. Phy^ 
Jnuins, PrcfiJcnc and 1 el lows of the college in London by 

Stat 32 H. 8. r, 40: but no other phyTicians, nor they 
clfewhcre. See 1 AM 22, fA contta 1 8id. 431: 2 hth. 
^78 : 2 P. C. 100 — I 2. Profetufots of Fdons ; the oji- 
ginal proprietor, or firft allignec of a certificate, (oom- 
nionly c illcd a i yburn-tickct) if a parilh or ward office; 
within th” pariffi or ward i ' which the felony happened ; 
10 be only once ufed, by St it 10 1 1 3 r. 23 : but 

this is no exemption fiom fervnig the office for a manor ; 
nor, it Ihould ietm, for a \ill or lownflnp ; nor where 
the ofliv-e to be executed out of the privileged di Irid. 

2 Burt. 1182 — 13. Surgto^is, free of the furgeoi s* com- 
pany In f.on/uny examined, approved and cxtrcifing ilic 
iiience, b) Stnts. 5 8 c. o : 32 Af. 8. c. 42 ; 18 (rrJ. 

2 c. .ir d by cullom fl// lurgcons. Com. Hep. and 
n leems by iIi- f<».ine l^atute^, bathers free of that ^ oni 
pany in Lot An — A ccliegc ha bet at Oxjud 531. 

—hut ;;o/ Mailers of Arto. 429 — bfor |uIIj^^s of 

pe.ace m mother toiintv ttta.Cnjh^ dut fee if fc Aidtt- 
//;<« —Kor Officers ot the Cjuar^b. i f /n/. 235: 1 8t.L 
272,3^7: zil P.C. 100 — Nor O.ht '•i'> or waci^Miim at 
the Cmum il ujv. 1 8id. 272. — Nor I’enanis m ancient 
demefne. \ } t u 31.4 — N^r, a younger brother of the 
h^Htue. I I't )! Ri^p. 679 

If howexer a pciulcmin of qu.ility. or a plr lician, 
officer, ^r. be cholcu cott/lalde, where th le aic fafhucit 
porfons btiidsT, .ind no fpccial cuilom concerning it; it 
H laid fiuli perfons may be relieved in B. R. 2 Uawk. 
P. C\ IOC. t. 10 41. 


A CoftJIahk may make a Deputy ; bat the conflahU !• 
aArwe'-able, and his deputy ought to be fworn, though 
It > not in all cafes qeceffary. 355 ^ and fee 
1 29 3 But^ iibz : Stra. 942 : Cromp^ 201 : Bacon 
L. L 1 87 ; Afoore 845 : 3 Bvdft. 78 ; I Rep. 274: i Rp. 
Ah^ 591 : iTitm Rep. 682.— But if the Deputy is duly 
allowed andfworn, the piincipal is not anfwerable. W^ood 
h. i. c% y —DifftHiers^ofevL to the otice of cotfiab/es, bfe, 
fcrupling to rake the oaths, may execute the office by 
deputy, who fhalJ comply with the law in this behalf, 
Siat. I fP'. y AI. c. 1 8 Conftahles may appoint a deputy, 
or perfon to execute a warrant, when by reafon of fick- 
nefs they cannot do it themfelves. A woman made 
confiahk, by virtue of a cuilom, that the inhabitants of a 
town iliall ferve by turns, on account of their eilaces or 
houfes, may procure another to ferve for her, and the 
cuilom is good. CVe. Car. 389; 2 Term Rep. 395. See 
2 Haojk. P. C. i.to. § 37. 

HI. The Constable hath as good authority in his 
place, as the Chief Juflice of Englatul hzth in his. 1 Ro. 
Rep. 238. 

It may^fave much trouble to the enquirer to clafs the 
objedsof hi^ power and authority, ns well as thofe of his 
duty, in alphabetical order; a method in fomc ineafure 
formerly parfued in Law Didionaries, but not with fufd- 
cienc care and accuracy. 

I. Afftaj —If He Jle one making affray, or alTauIting 
another, or breaking the peace, or hear or know one to 
mennee, or threaten to kill, wound, maini, or beat 
anoihei , the Conllable may take .md fee him in the flocks, 
or commit him to prifon, (as he may perfons about to 
m.jLc an afiray, and commanded to difpcrfe,) till iheof- 
Li.der find furcty to keep the peace, or for his good be- 
haviour. Ctomp.y /’. 130, 1, 153, 201 : Duh ;; Lamh. 

I ^5, 141. — But he may not let one who hadt bro\tn the 
peace in the ftowks, if he can have him to the next gaol 
for the night. 22 E 4. 33 — NiMther may he commit a 
piirty aftet an afFiuy to compel him to find lurciy of tht? 
peace, as he cannot take any man’s oath that he i:> in fear 
of his life. But he may upon (om plaint arrtll the pirt), 
and bring him before a jullice of peace, (which indeed 
is always the fafell w.iv) to find furcty. Cto. El. 3''5 ; Bro. 
Tit. Faux Imp 6: 2 Iluh P C S8, 90. If men be mak- 
ing affray in a houfe, and the doors arc fliut, or peifons 
making affray, run into a lioufc, the conllablc may enter 
to ice the peace kept. And if man-flaughter, or blood- 
fhtcl is Iikf 1\ to enfue, and enh 'in^e upon iemand le tefufdy 
he may br^^k open the doors to kc-p the peace and pre- 
vent the d mger. Ctomp. fP. 130 2 IhU P. C. 93, 

135. S L/e/l 2. 

^Ud vt t'n J d>\ 7 , requiring ; See next divifion Aitc^. 

A > itml i V . 

2 - t r'l op piLns^ Uc. Wi.jrc a felony is committed, 
oat of liii prtcind, the conllablc may, ex 
w rhvjjt a \> ir.iiit, aneft the f Ion, (if found within his 
rKt> kI ) and impAfon him till he c.an be coiueycd to a 
ju.iici of pj ui , or to the common j iii. 2 Hale P. C. 90, 
95, 12 1 —If the felon in any caie refills or flics, whe- 
f » r aft T ' r before, .ind c.iunot be taken, tne Con- 
<i u y kill him, and fu h killing is juliifublc. I Haie 

C’ 4S1, 9* 2 llau P. C. 90— VVneic a febny has 
'o*‘'**4 e.d a! \ i'mm'ttedy the coiifluble, (or any perfon) 
jpoi. pfeoabk ^.loundsof fufpkion, may iavvfuiJy (and 

it 
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CONSTABLE m. , 


It IS the conftabIe*t doty to) apprehend the fufpe^ed per- 
foiij and carry him before a magilirate. Crs/wy. J. P. 

iHaliP.Cgi itMk/. 148: Dmj. 
L*dwlth V Cmtcbpok^ Pa/tA, zg Gep. 3. B, Hmvk, P. C. 
c, 1 1 . $ 1 5 J/e/. 22 G. 3. r. 58 empowers conftables and 

watchmen to arreft perfons riUTpefted of conveying away 
Aolen goods by night.— Probable grounds are very many, 
e.g. common fame; htfe and cry levied; goods found 
on a pet Ton, (s^c. Cromp, P. 87, 1 54 : Ow. 121: 12 Rep. 
92 : 2 Hcli C. 81 : 3 RulJ} 287 —In cafe of a felony 
committed, or in danger to be committed, (as if one 
beat or wound another dangeroufly,) the conliable, cither 
upon complaint, or hue and cry, may break open the 
doors to take the offender, if up^^n demand md notia, he 
will not yield himfelf, or tnh once he * efufid \ or if the 
conliable ad under a juftice’s warrant loi treafon or fe- 
lony. And he may impri/on the offender till the injured 
pany is out of danger. 2 Hale P. C 82, go, 4 : Cromp. 
y. P. 141 : BjoiumT, 2M : I Bu/fi. 146. — ThcConlhble 
may officially imprifon for a time to prevent felony ; as 
if he fee two with weapons drawn ready to fight; or if a 
man in a fury be purpcfeckto kill, maim, or beat anothei. 
He may alfo aireil and imprifon one for a felonious in- 
tent, as if a man bring a helplefs infant into a field or 
cKcwhcre, and leave it to periih for want, and the coti- 
fhble fee this himfelf. JI/eMj;r284; Poph. Though 
no felony his adlually been commuted, con>tdbIe and his 
aflilhnts are judihed in arreffingon a\^tL>en charge of fe- 
lony. Dou^, ^59, 3C0, and in this cife conffable may 
dil-harge ilic peifori lufpedkd. G . FI. Z02, 752 : Da/t. 
zyz He may arrcll peifonj coming befi re the King’s 
jLiilices wuh loicc and arms, orwho bi ing forec in affiay 
of Lhc peace, or g j or ride armed in a warlike and unne- 
ceflaiv manrei 6 tat 2 B. 3 c. 3.— And lee f btnt 5 E, 

3 4. I as to Ins arrelling of Robe) lUfintn^ h ajlchts^ and 

D 4 flat Ks — t t m ly lake aid of Ins neighbourb 10 a**- 
rc'l anothei, or in execution of any part of his duty at 
('ornmru law, .nd under feveral llaiutes, and they arc 
compcih f to affilt him ; upon affriy or fuch like he may 
jiiilc tlie people of the realm to caufc the peace to be ob- 
itr\cd. t 9 cv^ J r. j |i : 201 309 — I *e may 

carry one i' it he h* s aircAed for felony to the common 
gaol, and the gaoler is bound lo receive him. i Hale P. C, 

59? ^ 

As to what ConlUble fliall do with a prifoner when 
tul en if for an ah I ay, fee ///inry above — In other offences 
he m ly convey his pri loners to the fficiiff, or lus jailor of 
the county, or to the jailor of the franchile in which 
thiy aie i ik( a, who are bound to jcceive them, btnt 

4 y 3 c. 10 : Ste Siat^. 5/^4^101 23 // 8 c 2. 
Ihit ill ’ b^(i vv^ay /« all cajei is, to take him to a jukuc of 
peace, to bail or dikhaigehim ; till when it is the duty 
of the Cl nlt.b'e to keep and imprifon an offender. 2 H, 
P 95» 120 — If a, felon fly, conffable ought to fcizc 
hi goods, and keep them for the King’s ufe, and fend 
h ‘ and erv aftei him S/at. 27 £/.e. 13: Dalt, 289, 34O: 
Cto ip J P. z^i b. and on notice of robbery, i& to m«ke 
hue rrd cr)c Stai, 8 Cuo, 2. c. i6« 

/f^( bee ante 2 . 

It vStc rntt I, 2 . 

' 3. B (cB vg o/cfiDoois. Sec this divifion —Other 

occaiions not }ec mentioned wiiKhjullifv (o doi g, «i''— 
A tap! fJ utltr^atnn, Oi capta^ fro jin*.-- On foinlle ttUiy 
aiid detainer icund by in^uiiuioo, cr view of jullices.— 


On i/cape from a lawful arreft.— On wart ant to fitarch 
for ftolen goods 1/* /ound. i Halt P. C. 15 1, 1 17 —It it 
beft always, and generally requifite, firft to fignify the 
caufe of the conftable’s coming, and to demand that the 
door Ihould be opened, i Hawk. P. C. c, 14: 136» 

320. 

4. Dr/erters; Conflable may apprehend perfons fufpedled 
to be fuch, and take them before a jultice ; under the 
annual mutiny a^ts ; and he is allowed zos. for each. 

5. Difirderfy Hon/es and Perfons —If there be diforderly 

drinking or notfe at an unfeafonable time of night, efpe- 
cially in inns,r taverns, or ale.houfes, the conflable or his 
watch demanding entrance, and being ref ufed, may break 
open the doors r^fee and fupprefs the diforter ; as is 
conllantly done la London and MtddUjex. 2 Hah P. C\ 
95.— He or his watchmen, (or indeW any men,) may 
apprehend indecent night walkers, and commit them till 
morning 2 Hah P C. 98 — And he may arrell and com- 
mit levved perfons fiequenting bawdy hoofes, to make 
them hnd fecurity for their g odbchiviour. Cromp. J.P. 
153 See title B(i<wd\ biuf », and ^tat. 5 3 r. 14. 

A/s/rr.— Arrell, impnfonment, and flight of. bee 
ante 2 

Hue and Cry — See ante z ad Jinem ; and IV. 

6. Hujbandsy — He miiy grant tciltmonials under fcal to 
fervants in, hcenfing rheni to change their maffers Si*at. 
5 hli% r. 4. And by the fame ilatute, he is to caufe 
all perfons mete for labour, to ferve by the day, in mow- 
ing, reaping, or on refufal, fet them in the flocks, 
by Stats. 43 ff/z. c. 7, and 15 Car. 2. i. 2, pci Tons un- 
lawfully cutting corn growing, lobbiog orchurds or par- 
dens, breaking fen cs, pulling up fruit trees, (polling 
woods, (not being felon},) not f.4iisfMng ilic da- 
mages, (hall be committed to the con liable to be whipped. 

hnpttjonmtnt —bee this divilion pnffim. 

7. Aw-irrperr.— The conflable on tcinphintmav com- 
pel them to receive guells B) fn h C Jt, 76 
C/cw/ J.P. 201. ^ee Stat. i yac 1. c. 9 

H. Jnjuhy to himfelf ; He may impriOn any one infult- 
ing, alTaulting, or makingaffray on him, nr oppofi ly h ni, 
though only verbally, in execution of hia ofiitc. 1 , '0 Rfp. 
338 . C)Oin y P. 131 : Cla\t. 10. 

9. Lunatics or JM'jdnten.-^ i he. c infl.ihV may r^ ke .and 
imprifon ; and he (hall not bechirgtil it they the tlierj. 

0 y. 98. and fee S/af. 17 Geo 2 r. 5. ywo and this Di^t. 
title Lunat^cks, 

10. P-'ctic. Suittv of. See aiti 1, 2 — The confl dde may 
take furcty by ob.igation in hi-^ own n.iiiu, but notothei- 
wifc, rtud may certifv it at the feTmu . 10 £. 4 c 

Bt. Peace, pi 2 Sunti^fl zt,. Li ? J / P IJJ 4 fy?. 
263 Cfo EL 375, 6. 

1 1. Pla^hc. in the tin.e of — Conllibk may comr'i nj 
infe^led ptifuni to keep 111 tlie Ik ulc S/a . i J a c 31. 
bee title / Lgue 

12. JVaitctts — Where ccn’l’ble hjs n v' "'^rnnr, he n 

tied up thereby, to avt only rs it duetts 1 1 ^ jh — If 

he .ureil'i on a gciKral airr.iK, (It fore fome jui 

may cany hi piilonti to wh ir jufti e he wifl. J( ctj. 
bte btat 24 (r/ ». / t 55, as to intlcrfed w«arjjris, by 
whith offcndcis ni.a> be nl en in any toLiii; ; a’t I j 

Tn ij^h ih'" confl iL'e i nor named in ^ tl* |. W, ti; Pf 
e. 10, r app )incc J to be tlic t lb t r to t tetii e t »e w 
rant , >ti fht juliicts may coiinnnJ ii»ni to t vu t il m 

1 '‘7// 381. And ,1 cuiill lOlc f c,d lU it u n ji r- 

1*' It. 
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rant, tut (tiould keep it for his own jiiftificatiou.— See ' 
SfaK z\ C#<r. I. r, 4^: | SM. l8i : z Ld Rayrn* 1196. ] 

The CtnfiMe i> the prc'pcr cflivcr t ) a jullic c of pt’a^c, 
and bcund toc^^eciite hislauful warjan*s; anJ thcicforc ‘ 
where a ftatute authori/e6 a juflicc lor^^nvidi a perfon of 
any crime, and to levy ihc penalty, or. without faying 
to whom fuch warrant flnll be dirtf^cd, the cnnJlahU is 
the ofEcrr to execute the warrant, aiul muft obey it. 5 Mod. 
1^0 : I Snlh 3 >1. Cn/in^U moA at bis peril uLc notiie 
that his w. nant is by one in the rci'uniflion of the peace. 
12 MtJ* 347. and that the matter within the juilitcN 
jurifdiOioij. 2 Ihi'iA P. C, t . 1%. § 11 — And il guilty of 
mirdemeanour in execuung a lawlul w.iiranr, he becomes 
a trefixfifter. 12 m.^lluta warrant properly pen.- 
ued, {v\cn tliongh the migiAratc who iA’ue ic lhould,cx- 
cecd his will by •S/at, z^Ceo, 2. r. 44 , at all 

events indemnity iKe cHicer who executes it miniAerially. 

4 Co/f’ 7 N 788. 

j li^atch ^ — Conflable hath power ojficio to keep a 
watch for the purpofe to raift or purfise line and cry upon 
fobbeties committed, by the Aatuie of r. i ; to 

le.iich f'r lodgcis in fuburh*' of ci’ies slhat arc fufpicious 
perfons, v/hii h is to be dene every or at lead once 

in nftern cli.)s, by the fame Aatutc* 4 ; for fuch as ride 
01 go «rrned, by the natuteof z E. 3. r. 3; for ni^ht 
walker^ and peifnnv falpi ious, either by night or d^y, 
by the Aatutc of 5 E. 3. c. 4. And it j in his power ro 
bold lu< h watcli''^ *13 oficn as he plraks, and the watcli- 
nien ate liu iniiiOfri and afiiiiants, an 1 are under the 
fame protcdlion vith him, and may ad a. he doth, and 
rcguLiily he cii;'/ut to be in compuny wuh them in then 
walk and watch 2 Hale P, C, 97. 

A watchman haili a double protcdlion of the law, 

1. As an allill.uii^to the conAable when he L ptelcnl or 
in the watch. 2. Puiely as a watchman fet by order of 
I.IW ; and the law t.ikes notice of bis anthorit) ; and the 
killing of .1 witthrnan in the c.\ecurion of his olhrc is 
muidvr. 2 H f J\ C ul If an inhabitant refute to 

wai^-h in his turn, rcMiftr.b'e may fet h in in the Aocks. 

3 lea. .’c8 — 8te i t. Ge$ 3. c. 90, for regulating 
the ’lightly watch and ciuty of conllablcs in WtjiviUJity ; 
10 Cuo 2. c, 22. for and other ads only of very 

local iirp«nk'mcc, and which ihofc who i.re to ad under 
fliould diligently cciifult. Sec this Did. title U a/Llmut, 

IV. The Const A»?r I duly and oAicpcrntinnc till his 
foctt(h;r be J\.i I n. i 2 M- / 256. 'I hoin 1 ht may tor jnll 
he ic'iii')\»i! by the authoiiiy wiilch elcded him. 

J> ,ij 17.1 • 6'. 4.10 ' 37 » 3 ^i* 

‘'''cc III. 1. 

/ \ — CnnAcMcs arc to enforce the penalties 
la'^aiu » U' 1 (pip'bor. . aiul rhi: iJ'd. title 

yVf/ > i f. '\nv ^ I J ’ I 9: and ; C. l c. 4. — 
./.•I ♦ h\ S*i\ 7 ) (r\ c. -t I , C nllable is to give notice 
cl ^hw d u •> ij J Milt If >r Iiccniiiig. 

J I l . t h' c tn fi. III. and thU ^ . 

Ba " 'i I ^ ^ Of III. 

Et. . fiV S 22// 8 , Cor.llab’e and two me A 
obit 1.' ». bun in dm paiilh, rre to n..hc in nifcflrnent 
I01 ‘he repah^ (» /;' f r, to he ailowtd by juAices. bee 
1 ffxW' P‘ C. r. 77. § 7. 

^ E^rvl M — ^!f C\ 1 Aible hive nnire Oiat one is com- 
xnUtcu, ii 1' hi> duty to pu'lue the Iclon immedia;Jy, 
ihough in the night. Oo. EL 16. 


BLE IV, 

Cu/lomt.—By ftveral Aatutes, conAal?les arc tobeaOlA- 
ing CO all peribns appointed for fhe collcding and ma<^ 
nagement of the atjimt ; aod to perfons having a war- 
rant fi om the lord treafurer, £Sfc. to make a 
goods that have not paid the ruAoms, 3 ee int. al. State, 
12 Car, 2. c, 19, 23 ; and 13 Cay, 2. c. 1 x. 

Di/lttf^, for rent.-f-ConAables m-e toafnilin. Sec this 
Did. title **Hc is to make diAielles under juf- 

ticcs’ warrants. Stat, 27 Geo. 2. c. 20 ; under which con- 
Aablc nmy take his ow'n charges. 

Dymkenntfs . — To afiiA the juAiccs in.^punsAiing; under 
Stat 4 . I . f . 5 . 

E/cape. Sec poj}. VI. 

Felons. See a/ii^ III. 2. Ft.hn * ^‘od^t conAable mu A 
keep goods found on thefeJon till iiial, and then return 
them according to the diredions of the court. 

Ftte^„ conAables to afliA at. See this Did. title Fuct 

Fijhlng uiilansifidt conAable to aAitl in enforcing aCU 
again A. 

B'ordhJe (Ktrf.f ConAable is to give afliAancc to juAiccs 
of the peace, in removing, or fiiall be committed and 
fined. 5 Rtp. z. 

CaTfie a/ls., to enforce, bee this Did. title Came, 

Cunlozidtr, Under 12(7^5.3.4' 6 r, conAable m.'iy 
by warrant fearch for ganpowder. See title G.mpowJo, 

HavjLo I and Pedlars. By Stat. S ^ 9 //^. 3. r. 2^, r on - 
Aable is lo r.AlA in putting the laws in exerution agiinA 
and that travel without liccnfes, and by 
Stat 1 1 Ceo. 2. I 26, agaiiiA h.uvkers of Ipui's. 

Hig^twavs, conAable ib to be aiding and afiiAlng in 
putting ihe ads in execution relating to*; and to reiiTii 
liAs of perfons qualified for the oAice of furveyor, t 3 \ , 
but he is not bound to picfent them if out of rvp.iir. 
1 Pent. 336. See this Did. title 

IIo;/ty, conAable i« to be afliAing in driving oA* com- 
mons, forcAs, ^c. Om fj and caule; On p, in of 40 . 
‘i/4./. 32 II, 8 . 4 . 1 3. but Ice 6 /at^ d hhz. l, 8. and z 1 Jac, 
I. c. z '\ — And in levying duties on h'Jcs under Star. 
25 G o, 3. c, \() 

iha and Q y. By S^at I 3 1 ?. i . y 7 . 2. c. 6 : 2 7 E/. i . i 3 : 
8 Gto. 2 c. 16; lo mrike hi>e and uy after oAendero vvheie 
a fth'iiy or robbery is committed : to call upon the pa- 
rifliioners 10 alLlt in the puifuit; and if the ciimiii,.! l)C 
not found in the pucird of the fit^conjlaldt , he is to give 
notice to the next, and thus continue the purfiiic horn 
town to town, and county to county. And wdierc of- 
fcndcis .are noi '..ken, coidbiblcs Aiill levy ilic tax ro fa- 
tisfy an execution, on rc'v.ovcrv againA a hundnJ, and 
pay the fame to the fi^r. and ncglettiTig to m.ikc 

ir/e and rry, Ainll foifeit 5/. See this Did. lie. JIu. andCty, 

Htfuindi). S«’C ant'' III. 

lnndttpt> \ bee okU ill. 

^JzifiLs. Under St its, 4 5 H'. fjf Jf, e 24 ; 7 £5' 8 IJ'’, 

3. r. 32 : 8 •/ 9 //" 3. ( . 10 ; 3^4 An, r. . 8 : 3 Gio, 2. 

4. 25, Cohf-H^s aie to give in to the juAices 2 iX.Mchi.tU 
n as IcUiohj yc.ul/, a liA of perfons qualified to ferve on 
jjuts. 'rhelc lills are 10 be made from the rates of each 
paiilh , and iohJ}(ddi ; wiiluily omitting perfons qualified, 
or infernng wrong peifons, (hail forfeit 20 j. Sec this 
Did title jftay. 

Id niro >, .see in. 

La*>d fax Ads, to afiift operation of. 

L<a/, Sec F/jieves^ 


Lottery 



CON’S TABLE V. 


Lottery O^iees illegal, confhble U to endeatonr to Tap* 
prefs. Stat, j; GVo. 3, c. 1. 

this Di^. title Malt. 

Miafitres. By Stat. 22 Car. 2. c. 8, conflable is to fi-arch 
and examine if any perfons ufe other turnfmet than fuch 
as are // 7 »fip^«*meafure, and agreeable to the llandard ; 
and to feize and break the fame ; and ice ^tat, 31 Qto. 2. 
r. 17, for , 

Militia^ conllable’s duty as to. See the llatutes re- 
lating to Ihe Militia. 

Night Walkeis. See JII. 

Ph\Jicia>fs., College of. By Stats. 14 W 13 //. 8. r. 3 ; 
and 32 77 . 8. r. 40, In the city of Lomhn, conflfible is 
to be aliifting to them in putting their, laws in execution. 

PJapjtc. Sec fivts III. 

. Pour^s Rate. Under 6Vir/. 43 Eliz. c. 2 . § i 2 , the weekly 
rate for the relief of the poor is to be aii’efied, in cafe the 
paiilhioncrs difligree, by the churchwardens and confla- 
blcs, who are in cither cafe to levy the rate; and by § 35, 
the churchwardens and cunftables of every parifli are to 
collc^l the fums rated, and pay the fame over to the 
Hi^h-Conilablc. And Ice Stat. 12 Geo. 2. c. 29. and 
this Did. ytle Pooi, 

Pn/fagc\ Under Stat. 9 An. c. 10, to levy money due 
for portage of letters under 5/. § 30. 

Vrejlntments. Conrtableis at ihe quartcir-feflions to make 
prefentment of all things againrt the and belong- 

ing to his office. Dak. y. 474 : Fittc. J. P. 6. And 
they are ufually fumrnoned by the flicrifl’to attend the 
quai ccr rcffiniis .'ind affiles to i.nlcc prefentment.s ; which 
fecnis jniUficd by no exprefs law, though perhaps by 
iifage. 

Riot. Conrtables are to fupprefs, and they may <*v 
< '0 commit offienders, ^c. See Stat. i Ctv. \. c. 5, and 
this Did. title Riot, 

Robitry. See Hue and Cy. 

Scarnipyrs* rates in LonJvi rtiall be made by conflables 
and churchwardens under Stat. 2 W. 'iA yi. ji. 2. c. 3 . 

S(o/./.i Under a preffinrment in the lect and the llew- 
.nrd's rwiir.int, conll.-ible and liis affiftant may put tlicin 
ill the cucking (lool. Mourr 847. 

Scri/a-rs. See 111 . Confiable to affirt in levying duty on, 
under Star. 25 Cto. 3. c. 43. 

S^IJ.ns Conrtables are to quarteryo/y/tTj in inns, ale- 
houfes, vidualling houfes, fSfe. Not to receive any re- 
ward to cxcuie quartering tbem. To give in lilU 10 the 
jurticcs, of the houfi -j and perions obliged to quarter /oP 
ditr., and to provide carriages fnr troops on their march. 
See tlie annual ilacutes concerning Sohiirrs^ and ante 
111 . 

Stiitiaesy or Ads of Parliarnen: ; conrtables arc called 
upon to affilt in the execution of thefe, on aliiiolt innu- 
merable octafiond. 

Suiuhiy. Conflable is to enforce ads 1 ( 7 . 1. c. i, and 
2*9 C. 2. £. 7, againrt the profanation of. See tin’s Did. 
title II' It days. 

SzL'eatii'i^. By Stat. 19 Cco. 2. c. 21, Conrtablc is to 
levy the penalty for prul.ine wv;; ; whijli is i s. for a 
ferv.-nt, labourer, lie. 2 s. for or hers under the degree 
of a gentleman ; and 5/. for a gentleman ; aniT as the 
Clime is repeatc i. the penalty i> to be doubled. 

'P'h\rs /' /(y, of lead, iion, copp'ir, See. Uonrtable, 
wMttlunen ano beadles are to apprehend, Stat. 29 GVv. 2. 
r. 30. 


Tn ftf/ifs. Conflable to affill in enforcing the ad 
3. <. 84. 

Ka rants. Conrtibles to affirt in enforcing the Jaws 
againrt. See this Did. title VagrantSm 

11 ‘^a} rants of Ju/iicrs. It U part, and a great part of 
copftablc’j duty to execute thefe, which arc iifyed undt-r 
an amazing variety of ,ad# of pariismciU; in all which 
cafes con rtable’s o$ce 13 chiefly minirteria).. See smte Hi. 

Watch. See ahte III. 

Wxa'vers. Kitlderminfter, conllables to affirt, by StMs. 
22 {A 23 C. 2. f. 8, 

14 ' lights. Under Stats. %IL 8. r. 5, and 1^ C. i. r, 19, 
conrtables, being head officers of places, ffial) have in 
the^r curto.iy fcaled weights, kSc. under penalties : per- 
fons buying or felling by fylfe mseights or mcafures, for- 
feit 5i. leviable by conilnbles. 

Wtcck. Undv'?r Stat. 1 2 An. fl. 2. r. 1 8, Conrtables may 
call together affiliance to favc (hips from wuk ; and ice 
this Did. title Wreck. 

V. Ir A Constable doth not his duty, he may be in- 
dided and fined by the juflices of peace; on the other 
baud, he is proteded by law, in cJu: execution of his 
duty. 

It has been already mentioned chat he fhall have aid 
of the county to ’pacify .nftrays. 

By Stat. 7 Juc. 1 . cap. 5, If any aSlkn is brought againrt 
a conrtible, for any thing done hy •VDtueof bis 'office ^ he, 
and alfo ail others who in his aid, or by his command, 
rtiail do any thing concerning his ortice, may ple:id the 
gennal ijite^ and give the fpecial matter in eviilence, and 
if he recovers he lhal) have douhle crjis. But this mull be 
certified on the record by the judge. 2 Futt. 45 : Doug. 
294.— -And fee Stat. 19 Cco. 2. r. 21, againrt profane 
1 wearing, which gives treble cofts. 

By Stat. 24 Geo. 2. c. 44, No a^ion fliall be brought 
againrt any conft.ible, or other officer, or any perfon .ad- 
ing by his order, and in his aid, for .'iny tinng done in 
obedioiice to liny uariant of a jurticc of p«".'ice, until <7^- 
mand o\ the perufal and copy of luch war:.int, and the 
firne hath been rclumd c r nrgiedcJ by the fpacc of fix 
•days ; and in calc alter fuch deinind, and compliance 
tljerewiths any aCUoii fhall be brought againrt luch coii- 
iLiblf, ivV. without making thejurti(?c a dcfcnJnnt; then 
on producing and proving fuch w.urant, the jury fhill 
jjifc a verdid for the defendant, notwithllanding any de- 
fect of jurlfdidion in I’m h jujlice; .and if AkTi action be 
brougiit jointly againll Inch jullice, and alio againlt fuch 
conll.ible, 'ide then on proof of Auh wrurani, the jury 
fhall find for fuch conrtabic, {5V. a^d if the venlid (liali 
be given againll iLc jullicc, the pji.ir.nfr lliall iTcover his 
corts againll him, to be taxed fo as to include cells 
plaintiffi Jhall be liable to pay to fuch defendant, fi/c. 
No action ll.all be b.-ought againll any ronllablc, trc. 
unlcl’s commenced within fix calendar months jilrrr the 
ad committed. — Tliis llatutc extends only to actions of 
tort. See BidlePi K. P. 24. 

The ch.argcs of fending malcfadors to j lil, wrre at 
Common law to be bornc'by the vill, in wiiich they were . 
apprehended. 1 Ha/i. P. C. 96. But now uiJer Stats, 

3 fac. i. c. 10, and 37 Gro. 2. c. 3, where a rnalcALdor 
hus no; ruffick^nt pn.perty in tii-- county vvhere hr is 
I lk' n, on iqipllt .itiun by ihc conllable or cffiicr convey- 
ing him, a julticc of peace may oh oath exiudne into and 

aicei tain 



CONSTABLE VI, 


afcertaln tKe reafonabU e]rp<*neea to be allowed ; and by 
warrant without fee, order the treafurer of the county to 
pay the fame, except in v.her'* fuch expeiiccs 

aie to be paid by the overfeer* of the place where the 
offender wa^ taken. 

If in the execution of his office, and a^ing within his 
own dillriil, after competent notice tint he is conftablc, 
he, or any that come to his affiilance, be killed, it js 
lUU’^der ; aUhoiijjh the party killing do not know his 
pet Ton. I //a/t P C 9,459 460, I zLd Rrym 1300 
But fee cafes in O^wi Ltei\i 21 1. 

If two men a e combaiinp, and iht conflible come to 
p.irt them ar 1 i* hurt, he fliull have.idion of trcfpafb , 
and if he huit then, they Ihill not have adlion agunft 
him And fo of thnfc who aid him , e\ery man who is 
•flilling to the conihblc in the execution of Ins office 
having the fame proieilion that the law gives to the con- 
ihible Oomp /. /* 130 2 HaU t. C, 97. 

If he be removed without juft caufe, thr court of King’s 
Bench will by rule of court order him to be rclloxed to 
his pi ice Btdji 174 

A [uihee of peace’s wairant is a fu^w^ent juAific it ion 
of a lonftable in a miitlci within h junfilittujii of fuch 
juliice Stra 711 See ante 111 . 1 / 

By Stat I S f 7 3 3 c iq, I vtr> copftil Ic is ever} three 
months, rnd uithin fouiicen days ilrei be goes t tit of 
office, to debit r to the overlters of th< ^ oor an iictmnt 
entered in a bt ok, kept for the purpolt , ind figntilly 
liim, of all Aims by Inm expended ^i 1 received on -it- 
count of the panlh, Jt v/hith ov( rfters are within four 
*ccn days to lay the fame before the inh ibiiants, and, if 
approve 1, are to pay the money due out of the poor 
] ires, hut, if difallowed, aic to deliver cnc book bick 
to the conftable, who may prouuce it beh c a judicc of | 
pe^cc, giving rcafonabic noute to the ovciALr**, wnieli I 
julliee !•> to examine the account, determine obji Elions, ' 
fettle the Aim due, and enter it in, and figti the iceount, 
and the oveifeers arc to pay fuch fum out of the pcoi’s 
rate, but may appeal (giving notice) to the tjuutcr- 
feflions. 

VI. A Co^sTABLF arrefling one poffefled of money, 
who dies, is chargeable with the money And fo wlirrc 
he t.ikcs from a felon money of which he had k I < d 
another, even though he iliould be afterwards robbed of 
it himfclf. Oav. 121 

Ncgle^ling a duty incumbent on him, cither by Com- 
mon law, "01 by ftatutc, he is for hiv default indiclable 

1 : 2 Ro Pi 78 

If he will i>ot return his w^irrant, or certify whit he 
has done under it, he may be hned 6 Mk/ S3 i 6 ^/^ 
3S1, but fee ^ Mfid. (j 6 Gib 192 

If he wilfully lets a felon eicape out of the docks, and 
go at largt, it is felony 1 HaP P C. 596. And it 
feeins genei ally agreed, that all voluntary efcapes in the 
ofhcei, amount to the fame crime as the offender w is 
guilty of, whether treafon or felony. 2 Ha^jok, P C 
e. 19 § 22 hfcq 

It IS a mifdemeanour in him to difchnrge mi ojfmelt) 
brought to the watth-houA by a watchman lu the night. 

2 hmi, 86*’ But fee 111 2 

He IS liable to various pecuniary and fometimcs per- 
Ibnal punilhinents, on negle£iiog live duty impofcd pn 
him by feveral ftatuces. 


Tm CoNitABLB’s Oath. 

Y OU fltcdl fwtm, that jeu qv'// "t // m d /t v y f ine 
our Soxerctgn Letd the King i tb’rffi t Lmjfalffs 
far tht fonvnjhtp oj C. ^luthni *his mcinm , \^r dred^t 
fo' tht yeat no at mxt eiij utg, a unt I n jpatl i e tGrt^'f aij 
cbrirxud by due low ft of Ia*w j u j V fe tl e K peace 
keot, mid kffp aU fu A ru. 7/ / <- I at are ujually a - 
cujiomtd and ought to be kit>t ani you Jhall nvrll and tiufy /> 
nnd tXfCifte ail oth> fhi i' be‘o*\^ ng to the faid ojffi e ai oid^ 
itg to the lejlof yuui kn Ud^f 

So help you GoJ 

Form of an Oblicai iok to be taken by a CoaftabU for 

kicpifg tjt Place 

K NOWALLMFN^) thdt prefnts, Tl at 
I A B oj C tt thi. CO nty of L) la nr, am he'd 
ana fiffd h nl ur to h F yeouai, co falle of the 
toihnf]?i t [ 7 im , Ace. ] Of {d Ufn fa d, in the fum 
ot f 01 ty p n h ■) h i i 1 1 the /aid LI or hi i 'i 
ta j attney^ cxe if , a m tfli ators or ajjiws /* 
a\ f male ifll and ICtithfuUy Thadt^ 1 hnd 
Tu / 1/ , 7 1\ I tir , fXi tit f , and a Imimjlrat'rn ^ ft m\ 
hv tl eft fr ent , / ih I my fcal Dot d tb s 

(f , iH t'k ^oth year of the leign of our 

^ e ei ft Laid Geotg the i /, b\ the G a e of 
( I Of GrcMi Britain. Frnce, a /Ireland, Aug- 
D.J n !'• of the BciUh aid Jo fn aid tn the ye ai oj 

out lot / 1790. 

The CONDITIOV c/ /' b n / Ituieitsfuib, 
111 ft iL s. h ui i * \ l» ft { pe t r illy ft h at 
U f ' i; ^ ^ ^ )is f the f. I i ! or f Old n tn 

a I / i th CQU t\ X) f I aul' cei e hit Jd ill he thne 
aii th n rij in I h n o tie ourt, at I n the mean time 
Jl ill] I tf the pi a e, (mil b ft e gjfd bet avioui] tniard 
tht Ai g tv I ml 1 1 I egf feoplt, m d t/^cnalh to^iaid Lb R, 
f/ C in the fa ounty, ^ Oman, thnt the Jatd obligation to 
hex Old, or clje to lemai i tn full foict and aiftuc, 

btgfted^ fate I ar I delivered ) 

tn t! e pftjtnce of J 

Oat h of the Appraisers of Goodis dtjii atued for Rent; 
to be adniiniilercd by the Constablf. 

Y O U Jb ill f ceaf that you util faithfully appratf avl 
% alue the goods nirzu taken in dijirefs^ and mentioned tn 
the im tfitoiy to you fse‘wn% as htt nen buyei and fellei, ac- 
coidtng to the beji of yow Jk U and undtiftandiug 

So help you God. 

Appointment of a Diputy. 

I A. B. Conjiable of Q m tht county of'D, do hereby male^ 
Jubflitute and appoint E. F. ^ the fame plact, yeoman^ my 
trut and lawful Deputy tn the off ce afon/atd, ms Un^ as / flsall 
ho'd the fasne ; or thus, dttring the iimtinuance of my util and 
pltafure, [o' for any particular purpofe] dated. Sec, 

fora command 01 Proclamation for RioTERf to 
difperfcj See title Riot. 

CONSTAT, 



CONSTAT. 


CONTEMPT. 


CONSTAT, Lrt/J The name of a certificate, which 
the clerk of the pipe, and auditors of the Exchequer^ make 
at the requeft of any perfon who intends to plead or move 
Sli *YnAC*tourt, for the difchargc of any thing: and the 
clTeft of It, is the certifying wlrit conjiat (appears) upon 
re ot 4 touching the matter in qucllion. See Stats 3 4 

Fif. 6 t. 4 13 Eliz. c, 6. A ronfiat is held to be fupc- 

rior to an orJinary certificate, becauie it coDlains nothing 
but what is evident on record And the exemplification 
under the great feal, of the inrolmenc of any letters pa- 
tent, IS called z con^at Co, Lit, 225. 

CONSTRUCTIVE TREAbON. The Stat.t^ F*/. 
3^2, was made to define treaf /*, and prevent the fub- 
jed from being condemned for confituhive treafon See 
title Ttea/on 

CONSUETUDINARIUS, A ritual or book, con- 
taming the rites and forms of divine oifices, ortho culloms 
of abbeys and monafieries * it is mentioned in Brampton, 

CONSUETUDINIBUS ei SERVICTIS, Is a writ 
of light clofe, which lies againfi the tenant that dcfoiceth 
his lord of the rent or lervicc due to him. Re^ OT/\r, 
159 F K B 151. When the unt 13 brought b> the 
party in the ntht only, he fhal! count of the fcifin of Ins 
anceflor, and the writ he tn the , but when he 
counts of his own Az/r/r, then the wiit is in the Ma ft | 
/o^ tt^c. And if the party fay n the writ ut m ledhti 
bus et aruno /j, thefc words prove that the demandant 
hinifelf was fei^cd of the fervitcs ; and then if he count 
ill f'lch writ of leifin of hr ancejto / and not of his onvn 
J In, the writ lhall abate * that if he will bring a writ 
of culVdjs and feivuri of tlu Cifin of his anceflors, |ie 
ought to leave ihcfo words ut tm I h* but, Ul out of rhe 
writ. Whirc a perfon brin..s a wiit of r illoms and ier- 
vicciagii lit HP tenant, and bv lou - <hnMnds hoiinge, 
the wiir u \ 'it to nuke fpetnl menuon c»-eof ; as ut t» 
/joviat/o, or the wiit fhill abate Nt '» B^at. Lreu.. 
33S F N B i ^ \ , ff this writ be b'*ought againfi te- 
nant foi life, where the rcmamdei ij over in fee* there 
the tenant mny pnv in iid of him ni ilic rcrnaindci, Uc. 

C ON^iUL, j Jn our law bool'ii lignihcs an carl 
Btat-L 1 I t.i*, ic’is us, ih r comes is derived from 
cof it //, I j coijttl I dt rived f om conjukudo' and in the 
laws ol i di^ n * th CvnfiJjy^ mention is made of n, 
tom tf r ind I ILL uju if i)Iouiii — ( onjufs among the ancitnt 
Rv / fff.s, were vlucf ofiicc s, of which two were ycarlv 
chofen, to govern the city of Rome. J hofe who now 
pals under the name of Cnniuls lefiding in England ftnt 
from foreign nations, and in foreign ports lent from 
Eff^/ati/y are merchants, or perfons of eminence and 
knowledge, appointed to take care of the affairs and in- 
terelf of merchants. Sec Lex. Mttcai. 

CONbULT'A ECCLEblA, A church full, 01 pro- 
vided for. eVtv/ 

CONSUI TAT ION, con/uhiuo,'] A writ whereby a 
caufe having been removed by Prohibition from the Ee- 
clefiafiical court, to the King’s court, is returned thither 
again , fof 'f the judges of the King’s court, upon com- 
paring the libel with the fuggeltion of the party, find the 
fuggedion falfe, or not proved, and therefore the caufe 
to-be wrongfully called from the Ecclcfiaflical court, 
then upon this confultation or deliberation they decree it 
to be returned ; whereupon the writ in this cafe^ obtained, 
i*! called a ConjuUatton. Reg. Orig, 44, fdSc, Statute of Writ 
of Con/uhatms , 24 Ed. 1 « 

VoL. L 


This writ is in nature of a ptorrdenJo ; but properly « 
confiltniioa ought not to be granted, but in cale where a 
man cannot recover at the Common law, in the King’s 
courts. KewNat.Bt. 119. Caufes of which the Eccle- 
fi^cal or Spiritual courts have jurifdidioti, ate of adtnU 
niffl^atioos, admifiions of clerks, adultery, appeals in 
ecclefiaftical caufes, apollauy, general ballardy, blafphemy, 
folicitation of chafiicy, dilapidations and church repaiis, 
celebration of divine fervice, divorces, fornication, he- 
refy, incell, inHiciuion of clerks, marriage rites, oblations, 
obventlons, ordin.uions, comniuration of penance, pen 
fions, procurations Ichifin, iimony, tithes, probate of 
wills, L'fi and where a fuit is in the Ecclefialhcal court, 
for any of thefe caufes, or the like, and not mixed with 
any temporal thing, if a fuggelhon is made for a prohi- 
bition, a confultat jn iliaK be awarded. 5 Rep, 9. 

To move for a prohibition in another court, after mo- 
tion m the Cbancn'y, fifi, on the fame libel which is 
granted, is merely vexatious, for which a confultation fliall 
be hid. Clo.EUx 2-7 a lonfultatton is granted 

upon the right of rhe thing in quellioo, there a new pro- 
hibition fhall nevd be anted on the fame libel ; bat 
where gi.mted upon Ativ drfault of the piohibition, 111 
form, there a prohibition may be granted upon the 
fame libel \ Xdj 483- Sec title 

CON ThMVTjL mftmptui ] A difobedience to rhe rules, 
orders or proccE of a Court, which hath power Co punifh 
fuch oilcncc; and one may be impiiloned for a contempt 
done in court ; but not for a conh mft out of court, or a 
private abufe Cio. But for contempt out of 

court, an attachment may be granted. Attachment alfo 
Tics againfl one for conumit to the court, to bring in the 
offender to anfwer on interrogatories, f 5 dc. and if ho can- 
not acquit himfelf, he ihall be fined. \ LiU 303. If a 
ihenff, being required to return a writ dirciled to him, 
doth not return the writ, it is a contempt \ and this word 
is iifed for a kind of mifdemeanor, by doing what one 
is forbidcn ; or not doing what he is commands d. 1 2 Rep. 
36. And as this is foinetimes a greater, and fometimet 
a Irflei often e , fo it is punilhed with grca.tr or lefs 
puniiliment, by fine, and fometitnes imprilonincnt. Djer 
128, 177 I Buljl, 85. 

It a defendant in Chancery on fervice of a fuhpeena^ 
dues not appeal within the time limited by the rules of 
the court, and plead, demur nr anfwer to the bill agaifift 
him, he is then faid to be In contempt , and the rcfpcdhve 
procefTea of contempt arc in ^ucceffive order awarded 
againll him. T'hcfe are attachment \ attachment mottb /le- 
f.lamatioui\ a commit/ on f rtbtllion\ and finally a feqMjdia* 
tion, 3 Comm 443. 

An attachment of contempt may iffue againil a bifhop, 
or other peer* but for not returning a fett facias de 
honn ecchjiaflut^^ it is proper to move againfl the chan- 
cellor, commiflary, or oihcjal. Rex v. Bijhop of AV. Afaph^ 

I Hllf 332. 

It is a contempt to inllitute a fuit fi^litioudy, though 
the demand is real, cither to hurt any perfon, or to get 
the opinion of the court. Cove v. Phillips, HauPo, 237, 
239. — See further i\i\t Attachment i and e^Comn 283. 

Contempts againfl the Kind's pteiogatu»e ; are by refuling 
to aftiil him for the good of the publick, either in bis 
councils, by advice, if called upon; or in nis wars, by 
peiional fervice, for defence of the realm, againil a rebel- 
lion or invafion. 1 Hawk. P. C, c. zz 

pp 


Undci 



CONTEMPT. 

Under this daft may be ranked the ncg;le6ling to join 
x\\t poU'c amitatus^ Or power of the county, being there- 
unto required by the fheriff or jullices according to the 
Stat, 2 Hen. J, c! 8 ; '/ee title Hiots ;) which is a duty in- 
eombent upon all that are 15 years of age, under ijjf ' 
degree of nobility and able to travel Jjanth. EJiz. 315;. 

j Contempts againft the prerogative may alfo be by 
preferring the intcreils of a foreign potentate to thofe of 
our own ; or doing or receiving any thing that may 
create an undue influence, in (avour of fuch cxtrinfic 
power ; as by taking a penjion from any foicign prince 
without the confent of the King. 3 Inft, I44. — Or by 
difobeying the king’s lawful commands ; whether by 
writs ifluing out of his courts of juftice, or by a fummons 
to attend his privy council; or by letters from the king 
to a fubje^, commanding him to return from hcyond 
thefea; (for difobcdicnce to wb^ch his lands fli.ill be 
feized till he do»h return, and himielf afterwards punifli- 
cd;) or by his writ of m extat u^iio or prochimiiiion 
commanding the fubjeft to lUy at home. 

Difobedience to any of thefc commands ij a high mif- 
priiion and contempt; and fo, lallly, is dirobedicncc to 
any ad of parliament, where no p. rtivular penalty is 
afligned ; for then it is punifliable, the rell of tlicfc 
contempts, by fine and imprifbnmcnt, :.t the dibretion 
of the King’s courts of juilice. 4 Co>,:nr. 122: Sec alfo 
1 Htrxk. P. C.ru 22, 23, 24 :*And this Did. titles Oaf^s, 
Kin^. 

CONTENEMENT, rontmcmentum.'] Ts faid to flgni.^y 
a man^s countenance or credit, which he hath together 
ui.h, and by reafon of, his freehold : in which fenfe, it 
is ufed in the Stnt.oi 1 AV/. 3, and oihei jlatutes: and 
Spthmn in his GLJfary fays, contencmcnti'm eji itio 
tt cOHtlition:s forma^ qua qvis in repub. f.tiji flit. But 
ienrmatt is more properly that, which is nccelLiry i'or the 
fupport and maintenance cf men, .apre'*ab]c to their 
leveral qualities, or (hues of liic. Ste Ma^nn Cfvitm, 
f. 14 : and CiamnL lib. q. c 8. and this Did. tic. Di/Jnf. 

CONTINi.KNT LE:;ACY, Sec title Lro^Tcy. 

COlVJ INGENT REM MNDER, Contingent or rA*. 
ecutorv remainders (whereby no prefent interefl pafles) aie 
where the cflate in remainder is limited to take e/Tc^t, 
either to a dubious and uncertain or upou a dubi-’ 
cvis and unccrt.dn ; fo iliai the particular eflarc 

may chance to be detcnxiincd, and the remainder never 
take tfl'ed. ^ Rep. zo: 2 Ccmni. 169: And fee 10 Rep, 
8^ : See this Di(d. titles Limitulton, RctnainJir^ 

and alio title ExeiU/c*v Dezi/e* 

CONTINGEN I USE, h a life limited in a convey 
ance of land, which may or m.ay not happen to velt, ac- 
cording to the lOTitinvency expreflcd in the limitation of 
fuch itjt \2.ufe in lontinihnry is iuch which by pofiibdity may 
happen ’’n pofieflicn, rcverfion or remainder. 1 Rep. 121. 

CONTiNU \L kLAIiM, See title CW. 

CONTINUANCE. Is the continuing of a caufe in 
court, by anen^ry upon the records there for that purpofe 
'i here is a rontlnuumce of the fij/i-i.e^ i^c. And conimuanie 
of a 'ZLv// or n^linn is /rom one term to another, in rale 
where the fhciifl'hath noi returned a former writ, ilfued 
out in the laid action. Kuch. zbz. ('.oniinuamc^ and cl* 
fotn^ are amendable upon the roll, at any time bcfoic 
judgment: they arc the arl.s of the court, and at Com 
Mibn law they may amend their, own a£ls before judgment| 
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though in another term ; but their judgments arc only 
amehdable in the fame term wherein they are given. 
3 Lev. 4 31. Upon an Original, a term or two or three 
fcriijs may be mefne beeweeu the tefle and the feturTT; 
and this (hall be a good cMiinunnce ; for the defendant is 
not at any prejudice by it, and the plaintiff may give a 
day CO the defendant beyond the common dav, if he 
will. 

But a continuance by capias ought to be made from term 
to term, and there cannot be any mefne term, becaufe the 
defendant ought not to flay fo long in prifon. 2 Danv. 
Air. 150. If a man recover upon demurrer, or by de- 
fault, and a writ of inquiry of damages is awarded, 
there ought to be continuances between theflrfl and fccond 
judgment, otherwife it will be a difcontinuance ; for the 
flrfl is but an award, and not compleat, till the fccond 
judgment, upon the return of the writ of inquiry of da- 
mages. JbuL 153, If^the plaintiff be nonfuit, by which 
the defendant is to recover colls ; if the plaintiff will not 
enter his continuances, on purpofe to fave the coftc, the de- 
fendant flinll be fuffered to enter them. Oo 316, 
3 1 7. The courfe of the Court of Ktii^*s Bench is to enter 
no rontifihNfKr upon the roll, till after iffue or demurrer, 
and then to en»er the co/tt'^ nuance of all upon the back, 
before judgment : and if it is nor entered, it is error. 
T'r'/Vj. 16 y.tc. B. R. Vide titles Difcontinuance, Piocrfs, 

V. ON ri NU ANDO, A word ufed in a fpccial declara- 
tion of trcfp.ifs, when the pkiintifl’ would recover dama- 
ges for ie\t‘;al irclpall'es in the fame adlion : and to avoid 
multiplicity of fuits. a man may in one ailion of trefpaft 
recover damages for many trerpafl'-^s, laying the flrit to 
be done with a continuanh to the whole time, in which 
llic rcIl of the irorpr.lDs wore done; whi'^h is in llii.s 
form, CcHtuiua.it!'* {by rcn.uni,ivjr the trt Ipafs arorefaiJ, ifr. 
from tlic* d''iy nfori‘1 lu), '■ ;V.) until fuch a day, including 
the l.'ill ticipaf.,. '■J'eitns ue Lty. 

In trelpali with a c. /■/ nuamh of divers thirgs, though 
of fonie of thof,.' ihii.g, ihoie could be no cinthiuatulo, yet 
il fliall be good tor thoic things lor wliicli \\\<^ {.cntinuando 
could be, and not fo.*- the others: hwi i\ic com inu a nUo 
had been particularly of luch thing.'; whereof a lOhtimiando 
could not be, then it had been n()ughr. 3 94. 

Every day’s tirfnafs is faid to be a icveral trcfpais; tho* 
a CL?uiN‘tifi to may not be of men’s continuing a rrclpafs 
day and night, lor f>ine lime together ; lor mankind mull 
t.akf fume ndl ; where cattle do trelpals upon ground, 
they are coTirinu .’jy trefpafling night and day, and there- 
fore the i'0'!!r-;uahd,j in that cale is good. i Lill Abr. 307. 
Trefp.iK lor breaking an houle with a cantmuand^, is 
good; and until a ic-cntry is made, ilie r.oniinujiion of 
the pOiTc/Iinn, is a continuing of the Lijlpafs. Luivc, 
I 342. See title TnArti/t, 

CON I R All AN D GOODS, From contra., 2nd the leal, 
.ill edict or j-rocl.iniation.] Arc tliofc which are 
pronibiced by a^l of parliament, or the Kingk'i procl.ama- 
tion to be impurtf’d into, or exported out of this into 
.any oii)er nari<]ji See iitle.s Nt. vi^ir,it ton- Ails : Cujicms. 

CONTRACAUirATOR, A-criminal, or one profe- 
ented for a crime: this word is mcniioncd in Ery. //. i. 
ti./. 61 . 

/contract, A covenant or agreement 

bctwco’.i two or more perions, with a lawful conlider.ition 
or caiifc, // f//. Symb.part I. As if a man fells lus hcile 

or 



CONTRACT. . 

6 r other ihlrtg to another, for a Aim of money ; or cove- 
nants in confiJerauoa of 2 oA to m^ke hitna ienfeofa 
farm, thefe are good bccaufe diere is a 

pm fio, or otie thi.ig Lr another: but if a pcrlon 
nuke promlfc to me, that i ^ha.l have zq/. and that he 
will he debtor to me therelorcj and after 1 deqidnd the so/, 
and he will not glvrclcxnc, vccl Hiall never have any a^hon 
to rec.»ver this 20/. beeaule tins proinife was no 
but a bare p.omilt , 01 p ; though *1 any thing 

were givtn for tiie .o*. U it were but to the value of a 
pt-tiii), then it had been a good (unhaH, See cicie CW- 
jlLia*tiK 

ILvtry nnhati doth imply in itfelf an ajumpfit in lavv^ 
to perform the fame ; for a contrail would be to no par- 
pole, it thcie were no means to eutorce the performance 
thereof. 1 LtlLAbt^io^, Where an action 19 brought 
upon a and the plaintiff midakes theyiim 

upon^ he will fail in his ai^ion : but if he brings his action 
on the prmnife in whiih anfes from the debt, there, 
although he mlilakes the Aim, he fhall recover, Altjuz^. 
See titles AdiOi^ Ajjumpfit^ 

There is a diverfity where a day of payment is limited 
on a cojttta^l^ and whcjs not ; for where ic is limited, the 
conha^f \s good prefently, and an adlion lies upon it, 
wuliour payment . but in the ocher not: If a man buys 
20 v^id^i of cloth, Uc, the contrail is void, if he do not 
pay the money prelently; but if day of payment be given, 
there the one may Invc an adlion for the money, and the 
other tio^'er foi the tioth. Dni 3c, zy Where a Idler 
ra\ H Co a buyer, he Will ieil ms hoiie for fo much, a.id the 
buyer tu)b he will give it; if be piefcntly tell out the 
nionc) i( is a cvitnul ; but if he do not, u is no couha h 
No^'s Mjx 87: Hob 41. The property of any thing 
luld IS in tlic buyer immediately by the Lonhait ; thiugii 
rtgul ilyicnuiii be delivered to ttieluyei, before the 
idler can bring his action for the money. Hoy 08 If 
one conciadl to buy a horfe or other thing of me, and no 
money is paid, or carneft given, nor day fet for payment 
there T, 11 )i th( thing deiivcied ; in theie caies, nu adion 
will .c for the money, or the thug iold, but it may be 
fold t0 4iu()ihcr. FLwd, 128, 309. 

Ail tnnhailt are to be certain, perfedl and com pleat : 
for an agreement to give fo much for a thing as it Ihill 
be re lionably worth, ts void for inccrtainty ; fo aproniile 
to p ly moftcy in a flioit lime, or to give fo much, 
if he likes the thing when he fees it. Z^c/ 91:1 Jhdfl 
i)z. Hut )f 1 lontrail with anothak to give him io/. for 
iiKh a thing, if 1 like it on feeing the fame , this baigain 
is faid to be perfedl at my pleafure: though 1 may not 
take the thing before lhave paid the money ; if I do, the 
feller may have trefpafs againfl me ; and if he fell it to 
another, 1 may bnpg an adion on the cafe againft him. 
Hoy 104. If a contra^ be to have for cattle fold 10/. if 
the buyer do a certain thing, or elfe to have 20/. it is a 
good Lonhail, and certain enough. And if I agree with a 
perfon to give him fo much for his horfe, as J, 6'. (hall 
judge him worch, when he hath judged it, the contrail 
IS c^plear, and an adion will lie on -it ; and the buyer 
ill ill have a rcafonable time to demand the judgment 
of J. a. But if he dies before the judgment is give i, 
the conhaii is determined. Fe)k,JtH. iia, 114: ^hcp. 
Ahr 294. 

In contra the time is to be regaided, tu ?Lndfom 
which the contrail ii made ; die words fhall be taken in 
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the common and tifuat fenCet a« they are taken in that 
place where fpoken % and the Jaw doth not fo much look 
upon th^/otm of *words, as on the fuhjlance and winloflha 
parties therein. 5 Fep, 85; t 175. AcoHtra<9t0r 

goods miy be made as well by word of mouth, as b> deed 
in writing; and where it is in writing only, not feal^d 
and delivered, it js all one as by word. Bat if the tow- 
tra^^ be by writing fcaled aod delivered, and to turned 
into a deed, then it is of another nature ; and la this 
cate generally the adxoi) on the verbal tontrail is gone, 
and fome other aCUoa iies fui breach thereof. Plo'vJ. 130, 
309 * Dyei 90. 

Contrail/ 9 not to be performed in a year, are to be in 
writing, figned by the party, tffc. or no adion may be 
brought on them : but if no day is fet, or the time is un» 
ceruin, thev may be good without ic. Stat, 20 Car. z. 
e. 3. And by the fame itatuce, no contrail for the fale of 
goods for lol, or upwards, fhall be good, unlefs the 
buyer receive part of the go^s fold ; or give fbmetoing 
in earneA to bind the eontraS ; or fome note thereof be 
made m writing, figned by the perfon charged v^ich the 
contrail, Sec tide Frauds^ Agreement III, iV. 

If two perfons come to a draper^ and one fays, let this 
man have fo much cloth, and i will pay you ; there the 
fale is to the undertaker only, chough the delivery is to 
another by hU appointment: but if a contaH be made 
with A, B and the vendor (cruplcs to let tlie goodi go 
without money, and C /i.eomeo to him and dciires him 
to hr //. B, have the goods, and undertakes thn b} (lull 
piy him for tliem, that will be a promife ^suttfitn the iU- 
tutc z^Car, 2. 3, and ought to be in willing. Mod. 

CaJ. 2^9. 

A contrail made and entered into upon good conAdera- 
tion, may for good confidcrations be diflblved. See Ayee^ 
runt And Salt, Amo U/w tons Con it ail See title if/ury. 

CON TRAP ACTION, contrafailioJ] A counirrf cit- 
ing; contrafadtio^ifi/// regis, a countcrfeituig cheKiug*a 
fcal Blount. 

CONTRA FORMAM CoLLATiovis, A Writ that 
lay where a man had given lands in perpetual alms, 
to any late houies of religion, as to an abbot and convenr, 
or to the warden or maAer of any hofpical and his con- 
vent, to And certain poor men with ncceflaries, and do 
divine fervice, C 3 *c. If they aliened the land, to the dif- 
hcrifon of the houfe and church, then the donor or his 
heirs, ihoiild bring this writ to recover the lands. It was 
had again A the abbot or his fucceAbr ; not apavnA the 
alienee, chough he were tenant of the land : and was 
founded upon the Aatuto of Hicjlm. 2 . c. 1 : Reg. Ottg. 
2}^ : F.N B. 210. 

Co^TRA FORMAM f t OFFA M F ' 4 TI, A Wflt that 
lay for the heir of a tcnaiu enfeoAed of certain lands 
01 tenements, by charter of feofrment from a lord to make 
certain fervices and fuits to his court, who was after- ' 
wards diArained for more fervices than weremeottvned in 
the charter. Reg. Ong. 176: Old Nat. Br. 162. 

Contra form am SrAruTi, contraiy /> the form 
of ehi flat ate tu Juih caft made and proritdcd,^ The uAial 
concluhoii of every indktmcnr, fAt.. laid on an oiTence 
created by llacu^c 

II one f'ltuic le rclatne to another, a/ where the former 
1 taking lie tjfnic', the latUt add/ a penalty , the mdklfCfUt 
01 to conclude ionha formam fatutor am. 2 Hale*/ PI. C. 


Where 
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Wheie there atefi^tral flatutts^ and 5 t does not appear 
on which the information it founded, the concludin^rc/i- 
ita/ormam JIatuti is ill. Cro. Jac, 142.//. 19. Btougbton 
V. ilfiwr, cited as adjudged in Talbot W al\ Where one 
a3 makes th offence^ and anothn ^tves tht penalty^ an in For- 
mation mud: be contia formam Jiatutmum j in the cdle of 
Talbot ShtUon^ indicted for reculjncy contra foj mam 
Jtotutiy 23 Ellz. c. I. and the judgment icverfcd betaufc 
the penalty was demanded ; for the 10 Eliz» made the 
offence, and the 23d gave the penalty: but, if the in- 
formation had been f)r the offence only, it had been 
good; per Coke, Oiv. 1^5. Trn g Jac Sec 5 Vtn,Abi, 
rc2, 556. — See fuither titles iS//2/w/-f, InhHment, 

CONTRAMANDATIO PL VCITI, A refpiting or 
giving a defendant further time to anfwcr ; or a countei- 
mando^ what was formerly ordered. LegmB. i. r. 59. 

CON PRAM \NDATUM, Is fald to be a lawful ex- 
cufe which the defendant in a fait by attorney allcdgeih 
for himfelf, to fhew that the phintiff hath no caule of 
complaint. Blount. 

CONTRAPOSITIO, A plea or aoAver. Leg. Hen. 
I. c. 34 

CONTRARIENTS, In the rtign* of King Edw. 2, 
llamas Earl of hancafiir taking part with the Par'^ns 
agoioR the King, it was not thought fir, in refpeiSI of 
iheir great power, to call them rebeU or tiaitors, but 
contrartents \ and hence we have a record of thole times, 
called Rotulum Con/rat unttum. 

CONTRATENERE, To with-hold. Si quit decimas 
con trate neat. Let^. Jlftedt apud Biemptotty e. 9. 

CONTRIBULES, contubunalesy kindred or coufins. 
Lamb.p.y^. 

CONTRIBUTION, eontrihutio.] Is where every one 
pays his (have, or contulmtes his part to any thing. O.nc 
farcensr (hall have cant? tbufton againfl another; ont hen 
have conh lbutlon againll another in equal degree : and 
one purcha/er (hall have contiibutrm againil another. Alfo 
ctmufrs in a (latute (liall be equally charged, and not one 
of rhem folely extended. 3 i2» 13, On a ita- 

tote or recognifance, there is a eontrthuiion and (lay tdl 
the full ago of the heir, ^c. and this doth extend to the 
leffee for life or years, of the conufor, who has part of 
the land liable, and the heir within age the refidue ; for 
the land of every one of them ought to be charged equal- 
ly, becaufe the whole is liable to the judgment ; and this 
cannot be, if daring the nonage, the burden (hall fall 
upon one only. Jenk. Cent, 36. If lands are mmtt^agedy 
and then devifed to one perfon for life, with remainder 
to anotlicr ; both devijtes (liall make lontrihutlon to pay- 
ment of the nortgage- money. Chan. Caf, 224, 271.— 
See title Mortgage, 

Whci-e goods are caft into the fea, for the fafe-gpard 
of a (hip, or other goods, 6src. aboard in a tempeft; there 
is a contribution among merenants, towards the lois of the 
owners. See title In/arance^ And where a robberyii com- 
snitted on the highway, and damages are recovered 
againft one or a few perlbns, in an a^ion agaioft the 
hundred, the red of the inhabitants (hall make contribution 
to the fame, ay Eliz. r. 13. See \\x\tBabhny. 

Contributions Pacienpa, A writ that lieth 
where there are tenants in common, that are bonod to 
do one thing, and one is put to the whole burden; as 
where they jointly hold a mill pro indtVTfo, and take Ac 
j^rofits equally, and the mill falling into decay, one of 
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them will not repair the mill ; now the other (halt have 
a Writ to compel him to contubute to the reparations. 
And if there be three coparceners of land, that owe fule 
to the lord's court, and the eldeft performs the'whifTc ; 
then may (he have this writ to compel the other to make 
their contribution. So where one fuit is required for 
land, and that land being fold to divers perdms, fuit is 
demanded of them all, or fome of them by diftrefs, as 
entirely as if all the land were Hill in one. Reg. Orig, 175 : 
F. N. B, 162. 

CONTROLLER, Fr. contrerollem, Lat. contrarofulator.^ 
An Overfeer or officer relating to public accounts, ^e. 
And we have divers officers of this name ; as controller of 
the King's Uotifehcld\ of the Naxy\ of the Cufioms ; of 
the Exctje\ of the Mint, fsfe. And in our courts, there 
is the controller of the Hampei, of the PipCy and of the 
Pell, Cs'c, The office of Contiklcr of the Houf-hold, is to 
control the accounts of the Green Cloth ; and he (its 
with the Lord Steward and other officers in the counting- 
houfe, for daily taking the accounts of all expences of 
the houfehold. The Controller of the H any looxxo\% ^0 
payment of wages ; examines and audits accounts ; and 
inquires into rates of (lores for (hipping, fAc. Conuolhti 
of the Cujtoms and Excife, their office is to control the ac- 
counts of thofe revenues. And the Contioller of the Mint, 
controls the payment of wages, and accounts relating to 
the fame. Controller of the Hamper is an officer in the 
Chancety attending the Lord Chancellor daily in term- 
time, and upon (eal-days ; whofe office is to take all 
things fealed from Ae Clerk of the Hamper, inclofed in 
bags of leather, and to note the juH number and efleCt 
of all things fo received, and enter the iame in a book, 
with all the duties appertaining to his Majedy, and other 
officers for the fame. The ConUollet of the Pipe is an 
officer of the Exchcqu.*r, who writes out funimons twice 
every year to the Iherills to levy the (arui'i and debts of 
the Pipe; and keeps a controlmeut of the Pipes, fsT’r. 
Omtrolltr of thi Ptll is alfo an officer of the Exchequer; 
of which (ore there are two, who arc the Chaniberlain^a 
clerks, ihat do 01 lliould keep acontrolment of the Pell, 
0/ receipts and goings out: and this officer was oiigi- 
nally fuch as took notes of other officers’ accounts or re* 
ccipts, to the intent to difeover if they dealt amifs, and 
was ordained for the Piince's better (eQ^ivixy.FletaAib. 1. 
cap. 18 : Stat. 12 Ed. 3. cap. 3. This lad Teems to be 
the original ufe and defign of all Controllers. 

CONTROVEK, tontiou-veur ] Signifies in our law 
one that of his own head devilea or invents falfp news* 

2 Lif. 227. 

CON VENABLE, Agreeable. Stat, 27 Ed. 3. 

c. 21 . See Corvenable. 

CONVENIENT, eotn^eniens,'] Of the ufe of this word, 
Sir Edw. Coke in his Inditute fayo,’--^onfolum quod Itcet 
fed quod e$ convenicn^^ confiderandum, nihil quod ejl in- 
conveniens eft licuum, 1 ln(l. 66. 

CONVENT, convon/uj.] Signifies the fraternity of an 
abby or priory ; as focietas doth the number of (ellows in 
a college. Bradi. lib, 2. c, 35.— -See uiXe MonaJlerf^dkFort^ 
mam. 

CONVENTICLE, couventieitlum.'] A private aflcmbly 
or meeting for the exercife of religion ; fird ufed as a term 
of difgrace for the meetings of IVickhJfe in this nation, 
above two hundred years Ence : and now applied to the 
illegal meetings of the Noa-conformijis\ it is menuooed in 

the 
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the fttWes f Sffjt. 4. r. 15 1 1 H 6, ^ 5. an^ i 6 C(tt\ i. 
c 4; which Hatute wa* made to prevent and fapprerer/tif 
nfemticlesi and by Siui^ 22 Car* z* 1^ It ia coaled » 
chat if any perfons of the of fmeed yeara» fubjeda 
of thii kingdom! lhall be prelcnt at any cmutniUht where 
there are five or more aiTerobled, th<*y (haU be fined 5/. 
for the fir/l offence, and 10 for the fccond 1 and per- 
Tons preaching incur a penalty of ao A Aifo fuffering a 
meeting to be held in a houfe^ ^e* ia liable to 20/. pc<* 
naltv. Jultices of peace have power to enter fnch hoofes, 
and fciac perfons affemblcd, Cy’r. And if they negleA 
their duty, they fliall forfeit 100/. And if any confla- 
ble, l^c* know of fach meetings, and do not inform a 
juftice of peace, or chief magi^ate, he (hall forfeit 5/. 
But the 5 /a/. 1 W* M. ft * 1. r. 18, ordains that prO- 
teHantdillenters (hall be exempted from penalties: though 
if they meet in a houfe, v/ith the doors locked, barred, 
or bolted, fuch diffenters (ball have no benefit from that 
ilatute. By Stat* 10 An* c* 2, Cfiicerd of the government, 
prefent at any con^venticlf, at which there fliall be 
ten perfons, if the Royal family be not prayed for in ex- 
prefs words, (hall forfeit 40/. and be diiabled. See titles 
Metefyy Non-eprstQi mi/is^ Riltgion, 

CONVENTIO, A word ufed in ancient law- plead- 
ings, for an agreement or covenant : as A. B* quetuur^ 
Sec* de C. D. pf0 to quod non teneat conventionem, 
tAc* There is a Brange rerW of the court of the manor 
of Hntjiddp in Com* Ebor* held anno 1 1 Ed, 3, relative to 
a contention to fell the Dc’vtf^ and on eamell given, and 
non-delivery, aflion brought , which on hearing was ad- 
judged m infetnum* 

CONVENTIONE, a writ that lies for the breach 
of any covenant in writing, whether real or perfonal : 
and it is called a PFnt of Covenant, Peg* Ong* 115: 
l\ N. B. 145. 

CONVENTION, A parliament aflembled, but in 
which no a£l is p^^ffed, or bill figncd, Du 9 

The term Convention, is rather applied to the meeting 
of the Lords and Commons, without the affent of, or 
being c ailed together by, the King ; and which can only 
be julbfied ex neceffitate tct. 

Of this nature was the Conventton-Parhament^ which 
rcllored King Cha*le^ H. and which met above a month 
before his i^turn : the Lords by their own authority, and 
the Commons in purfuance of writs ifTued in the name of 
the keepers of the liberty of Englandhy authority of par- 
liament. And if this Convention had not fo met, it was 
morally impollible that the kingdom ihould have been 
fettled in peace. 

In a firailar manner, at the time of the Revolution, 
A. D* j 6S8, the Lords and Commons by their own au- 
thority, and upon the fummons of the Prince of Otange, 
(afterward fJ^ilUam 111 ) met in a Convention, and therein 
difpofedof the Crown and Kingdom. And it is declared 
by Siat, ] M*ft* \* c, 1 • that this Convention was 

really the two h6ufes of parliament, notwithftanding the 
want of writs orrother defeats of form. 

If we may be allowed to Tuppofe a pofiible caie, that 
the whole Royal line fhould at any time fail and become 
exrinfl, which would indifputably vacate the throne ; in 
this (icuacion it feems reafonable to prefume that the body 
of the nation, confiding of Lords and Commons, would 
have a right to meet and fettle the government : other- 
wife there muR be no government at ail. But whenever | 
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the thrCM ia fhU, ha national meeting, nor any meeting 
pretending to be fach, can be legal, but the parliame^f 
aiTembled by command of the King. See title Pathament* 
and 1 Comm* 151, 2. ’ 

The Conftitution of G'^eat Britain having placed the 
jnefenution of the nation, and the erpremon of the na- 
tional, will in the parliament, no other meeting or 
I vnttm even of every individual in the kingdom* would 
be a competent orgtd to exprefs that will; and meetings 
of fuch a nature tending merely to fedicion, and to de* 
lude the people into an imaginary aflTertion of rights, 
which they had before delegated to their leprefcmatives 
in parliament, could only tend to introduce Anarchy aud 
Confolion ; and to overturn every fettled principle of 
government. An adlof parliament was palTed in trohind, 
in the year 1793 to prevent any fuch meetings or 60#- 
ventionsi and a few ignorant individuals, who in the fame 
year had dared to a^emble under that title in ScotlaiAy 
were quickly difperfeJ, and their leaders C 0 f>vk*led of fe- 
ditious pradices ; for which they were fentenced to 
tranfpurtatioD. See further titles Farliament, 9 rta/on^ 
Seditious AJfemblie^* 

CONVENTUALS, Religious men united togetheria 
t convent or religious houfe. CeW. 

CONVENl UAL CHURCH, A church thatconfi/lf 
of regular clerks, profeiling fome order of religion ; or 
of Dean and Chapter, or other foLieties of 6’piritaal 
men. 

CONVERSION, Is where a'perfon finding or having 
the goods of another in his pofieiTioo, eonveus them to 
his own ufc, without the confent of the owner, and for 
which the proprietor may maintain an aflion of Tfover 
and Convtrjion againll him«--*And lefufal to reilore goods 
is, primafacit^ iulHcient of a converfiofi, though 

it does not amount to a converfion. 10 Rep* 56 : 3 Comnu . 
152. Sec title Tiover* 

CON VERSOS. The ye^vs here in England were for* 
merly called Com'cffos, becaufe they were coiverted to 
the Cbfifttan religion. King Hen* 111, built an houfe for 
them in LomUn, and allowed them a compeienC provifion 
or fubfifience for their lives ; and this houfe was called 
Domus Convefofum* But by realbn of the vaft expeoces 
of the wars, and the increafe of thofe convettSy they be- 
came h burden to the Crown j fo that they were placed 
in abbeys and monafteries for their fuppoit and mainte- 
nance. And the Jnus being afterwards banilhed, King 
Ed* 111 , in the 5 ill year of his reign, gave this houie 
which had been u.^cd for the converted yews^ for the 
keeping of the Rolls ; and it is faid to be the fame which 
was till lately enjoyed by the Mailer of the Rolls. Blount* 
Hatg : Co Lit, 27 1 b, 

CONVEYANCE, A deed which pafles or conveys 
land from one man to another. Conusance by fefj^ment, 
and Uvtry*^ was the general conveyance at Common law ; 
and if there was a tenant in poiTeflion, fo that livery 
could not be made, then was the reverfiun granted, and 
the tenant always attorned : alio upon the fame reafon, 
a ka/c, and relea/e was held to be a good conveyance, to 
pafs an eilate ; but the leiTee was to be in attual pof- 
fefiton, before the releafe. But the leafe is now confi- 
dered as operating fo as to give the poiTeilioD, which it 
does in point of Jaw. 

By the Common law^ when an eilate did not pafs by 
feohincnt, the vendor made a kafe for years, and the 

kiiee 
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Irflcc cnteieJ ; and the If (Tir granted the rcvtr- 

fion to in uhcr, and the Icfltc Utioined Afterwards 
1 cn a I J ihciitancf was to be grimed, then 
WAS a leale for jears nfiially made, and the le/Ffc entered 
(as before' and then the IciTor reVafed to hiai . but after 
the j 1 /it ite of u^e ^ it b<“Cirne an opinion, th v if a hat Jrr 
yt <;j v^AS in e’e Jj.01 a valuible conhdention, a 
nnght oper itf upon it without an aL^iirl * ntry ot the 
Idlce; Ixcfl ife the Aa^uCe did eieco e the leafe, a’ld 
raiTcd nn prr cpfl to ihe Itflte: anil V^r 

was th* ♦ii t whj j r L iPi! this way z l/^25l, 252 

The mod common i rrJ in now in ul^ a c JnUs of 
CmgAin rnl ^alty / af ana rtlcxf, Jh a at d tecoLtruty 
frt^ ett’^ * fn f s ^c. 

'I he follrwin^ further obfervations on conicyanccs at 
Common I i\v and tnole which derive their effed from the 
llituie of IJfcs. Aic abridged from the long anJ learned 
note t n I /v? 271/, to which ihc cuiiom cnquirci is 
refened for a ni )rc p Tticul ir inveftigaiion of the fubjed. 
bcc alfo this Did titles Dcci\ Efat^\ Lean and Rj€aft\ 

httr f It ton ; ^Ttufis \ U is. 

1 1 n MLM» ind (j RANTS wfrc thf 'WO chief modes 
wed in the Ccnimon J.i\v for r nsfcrring piopcity 
Tne molKomprrlicnhvr definitio *v*ich can be given of 
a 1 loi h vf i \ i Ici ms to be, a convey ince of to pojcal here- 
cJiiPmcnts, by del .c*'y of the pofTtflon, uoon, 01 waliin 
V c\v cf, ihe iuNcur inifnts conveyed This delivery was 
thus nu lr, due rhr lord and the other tenants mK it be 
vitncj^ s to K No ch Iter of feofFmen' wi neciA i) , 
if only 1 ^ rved as an aiiiheniUAtion of the trinlach n, 
and when it wvs iihd, the lands weicii^p fid to be 
ti.anjfeiied, not ^ y the ch irier, but by t!u liveiy which 
it auihcn u.ved Soon after the CciiqiKfl, cr 
towAUU the end of tlie Sixo* government, all t files 
were tailed A , the onqinal ind p'opci iiiipr rt cf the 
woid fcohintiit 1*!, the gi vnt of i fte It c me afici- 
w irds to lignil) a grant wi h Jive y cf Icdin of a tree 
inherit iOLe to a nnn ard his jiciis more rc/pcwl being 
had to the peipetuity, than to the feu Jil tcniiie, of the 
cAate granted In c irly tinicv, aftei the ConcjucA, 
ihartC’''* of liOPment were Vinous in point of f^rm* 
In the lime of fd I. they began to be di iwn up in a 
ino’-e unifo'*in llile. The more at lient of tfuni generally 
run wjih the words ddi coi or dent t Jr was not 
till a laid peno 1 that / tame into ule. 1 he nmic 

anjent ftoilments were alfo uluid) miJt in coniidtra 
lion f ^ ( r for the homage and feivice of the f ofFtc, and 
to hoM of the fz-oflor and his heirs Lut a^ i r the i/7/. 

(iSr 1 7? I ) fti jFm- nts wi re ’ v ivs m ide 
to hold to ih^' chief lords of the fee, wiiht u .he ivon » 
ptob tui n fr tiO See fuuh-*-, \ h jl b a 271 

Tne proper inimarion of a fcojlmdit is fo 1 ji ^11 *nd 
licua, but fev fTnienis wdec/:'’n in ide ofconuuioi 1 
fees, (or of iHaO', i nl tiny arc no\/ cailc-l,) d of 
life cllitcH, to vvhnh nu\ bt ad td, f hintnlsQ* t ^ ts 
givtn in fi nkinariiig- .luJ fi.inLalinoignc '1 o nui 
the feoAment complete, the fcoflo*- ufeu to give tl e 
feoflte Icilin of the hinds th v \ lui llw feudift-* call I 
Jnveditiire It was oft n iiu t by Umud’cal tr.nli 
tion, but i». w.i'. alwdv s nut r upin 01 wi hin view of 
the lands. WItn the King in idc a fcofKncnt he iflueo 
111 writ to the flteiiff, or toaic <*ihwr pci Ton to deliver 
ftJlin ofh^i great men did the f'>mf , and this gave nl'* 
to powers of attorney. See Faun pi y. 


A Grant in the original fignificatJon of the word, 
is a conveyance or transfer of an tttcofptnea! hereditament. 
As Jivcry of feifm conldnot bA had of 'hefc, the trar*.- 
fer of them wat always made by wii mg, in ordei to 
prochice that noWIecy^ which in the transfer of corpoieal 
hereditaments was produced by delivery of the pollcflion. 
Dut in other rcfpcdls a feoffment and a grant did not 
materially differ 

Such was the original diAin^lion between a ftsffmru 
and a but from this real diiTercnce in their fi!>- 

r/? mit'er only, a diflcjcncc was fuppofed to e^iU 11 
their opt attoi A vifibly opei.aced on the frj 

lifjion ; a ^lant could only operate on the right of tl c 
party conveying. Now as poflelTion and freehold weic 
f)nonimoiis tcrfn«i, no perlon being confidercd to h ive 
the poflllllon of the lands but he who had at leall an 
ertaie of freehold in them, a conveyance which was con- 
fidered as trans'emng the poflVihon, muft neceAarily be 
confidercd as transfei/ing an ellate of freehold ; or, to 
fpcalc more accurately, as transferring the who^e fee. 
But this rcafoning couH not apply to grants, their cf- 
ftn'ml qiialiiy being that of transferring things which 
did not lie in polleflion • they therefore could only tranl- 
itr (he right, that is, could only transfei that elKte 
whicli thcpirry had a right to convey. It is in this 
fenfe the ev^reifons are to be underAood, thic a fcofF- 
meiu i" a /r» nu\ and a grant a njhtjul conveyance, bee 
title Pfjff tu 

7 hiis q pears to have been the outline of conveyances 
at Loninion Jaw The introduilion of ules produced a 
great revolution in tins rclpcit, Ufes at the Common 
law, vvcic, in moil rcTpciVs what trufts are now. Winn 
a feoAment was made to ufes, the legal eftitc was in the 
ftoflec. lie filled the poAcflion, did the feudal duties, 
and was in the eye of the law the tenant of the fee, 
Tnc perfon to whole ul'* he was fcifcd, called the c v 
qut w/s had the beneficial piopcrty of the lands, had a 
right to the picfi'-* , and a right to call upon the feoAce 
to convey the elbte to him, and to defend it again A 
llrargf’is 1 his light dt full depended on the enn- 
Icicnce of the feoffee if he w*th held the profits fi oni 
i\\c ct dtty qut iji, oi refuftd to convey the cllate as he 
(lire«!:lcd, the fcoAoe was without remedy 7 'o redrtfs 
this grievance the wiit of fuhpnna was dcvlfcd, or lathcr 
ai)pted from the Common -law courts, b)Mhe court of 
Cluncir), tp oblige the ftoAce to attend in court and 
difclofc the truA, and then tnc court compelled him 
to execute It 

] I us ufe. were eAablifhcd : they weie not confideretl 
as lAuing out of, or annexed to the land, as a rent or 
condi lun, or a riglit of common, but as a tivji rc- 
p )ieJ in the feoffee, that he fhould difpofc of the lands 
«it iht difcrcuon of the teji ty c^ue permit him to re- 
teivc 'he lents, andjn all other rcfpccls have the bene- 
ii • II property of the lands To all otner pcrlons except 
111 (i**L ujff tilt* ^‘oAei was as much the real owner 

t i the fet. as if he did not hold it to the ufeof Another, his 
u was cn'itl'^d to dower, h/s infant heir was in waid- 
f] ip to ()u Joid , and upon hs attainder the cllacc was 
foilc itcd 

To rmicdv thcfcinconvTnicncc .thc5'/<7/ 27//.8.r lo, 
was paAcd ; by which the po/TciHon was devcAed out of 
die per/ons feifed to the ule, and transferred to the 
que ujt» For by that ilatuce it is enacted ** that 

When 
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when any perfon ihaU be feifed of any lands to the ufet 
confidence, pr truft of any pther perfon or perfbns, by 
reafon of any bargain^ fale, feoffment, ffne, recoveiy, 
contrad, agreement, will, or otherwlfei^fach cafe ton 
perfons having the ufe, confidence or trull', Ihonld from 
thenceforth be deeipcd and adjudged in lawful fcifin, 
cllate and poffeiTio'n of and in the lands, in the fajpae 
quality, manner and form as they had before in the 
ufe/*— ^I'here feems to be little doubt but that the ia<- 
teniton of the Legiflature in palling this adl, was utterly 
to annihilate the exigence of ufes cpnfidered as diffin^ 
from the pofTciTion. But they have been preferved under 
th<' appellation of hujls^ The courts hefitated much be^ 
foic they allowed them under this new name. And at 
length i^cret modes of transferring the pofTeflion itfelf, 
have been difcovcred, and have totally iuperfeded that 
notorious and publick mode of transferring property, 
which the Common law required, and the llatute intend- 
ed to rellore ; and many modifications or limitations of 
re.il propel ty have been allowed, which the Common law 
did nut admit. Sec title Leafc and Releafe, 

A Ton did i^tve And j^rani lands to his mother, and her 
heirs; though this was a defective conityame at Common 
law, yet it was adjudged good by way of to fupport 
the intention uf tne donor, and therefore, by thele wordi, 
z\\ life did arife to the mother by way ofraawMwr to flani 
fitfd 2 Zfx'. 225. A feoffment without //trrv 
will not enure as a grant; hut wherf made in confide^ 
ration of a nurringe, ir iias hc^n adjudged, that if 
did enme as a covenant to Jlaid Je^Jed to lifts 2 Lcoj, 21^. 

Ter i ir in fee, in confidcratiQii of marrwge, co^rnan/ed^ 
yranudf and agreed all that niefiuage to the ufe of him- 
l<If foi life, tlu n to his wife for life, for hcrjoioiure, 
ilini to tlj^n hill fon in tail t'Jc. Now by thefc 

wuid. it .tppCrtred, that the hulband intj^nded fome be- 
nt at for h:^ wife, wherefore the court lupplied other 
vnidi to niakc i*iC cxm've^ancf knljblc. i Lutiv^ 782: 

1 2 ; r / . w. 

A CO v( / it cannot be fraud idem in part, and good 
;is to tl • ud: far it it be fiauda'^'nt and void in part, it 
Is Vv)’f 111 J’, a id It tannor be d vidtO. 1 Ld yJ/jt, ^jii, 
Fiauouli ni ti f to dec ' n t creditors, defraud pur- 

i haici<, arc void, by d/a/s, 1 3 liliK, cap, 5:27 £//z, 
Cj^ltlc /'i rt//./. 

CONVICT AND CONVICTION. 

Convict, . J/t ] He tnac is 1( und guilty of an 
c^oMie b) \c.iii l’ ol r. j tv S'^un.^ F, C Ctomp- 

ti iaiih, Tha' tr’ioi when a m..n ii> ouj- 

ln\ eu, or jieih and ( nifeiJ^th, or 1- fou-ij puilty 
b\ I'le K’.oiuU . nd wl.f. a icatutc excludes fioiii clergy 
p'^ li ns fou*ia iilty of Icjoiiy, ^c. it extendi to th' fe 
who are lonotisA by vontcilion Cyomp. J he 

lav. imjjho'* rli..L liicio mull a before puniih- 

n»<^nv, though u 1/ not fo mentioned in a llatute • and 
\vl crp any itatuic niahes a Iccond otientc felony, or Tub- 
j«ct uj A heavier puiulhnitni ilian ihe firll, it is always 
implied that fu Ji fecond o'ieute ought to De cnminittcd 
after a cor oft ioi the ffrll. 1 Ihi.ji, P, L\ r. 10 § 9 : 

.. +1. § 3 

J'jcl unt .mjimt 10 tr/;. ; though it doth not 

folio iV I ha' I \ . ry r)i ^ a ho IS LCftu r?, ii> .iJjud^^’d. A r «- 

a the King’s luit may be pieaud to a luitby an 
on a penal itatuie ; becaufe wuilc in fcuce it 
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makft the party liable to the forfeiture, and no one 
ought to be punifhed twice for the fame offence ; bot 
canvi^m may not be pleaded to a new fuic by the king, 
t Hawh JP^ C* r. 10, A perfon emvu^ed or attainted of 
one felony, may be profecuted for another, to bring ac- 
ceffariea to punifhment, Fit%, Ceram, 579. 

perfons convi^ed of felony by verdict, hfc, are not to 
be admitted to doi 7 , unlefs there be fome fpecial motive 
hr granting it ; as where a man is not the fame perfon, 
Cs^r. for bail ought to be before trial, when it ffands in- 
different whether the party he guilty, or not. 2 ffaiiL 
P. C, c. 15. J 45f 80* Sec title £ad,>^Convi^ion oi felo- 
ny, and other crimes, difables a man to be a juror, witnefs, 
bfe. In our books, canvUtmi and attainder are often con- 
founded. See title Attainder, 

Summary Procekoincs aredire^ledbyfcvcraladls of 
parliament for the of offenders, and the infliding 

of certain penalties impofed by thofe aZls. In thefe there 
is no intervention of a jury, but the party aceofed is ac- 
quitted or condemned hy rhe fuffVage offuch perfon only, 
as the ffatute has appointed for his judge. 

Of this fummary nature ate all trials for offences and 
frauds \ on Cl ary to the laws of the and other 

branches of the Rcienit : which arc to be inquired into 
and detenpined by the commurioncis of the re/pe^live de- 
partments, or by jullicts of pi*4»cc in the t^ountiy. And 
experience has ftiewn that fitch conviZlions arc abfolutcly 
ncceffhry for the due colledion of the public money 5 and 
are in fad a fpecics of ineity to the delinquents, who 
wuuld be ruined by the expence and delay of hequeuc 
profecutions by action or indidment. 

Another branch of furamary proceedings, is that be- 
fore ;»>?// rr in order to inihit divers petty 

pecuriiaiy niulAs, and torporai pcnaltic , oennunced 
by ail of parliament, for man) oifoidtilv offences ; fuch 
as common fweaiing, diunk^nncA, vagrancy, idicni’ls, 
a«vl a i iih viiicu of otIkts lubjiiiid to their jur.faiclion. 
Occ title yu/hce of Ptace^ and ihr* iiclci. or the var^o'is 
offences throughout tin.. DkI. 'i iitle tfrrrKP*' ufui for- 
i-nierlv to be punilhed by the vcitin'L of a juiy in the 
court leeri,and llienff-'i) tourn, the King’., arii lent tou' ts 
of hivv; and which were fonntily mui U rcv/rttl and ic- 
fpcclej, but are now fallen very much in^) difufe and 
contempt. 

The procefb of ihefc fummiiy coftiuSIio^s is ^x»remely 
fpeedy. Though the courts of Common law have 
thrown onedieJc upon tlu’m, h\ ni-ikuig n 1 v to 

fumm i the p.iriy accurci 1 eiuie lie is conuoinn J ; v\h ch 
I’S now held an .iidifpenuble ''"jinfitc aril ishijil) cou- 
rcnint to tl’e go ler il ]nlncJO^ s djuiire. Stc A/n/. 2b|, 
Salk. 18 2 LJ, tin t. 140^ — Afic- iiio luia- 

inons, the niagiffi up ip 'v < o on to examine one < r 01 Ta 
wjt! efiui, ss the lutiuc may requue, upon o,.(h ; 
then make hii com / ron of the offender in v, ritUig : upi»n 
which he ufualij ifTue^ hi-^ wcrraiu, euhci to Lj , »• uiul 
the offender, in cafe cerp r 1 punifhmenr !«? ro be in- 
ffidcJ on him; or dfe to icny the penalty incurred by 
diffrek aiKl fale of his goo is, .;Li.orum^ lo li i ii ll^ 
of the Icveral llaiutcs wh < h jrnte’h off n p, r ’-r. mc 
pundl rnent; and vs huh u n 1 v cl. dk out i »ii u ( u bv 
whi< lu ff’.-'nu'^rs ai'* to heccTW'.Clf d 1 * li I i > « 

Sl lurth^^r this Did oiWiy nut '/c ^ — 

Bat /I r yji let y title Com* ifoji\ and 4 ( 'juui. c *:o, a*, to 
the I oh y of extending this fUiiiin.ny nude of pi' < <1 

c C . I c. 1' 
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CONVICT RECUSANT, Acwrding to tl»« ftstutes, 

See titles Recu/antf Papifi^ 

CONVIVIUM, Signifies the fime thing among the 
Jaily, as procuraho doth with rlic clergy, viz. Whtii the 
tenant by xeafon of his tenure is bound to piovide meat 
and drink for his lord once or oftener in the year. Blount. 

CONVOCATION, cotrvtcaiio.'] The arTcmbly of the 
reprefentatives of the Clergy, to confult of ecclerudicaj 
matters in time of parliament. As there arc two houfes of 
parliament, fo there arc two houft^ of Lunvocation ; the 
one called the IJiober or Uf>fer Houj^y whejc the arch- 
bifliops and all the biihops ilt levcrally by themfclvcs ; 
and the other, the Lower Ihu/t of Cowocation, where all 
the reft of tlie clergy lit, i. e. Ail deans and archdeacons, 
one prodlor for every chapter, and two pro£lors for all the 
clergy of each diocefc, making in the whole number ont 
hundi ul andjixtyfx perfons. Eav-h * ^fevocatton houfe hath 
a prolocutor, chofen from among themfelves, and that of 
the lower houfe is prefented ro the biihops, "dc* 

Tlie Archbiftiop of Cantcihury is^thc Prefident of the 
ConvoLation^ and prorogues and diftblvrs it by mandate 
from the King. The com^ocation excrtifes juriJdiftion in 
making of canons, with the Kii nffent : for by the 
S/at. 25 H. 8. c. 19, the convoianon^ is not only to be 
aftembled by the King’s writ ; but the canons are to have 
the royal aftent; they have the examining and cenfuring 
of heretical and fchifmatical books, end perfons, dc. 
But appeal lies to the King in Chancery, or to his dele- 
gates. 322: 2 RJ. Mr. 225. dut in cafe the 

King himfclf be a party, the appeal lies by Stat. 24 H. 8. 
€ \2, to all the bifliops aftembled in the Upper Houfe 
of Convocation, See 3 Comm. 67. 

Mr Cljiffttan., in his note on 1 Cemm. 280, remarks 
that from the llatement there given, the ftudent would 
perhaps be apt to fuppofe that there is only one convo- 
cation at a lime. But the King before the meeting of 
every new parliament, dlic£ts his writ to each archbilhop 
to futnmon a convocation tn his peculiar province. 

Goilolfhin fays, that the convocation of the province of 
2«ri, conftantly conefponds, debates and concludes the 
fame matters with the piovincial fynod of Canterbury, 
GoiL 9$. But they are certainly diftin^t and independent 
of each other j and when they ufed to tax the clergy, 
the different convocations fometimes granted different 
fubiidies. In 22 Htm, 8, the convocation of Cantitbury 
had granted the King 100,000/. in confideration of 
which an of parliament was pafTcd, granting a free 
pardon to the clergy for all fpintual offences ; but with 
a provifo, that it fhould not extend to the province of 
Totkf unlefs its convocation would grant a fubfidy in 
proportion ; or unlefs its clergy would bind ihemlelvcs 
individually to contribute as bountifully. This llacuce 
is recued at large in Gib Cod. 77. 

All Deans and Archdeacons (as has been already ob- 
fcr\cd) arc members of the convocation of their pro 
Vince ; each chapter fends one pro^Ior or rcprcfcntativc, 
and the parochial clergy in each dtocrfe of Cun/erburj, 
twopiodois: but on account of the fmall number of 
diocefes in the province of each archdeaconry eledls 
two prodlors. In I'ork the convocation confifts only of 
one houfe ; but in Canterbury there arc two houfes, of 
which the twenty-two bifhops form the Upper Houfe ; 

wherein the Archbilhop picfides w'ith regal 
(fays Blachjiont, 1 Comm. 279) ; and before the rcforina- 
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lion, abbots^ priors^ and other mitred prelates fat with 
tlie bilhops. The Lower Houfe of Convocation, 'in the 
province of Canterbury ^ confifts of twenty- two Deans, 
fifty-three Ar<#deacons, iwenty.four Prohors for the 
Chapters, and forty-four Pro^rs for the Parochial 
Clergy.— jFl/rt/ 144. 

By Stai. 8 H. 6. c. i« the clergy in tireir attendance on 
the Convocation, have the fame privilege in fi-eedom 
from arreft as the members of the Houfe of Commons in 
their attendance on Parliament. 

CONUSANCE OF PLEAS, A privilege that a city 
cr town hath to hold pleas. See Cc^m/anee.’' 

CONUSANT, Fr. comorjfant Knowing or under- 
ftanding ; as if the fon be conufant^ and agreed to the 
feoffment, idc. Co. Lu. a 5 9. 

COOPERS, Shall make their veftels of feafonable 
wood, and mark them with their own marks, on pain of 
3/. 4^. forfeiture; and the contents of veftels are ap- 
pointed cobeobferved under like penalty, as the betr 
barrel fhall contain thirty-fix gallons, a kilderkin eigh- 
teen, a firkin nine, di. The wardens of the Coopers* 
company in London^ with an offeer of the mayor, are to 
fearch all veftels for ale, beer, and foap to be fold there ; 
and to mark them that are right, and they may burn 
chofe that be not fo. and if any di,. diminifh a 

veftel by taking out the head, or a ftave thereof, it (hall 
be burnt, and the offender forfeit 3/. Afd.—Stat, 23 H. 
8. r. 4. 

COOPERTiO, The hc.id or branches of a tree cut 
down, chough Coopertio Jh I or urn is rather the bark of 
timber- trees felled, and the chumps and broken wood. 

Cffwil, 

COOPERTURA, A thicket or covert of wood. CharU 

dc Fotffta.t cap, it. 

COPARCENERS, partuipes.^ Othcrwlfr called 
ceners^ arc futh as have equal portion in the inheritance 
of an anceftor ; and by la^o are the iftue female, which, 
in default of heirs male, cojne in equality to the lands 
of their anceftors. Drad. lih. 2. cap, 30. I hey arc to 
make partition of the lands; which ought to be made by 
coparcener i of full age, dc. And if the eftate of a copat • 
crmrhe in pari evicted, the partition ihall be avoided in 
the whole. L/t. 243 ; 1 In/f, 173: 1 Rep, 87, The Crown 
of Ev^U, id is not fubjefl to copSr cenaty \ and there is no 
copartenaty in dignities, tdc. Co. Lit. 27. Stat. 25 H. 8. 
r. 22 —See tit’e Dejanty Paricners, 

COPARTNT RSHIP. Sec title Partners and Part-^ 
net Jhip. 

COPE, A cuftom or tribute due to the King, or lord 
of the /oil, out of the Uoil mines in fome part of Dttbj^ 
Jhtre ; of which Man 'ove iailh : 

Pgrejs and regreft to the Ktng*s highway^ 

The mtntis havet^ andXox and cope th^ pay : 

The thirt tnth dijh of ore within their mine. 

To the lord, for lor, they pay at thcafuting time ; 

Six-pmec a toad for cope the lord demands, 

Jnd that IS paid to the berghmafterV hands, &C. 

See a I ft) Sir John PettuPs Fodtmg Regales , where he treats 
on this fubjed. This word, by Domefday Book, as Mr. 
Haqar hath interpreted it, fignifies a hill : and Co/e is 
taken for the fupremc covei, as the tope of heaven, Alfo 
it is ufed for the roof and coveringof a houfe; the upper 
garment of a prieft, kde. 
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COPIA LIBELLI DELIBERANDA, A writ that 
lay where a man could not get the lopYo/n Vibd at the 
hand of a judge ccclefiaftical, to have the fame delivered 
to him. 0//jr. 51. 

COPPA, A cop or cock of grafs, hay or corn divided 
into titheable portions ; aa, the tenth cock, idc. This 
word, in ilri^nefs, denotes the gathering or laying up 
> the corn in copes or heaps, as the method is for barley or 
oats, C:/c. not bound up, that it may be the more fairly 
and juftly tithed: and in Kcrt they ftill retain the word, 
a iop or cap of hay, ilraw, ’Ptorn in Chion, 

COPPER AND COPPER ORE. Copper plates and 
copper fully wrought, to what duties liable, 4 Cy* 5 
fy* if. f. 5. /?//. 2. All copper may be exported paying 
the lawful duties and culloms, 5 //". c, 17.-— See 

title N alligation 

COPl^ER. PLATE ENGRAVINGS.— Sec title L/Vr. 

lary, PiopiUy, 

CUPV, copiai\ In a legal fenfe the tranfeript of an 
original writing; as the copy of a patenty of a chartOy 
deed, A claufe out of a patent, taken from the 

chapel of the Rolls, cannot be given in evidence ; but 
there muil be a true copy of the whole charter examin- 
ed: it is the fame of a record. And if upon a trial, 
foine part of an ofhee copy is given in evidence to prove 
a deed, which deed is to prove the party’s title to tlic 
land in queftion that gives it in evidence ; if that part of 
the oflice copy given in evidence, be not fo much of it as 
doth any ways concern the land in quehion, the court 
wdl not admit of it: for ihecouit will have a copy of the 
whulc given, or no part of it fhall I e admitted. 1 Lt/. 
Ah. 312, 313. Where a deed is inrolled, certifying an 
attelled copy is proof of the inrolmciu ; and luck copy 
may be given in evidence. 3 Lev, 3S7 A common deed 
cannot be proved by a copy or counterpart, when the 
original may be procured. 10 Rep. {.jz And .1 copy of 
a will of lands, or the probate, is not lutliciciit ; but rhe 
will mull be /hewn as evidence.'. 2 Rol Ahr. 74. Copies 
of «.ourc-rolls admitted as evidence, bee at large title 

COPYHOLD, 

TiNURA^r/ copiam fotuh cwue A tenure for which 
the tenant hath nothing to fliew but the lopy of the ro/A, 
made by the flcward of the lord’s coutt ; on fuch tenant’s 
being admitted to any parcel of land or tenement belong- 
ing to the manor. 4 Rrp. 25. It is called baft unuriy 
becaufe held at the will of tht lord : and Fitzhc^btit fays, 
it was anciently tenuie tn •vilhiagcy and that copyhold is 
but a new name. Sec this Di<^l. title hnvrts III. 13. 
Some Cf'pyholds arc held by the ojcige in anucnt dimcfnt ; 
and though they are by copy, yet ait they a kind of free- 
hold ; for if a tenant of fuch copyhold commit felony, the 
icing hath the year, day and walte, ns in the cafe of free- 
holdcis : fomc other cofvholds me fuch as the tenants hold 
by common tenure, called mere copyhold, whofe land, 
upon felony committed, efcheacs to the lord of the manor. 
KitJ). 81. But land cannot be made at this day ; 

for the pillars of a copyhold eflate are, 'I hat it hath been 
demifed time out of ptiml by copy of court-roll ; and that 
the tenements are parcel of, or within, the manor, x luR. 
58:4/?#/. 24. 

A copyhold cannot be created by operation of law : 
and thcrefoie where wades are fevered from the manor, 
by a grant of the latter, with the exception of the former, 

Voi. 1 . 
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though the copyholders continue to have a right OPcom- 
roonf in the wades by immemorial nf.^gc : yci If after- 
wards a grant of the foil of thofe wades be made to truf- 
tccs for the ufe of the copyholders in free focage, the » 
lands, when inclofed, will be freehold, and not cop) hold* 

2 Term Ref. 415, 705. 

A copyhold tenant had originally in judgment of law 
but an eilate at will ; yet cudom fo edabiidied his edate 
that by the cudom of the manor it was defcendiblc, and 
his heirs inherited it : and therefore the eilate of the 
copyholder is not merely at the *!vtU of the lotd, but at the 
njoill of the lord, accot ding to the i u(lom of tht maim ; fo that 
the cudom of ihe manor is the life of copyhold % lor 
without a cudom, or if lopyholJars break their Cudom, 
they are fubjefl to the will of the lord : and as a (opylM 
is created by cudom, fo it is guided by cudom. 4 Rep. 21. 
A copyholdei , fo Jong as he doth his fervices, and doth 
not break the cudom of the manor, cannot be eje£led by 
the lord ; if he be, he (hall have trefpafs againft him: 
but if a copyhold f refufes to perform his fervices, it is a 
breach of the cudom, and forfeiture of his edate. 

It appears that ellues held by copy of toifit roily but 
not at the will of the lord, have been deemed freehold 
by Lord Coke, (See i In/i. 59 ^,) and others ; and in or- 
der to didinguidi them from the ordinary kind, have been 
denominated cuflomaiy fieeholds. In confequence of the 
prevalence of this notion, a confiderable number of fuch 
tenants claimed a right of voting as fteehoUert at the 
clcdlion of knights of the Shire. — This gave occafion to 
a Ihort ireatife on this fubjcdl, in which the origin of 
lands held in this peculiar way is traced, and it is proved 
that though thefe tcnuies in foine rcfpcAs refembU fiec- 
holds, they are in tiuth nothing more than a fupeiiour 
kind of copyhold. Soon after the publication of this 
ireatife, the Ztat. 31 Qto. 2. i. 14, was paft, declaring 
that no pel (on holding by topy of court-roll flioiild be 
entitled to vote at the cIcClion of Knights of the Shire. 

In fome manors where the cuilorn hath been to permit 
the heir to fuccccd the ancellor in his tenure, the eilatcs 
are lliled Copvhohls of inbeittuncc'. in others, where the lords 
have been more vigilant to maintain their rights, they 
remain copyholds lor life only. For the cultom of the 
manor has iq both cafes fo far fuperfeded the will of the 
lord, tiivit provided (he fen ices be performed, or (lipu- 
lated for by fealty, he cannot in the Aril inflance relufe 
to admit the heir of his tenant upon his death ; nor in the 
fecond can he remove his» prefent tenant fo long as he 
lives, though he holds nominally by the precarious te- 
nure of his lord’s will. 2 Cl//;///. 9;, 147.— And fee title 

A/jc/i lit Di/Htfite. 

Jl the lord refurc«i to admit he lhall be compelled in 
Cha/ncry. zCio. 368. — ^nd il the lord lefufe tO admit a 
furrendcree, on account of a difagreement about the 6nc 
to be paid, the court of B. R, will grant a fhandnmus to 
compel the lord to admit wtihout examining rhe right to 
the fine. 2 Tcun Rtp, 484. — But that court vs ill not grant 
K mandamus to admit a copyholder by deftent, bccaufc 
without admittance he has a complete title againll all the 
world but the lord. 2 Term Rep, 198. 

Cop)holds dcicend according to the rules and maximsof 
ihe Common l.iw, (unlefs in particular manors, where 
there arc contrary cudoms, of great antiquity) ; but fuch 
cullomary inheritances lhall not be adets, to charge the 
heir in atlion of debt, fife. 4 Rep, 22; KtiJj. Though' 
C^q alcafe 
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a I^afe for ono year of cofyhoU lands, which is warranted 
by the Common law, fliall be alTeCs in the hand of an 
executor. \ Vtnt. ity Cs/)jr<&o/r 4 rj hold their edates free 
from charges of dower^ being created by cullom, which 
is paramount to title of dower. 4 Rep, 24. Copyhold in* 
heritances have no collateral qualities, which do not con- 
cern the dcfcent ; as to make them alTets ; or whereof a 
wifetnay be endowed; a hufband be tenant by the cur- 
tefy, Csfr, But by particular cuftom, there may be dower 
and tenancy by the curtefy. Cro. £//». 361, There may 
be an eflate-tnil in copyhold lands by cudom, with the co- 
operation of the Stat, hT', 2. And as a copyhold may be 
I ntailed by cudom, fo by cudom the tail may be cut off 
by fur render. 1 In/l, 60. 

Where by fpecial cudom a dedrent of copyholds may 
be, contrary to the rules of the Common law, fuch cudom 
dtall be interpreted dri<njy : thus, where there is a cudom 
within a manor, that lands AiaJI defrend to the cLleft 
uhere there is neither a Ton nor a daughter; this fliall not 
extend to an ehUft meet: but in default of fuch Ton, 
daughter and fider, the lands mud defeend according to 
the rules of the Common law. 1 Term Rto, 466. 

A copyhold may be barred by a r^covgry, by fpccial 
cudom; and a funendcr may bar the idue by cudom. 
A dne and recovery at Common law will not dedroy a 
copyhU edate ; becaufe Common law alTurances do not 
woik upon the adurance of the copyhold \ though copyhold 
lands are within the Stat, 4 H, 7. c, 24, of dnes and pro- 
clamations, and dve years non-claim, and Ihall be barred. 

1 RoL Ml 506. Sec title Fims, 

A plaint may be made in the court of the manor, in 
the nature of a ual aflion, and a recovery fliall be had in 
that plaint againll tenant in tail, and fuch a tccovay fliall 
be a dtfioniinuance to the edate- tail* 1 Droiinl, 121. And 
the fuffering a recovery by a copvhoUcr tenant for life in 
the lord’s court is no forfeiture, unlefs there is a pariicu- 
lar cudom for it. 1 Mr, 507, Copyhchhrs tT\- 
tail copyhold f and bar the entails and remaindi^t, by 
committinyr a forjciunc, as making leafe without licence, 
(:fc, and then the lord is to make three prociamacions, 
and feize the copyhold, after which the lands arc granted 
to the C'jfyhcUn , and his heirs, This is the manner 

in fome places, but it mud be warranted by cudom. 

2 Dnnv, Abr, 191 : Sid, 314. 

Cujiom ought to be time out of memory; to be rcafon- 
ablc, ^c. And a cudom in deprivation or bar ot a top^ 
bold fliall be taken dri<ff]y ; but when for making 

and maintaining, it (hall becondrued favourably. Cvmp, 
Cop»/At 33: eVs, £/. 879. An unrc.ifonabIe cudom, 
as for a loid to exadl exorbitant fines ; for a copyholder for 
life to cut down and fell timber-trees, is void. A 
copyholder for life pleaded a cudom, that every copyhohhi 
for life might, in the prcfcnce of two other re/ yW./r r. 
appoint who Ihoulo h.i\e his copyhold after his death; and 
tliat the two copyholdtis might aflefs a fine, fo as not to 
be lefs than lud been ufually paid; and it was adjudged 
a good cudom. 4 Lron, 2;8. But a cudom to compel a 
lord to make a grant, is faid to be againfl law ; though 
It may be good to admit a tenant. Moor 788* 

By the cudom of fomc manors, where copyhoUUnds arc 
granted to cwo^r more perfons for live», the perfon firfl 
gained in the copy may furrender all the lands. 1 Ntl/, »J 
jtbr, 497. There are cudoms tatione /at/, different from 
#cher places: but though a cudom may be applied to a 


particular place *, vet it 11 againft the nature of a cuflom 
of a manor to appl^ it to one particular tenant. 1 Nel/"^ 
504 : I Lutw, 1 20* 

There arc ufually cuftom-rolh of manors, exhibited on 
oath by the tenants ; fetting forth the bounds of the 
manor, the royalties of the lord, fervices of the copyhold 
tenants, the tenures granted, whether for life, con- 
cerning admittances, furrenders, and the rights of the 
copyholders^ as to taking timber for repairs, fire- bote, ^c. 
Common belonging to the tenants, payment of rent, 
fuing in the court of the manor, caking heriots, lAc, All 
which cudoms are to be obferved. Comp, Couu Keep, 21, 

When an acf of parliament altereth the fervice, cuf- 
toms, tenure, and intcred of land, in prejudice of the 
lord or tenant, there the general words of fuch an afl 
fhall not extend to co/yholis, 3 Rep, 7. — Copyholds arc not 
within the Stat, ty 10, of pintwes\ nor Stat, 

H 8. c, 28, leafts,^ Copyholds being in their nature 
dem i fable only by : they are not within the datutc 
of ti/es ; nor are copy^^olds extendible in execution : hut copy- 
holdt are within the datute of limitation of aAions ; and the 
datutes againd bankrupts. The lord fliall have the cof- 
tody of the lands of tdeotSy ^c. And a copvhohhr is not 
within the a^t 12 Cay, z.c. 24, to difpofc of the caftoJy 
and guardianjhip of the heir ; for if there be a cudom for 
it, it belongs to the lord of the manor. 3 Zrv. qgc : 

1 Abr. 492, 522. 

Co^yW^/rri fliidl neither implead nor be impltnd d for 
their tenements by writ, but by phint in the lord’s court 
held within the manor : and if on fuch plaint, erroneous 
judgment be given, no writ of falfc judgment lies, but 
petition to the lord in nature of a writ of falfe judgment, 
vvheiein errors arc to be alFigned, and remedy given ac- 
cording to law. i 0 Lit, 60. 

Where a man holds lands in trud to furrender 

to another, lAc, if he rcfuies 10 furrender to the other 
accordingly, he may be compelled by bill exhibited in 
the loitl’s court, who, as chancellor, has power to do 
right. 1 Leon, 2. A copyhJdei may have a forinedon in 
deftender in the lord’b court. Lt/fe of 2 cooyhol ler ioc 
life for one year, fliall maintain an ejeftnient. .\.R<p. 26: 
Moo) 679. It is every day's practice to bring ejeilments, 
to recover the poflbnion of copyholds ; for defendant by 
the rule, obliging hiinfelf to confefs leafe, entry, and 
ouder, the titU only can come in quedion on the trial. 
But the leflbr of plainrifF, before he brings his ejst^menc 
fhould be admitted See title EjeAmtnt, 

A manor is lod when there are no cudomary tenants or 
copyholders : and if a copyhold comes into the hands of the 
lord in fee, and the lord Icafcs it for one year, or half a 
year, or for any certain time, it can never be granted by 
copy after : but if the lord aliens the manor, his 
alienee may rc-grant land by copy. If the lofd keeps 
the c pyhold for a long time in his hand, it is no impedi<^ 
menc but that he may after grant it again by copy. 

2 Datrv, Abr, 176, 177. A cop^holdn in fee accepts of a 
Icalc, grant, or ci^iirmation ot the fame land from the 
lord, this determines his copyhold elhive. a Ov. 16: G#, 
'Jac, 253. Il a copylroldei bargains and fells his copyhold 
to a Jcflcc for yt*ars, ^c, of the m.inor, his copyhold is ex^ 
t'nmtjhsd, 2 Danv. 20 j. A copyhddct may grant his 
cltate to his Joid, by bargain and fale, releaic, <Ac, for 
bei ween lord and tenant the conveyance need not be ac- 
cording to cudom. 1 NtlJ 504. A copyhtildci in other 

3 cafes 
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ca&i canApt alien by dttd ; thougli he that hath a right 
only to a c^hold may rdtafe it by deed. And if a 
hoJJe) Airrendcrs upon condition, he m^y afterwardj^ i#- 
leafe the condition by deed. 2 Danv. 205 : Jac, j6. 

A I To one joint copyhoLUr may rck^fe to another, which 
uill be good without any admittance, (5^. ISuk 

A CooyholJtr cannot convey or transfer his copybdd tfknit 
to another, otherwife than by furrendcr; which is the 
yielding up of the land by the tenant to the lord, accord- 
ing to the cullom of the manor, to the ufe of him that is 
to have the cilate: or it h in order to a new grant, and 
fur:her ellaie in the fame. 

As to iopy/joU n anti ; which are made either in fee, or 
for thice liies, (nfc. xhclo) d 0/ the matwr that hath a law- 
ful eitate therein, whether he be tenant for life or years, 
tenant by llatute merchant, or at will, is domhwi 
pro temffOit, and may grant ]and5, heibage of lands, a fair, 
mill, tithes, Kdc. and any thing chat concerns lands, by 
copy ofcomt-xoW, according to cuilom; and fuch grants 
fliall bind thofe In remainder : the rents and fervices re- 
feived by them fhall be annexed to the manor, and at- 
tend the owner thereof after their particular eflates are 
ended. 4 /wr*/. 23: ir Rep. 18. And if a lord of the 
manor for the time being, lelTcc for life, years, fsde. take 
a furrender, and before admittance he dieth, or the years 
or inicrell determine, though the next lord comes in above 
the Icafc for life or years, or other particular interefi, yet 
he (liall be compelled to make admittance according to 
the furiender. Co. Lit. ^ri. But a lord at will, of a copy- 
hi! I manor, catinot licence a copyMd tenant to make a 
leak for years ; though be may grant a cepyboU for life 
acconling to tile cudom : if a lord for life gives licence 
to a tenant to make a leafc for years, this leafe Hiall con- 
tinue no longer than the life of the ‘ord. 2 Danv.-Ahr. 
202. 

IF he that is lord of the manor for the time being ad- 
mits one to a copyhold, he difpenfes with all precedent for- 
feirurcs ; not only as to himfelf, but alio as to him in re- 
\eiiion; for fuch grant and admittance amount to an 
entry for the forfeiture, and a new grant ; but a lord by 
tort cannot by fucli .admittance purge the forfeiture as to 
the iightful lord. 1 Leu. 26. Grants by copy of court- 
roll by infants, CiJ’c. will be binding: and if a guardian 
in focage grants a copyhold in rcverfion, according to the 
( udom of the manor, this (hall be a good grant ; z Rol. 
Jhr. 41. If baron and feme feifed of a manor in right 
cf the feme grant a copyhM, this (hall bind the feme not- 
^ithilanding her covet ture. 4 Rep.z^. An executor may 
in/ike grants of copyhold edaces, according to the cudom 
of the manor, where a devife is made that the executor 
fliall gl-ant copies for payment of debts, x Dmv. 178. 

A manor may be held by copy of court- roll, and the 
lord ot fuch manor may grant copies ; and fuch cudom- 
ary manor may^pafs by Turrender and admittance, Ofc. 
A culiomary manor may be holden of another manor, and 
fuch cudomary lord may grant copies and hold courts : 
bur a topyholdfr^ lord of fuch a manor, cannot hold a court 
baron to have forfeitures, and hold pleas in a writ of 
right, Csfr. xVelf.Abr. 524. 

All grants of copyhold efiaxet are to be according to the 
cudom of the manor; and rents and fervices cudomary 
muft be referved ; for what a£ls of the lord in granting 
copyholds are not confirmed by cudom, but only drength- 
ened by the power and intereft of the lordi have no longer 


duration than the lord’s eAate contlnueth. C^mf. Ca.ir 
Keeper 421* If by the cudom, a lopyhold may be granted 
for three lives, and the lord grants it to one for lif^, re- 
mainder to fuch woman as he (hall many, and to the flrft 
(bti of his body ; both thefe reirainders are void : and a 
remainder limited upon a void edate i'l the creation, will 
be likewUe void. But if by cudom ir is dem’fible in fee, 
1“ a furrender may be to the u(e of one for life, remainder 
in tail, remainder in fee. 2 Deutu, Mt. 203: Cro. Bltf.. 
373. It is held, where by the cudom of a nianor the lord 
can grant a copyhold for three lives, he may grant it for 
an eliate coming within the intent of the cudom ; as to 
A, B, and his alligns, to hold to him and his adigns for 
the lives of thtee others, and of the longer liver of them 
fucceffively, z Ld, Ruym. 904, 1000, 

The lord of a manor may himfelf grant a copyhold 
edate at any place out of the manor ; but the fleward 
cannot grant a copyhold at a court held out of the manor. 
4 Rep. t6. Though the deward may cake furfendtrs out 
of the manor, as well as the lord, z Dtwv^ Abr. \%\. 
A deward is in place of the lord, and without a command 
to the contrary may grant lands by copy. tsc. But if a 
lord command a deward that he dial] not grant fuch a 
copy, if he grants it, it is void : and if the deward cii- 
minifhes the ancient rents and fervices, the grant will be 
void. Cro. EUk. 699. 

Things of necellity done by a deward, who is but in re- 
puted authority, arc good ifihey come in by prefentment 
of the jury; as the admittance of an heir upon prefent- 
ment, Though ads voluntary, as giants of copy* 

holl, are not good by fuch llcwards. Cio. Elrji. 699. 
If an under-deward hold a court without any dillurbance 
of the lord of the manor, though he hath no patent nor 
depuiatjon to hold it, yet it is good ; bccaufc the tenants 
are not to examine what authority he hath, nor is he 
bound to give them an account of it. Mooi no. A de^ 
puty deward may authorile another to do a particular 
ad ; but cannot make a deputy to ad in general. 
2 Salk. 95. 

In admittances, in court upon voluntary grants, the lord 
IS pr opi'Jctor ; in .ndmittanccs upon junentUi, i^eJord is 
not pnprietoi of the lands, but only a ncccdary infiiuptcm 
of convnnnce ; and in admittances by dtjcetii the lord is a 
mere wjhumcnt, not being necedary to deengthen the 
heir’s tide, but only to give the lord his fine. 4 Rip. 21, 
22. The heir of a copyholder may emer, and bring iref- 
p.^fs, before ad.miicance, being in by defeenc ; and he 
may furrenJer before admittance : but he is not comploau 
tenant to be fwornof the iiomage, or to maintain a plaint 
in the lord’s court. And if the heir do not come in and 
be admitted, on the death of his ancellor, where the fame 
is prefented and proclamation made, he may forfeit hie 
edate Go. EL 90 : 4 Rop. 22, 27, 

On furrender of a copyhold, the furrenderor or perfon 
making the fame, continues tenant till the admittance of 
the fnrrenderee ; and the furrenderee may not enter upon 
the lands, or furrender before admittance, for he hath no 
edate till then ; though it is otherwife of the hro by de* 
/cent, who is in by courfe of law, and the cudom cads the 
pofleflion upon him. Comp. Couit-Kecp. 436. A furrender 
]s not of any until admittance, and yet the furren- 
deree cannot be defrauded of the benefit of the furrender; 
for the furrenderor cannot pafs away the land to another 
or make it fubjedl to any ocher jncumbraoces ; and it the 

a lord 
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lord refufo the furreaderde admittance^ he is compellable 
in Chancery . Comp. Cirp.fiSi. 39. A grantee hath no in- 
terell veiled in him till he is admitted : but admittance 
of a copyholder for life is an admittance of him in re- 
.mainder,. for they are but one cHate; and the remainder- 
man may^ after the death of tenant for life, furrender 
without admittance. 3 Lev. 308: Cro. EL 504. 

Every admittance upon a defeent or furrender may be 
pleaded as a grant ; and a perfon may alledge the admit- 
tance of his ancellor as a grant ; and fhew the defeent to 
him, and that he entered, But he cannot plead chat 

his father was fciicd in fee, i!ic. and that he died feifed, 
and the land defeended to him. 2 Danw aoS. Admit- 
tance on furrenders miift, in all refpeds, agree with the 
furrender; the lord having only a cuftomary power to 
admit fi:un(!am focmam ‘i ?* effeSiumfurf m rtuUittonis. 4 Rip. 
26. if any are admitted otherwife, they ihall be feifed 
nccording to the furrender : yet where a voluntary fur- 
render is general, without faying to whofe ufe, a fub- 
fev]ucnt admittance may explain it. 2 Danv, 187, 204. 

In voluntary adinittanceb, if the lord iklmits any one 
rontrary cocuftom, it (liall not bind Sn hpir or futcelTor. 
If a copyholder furrender to the ufe of another, and after 
the lord, having knowledge of it, accepts tKc rent of fuch 
other out of court, this is an admittance in law: and any 
,ad, implying the conlent of the lord to the lurrendcr, 
lhall be adjudged a good admittance, i Kt// Mr. 493. 
U the fteward accept a hne of a copyholder, it amounts 
to an admittance. zDanv.iS^. But deluering a copy 
is no admittance. 

Where a cflatc is created by cuHom, that fliall 

be an admittance in law : and her cllate anting out of that 
of her hulbandS, his admittance is the admittance of her. 
Huf. 18. And Ihe who hath a widow’s cllate by the 
cullom of themanoi, upon the death of her huiband, need 
not pay a fine to the lord for the cllaie ; for this is only a’ 
branch of Che hufband'e. /M. 181. When a cuilom is, 
ttiat the wife of every copyholder for life fliall have her 
free bench, after the death of the baron, the law cafU the 
efface upon the wife, lo that ihe lhall have it before ad- 
mit tan ce, 184. But if a wife is entitled 

to her free bench by cullom, and a copyholder in fee fur- 
renders to the ufe of another, and th<n dies ; it has been 
adjudged, that the furicnderce Ibould have the land, and 
not the wife ; becaufe the wife’s title doth not commence 
till after the death of her huiband; but the piaintifPs title 
begins with the furrender, and the admittance i elates to 
that. I /nj?. 59 : 1 Sa/h. 185. 

The widow’s title commenceih not by the marriage ; 
if it did, then the huiband could do nothing in his life- 
time to prejudice it : but it is plain he may alien or ex- 
tinguilh his right, fo as to bind the eilate of the widow: 
the free bench grows out of the eilate of the huiband ; 
and it is his dying leifed which gives the widow a title, 
and as the hulbind has a defcafible eflate, fo the wife may 
hive her frec-bench defeated. 4 McJ. Rep. 452,453. 

Admittances are never by attorney, for the tenant 
ought to do fealty : though furrenders are oftentimes by 
atturney. 2 Danv. 189 A cop) holder in fee may fur* 
render in court, by letter of attorney : but not out of 
court, without a fpecial cufloin. 9 Rep. 75, 76. If one 
CM^not come into court to lunender in periou, the lord 
Ipay appoint afpccul llcward to go ro him, and take the 
fttirendcr, 1 36. A copyholder being Inland, 


the fleward of a manor here made a commilSon to one to 
receive a furrender from hiin there, and it was held 
good. 2 Danx\ 181. 

The intent of furrender s is, that the lord may not be a 
ftranger to his tenant, and the alteration of the eilate. As 
a Copyholder cannot transfer his eilate to a llranger by 
any other conveyance than furrender ; fo if one would 
exchange a copyhold with another, both znoft furrender 
to each other’s ufe, and the lord admit accordingly ; and 
if any perfon would devife a copyhold eilate, he ( annot 
do it by his will : but he mull furrender to the ufe of his 
Jail will and tellament, and in his will declare his intent. 
Cu/np, Cop.fe^. 39. Alfo where a copyholder furrenders 
to the life of his will, the lands do not pafs by the will, 
but by the furrender; the wilt being only declaratory of 
the ufes of the furrender. 1 Buljl^ 200. 

In cafe of a will, the Chancery will fupply the defeift 
of a furrender, in the behalf of children, it not to difin- 
herit the eldell fon ; and for the benefit of creditors, where 
a copyhold eilate is charged by will with the payment of 
debts, though there is no furrender to thofe ufes, it will 
be good in equity. 4 Rep, 25 : i Salk. 187: 3 Salk. 84. 
Yet it is held, that equity lhall not fupply the want 
of fuch furrender in favour of a grandchild ; or baflard, 
who is not confidcred a.s a child; ora wife againfl the heir; 
nor in behalf of legatees: but where the furrender is re- 
fuled, a will of copyhold may be fufHcient without it. 
Mr Cf\f. Fq 12 2, 124. 

1 here is no doubt but that the Courts of Equity will 
fupply the fill render of a copyhold. It is faid how- 
ever to be now fettled that, unlefs there be a valuable 
confidcraiion, they will not Lnterpofe for fuch purpofe, 
but in favour of three defcripiions of perfons only ; 
Cud.ton.^ IFiJe and Cf d ln-i \ and even in fuch cafes they 
proceed fubjedl to ff'veral rcllridlions. For though they 
will fupply the furrender of copyholds in favour of 
ci editors, if the other eftates, liable to the payment of 
debts, are not iuflvient ; [Drake v. Robinfon, 1 P. lJ'‘tns^ 
V. FJtyt 2 Pro. C. 325 :) Yet if there be 
both freehold and topvhold ellates devifed for the pay- 
ment of debts, and the freehold be fuflicient for fuch* 
purpofe, they will not fupply the furrender of the copy- 
hold. Raftorw. Stock, i Eq.M. 123,4: Htllierw. Fan ant, 
Exch. Tnn. 1791 ; and fee 3 P, Wms. 98. inn. 

In fupplyingafuiTcnderin favour of a wife, or younger 
cluidren, courts of bq^uity, as has been already obferved, 
reipedt the claims of the heir at law ; and theiefore will 
not lnterpofe, if the heir would thereby be left unpro- 
vided for. Kettle V. ToMnJhendy I Salk. 187; Hawkins. 
V. Ltnf, I Atk. 387.— -But the heir whofe claim is to be 
thus reipeded, mull be one for whom the tcllator was 
under as firong a moraU)bligation to provide, as hr the 
dev i fee. Chapman v. Gihfin^ 3 Ere. C, R. 2 2g. And if the 
iupplying of the iuriendcr would not difinherit fuch 
heir, courts of Equity will fupply it in favour of the 
wife, (hough ihe \be otherwife provided for. Snii/h v. 
Bilker^ 1 Atk. 386. — But it was held in Rfs v. Rfs, 1 Eq^ 
Ab. 124, that they ought not to fupply a furrender fur 
younger children agaiuit an eider, to make them in a 
Ixucr fuuation than the elder.— Yet fee Cook v. Amham, 

3 P, Afwj. 283: Fm} lifer 35. 

In I holt* cafes m which the Court will fupply a fur- 
render, It is to be undcrllood that the clfedt of the fur- 
Icndcr is bounded by the motive which induces the court 

to 
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to fapply it ; therefore where the leftator devifcd a copy 
hold to (ruilees, in truft, to fell and to pay the interelb 
of the produce to the wife during her life^ and after her 
death to a (Iranger) the Court, though ic fupplied the 
furrcnder in favour of the wife, decreed that the cuA 
ternary heir (hould be at liberty to apply after her death. 
Mirjhn V. Gowen^ 3 Brd, C, R, 1 70 .—Courts of Equity 
will in fupplying the furrender of a qopyhold eftate in 
favour of a pwchafor for a valuable confideration, go Aill 
further ; for they will not only lupply it againft the party 
himfelf and his heir; {Batht v. Htllt %Ch, Rep. 113;) 
but will alfo fupply ic again (I his aflignees and creditors, 
if he become a bankrupt. Tajlor v. U^heeltt^ 2 Vun, 565. 

In the cafe of copyholds deviled to charitable ufes, the 
want of furrrender in fuch cafes is made good, not by , 
thediferetion of the courf, but by the (irong and general 
words of 43 E/iz. f. 4. jittotnej Gennal V. Bureiett, 

2 J"ein 755 ! Duke^s Chat. Ufes 84: jittotnej General v. 

Jndrt^iiSy 1 225. 

A ce/lut qu€ iruft may devife an intereH in land, 
without furrcnder ; and if copyhold lands are in mort- 
gage, the mortgagor can dilpole of the equity of redemp- 
tion by will, without any furrcnder made; becaufe he 
hath at that time no eAate in the land, whereof to make 
a furrcnder. Pieced. Cane. 320,322. One jointenant 
may funender his part in the ]<inds to the ufe of his will. 
And where there are two jointenants of a copy- 
hold in fee, if one of them m^rke a lui render to the 
ufe of his will, and die, and Jie devilec is admitted, 
the furifnder and admittance lhall bind the furvivor. 

2 Cif>. 100. 

A luri endcr may not be to commence tn /. tme ; as after 
the death of the lurrenderor, though copyholds may 
be furrendered to the ufe of a man’s wi . Match 177. 
A copyholdci cannot lur.-ender an cllaie <iblolutely to an- 
other, and leave a particular clUre m himieif. though 
he may fuircndcr to ufes^ A copyholder furrendticd 
to the o tf of his wife and younger fon, without trcniion- 
ing what cllate : and adjudged, that they had an chute 
tor life 4 Rep. 29. Jf a man having bought a copy- 
hold to himfeli, his wife and daughter, and their heirs, 
afterwards fui lenders it to another and his heirs, for ie- 
cuiing a fum of money; after his death, the iurrenderee 
ihall not be entitled to the land, it being an advance- 
ment for the wife and daughter. 2 Vein. 1 20. 

A feme covert may receive a copyhold eftate, by fur- 
rcnder from her hulband, becaule ijje conies not in itn- 
incuiately by him, but by the admittance of the Joid, 
according to the furrcnder. 4 Rep. 29 b. A feme covert 
is to be iccrecly examined by the fteward, on her futren- 
dciing her eftate. Co. Ltt. 59. An infant furrendered 
his cop>hoJd, and afterwards entered at full age, and 
it was held lawful, though the furrenderee was admitted. 
Moot 597. • 

By the general cuftomof copyhold eftates, copyholders 
may furrcnder m court, and need not allcagc any par- 
ticular coftom to warrant it : but where they furrcnder 
out of court, into the hands of the lord by cuftomary te- 
nants, cuftom muff be pleaded, c^kcp.yi • * 
jibr. 500. Surrenders out of court are to be prejaited at 
the next court ; for it is not an cfFeflual furrcnder till 
prcfcnied in court V^herc a copy holder in fee furrenders 
out of court, and dies before it is prefented, yet the fur- 


I render, being prefeited at the next coorr, will Sand 
) good, and ^ue u/e fhall be admitted ; h if ie/fuJ que 
I q/e dies before ic is prmnted, his heir fhali be admitted* 
But if the furrender be not prefented at the next court, 
it is void* Co.Lti. 6 li 2 iDtfxrv. 188. Jf chc tenants 
by whofe hafids the furrender was made fhall die, and 
this upon proof is prefented in court, it is well enough. 
4 Rep. 29. 

Tenants refufiog to make prefentment, are compellable 
in the lord’s court. And by furrender of copyhold lands 
to the ufe of a mortgagee, the lands are bound in equity, 
though the foi render be not prefented at the next comt, 
2 Wi. 449. When a copyholder furrendcis upon con- 
dition, and this is prefented abfoluiely, the preletitmenc 
is void ; but where a conditional furrender is piefentcd, 
and the fteward omits entering the condition, on proof 
thereof the condition fliall not be avoided ; but the roVs 
fhall be amended ^Rep 25. A copyhoiaer may fur- 
render to the ufe of anatner, leferving icnt with a condi* 
tion of re entry for non payment, and in default of pay- 
ment may rc-«nter. loul 21. 

If a copyholder of inheritance takes a leafc for years of 
hi| copyhold eftate, it is a fun endcr in law of his copy- 
hold. Where there is a tenant for life, and remainder 
in fee, he in remainder may funender his eftate, if there 
be no cuftom to the contrary. 3 Leo^i. 329. If 4 fur- 
render i> made with remainders ovn, cafe lies, for him 
in remainder againft a copyholder for life, who commits 
walle, 3 L(n\ 128. A furrenderee of a reveifion of 
a copyhold is an affignee within the equity of the S/at. 
32 //. 8. c. 34, to bring a<ftion of debt or covenant againft 
Icflce, tiTr. 1 ba/k. i8c. A copyholder in ice fui renders 
to the ufe of one for fife, with remainder to another for 
life, remainder to another in fee ; as the particular eftates 
and rcniaindcrwnakc but one eftate, there is but one fine 
du^tu the lord. 2 Danv 191. 

The ft Hits and append of a copyhold tenure, that 
it hath in common with tiee tenures arc F(alt\, 

(as well in rents as otherwifc,) and PJihiats. 'ihc 

two latter belong only to copynolds of inheritance ; the 
former to thofe ioi life alfo. But befidcs thefc, Copyholds 
have alfo Hcno/i, Watdjhip and bmeu Hcriots are in- 
cident to both fpecics of copyhold ; but wardftiip and 
fines CO ihofe of inheritance only. — Wardfhip in copy- 
hold eftates partakes both of that in chivalry, and that in 
focage. J..ike that in chivalry the lord is the l^gal guar- 
dian, who ufualiy afligns fome rchiion of the infant 
tenant to in his Head: and he, like guardian in fo- 
cage, is accountable to his ward for the prohts. Of 6ncs, 
fome are in the nature of ptimet fcijtns due on the death 
of each tenant; others are mere hncs for the alienation 
of the lands* In fome manois only one of thefe forts can 
be demanded; in fonic both, aid in others neither. 
They arc iometimes arbitrary and at the will of the loid, 
fometimes fixed by cuftom . but even when aibitrary, the 
courts of law, in favour of the liberty of copy holders 
have lied them down to be rea/vnaO e in their extent: 
6therwjfe they might amount to a cluherifon of the eftate* 
No fine therefore is allowed to be taken upon defeents or 
alienations (uniefs in particular circumftances) of more 
than two years* improved value of thccllate. zCh.Rcp. 
134, ^ezComm.^y. 

Finas 
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Putfs arc paid to the lord on aJmStItances ; and may be 
cn cvciy change of the cftatc by loul or lenmt; 
'J he lord may have an afiion of debt for his fine , or may 
dillrain by cuftom. 4 27 : 13 ?<'/>. 2. 

An Zjcr/o/ is a duty to the lord^ tendered at the death 
of the renaat, or on a fiirrcnder and alienation of an efiare : 
atid is the bell beall or grods, found in thcpoficfiion ol the 
tcn«ant decciilcd, or oiliei wile, according locullom. And 
for hoiioth, iclicfs the lord o ay dillrain, or biing 
adlion of (VL t I' aLc/. Set* tiile 

RtlteJ lb a liini of money wliith emy topyhoIJrr In fee, 
01 fret hoi. Icr of a manoi pa) s 10 the lord, on the <leaih 
of his anccUcT ; jnid is gtiKially a ycai’s profits of his 
Ian i See titles lenmc ; PJ r/. 

fignify any duty \vliatfoc\ cr acci uiiig unto iKe 
loid from teranti ; and aic ni'tnnly annu.d, and acciden-* 
f:il ; but coiporal, as homage, fc.uty, iSc. Coint 

AWf> 7. 8, 9, wV. 

CohyioUs efibrai^ and are frfeiicJ in many cafes ; 
of a co/iyAo'rt' cHatc, is either where the lards fall 
into the hands of the lord for want an heir to inherit 
them ; or where the copyholder ommics felony, Oj*e. But 
befoie the lord can tutor on an «"lt.ii€ cfchcated, the be- 
fKai^'jhfy to pf fmt tt proceeding from 

irfaforis, felonies, a'ienaiion by deed, a prrftHhuvt of 
them niufl be alio made in court, that the loid may hate 
notice of thc'ni. A copyholder rcfuiing to do fuit of court, 
being fufficieiitl) warned, is a forfeiture ^f his ellate; iinlefs 
he be prevenctii by fickncl.*;, inundations of w.itcr, "j/r. 
If the Imd demandefh his lent, and the cr)pylu)ldcr being 
piefent, denies to pay it at the time jtquircd, this is a 
forfeiture ; Out if the tenant be not upon the ground 
when demanded, tlic lord mufl coniiniic his demand upon 
the land, fo that by continual denial in law, it may 
amount to a denial in fafl * though it is faid there mufl 
be a demand from the perfon of the copyholder, and a 
wilful deniaJ, to make a forfeiture. 

if a Copyholder do nor perform the ferviccs due to his 
Joid ; or if he fue a replevin againik the lord, u3>on the 
lord’s lawful diflrefs for his rent or ferviccs, thefe are for- 
feitures. If the lord upon admittance of a copyholder, 
the fine by the cullom of the manor being certain, de- 
xnandeth his fine, and the copyholder denieth to pay it 
upon demand, this it a forfeiture. 

Upon the defeent of any copyhold of inheritance, the 
heir by the general cullom is tied, upon three folemn 
proclamations, made at three fcvcral couits, to come in 
and be admitted to his copyhold; or if he failcth therein, 
this failure workclh a forfeiture 5 but if an fnfani come 
not in to be admitted at three prociamation.s, it is no 
forfeiture : fo of one beyond fea, tri’c. 

An idcor, lunatick, ^c. though able to take copy- 
holds, they yet are unable to forfeit them: and in ref]»c:Cl 
toothers, forfeitures may be mitigated by cuflom, and 
the ccpyholdci only amerced. By ^tat, 9 Cfo, 1. c. 29, 
On default of infants and feme coverts appearing to be 
admitted tenants to copyhold lands, the lord or his 
fleward may name a perfon to be guardian or attorney for 
them, and by fuch guardian, admit them : and if the 
ufual fine thereon be not paid in three months, bein? de- 
manded in writing, the lord may enter on thcconyhold, 
receive the rents, till the fine is paid with all cnarges. 
And by this ftatute no infant or feme covert iliall forfeit 


any copyhold lands for their negled to come to court to 
be admitted, or refufal to pay any fine. 

I'he general cufiom of copyholds allows a copyholder 
to m'lke a leafe for one year of his copyhold ellate, and 
no more, without incurring a forfeiture : but a copy- 
holder may nuke a Icafc for one year, and covenant with 
the lefTee, that, after the end of that year, he (hall have 
the fame for another year, and fo from year to year du- 
ring the fpace of feveii yean, Wc. and be no forfeiture. 
C'o. [ftw. 300. Foi this dotv not amount to a leafe, but 
is only .1 covenant, fubjcvHing the covenantor to an aflion 
for damage^. Though a cop) holder may not make a leafe 
to hold for one year, ^nd fo from year to year duiing 
hi-i life, excepting one d.iy >e.irly, which will be a 
foifcitiue, ing a incic cvalion. But a licence to leafe 
may be had. A woman who was a copyholder in fee 
married, her hulbind m.idc a Icafc for years, not wai- 
ranted by the cuilom, wlii^h wiis a forfeiture; the huf- 
band died ; and adjudged that the lord fliall not take 
advantage of this forfeiture after his death, but the 
wife (hall enjoy the ellate, C10, Cm, 7. And {^o\kip. 
%i to 25, 

Livery upon any ronvcyance of a copyhold cflatc 
amounts to a forlcjiure. And yet if a cop) holder for 
life funender to another in fee, this is no forfeiture ; 
for it paflcth by the furrender to the lord, and not by 
lively. 

If copyholder for life cut down timber-trees, it is a for- 
feiture of his copyhold ; though fuch cop) holder may take 
houle-boie, hedge bote, and plough-botc, upon his copy- 
hold, of common right, as a thing incident to the grant; 
if he be not rcllraincd by tullorn, to take them by the 
afllgnmcnt of the lord or lus bailiff. Where a copy- 
holder for life fells timber-trees, the lord may take them, 
and the ellate is forfeited : but if undcr-lcfTec for years of 
a copyholder cut down timber, this (hall not be a foi- 
feitiirc of the copyhold eftaic, but the lord is put to his 
aiilion on the cale agninll the Icflee. 1 Bulfl. 150: ^tylc 
233. A copyhold granted to two for their lives fuc- 
celiively, where the cullom of the manor is, that they 
lhall not fell trees ; if the firll copyholder for life cut 
down trees, it is not only a forfeiture of his own 
ellate for life, but of him in remainder. Moor 49. 

In other cafes, a copyholder for life, committing walle, 
(hall not forfeit the ellate of him in remainder. Cro.Elix, 
880. If copyholder for life, where the remainder is over 
for life, commits a forfeiture by walle, isfe. he in re- 
mainder (hall not enter, but the lord. 2 Dam\ 198. 
A copyholder committing walle voluntary, or pcrmifiivc, 
this is a (orfeiture; voluntary, as if he pull down any 
hoiife, though built by himfclf ; lop trees, and (ell them, 
plough up meadow, whereby the ground is made worfe, 
Permiffive, If he fuffer the rcof of the houfc to let 
in rain, or the houfe to fall ; or if he permit his meadow 
ground to be furrounJed with water, fo chat it becomes 
inarlhy, or his arable land to be thus funounded and 
become unpiofitable, fife, thefe and the like are forfei- 
tures. Sec 2 Danv, Abr„ 191, 193, 196, fife: 1 Abr% 
509, 510, fAe. 

if a feme copyholder for life takes hu(band, who com- 
mits wade and dies, the ellate of the feme is forfeited : 
Though not if a dranger commit the walle, without the 
aflent of the hufband. 4 Rep, the diderenco 
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between copyholder for ltfe> and copyholder !a fee, in 
this refpe^b ; nolefi wafte is didinguiui^ from other for* 
feitures ? 

Moil forfeitares are caufed by a£is contrary to the te- 
nure: But a fucceeding lord of a manor* (hall not have 
any advantage of a forfeiture, by wafte done by a copy- 
holder in tne time of his prcdeceftbr. a SU, 8. And if 
a prefehc lord doth any thing whereby he acknowldges 
the perfon to be his tenant after forfeiture, this acknow- 
ledgment is a confirmation of bis eftatc, CsieV Cep* 

The court of Chancery will fometimes relieve againft 
a forfeiture for walle, and compel the lord to re-admit> on 
receiving ratisfa£lion for the injury he has fuftained Such 
relief is particularly given where the wafte is committed, 
through ignorance ; or where the wafte is merely per- 
mulive, and there has not been an obftinate perfeverance, 
in negle£ling to repair after notice, i C. C.95 : Pje. Cb, 
568. Another inftance in which relief againft forfei- 
ture for wafte U faid to be proper, is wheie the lelTee 
of a copyholder commits wafte without his cliretUon or 
pnvit). Iotb,2^y. But in this latter cafe it maybe 
doubted whethei ihc wafte is a forfeiture. See Mo 49. 

Alio, When theeftateis foifeited for non-payment of 
rent, a fine, or fuch things, where a value may be fet 
on tliem, and compenfation made the lord on any laches 
of time, the tenant may be relieved ; for there the land 
is but in mturc of a fccurity for thofc fums. Pneed, Chan. 
SCg, 1572, 

In cafe of making a lea^c fur years, without licence, 
and not warranted b) cuilom, lound to be a forfeiture at 
law, equity has nothing do with it, to give any re- 
medy ; \t is like to a feoffment made, 01 hnc levied by 
pirticular tenants, againft which there can be no relief. 
/^//. 574. Where copyhold lands arc purcl ifcd iu fee, 
in trull tor an alien, the lands are not iei^ iblc by the 
King ; nor is the trull forfeited to him ; foi it the linJs 
wuc torfcMtcd as purchafed for fuch alien, then the 
loid of the manor would loie his fines and Ici vices, 

H ird, 436 

By Staf. 10 Geo. 2 c. 26, Copyhold eftntes of poor 
piiloners, nMy be aftigncd to creditors, .'ind the aftignces 
admitted bv the lord, on paying tne ulnal fine due on a 
Airrender, and fee Star. 1 Geo. 3. c. 17 } 14, as to 

Dy S/a/. 3 1 Gio 2. e. 14. ^ I, already mentioned, copy- 
holdeis are not to vote for Knights of the Shire. — The 
admiftion of infants and feme coverts entitled by dcftcn‘, 
or fiiijcndrr to the ufe of a will is rrguiat(.d by S/af. 9 
G(0. i. i. 29 — And the 5 Gto 3 c. 46, (cxplaiiucl 
by 6 Gto 3 c. 49,) compels the llewriid to receive the 
ilampdury on admiliion, Uc. at the fame time he receives 
the fees of court. 

Sec further as to Copyholds in general Com. Dig. title 
Cop\hdd. Sec Cctnp. Com/ Krepu ^ througliout Nclfon^j 
Lex Mama 1 01* , zd ^ 6 \t. Coke's Comphat CopyhoUUr. And 
4 Rtp. 21 to 25, 

COPY-RIGHT. The c^clu^Ive right of printing and 
pubhlhing copies of any literary peiformanct ; extended 
alfo to mulic, engravings, tJ’c. See tu. Literaiy Pio^tt/y. 

COfeAAGE, Lotaagtum.'\ A kind of extraordinary im- 
pofit ion, growing upon lume urulual occafion, and Items 
to be of certain mcaluics of corn; for coir^ hitnixs a 
meaAire of wheat. See 2. c. li 6 :dV«w 3 6 . 

hnub. 8 - Blount. 


CQRACLB* A flna]! b<M ufed by fiflicrincii on fome 
parts of the river Sivtm, made 6f an oval form, of fplic 
fallow twifs ipcerwoven, and 00 that part ztkt the water 
covered with leather, in which one man, being feated in 
the middle, will row himfelf fwiftly with one hand, while 
with the other he manages his net or filh-tackle : and 
coming off the water, he will rake the light veiTe^ on hU 
back, and carry it home. This boat is of the fame nature 
as the Indian ea/wj: though not of the fame forms or em- 
ployed Co the like ufe. But fuenr if not long out of life ? 

CORAM NON JUDICE, Is when a caufe is brought 
and determined in a court whereof the judges have not 
any jurirdidlion ; then it is Aiid to be emammonjuihce^ 
and void, a Cro. 351. 

CORBEL STONES, Are flones wherein images ftaadi 
4he old EngHjh coy help was properly a nich in the wall of a 
church, or other ftrudlure in which an image was placed 
for ornament or fuperflition ; and the corbel Hones were 
the fmemth poliihed Hones, laid for the front and outfide 
of the corbels or niches. The niches remain on the out- 
fide of very many churches and Heeplcs in Englamd^ though 
the little Hatutes and reliques are moH of them broken 
down. Paroih, Anttq. 575. 

CORD OP WOOD, Is a quantity of wood eight feet 
long, four feet broad, and four feet high, ordained by 
the Hatute. 

CORDAGE, Ft.] Is a general appellation for all ftuff 
to make ropes, and for all kind of ropes belonging to 
the rigging of a /hip : it is mentioned in 1 3 . 2. r. 1 3. 

and fee S/af. 25 GiO. 3. c, 56, againH frauds in the nunu- 
faflurc of cordage for lliippiiig. 

CORDINER, See Cu dwaincr, 

CORDUBANARIUS, A Cotd’ja/mr ; A fliocinaker. 
from the Fr- Coidouaim.eiy a Ihocm^kcr , we call 
him vulgarly a Cotdwaintt \ and lo this word is ufed 
in divcis Hatutes; as 3 ILS. t. 10: 5/^8. r 7 ; 27 
If.S^L. 14; 5 avd 6 Ed. 6 . c. 13 ' I I t 22 ^ 

By which laft Hatutes the Mafters and WaidcnN of the 
Cofd.jahieis' Company in Loudon^ tAc. arc to appoint feai cli - 
ers and triers of bather; and leather i.*! not to be fold 
before fearched and fealed, 

CORETES, Irom the Brit. Coyed, pools, ponds, 

Z:/ cum futs pijcthus it coretibus anj^udUrum ei turn i*/o 
teiritorio fuo. l 3 u Frcfnr. 

CORIUM FORI SF A CERE, Was where a per/bn was 
condemned to be whipped ; which was anuen^Iy the pu. 
nifhmcnt of* a fervant. Cc/ inpeuUuy the fame; and 
€G)tum ndimae is 10 compound lor a whipping. 

CORN. As to the general prosifions relaiiso to the 
importation and expoi taiion of Con , See title Nai tgat 1 1- 
AfL . — And as to the exportation of Corn 10 enemies irj 
time of war. Sec S/a/ 3 3 Geo 3. r, 27 ; and tit. Trcajvn. 

No can was formeily to be exported, without 
the King’s licence; except for the victualling of (hips, 
and in fjmc Ipccial cales, from fome ports only and 
none might by S/a/. 5 b/iz. c. 12. buy lotn to fell again, 
without liccnct fiomjuHices. But now corn^ as wheat, 
barley, oars, . may be exforted to St.ntcs in amity 
when they exceed not certain prices, regulated by many 
Hatutes and the cxpoiicrs of it ftiali pay no dury 01 cuf- 
lom, hat be intitled to bounty-money or a ccuam al- 
io w?ri ' for exportation 

By iS'a/. X I Geo 2. c. 22, If any perfon ufe violence on 

jaiivilt j crlcu :u iundei him Xicni buying rf c:p):ng rf / 

LO 
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to any fea-porc town to be tranfported, he (hall be 
imprifoned by t<i^O joilices, for not more than exceeding 
three months^ and bd publickly whipped, .lud commit- 
ting a fecond ofience, or dellroying granaries^ or corn in 
nny boat or vcflci, to be adjudged a felon, and tranfported 
for feven years: and the hundred to make good the 
damage, if not above loo /. as in cafes of robbery ; where 
an offender ii not apprehended and conviflcd within 
twelve irtonths ; blit notice muft be given to the ccnftable 
in two days. — Sta/ 24 Geo. 2. r. 56, ordains tJie boun- 
ty 9 on giound corn to be regulated by weight ; and Staf. 
26 2 r. 1^. appoints intereli to be paid on deben 

tures for the bounty of corn exported. A corn-market 
eilablidied at Wdlmhifltr by 31 Gco.z r. 25. § i. 
Forms of the certiiKates of prices of grain, to regulate 
the price of bread are fettled by 5 tat, 31 Geo, 2. c. 29. 
See title Lrtad, 

The lad arts now in force to regulate the returns of 
the pi ices of grain arc Jr Geo. 3. c. 30: 33prc. 3. 
c. 65;. by the former of which, Stats, i 'Jac, 2. / . 19 : 

^ Gro. 2 f. 12- 3 r. 39 ; 13 Gw 3. 

f. 43 : 2iGts 3 c. 50. fff 29 Gw 3. c. 5ft. are all repeal- 
ed; asalfo every provifion in any other ad for regulating 
the importation of wheat, except fuch as relate to 
the making of mnh for exportation and ihc exportation 
thereof. — So much of Sfat, 15 Cai , 2 c. 7. as prohibits 
the buying of com to fell again, and the laying it up in 
granaries is alfo repealed. 

By thefe htoivits 31 Gto r. 30 : 33 Gw. 3. r. 65. 
bounties are granted on exportation at certain prices, and 
the exportation prohibited when at higher prices,— the 
cjuantity of corn to be exported to foreign countries is 
fettled — The maritime counties of arc divided 

into diftrids.— The exportation of coin to be regulated 
in London^ htfit, IJft \ and Suffix by the prices at the Corn- 
Kxchangc, the proprietor s’of which arc to appoint an In- 
fpedor of corn retuini, to whom weekly returns are to 
bj made by the fadors • and he is to make up weekly 
accounts, and tranfmit the average price to the Recei- 
ver of the returns, to be tranfmittcd to the ofHcers of the 
ciidoms, and Inferted in ihcZ,rWc/; gazette — The expor- 
tation in other diAr ids, and in Scotland^ to be regulated by 
the prices at different appointed places, for which ma)ors 
juAices, are to chd Infptdors — Declarations arc to 
be ti uly made by fadors of the corn fold by them ; — Orders 
of council may be made to regulate importation or e\ 
portation, from time to time. Such Oiders to be laid 
b ff^re parliament. —Ste alio 32 3.r. 50,siid 

33 Gfo 3. c. 3, as to the exportation of wheat, and as 
lu tr.ini-Aiippmg of corn brought coallwi/c. 

r 1 he above is a Ihort abArad of the l.iw on a very 
fludu.iting fubjed ; .it the time ihis part of the work was 
p*iihng through lh«' prtfs. 'Jantaiy 1,94] 

CUKN \(Tb., C .x/j/w//., from the Lat. Oi^nu a hnrn ] 
A kind of tenure in g'-and feijiant) ; the fervicc of 
which vvas to blow a horn when any invafion of the Si<ts 
was pcrcewed. and by this tenure many perfons held 
tlieir larJa Northward, .about the wall commonly called 
the // . J/. CiukokL Biitan. 60 ). This old fervice of 
h^*‘n ^/oaurV/^ was afterwards p.iid in money, and the Aie- 
riffs accounted for it under the title of Couiagiutaj^%\t 
' ( oJ^e in his firA Ii^Aitutc, 107. fays Is 

alfo called in the old books Hcr'i^tU \ but they feem to 
fl.fjer much, bcc Ho tJSgtU, 


CORNAREjTo blow in the horn .— 3 lii/./*mr//>. i8r. 
CORN RteNTSf By S/at. i8 El. c. 6 , on college lea- 
fes, one^hird of Ike old rent t6 b^ referved in wheat or 
malt, fsfe. The invention of Lord Treafurer Burhighy and 
Sir Tbo, Smith, who obferved the value of money to Auk 
much, and the price of proviAons to rife greatly, on our 
communication with the Indtes] and therefore devifed 
this method for upholding the revenues of the colleges. 
2 Vomnt. 322. 

CORNW'ALL, a royal duchy belonging to the Prince 
of abounding with mines, and having Stannary 

courts, tfc. It yields a great revenue to the Prince. 
How leafcsare to be madeof lands in the dutchy of Cotn- 
wall, for three lives, or thirty one years, under the an- 
cient rents, See Stat, 13 Car, 2. c, 4. aud 12 ^dnn. 
€, 22: z^Gco, 2. r. 50: and i Geo, 3. c, 11. Afljzes for 
Cofn^all not confined to Launccjlon, i Gto, 1. r.45. Leafes 
by PtifiLe of IValts of lands in Cornwall where good. 10 
Geo, 2, € 9, xo 1 1. What leafes and grants 

by the king jfhall be good 33 Gto, 2. c. 10. See title 
King. 

CORODY, Corodtum,] Signifies a Aim of money or al- 
lowance of meat, drink, and clothing due to the King 
from an abbey, or other houfe of religion, whereof he 
was founder towards the fuAcntacion of fuch a one of his 
fervants as he thought fit to bcAow it upon. The dif- 
ference between a corody 3 .nd a paifion Teems to be, that a 
coiody w.is allowed towards the maintenance of any of the 
King’s fervants iti an abbey ; a penjion is given to one of 
the King’s chiplains, for hi$ better maintenance, till he 
may be provided of a benefice ; And as to both thefe, 
S^eFttz,Na/, Br fol. 2^0 ; where are fee down all the 
Cofod/fs and pcniions that our abbics, when they wcie 
Aanding were obliged to pay to the King. 

Coiodv is ancient in our laws : And it is mentioned in 
Staundj, Pucrog, 44. Aud by the Siat, of Wijlm, 2. c, 2>, 
it is ordained, that an afiilc Avail lie for a coiody. It is 
alfo appaient by Stat. 34 35 //. 8 lap. 26, th^tcejodns 

belonged fometimes to biAiops, and noblemen, from 
nionallcrics : And in the N/zv hftns of Law, it is laid 
that a coro^ may be due to a common perfon, by grant 
from one to another , or of common right to him that is 
a founder of a leliglous houfe, nor' holdeii in Franks 
almot^nt ; for that tenure was a diicharge of all coiodns 
in itfelf ; By this book it likewife appears, that a co/oay 
is either certain or uncertain, and may be not only for 
Jilc 01 years, but in fee. Tlfn/f dt Ly: 2 In/L 630. See 
the hhnajluon Angluanum^ for the form of a grant of a 
corody. 

CoRonio IIabfndo, A writ to exa^ a cot oily of an 
abbey or rdigious houfe. Ong. 264. 

CORONA MALA, or^MALA CORONA, The 
clcigy who abufed tbeir charadler, were formerly fo called. 

IjhuHt, 

CORONARC FILIUM, to make one’s Ton a prieA. 
Anciently loids of manors, wlu^fe tenants held by vtlUn- 
age, did prohibit them coionatcjihos, leA Aich lords Ihould 
lofe a villein by their cnieiing into holy orders: For or- 
dination changed their condition, and gave them liberty, 
to the prejudice of the lord, who could before c\a,m them 
as his natijci or hoi a ftr*uahis,^}iomo Onouatus was one 
who had received the fafnonfuit, as preparatory to fupe- 
rior orders ; and the in form of a corona, or 

crown of thorns. Cowel, 


CORONER. 



CORONER. I.— II; 


Coroner. Coronator, d Cor<m,^ An ancient offi- 
cer at the Common law. Mention is made of hiiA in 
King Athtlflan^ charter lo Bcvn(;fs 
- He is called Coroner^ CQjoHfltof^hccaui'e he hath prm- 
ci^.iUy to do with pleas of the crown, or fuch wherein the 
kini; is more immediately concerned, 2 /yj//. 31 : 4//^. 
X71. And in this Ij^ht the Lord Chief JulUce of the 
King’s Bench is the principal Coroner in the kingdom, 
and insy (if he pleafes) exercife the jurildidlioo of a 
coioner in any part of the realm. 4 Rtp, 57. But there 
are alfo p.iriicular coroners for every county of En^lm'i ; 
ufually four, but fomccimes fix, and fometimes fewer. 
l\ N.B, 163. This office is ot equal antiquity with that 
of fficriff, and was ordained together with himto keep the 
peace, when the earls gave up the wardlhip of the coun- 
ty. ]\rt}}or r. I, ^ 3* 

I. Hij ; a*t 4 Remo*vaL 

II. I. ///f Pou^n ami Ditty ; 2. /Bs Fees for the Exeeun 
tion of hrs Duty \ and 3. 'Hu Punifimcnt fot the 
Breath of It, 

I. He 18 STii L CHOSEN b)' all ihc freeholders in the couo- 
ty court; a' by thepolicyofour aniicntlaws, theflicriil’and 
^onfcivMtors of the peace, and all other officers were, who 
were concerned in matters that alTc^Jled the liberty of the 
people. And as verderors of the foicfl Hill are, 

whole bufinefs it is to Hand between the Picrogativc and 
the SubjedI in the execution of the laws, for this 
purpolc there is a writ at common law th ccionatete ehgttulo 
F. N, B. 163. in which it Is exprefsly commanded the/heriffi 
(j.n I tnkm eVtgi fatutt, qui mhus it feiat, it *veht^ et 
pofity cjficio tVi tntendere'* See pojt. And, in order to effeft 
this the more furcly, it was enabled by iitat. hPeffm. l, 
3 Ed, ir r. 10, that none but lawful and difcreec hdpfts 
ihould be chofen ; and there was an initance in the 
5 Ed, HI. of a man being removed from this office bc- 
cauie he was oniy a merchant, z Inf, 32 But it feems 
it is now Aifficient if a man hath lands enough to be 
made a knight; (which by the Jiotutum de tmliuLus^ 
1 Li. II. wcie lands to the amount of 20/. pet annum ;) 
whether he be really knighted or not, /?. 163, 4. 
For the Coroner ought to have an rllatc fuflicicnt to 
maintain the dignity of his office, and anfwer any fines 
that m.iy be fet upon him for his mi (behaviour. Ibid, 
And if he hath not enough to anfwer, liU fine fliaJl 
be levied on the county, as the punifhmc-nt for dealing 
an infufficient officer. Mltror, c,\, J 3: 2 luji, 175. 
Now indeed, through the culpable negled of gentlemen 
of property, this office has been fuffered to fall into 
difrepute, and get into low and indigent hands ; fo that, 
although formerly no coroners would condefeend to be 
paid for ferving their country, and they were by the 
aforefaid Stat, 1, exprefsly forbidden to take a 

reward, under pain of great forfeiture to the king ; 
yet for many years part they have only dcfired to be 
chofen for the fake of their perquifitei; bciiig alloVitd 
fees for their attendance, bee pofl, JL z. 

By Utat, 28 Ed, 3. c, 6. it is enabled, That all co- 
roners of the counties fhall be chofen in the full counties 
of the moft mete and lawful people that fhall be fpund 
in the fame counties, to execute the faid office; faved 
always to the King, and oiher lords, who ought to make 
iuch coroners, their feignories and franchifes.’* 

Vou I. 


oaths of^ allegiance, Aipreinacy^ and thjnratiotd^ 
are be taken, and then the oaths of office 1 wHea^tho 
coconer is defied, and fworn imp his office, hp Is to 
remember the qualiiication«>a£fs, and in due time, to take < 
the facramcnr, and oaths of ab>ucation, Impey^t Sheriff, 

In the cafe of ekAion by freeholders, where the ma- 
jority cannot he determined bythetiew, upon the holding 
up of handv the ShersflT upon the demand of a poll to be 
taken of the numbers, ought not to deny it; nor ought he 
to deny a fern tiny into the polls, when properly required, 
upon a fuggelHoa that noti'fitcHolders have ^llcd : for 
how otherwifecan the majority of freeholder beafeertain- 
cd f It is an ele^ion at common Uw, and this fuutiny is 
as incident to enquire into the polls, aa numbering of the 
polls is incident to the bolding up of hands; oor can 
the juft majority be otherwife duly dlfcovCred or declared* 
Ffiem, 17:2 rent, 25 : | Aiw/. 206; 2 Lev* JO. 

The Coroner is chofen for life : but may be removed, 
by either being made ftierifF, or chofen verderor, vybich 
are offices incompatible with the other; or by the 
King’s writ de cof'ounjore evonrrandet for a caufe to he 
therein affigned; as that he is engaged in other bufinefe, 
is incapacitated by years, or ficknefe, hath not a feffici- 
ent eftate in the county, or lives in an inconvenient part 
of it. F, N, B, 163, 4: Sec poft. And by ^tat, 25 Gem. II* 
e, 29, extortion, neglfcl, or milbchaviour, are aifo made 
caufes of removal. Seepoji. II. 3. 

There arc Special Coroners, wiihin divers liberties, as 
well as the ordinary officers in every county; as the 
Qoronet of the Vet ge^ which is aceiCain compafs about 
the King’s court; who is likewife called Qoiwo ef the 
King's boufchuld, Cronip. Jurlf. 102. 

Ihe King’s coioner fliall execute his office within the 
verge. Stat* 32 f/. 8. r. 20.,/r<V. 7. Some corporalioiis 
and colleges are licenfed by charter to appoint tlieir 
coroners wiihin their own prccinfts. 4////?. 271. For 
what arifes on the high fca, we read of coroners appointed 
by the King or his atlmiral. z HaU's HJi, Jr, C, 53. 
Sec Corona of the King's Houftheld, 

It is faid Coroners are of three kinds, f , By virtue of an 
office. 2, By charter or cominiffion. 3, By cJciHon. 

I . TheChirf Jufticcof K, ^heLord Mayoro/Lon* 
Jrtt is by charter 18 £ IV. Coroner of London, Sec poft — 
The BifiopofEly alfo hath power to make coroners, by a 
charter of Hen, VIJ ; and there arc coroners of particular 
lords of fianchifcs and liberties who by chaitcr have 
power to create their own coroners, or to be coroners 
themfelvcs, cfpci.i.illy the jurifdidion of the Admiralty, 
as well as that of the veigc .vbove referred to.— 3. The 
general coroncis of counties.— Sec 1 Hale : 4 Rep, 57 : 
1 Comm, 384. 

The Coroner of Port/meuth has jurifdidlion On board 
a man of war Iving in Portfmouih harbour: for though 
the Admiralty h..ve a coroner of their own, he never 
takes inquifitions oijtlo iL jl, Stia, 1 097 ; Andr, 231* 

II. Tut* Offke of Coroners cfpccially concerns the 
plea> of the crown ; and they aic confervators of the pc.ice 
in the county where gcnerallyclcftcd. Their authority is 
judicial and miniftcualx Judicial, where one coroes lo a 
violent death, and 10 take and enter appeals of murder, 
prdnoonce juvlgnicnt upon outlawries, ti’r. And to inquire 
of ^ands and goods, and efcapos of murderers, treafurfl- 
trnve, wreck of the fea, deodands, 6*^. The mitdfthial 

R r power 
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power 14 whew th« cormltrl execute the Kfog^s writs, on 
exception ta the fheriff’, ei by hU being pai ty t6 a fuir, km 
ta either of the parties, on defaqlt of the fhej-jtF, bfc. 
4 : I And the ituthoiify of coroners 

daes not determine by the detnifc of the King. 2 hiR. 174. 

WhereCoronersareeinpo\\cied to as judges as in 
taking an imjui/ition of death, or receiving an appc-il of 
ielony, the aft of one of them i'* of the fame force 
as if they had all joined ; but after one of them has pro- 
ceeded to aft, the aft of another of them will be void : 
And where they arc authorifed to aft only mimjtcually^ in 
the execution of a procefs direfted to them upon the in- 
capacity of the (heiiif, their afts are void, if they do not 
all joh). 2 P C, r. 9. § 45 * Hob 70. 

^ that Coroners as miniftos mull ail join ; but as ju(1ges^ 
they may divide. But two coroners ought to be judges 
an re di/Teifin; and thoagh one fer^s to pionounce an 
OMtlawry, the entry ought to be in thCi name of all of 
them * And fo of all proce/Tes direcled to the coroners. 
SiaHnJ/^ 5^ : ye?ik. Cent, 8y. 

If the flieriit is either plaintifl’cr defendant, or one of 
the cognilec’, the writ mull be direfted to the coroner, 
Cto Car 300. But the coroner is not theoUicer of B ft, 
but where the Ihcriff is improper j not where there is no 
Iheriff, for if the fheriff die* the coroner cannot cxccme 
a writ. In cafe of two coroners, if one is challenged, the 
ocher may execute the writ, yet both make buc one 
officer: It is the fame with two ffierilfs of a city, « 

1 Salk, 144. A 'itnuc facias lhall go to the coroner, where 
the flieriff is a party, or the defendant is a lerv^^nt to the 
fheriff, fsfc, but it ought to be on a piincipnl challenge 
to the favour. Mm 470. 

On defaults of (henft's, coroners arc to impanel juries, 
and return ifTues on Junes not appearing, As the 

fhcriA in his lorn might enquire of all felonies by the 
Common law, laving the death of a man , (0 the coroner 
fin inquire cf no Itlcny but of the death of a perfon, 
and that Jupn 'tijnm coipoiu \ In/l 271. But 111 Av;- 
rbutnlcrh?, i the coroner by cullom, may enquire of other 
f'*lonie3 27. Hut without culiom no coroner IS 

authorifed to take any other inquiJition than on death 

2 HaU 65 See Hauk P, C li i 9 § 3$ ^ l^y 

Cha^ia^ cap 17. no Ih^iifF, or coroner llnll hold 
f ^cas of lac crovsn hw\hy Stat, t 3 1 ( 10, 

It is enafted, t* -t the coroners (hall lawfully attach and 
peient pleas of the crown ; and that ffieriHs fhali have 
iounttr-rolls wiih the coroners, as wcjl of appeals, as 
of inquells, ire. 

Coroner^, before the S/a/ Jt/ifgua Chat/t, n i f»t nor 
cnly leteive accufaiioiis agaiuA oAtnder^, biituji >ht i;y 
them ; But hnce that Aatute, thev Ciiinot prccccd lo fir, 
wnd appeiis before them, are removable into £ R L\ 
hy Cdtioiort^ direfted to the coroners and fliciifls, l^c 
Though procefs may be awarded by ihc flicrilFand coro 
•per, or the coroner onl), in the omiiUy court on appeals, 
till the exigent, He. 2 Hai^k, P, C. r*9. f 41. 

By the S/at Dc ofu to t <?/ onatoi tSy/^EJ i,ft z, The Co- 
roner IS to go CO the place whcie any peilon is flain or 
fuddenly dead, and iliall by his warrant to the bailiffs, 
conAabtfs, Ifft. fu min on a jury out of the four or five 
neighbouring towns, to make enquiry upon view of (he 
body I lUd the coroner and jury aie to inquiie into the 

of killing, and all circumAances that occafion^d> 


theparty*4 death; who' were prelent, whether the dead 
perfon was known, whefe he lay the night before, He, 
F xamine the body if there be any fignsof ilrangling about 
the neck, or of cords about the membert^ He, Alfo alt 
wounds ought to be viewed, and inquiry made with what 
weapons, Wt. And the coroner may fend his warrant for 
witneiles, and take their examinatmn in writing \ and if 
any appear guilty of, the murder, he ihall inquiie what 
goods and lands he hath ^ and then the dead body is to be 
burled. A coioner may likcwife commit the perfon to 
prifon who is by his inquifition found guilty of the raur* 
der ; and the witnclTes aie to be bound by recognifance to 
appeir at the next affizes, He, 

When the jury have brought in their verdift, the corn- 
ner is to inroll and return the inquifition, whether it be 
brought in miirdci, manllaughter, He, to the juAices of 
the next gaol-delivery of the county, or certify it into 
B R. where the murderers lhall be pfoceeded againll. 
2 Rol. Abr, ^2. Upon an inquifition taken before the 
coroner, he muft put into writing iheefFcft of the ciidencc 
given to the jury before him , and bind them to .ippcnr, 
Lfc. which is to be certified to the court with the iiiquih- 
tion ; and neglcfting it, the coroner lhall be fined. 1 H 2 
P,U i U.ylbr }2y. 

The woiJ Mmdya.it is not neccflsiy in a coronci*s in- 
quifition ; though it is in an indiftmenl fpr killing ano- 
tht^r perfon i Sail 377. It u not ncccAary that the m» 
quifiiion be taken in the place where the body was view- 
ed. 2 Ihvi ^ P.C f. 9. J 25. But a coroner lus no au- 
thoritv to take an inquifition of death without a view of 
the body ; ami if the inquell be taken b> him without 
fuch \icw, 1C IS lOllJ. 2 Lr V, T40. 

The coroner may in convenient time take up a dead 
body iJiat hath been buiied, in order to view it but if 
It be buried fo long that be can difcovci nothing from the 
viewing ir, ri if there be danger of infcftion, the inqucA 
ought not to be t ik'-n by the coroner, but by jufticcs of 
peace, by the tt/bMony of witneffi b ; for none c in take it 
on 'lie , but the coroiic'* £10 Cun 167, 173. If the 
body is biiiicd, the town ihnli be amcicod, as it Inall be 
if the body is fuficied to lie fo long that it fiink^ 2 Da?i , 
Ab\, 709, Hi Where the body hath lain foi feme time, 
that It cannot be judged how it rame by it’s death, that 
mull be fcccidcd , that at the coming cf the jullices of 
aflift, the town where, H,, may be ameiced on fight of 
ihe coroner’s rolls. 

A coront r may » nd any nulfancc by which the death of 
a man inppens , and the townOnp lhall be amerced on 
filch finding 1 Nelf Jot. ^-^6, If oac is 11 un in the 
da) and ihc inurderti elcapc^, the tcwri whered ne lhall 
be inuiccd, and the coroner is to inquire thereof on view 
of the body, buit, 3 Htn. 7. r I. A coroner may fal c an 
indictment upon view of ihc boiy \ .is alfo an appe.l, 
within a year after ‘he*^dcath of 0113 11 un. In/i, 

491. But a oorooo^t ft ^ fum LQipoits^ cannot make 
in incjuiiiuon of an accellary after the murder; though 
he m ty of acce/firit'. before the fift M n 29. 

Coionei s ought tofu ''iid imjuire on the body of every 
priloner that dic^ in prifon They have no junfaiftion 
within th • verge of the King’s courts ; nor of oflences, 
committed at lea, or bctvcTcn high anJ \vat».i mark 
*vhtn the tide la 111 ; thoighthty have in aims and cic kj 
of the fca 3 IfkjL *3 V See anTtl IJmcn., If a body isi 

drowned. 
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drowned) and catwoc be fbond to ikt vje^ed» tbnk^viii- 
tion mull be taken by jurticft of pea£€« pn tbc oxenijjwi- 
lion \vitne%, tffr. j /?f/. \ ip 

U’hcre a coroner^ ln<)ncA is quafbcd, he mod make a 
new one/ufn nfum corf^orhi And a coioner may at rend 
anti amend his iucjuifuioii in matters of form : ^ut if he 
nnfbehavcs binjfeJf, and a t^ehus tiiii*wenJum \% fftiiiKed 
upon It, that inquifltioo muft be taken by the tberiffs %t 
CQirmUhoners, upon afhcLiviiS, and not ////er c«>; - 

; bee'll! fe none but a coroner can take ipquifi.tion 
///•r/ njuttij and be is not to be truHe'd jg4in. i italk, 

I f;o : 2 Dauv. Ah . a lo. 

A coroner’s iuquiimon being final, the coroner ought 
to hear counfel and evidence on both Tides. 2 Sid po, 
iji The coroner muft admit evidence, as well agaiuft 
the King’s intereft, as for'it ; but it hath been held, that 
if a pet Ton be kilM by another, and it is certainly known 
that he did it, the coroner’s jury are to hear the evidence 
only ioi the King ; and inquire whether the killing were 
by malice, or without malice, Wr. Ptf Hale, Cli. Juft, 
Where a coroner would not admit of evidence againft the 
king, to prove a /Je de fc to be nen co/ftpoi wentis^ bis 
inquifition was let afide ; and a new inquiliiion taken, 
u hereby it was found that the party was not. compos* z Hale's 
Hifi. P. C. 60. If there be an inquifmon of man- 
ilaughrer or murder, and alio an indidinenl by the grand 
juiy againft one, and he lo arraigned, and found Not 
Guilt) on ihcindidment ; here it is neceilaiy coqualh the 
coionrr’s inquifition, or to airaign the party upon it, and 
acquit him on that alfo: Forotncrwifc it iLmds as a re- 
cord agHinft him, whereon he may poiliblv be outlavted. 
z Halt 6^. And wheie a perfon found gailty by the co- 
renci’s tiiqueft) pleads and is acquitte(^ by the petit 
}ury ; they mull give in who it was that ailed tue man, 
which ftrves as an indidtuent againft chat other perfon ; 
and if they cannot :eJl who, tliey may mention lopie hfti- 
nous name. Ibid, 

z L’y the Stat, 3 Ed. i. cap 10, Coroners fhall dc. 
mtand or take nothing for doing their offices * And by the 
ancient law of Evr^lamU none having any office concerning 
the adminiiiration of juilice, could take any fee for doing 
Jus office ; and therefore this ftatute waionly m affirmance 
of the Common law. By S/a/. 3 Hea. 7. cap, i, upon an 
inquifition taken on view of the body, the coroner ihall 
luie i3f. 4//. fee of the goods of the murderer ; and if 
he be gone, then out of the amercement of the town for 
the cicape. Tiiough S/a/, i //. 8. r. 7, enaffs, that where 
a perfon is flam by mifadventure, the coroner is to i.ike 
no fee, on pain of 40/. Jufticesof aftifc and of peice 
h.ive power to enquire of and punifh extortions of coro- 
ners, and alio their defaults S/a/* Ihid* 

By the Sta/, zj Grv, a. r. 29, for every inquifition, 
not taken upon the view of a body dying in gaol, 
which ihall be taken by any coroner in any townihip or 
place contributory to the rates directed by 5 /^/. zz Geo* 
a €. 29, the Turn of 20/> and for every milewhich He 
giall travel from the place of his abode, the fuither 
ium of r^d. ihail be paid him out of the money arifiog 
by the faid rates. And for every inquifition taken upon 
the view of a bodv dying in gaol, fo much money not 
exceeding zor, fhalJ be paid him as the juftices at icflions 
fhall think fit to allow, out of the money arifiog from 
the faid rates. Provided that over and above the rc- 
coinpence by the Hatute ippomted, the coroner who 


t Or HPVSSHOX.D. 

Aatl lake an inqnifitiop upoo the view of a body ilajn 
or mnrde^dt fhall have the fee of 13 psyabl^ by 
S/a/* 3 At 7, e. out of the goods of tlie ilay<r or 
murderer^ or out of the amer9«*tnient8 upon ihe town- 
(hip, if the ftaver or murderer eVeape. Corocers laku^ 
further fees guilty of excortiot. 

Provided tb^ no Coroner jpf th^ Ring’s hcufhold, sni 
of ths verge of the King’s palaces, oor any cor*, nrr of (he 
Admiralty, nor pf the County Palatine of Duthtmy norcl 
(he city of Lmim and borough of Smhwark, or of spy 
of the franebifes belonging to the faid city, per any uorp' 
ner of any city, boiough, ipwn, liberty or fronchtile. not 
contributory to the rates dire^ed by Stat, 1 ^ Qeo* z. e* 29, 
or within which Aich/uch rates have not been ufuaUy ar* 
(efied, (hail be intUlcd to any fee, recampence or bencffit 
given by this adl. 

3. If a Coroner be remifs in coming to do hit nAce, 
when he is fent for, f*fc, he (hall be amerced by virtue of t 
the above mentioned Aatuce Ds: afirenatoi lim* S* P* 

Salt. 377 : H*P*C* 170, 

If a Coroner hath been guilty of any corrupt pr^diet, 
bribery, fsfe* in taking tbeinquifilioiii a mbm Uq/mm^ 
dum may be awarded for caking a new one ibv fpecial cont- 
millioners, (zre. Coroners concealing felonies, are to 
be fined, and Aifier one year’s imprifoomenr. 3 Sd* 
cap. 9, Alfo for mis maoflguienc in the coroneri the 
filing of the inquifition may be (lopped. 1 J/td^ A 
coroner’s iqquifidon is not travcrUble: If ic be fgund 
be foie the coroner yitper vtjum corpotu, that one was fi/o 
di the executors or adminiftracors of the depeafed, lU 
is faid, cannot travetfe it. 3 lu//. 55. But it has beep 
held chat theanqueft being moved into P, R* by eer/i* 

Of at I, may be there ti'averfc^d by the ex^cutpr or adinini- 
llrator oT the deceafed. 2 Hauk, P. C r. 9. $ 54. And 
It hath been adjudged, that the inquifition ofy//s dt /tin 
travel fable; thou^ylr^/x/v /err^/ is not. zLeo.i^z* 

If a Coroner be convidled of extortion, wilful negled of 
duty or mifdemeanor in his office, the court before whom 
he (hall be fo ccinvided, may adjudge that he (hall be re- 
moved from his office.— pSee S/a/. 25 Geo. 2. c. 2o«-— 
For further matter on this fubjedl, fee zJIawi.f^C* 
r. 9, throughout. 

CojRovKx OF THP Kino’s I^ousbhoi.o, Hath an ex- 
empt jurifdidion wiilim the verge, which the Coroner of 
the County cannot intci meddle with; as the Cotoaer ^ 
the King's Houfe may not intermeddle within the couptp 
out of the verge zHavjk. P. C r. 9. J 15 — 1 / an iaqui- 
fition be found befoic thccorooei of (he county, and the 
coroner of tne verge, where the homicide was committed 
in the county, aud it is fo entered and certified, it will 
be error. 4 Rip 45* But if murder be committed with- 
in the verge, and the King removes, before any indidlf- 
ment taken by the Centner <f the Ktng't Houjbold ; the j.0- 
roncr of the county, and the Loronrt of /he Km/i HomJc 
(ball inquire of the fame 1 And according to bir AV.v. 
Coke, the coroner of the county* might inquire thereof at 
the Common law. 3 Hawk P C* c, g* ^ i$\ z 550. 

If the fame perian be coroner of jthc county, and alfo of 
the Kiitii*/ Hou/tj an indiCimept of death taken before 
him a« coroner, both of the Rieg’r Hov/e, and of tho 
count*, IS good. 461 f 134. j 

By i\\e Sta/ 33//.fi. r. 1 2.$$ GJj 1 / is ordained, Thai 
all tnqvi/tiutia mi\do npm the vim: p/rjons /lain, *wtsh* 
in ay ^ the er ^ ay olhtr hoa^e » 

R r 2 t/ititjes 
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biufes ^vhci(iin * hi$ Majefly flfall happen to he abiding in his 
royal pcrfon^ (ball be taken hy the Coroner for the time 
being of the king’s Houfrhold, icit^out any affiJUng of an^ 
other coroner if ary Jhire ivithin this realm ; by the oaths oj 
tivelvr or more of the yeoman officers of the King's Houfc 
holdf returned by the /oajo (Acrks Controllers, the Clerks ot 
the Cheeks, and the CUrks Marjhal, or one of them, of the 
Jaid Hoof ho/dp to •whom thefaid Coroner of the HoiiO’ljold 
Jhall dire^ his precept ; and the faid Coroner Jball certify 
under his feal, and the feals of fuch ferfons as Jhall hejioorn 
before him, all fuch inquifitions before the Maficr or Lord 
Stnvard of the Houfchold ; who hath the appointment of 
fuch coroner, &c. 

Coroner op London. By the charter of King IV, 
the mayor and commonalty of Londori may grant the office 
of coroner to whom they pleafe ; and no other coroner 
but he that belongs to the city, ftiall have any power 
there: Alfo the Lord Mayor, t/r. may chufc two co- 
roners in Southwark, When any one is killed, or comes 
to an untimely death in London, the Coroner upon notice 
ihall attend where the body is, a-^d fothwith caufe the 
beadles of the ward to Aimmoii a jury to make the necef- 
fary inquiry, how fuch perfon came by hitr death: And 
after inquifuion taken, he lhalt give a certificate to the 
church- warden, clerk or fexton of the pariffi, to the in- 
tent the corpfe may be buried : The coroner’s fees licre 
fortneriy amounted to 25/. now to .ibove doable that 
fnm ; unjefs the friends of the dcceafcd are poor, and 
then he fhall execute his office for nothing. Cit, Lib, 46, 
47. The Coroners in London and Middlefex, and in other 
cities, (ife, may bail felons and prifoners, in fuch manner 
as hath been hcrctoforcaccufiomcd. S/at. i z P, fsf M. 

I !!•/• ^ 3*7* 

What anciently belonged to Coroners, you may read at 
large in Brathn, lib. tra^. 2. cap. 5,6, 7 8 ; Britton, 

cap. I. and Plcta, lib. I. c. iS, 

CoRONAToRE Eligendo. A wHt which lies on the 
death or difeharge of any Coroner, dircdled to the Sheriff 
out of the Chancery, to call together the freeholders of the 
county, for the choice of a new coroner ; and to certify 
into the Chancery, both the cledion and the name of the 
party clewed, and alfo to give him his oath, fsfe. Reg. 
Orig, 177 : b'. A^ B. i()3. See title Cot oner. 

(JoRONATOKE KXONKRANDo. A writ for the difeharge 
of a coroner, for negligence, or inlurhcicncy in the dif- 
charge of his duty : and where coroners are fo far engaged 
io any other public hufinefs that they cannot attend the 
C'jfice ; or if they an* dif.ibled by old age or difcafc, to 
tX' cute it ; or have not fufficient lands, &c. they may be 
diicharged by this writ. 2 Infl. 32 : 2 Hawk. P. C. c. 9. 

^ 12. But if any fuch writ be grounded on an untrue 
luggeliion, the coroner may procure a commifiion from 
ihe Chantcry tc enquire thereof; and if the fuggcftion be 
difproved, the King may make a fiperfedcai to the flie- 
rift, that he do not remove the coroner ; or if he have 
removed him, that he fuffer him to execute tlie office. 
Reg. Orig. 177, 178 : P. N. B. 164. See title CotTfur* 
As alfo the coroner’s is an office of freehold, the court 

Chancery, with whom the power of gcaniing this writ 
-:jre$dcs, will not fufficr it to illue, uniefs on affidavit, 

, that the defendant has been ferved with notice of the 
'•(peliiion for it. 3 Jtk. 184. And on an election of 2 new 
coroner by a majority of the freeholders, the power An4 
authority of the old one is i/Js fa/to e'xtinQuiihed* ito 
title Coroiur. 


CORONE, Tr.l All matters of the crown, were here- 
toforereducedto this law head or title ;they are the things 
that concern treafon, felony, and divere' other offences, 
by the Common law, and by ftatirte. Shep. Epit. 367. 

CORPORAL OATH, And how it is adminillered. 
See title Oath. 

CORPORATION, 

CoRPORATio.] A Body politic or inebrporate; fo 
called as the perfona conipoiing it are made into a body, 
and of capacity to take and grant, f^c. Or, it is an.af- 
fembly and joining together of many into one fellovvihip 
and brotherhood, whereof one is head and chief, and the 
red are the body; and this head and body knit together, 
make the Corporation', alfo it is conftiluted of feverai 
members like unto the natural body, and framed, by 
fi^icn of law, to endure in perpetual fucceffion. 

Withrefpc^l: to Corporations^ or communities of old, the 
forming of cities into communities, corporations, or bodies 
politic, and granting them the privilege of municipal ju- 
HTdi^Hon, contributed more than any other caufe to in- 
troduce regular government, police and arcs, and to dif- 
fule them over Europe. Louis the Groft, in Fiance, to 
counterbalance his potent vafTals, conferred new privi- 
leges on the towns fituared within his domaine, called 
Char ters of community, and formed the inhabitants into 
corpoyjtions, or bodies politic, to be governed by a council 
and magiilrates ot‘ their own nomination. About the 
fame period the great cities in Germany began to acquire 
like immunities ; and the pradlice quickly fpread over 
Europe, and w'as adopted in Spain, England, ScaUnd, and 
all the other feudal kingdoms. RahertfotPs Hijl. Emp. C. V. 
2 32, 34, kSc. 

Oi Corpora fhnt fome are foie, feme aggregate; file, 
when in one Tingle perfon, as the King» a lilfhop. Dean, 
fsfe. -d^^regate, which is the nioft ufual, confiding of 
many perfons, as Mayor and Commonalty, Dean and 
Chapter, t.i ke wife ror/6?v7/rWj arc fpititnai or ten>. 

poral\ fpiritual, of Bilhops, Deans, Archdeacons, Par- 
fons, Vicais, iSc. limpn^aL of Mayers, Commonalty, 
Bailiffis and BurgefTes, ^i;V. Some Corporations are of a 
mixt nature, conipofcd of.fpiritual and temporal perfons, 
fuch as heads of colleges and hofpitals, Ail cerpo*^ 

rations arc faid to be Ecctefajlical, ov Lay. 

Lay Corporations are of two forts, ciojil and Acemofy nary. 
The civil are fuch as arc crefled fora variety of reniporaJ 
purpofes. Thw King, for indance is made a corpora- 
tion to prevent in general the poUibiiity of an interregnum., 
or vacancy of the throne, and to prel'crve the poflellions 
of the Crown entire ; for immediately upon the deniife 
of one king, his fucceffor is in full pofTeffion of the regal 
rights and dignity. Other lay corporations are creittd 
for the good governq^ent of a town or particular dilbi^l, 
as a mayor and comnionaity, bailiff and burgeileti, or the 
like I fome for the advancement and regulation of manu- 
factures and crinmerce; as the trading companies of 
London, and other toums : and fome for the better carry- 
ing on of divers fpccial purpofes ; as churchwardens, 
for confervatiun of the goods of the pariffi ; the college 
of I,hyiicians and -company of Surgeons in London, for 
the improvement of die medical feience; the Royal So- 
ciety, for the advancement of natural knowledge ; and the 
Society of Antiquaries for promoting the ftudy of anti- 
quities. And among tbefe general corporate bodies, the 
IjMiverfitics of Oxford and Cambridge mud be ranked* 
3 Bun. 1656, 


The 
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- The cUemorynw Jr fort are, fuch as arc cooftifuted for 
the pefpetaal difiribiition' of the free alms, of bounty* of 
the founder of them to fuch perfons as be has direded* 
Of this kind are all hofpitals for the maintenance of the 
poor* fick* and impotent : and all coHeges* both la our 
Univerftties, and car of them. Such as at 
Eaton, Wintheflir^ &c. which colleges are founded for 
two purpbfes ; i. For the promotion of piety and learor 
ing< by proper regulations and ordinances. 2. For im- 
parting ailiilance to the members of thofe bodies* in or- 
der to enable them to profecute their devotion and ftudies 
with greater eafc and alTiduity. And all thefe cleemofy*. 
nary corporations are, ftri£tly fpeaking, /ay, and not ec- 
clefiadical* even though compofed of eccleAaliical per- 
fons* and although they in fome things partake of the na- 
ture* privileges* and reflridlions of ecclenafiical bodies. 

1 L/A Eaym, 6 . They are, in fadt, lay corporations* be- 
cauie they are not fubjedl to the jurifdidlion of the cede* 
fiadical courts, or to the viiitations of the Ordinary or 
Diocefan in their fpiritual charadters. x Comm. 471. 

I. //ow Corporations ait create A, 

II. Tbtir Intert'fl ami JunfAiflion*, 

III . Htnvja) tbcir AS/s are bimiing. 

IV. Hon.v they ate ’vijxted, 

V. tbty ate diJJolveiL 

I. Bopi£s Politic or incorporate may commence and 
be eftabliflicd three manner of ways, 7vs. by pre/iriptmi, 
by htttfs patent, or by a£l oj parliament ; but moll com- 
monly begin by patent or cbariei. i Injl, 250: 3 lnfl,7.oi : 

$R(p-n:. 

In making aggregate ccrpotatmSf there mu/c be, 
T. Lawful authority. 2. Proper perfons to be incor- 
porated. 3. A name of incorporation. 4. A place, 
witluiut W'hich no corporation can be made. 5. Words 
fufTuient in law to make a corpotation, 10 Rep, 29* 123 : 
3 Rep. 73 The words Incorim a, funJa, are not of 
necetuty ro be ufed in making corporations ; but other 
w<‘rds equivalent are fufficient: and of ancient time, the 
inhabir.iius of a town were incorporated, when the King 
granted to them to have GuiUam Mercatotiatn, z Dam , 
‘Ibr 2 1 4 He that gave the firll pofl'eflions to the totpora- 
tlon, is the founder. The parifliioncrs or townfhicn of a 
pariih or town ; and tenants of a manor, arc to fome pur- 
pofrs a Lotpjration, Co, Lit, 95, 342. 

If ilie King grants lands to the inhabitants of 3. tbcir 
heirs amlfuccejor^, rendering a rent, for any thing touch- 
ing theic lands, this is a cot/otat'ou ; thouyh not to other 
puipoies: but if the King grams lapds to the inhabitants 
of B. and they be not incorporated before, if no rent be 
referved to the King, the grant is void. 2 Danu, 214. 
If the K)iig grants to the men of Tjlinpon to be difchrwged 
of toll, ihis is a'good corpot ation \.o this intent; but not 
to purchale, ti/c. And by fpccial words the King m^.y 
make a I'lniicd corporation, or a cor potation for a fpecial 
purpolc. Ibid, 

London is a Corporation by prefeription : but though a 
cot potation may be by prefeription, it lhall be intended 
that It did originally derive its authority by grant from 
the King; for the King is the head ot the comition- 
uG.ilth, uiiu ail the commonwealth* in refped of him, is 
but one corporation ; ami all o\\itx cot porations arc but limbs 
of the greater body. 1 Lit, Ah .330. A mayor and com- 


monalty or corporation^ cannot make another eorporatiw^ 
Of commonalty. 1 Sid. 290. The city of London cannot 
xhake a corporation^ becaufe that can only be created by 
the crown 2 but London^ or any corporation^ may make 
tkfratof'ni^. I SM. 195. 

The pailiament^ by its abjblute and tranfeendent au- 
thoric/i may perform this* or any other atl whatfoever : 
and a^ually did perform it to a ^eat extent, by StaL 

Bii»* r. { ; which incorporated all hofpitals and houfes 
of corredUon founded by charitable perfons* without far- 
ther trouble : and the fame has been done in other caies 
of charitable foundations. But otherwife it has not for- 
merly been ufual thus to intrench upon the prerogative 
of the Crown ; und the King may prevent it when he 
plcafes, And^ in the particular inftance before men- 
tioned* it was done, as Sir Edfvard Coke obferves* 2 Inft. 
722, to avoid the charges of incorporation and licences 
of mortmain in fmall benefa^ions ; which in his days 
were grown fo great* that they dlicouraged mhny men 
from undertaking thefe pious and charitable works. 

The King (it is faid) may grant to a Subje^ the pO'Ver 
of creding corporations ; {Uto. Abr. tit. Pretog, 53 : Finer 
Prerog. 8d. pi, 1 6. though the contrary was formerly 
held. Tear Book. 2 Hen. 7. 13 ;) that is, he may permit 
the Subjed to name the perfons and powers of the corpo- 
ration at his pleafure; but it is really the King that 
eredh* and the Subjed is but the indrumenc ; for though 
none but the King can make a corporation* yet fui ^aCtt 
pet aiium, facit per fe. AO Rep. 33, In this manner the 
Chancellor of the Univerfuy of Oxfotd, has power by 
charter to ered corporations ; and has aflually often ex- 
erted it* in the eredion of (hveral matriculated compa- 
nies* now fubiiding, of cradefmen fubiervienc to the 

dude It Is. 

When a Corporation is erefted* a name mud begivt'ii 
to it; and by that name alone it mull fue and be fued, 
and do all legal ad^ ; though a very minute variation 
therein is not material. 10 Rep. izz. Such name is the 
very being of its conllicution ; and, though it is the will 
of the King (hat ereds the corporation, yet the name is 
the knot oI its combination, without which it could not 
perform its corporate fundions. Gtlb. ll ft. C, P, iHa. 
The name of incorporation* fays Sir E/hvi?; d Cole, is as 
a proper name, or name of baptifm ; and therefore w'hcn 
a private founder gives his college or hofpital a name* 
he docs it only .as a godfather ; and by that fam^* name 
the King bnptifcs the Corporation. 10 Rtp. 28. 

Audit may change its name* as corporations frequent- 
ly do in new charters, and will Hill retain its former 
rights and privileges. 4 Co. 87, 

No perfons Ikall bcarorfite in nny rorporat, on, Sec, but 
fuch as have received the fici. nient of the ( hnrch, ^anJ 
taken the oath.v. Stat \ j Ca^ . . Jl 2 f. i Hut fee rhe 
6’m/. 5 Q‘.o. t.r. 6, Loidirirnng otHcers in iorpot ations. 
See title By ha'vs. Oaths, Nottion/hnnifts. 

What perfons arc t ip.«b!e ot ocing elected members 
of a corporation. Sec Ha»di\:. 23, 

II a Offoraticn is duly created, all incidents, 

as. to purciiafe and giant* fue .ind be fued. arc ta- 
citly annexed ro it ; and alihougli 110 power to i.i.ikc laws, 
P.iUies or oidinances* is given by a fpe 1.1I i.)au(<‘ to a 
co^poff^ticti, it is included by law in t[»c very t of in or- 
porating. Co, Lit, 264. A new chaitcr doth doc merge 

or 
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<Jr cxtlngulfli any of the fncient privileges of the old 
charter. And if an ancient corporation ig incorporatei by 
a new name, yettbehnew body Ihall enjoy nil the privi- 
lege*) that the old co) potation had. 439: 4 Rep 37. 

There arc nfnally granted in chnrrcia to mpomttons, 
divert franchifes; as felon^^ goods, wai/s, cllrays, ticafurc- 
trove^ deodands, courts, and cogniOnce of pleas, fairs, 
tnaikets, affife of bread and beer, 4 Rep, 6 ^. Ac- 
tions afifing in cot pot lUlytus may be i*ied in the corpytafon 
courts; but if they try anions which arife not within clicir 
jufifdlclions, and encroach upon the Coininon Jaw, they 
lhall be punifhcd for it. Lut-M, 1571, 1572. Adioris 
trjiibie there, mull, in general, mean, thofe anions where- 
in (he corporation is not interelled. 

d h^rc may be a corpotation without a head ; but where 
there 1$ a head, all adl^ ought to be by and to the head ; 
nor can they fue without fuch head ; and if he dies, no- 
thing can be done in the vacancy. 10 fUp, 30, 32: Co, 
Lit. 264. If land be given to a mayor and commonalty 
for their lives, they have an eilate by intendment not 
determinable : fo it is, if a feoftment be made of land to 
a dean and chapter, without mention of-fucceiTurs. 

In a cafe of Cotporation, a$ bi dean, p.irfon, 
^'Jl. no thattcl, eitlier in aAion or pofiemon, Hull go in 
iucccfiion; but the executors or admlniiiiators ol (he 
bifhop, parfun, flull ha\e them* but it is uther- 
u lie of a iorporation aggregate, as a dean and chapter, 
mayor and comoionaUy, and the like : foi they in the 
judgment of Jaw never die. But the cafe of the CJ^an* 
hrlain of Lo/'Jou difiers from all thefe ; hi*) (ucceflbr, in 
his own name, may have execution of a recognifance ac< 
knowlcdged to his predecefTor for otp^aitiiy money ; and 
the reafon is, breaufe the Lotpomtton of the chamberlain 
is by cujhm, which hath enabled the fuccellor to take 
at^l have fuch recognizance>, cbligatiotiSi that are 
made to his predectifor. ^Jitt/u de Lty. 

Though a ^olc Cot potation cannot generally take in 
fuccefiion goods .md chattels^ yet it may take a/dY- 
Jtmpk in fuc''eirion, by the word SuccelTors. Co. Lit. S, 9, 
46. Jggrtznte cot potations may take not only goods and 
chattels, but lanua in fee-fimple, without ihc word Suc- 
c^dbrs, for the reafon bcfoie- mentioned. 4 ///;/. 24c;. 
Succeflion in a body politic, is an inheritance in 3 body 
piivate. if a Jeafe for years be made to a bilhop and his 
lucceflbrs, it is faid his executors Hull have it m au\r 
tii'oi/; for regularly no chattel can go in fucccillon in cafe 
of a foie lotpiratton, no more than il a leaie be made to a 
man and his heirs, it can go to his heirs. (.0. Lie. 46. 

Giants of corpotadous are to be by deed, under their 
common (eal, and arc good without delivery ; for the 
common fcal gives pcrfe6\ioii to corpoiauon deeds. D^iu. 
44* An obligation fealed with the common leal of a 
cory^tntio^i, if the in.iyoi hgns it, he is fuablr, if ilie lotpo- 
tt/ifcn be diHuIved: but if two of the members lign u, 
the particular perfons are not bound by it. z Ltv. 137: 
Raym 152. A rescale of a mayor for any Aim of money 
due to litt corpQtiVto^i, ina r in his own name, is not good 
in hw; the (.orpotnnon muii join and do it by their com- 
mon fcal. Tetmsde Ley. 

A Cntpm^ation which hath a head^ may make a per- 
fonat command witht ut writing; but a corpotation aggre^ 
Without a head cannot. Luno 1497. kcotporathn 
gate may employ any one in ordinary fervices, with- 
Ottit jped ; though not to appear for them, in 


which concerns their lotrred or title, i /”>«//. 47, 48* 
Such a cotporution may appoii^t a bailiff to take a d.ilrefs, 
without deed or warrant. 1 Sa^k. 191. But cam ot with- 
out deed comman4 a bailiff to enter ip to lands for a con- 
dition broken ; for fuch command without deed is void. 
Co.^815. 

Though a CorpoKUhn cannot do an aiSf in paL without 
their common feal, they may do an adf upon record 3 and 
the reafon is, bccaufe they are etlopped by the record to 
fay it is not their aft 1 Salk. 192. A promift? to a cjor* 
foiation IS good wuhout deed. 2 Lev. Z$Z. The head of 
a to) potation ag^recjdte may not be cliarged wuh the atl 
of his prtdeceUor if it be not by common fe^h Or for iuch 
things as come to the ufe of the whole body or foclciy. 
I And. 23, 196. 

A Cerponuron may do an a£l in that capacity, to one of 
themfelves in his natural capacity ; and any member iu 
his natural capacity may perform an aft to the corpotation 
in bis politic capacity ; and fo they may fue one another, 
in their dtflinft capacities. 1 S/^ip. Abr. 436. Trefpafs 
for an aflault and brittery, will not lie againll a 
p rntir,i, but it mull be brouglu againll the perfons that 
do the t.-elpafs by their pioper names; though if the 
beaHs of the corporafm irelpafs on a man in his ground, 
acUon of trel^^afs lies againll them for this. Procefs of 
outlawry will not lie againll a cat [ot aiion\ nor ^apias or 
exigciu, buldiltrcA. 22 Aj/.G-j : 39 Ed, 3. 13 : 2 \ Ed 

A Coipftahon cannot fue, or appear inperfon, but by 
attorney : they cannot commit (reafon or felony, or be 
cxcomnriunira(e, fAc. They may not be executors, or 
adminiilrniors, be joint'-nancs, truilees, fAc. Nor (hall 
the members of a corporation be regularly witne/Tes for the 
eoiporation. xc^Rpp.'^t*, II Rip.ty%\ Co,Lu. 134, But 
they maybe disfranchiled, and then be witnellcs ; (hough 
not Airrender by confent. Yet in feme cafes the judges 
now admit their tellimony without disfraBchifementy 
where the intctcf} is umotc. Attachment doth not lie 
again a cot pot at ton, Rayia, 1 5 2, 

Corporations may have power not only to infranchiie 
freemen but to disfranchife a member, and deprive him 
of his freedom ; if he doth any aft to the prejudice of the 
body, or contrary to his oath, ^c. Though for con- 
fpinng to do any thing contrary to his duty, or for woids 
of contempt againll the chief officer^, he may npt be dif- 
franchifed; but he may be committed till he find furecies 
for his good Leh.'iviour. 11 Rep. 98; 5 ^A/. 257. A 
corporation cannot Jisfranchife for breach of a by-law. 

1 Lil. 331. And one wrongfully disfranchiled may be 
jcllored, and have his remedy by mandaiKus^ See. in B, R, 
An alderman or freeman of a corpor.ncion cannot be ie« 
moved from his freedom or place wiihouc good cauie, 
and a cullom to remove them ad libitum is void, bpcaule 
the party hath a freehold theiein. Cto. 54*'. 

A perfon may be bound to the good behaviour for 
words Ipoke againll miyors. but he may not be in- 
difted for it : and if julHcei of a caiporation deny to do 
right, it it a forfeiture of their exemption from the in- 
quiry of the juflices of the county. Mod,Caf. 12^, 164, 
Head officers of corpot ations are to rtdrefi abufes of mer- 
chant-ftraiigcrs, £^c. or the fraoebife /hall be feized, 
S/at. 9 E/iz. c, yfcA, I ; and have authority in many 
cafes by ilatute ; ibr which fee title payors. 

No Grangers (hall fell by retail any woollen or linen 
cJoih, or mercery wares, in corporate to<wm» except at 

fairs. 
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fairs, on pain of forfeiture, Bat fuch perfbns may 
fell wares by whoiefiile, and cloth of their Own maktiig 
by retail, t It t M. ta/>, y. Bodies poliric ecdo*> 
fiafticat rtiay make leafes for three lives, or twcnty4ione 
years, under the reHri^ions in the ads i £//«. c. igt 13 
£//«. e. 20.— See title Lcafts* If land t® given in fee to 
a dean and chapter, or to a mayor and commonalty, 
and after, fOch body politic or incorporate is difTolved, 
the donor (hall have the land again, and not the lord by 
efcheat. Cs. Lf/. 31.^ 

The Co}'fiarathn of the city of Lmdon is to anfwer for 
all particular mirdemeanors, which are committed in any 
of the courts of jullice within the city ; and for all other 
general mirdemeanors committed within the city ; fo it 
is conceived of all oxbtr corporations, 1 LiL Ahr* 31^. If 
a common officer of a town doth any thing for their con}- 
mon ufe, it is reafonable the corporate town fliouhl be 
anfwerable fOr it. 1 Liou^ 215. 

lir. A CoRPOR ATXON is properly an invefting the peo« 
pie of the place with the local government thereof, and 
therefore their laws fhall be binding to ((rangers ; but a 
Fraternity is fome people of a place united together in re- 
(pefl of a myftery and bufinefs into a company, and their 
l.iws and ordinances cannot bind llrangers, for they have 
not a local power. Salk. 193, 

No mailers and wa»-dcns, itc. of any myftery, or other 
cr'rpoiafion, (liall make any by-laws or ordinances in di- 
minution of the King’s prerogative, or againil the com- 
mon profit of the people ; cx<rpi the fame be approved 
by the Lord Chancellor, or Chief Jullices, Cs'r. on pain, 
of 40/. .And fuch bodies corporate (liail not make any 
a:ls or ordinances for the retraining perfons to fue in the 
King’s courts for remedy, under the like penalty. 

St at, 19 fjrn, 7. cap, 7. Ordinances ma«.le by corporations^ 
to be obferved on pain of imprifonment, dr of forfeiture 
cf goods, fslc, arc contrary to Magfiu Chart a, z 
A ’» H- 

But p'-naltics may be inflidled by by-laws, which may 
be recovered by ejirtrefs or adion of aebt: and a cuftom 
ftr the LiOrtl Mayor and Aldermen of Lomhn^ to commit 
a citizen for not accepting of the livery, was held a 
good cutb';!n, being (or the good government of the city. 

5 ISJoti 320 

Orpt^^atans may nor, by bond, or otherwife, rellrain 
any apprentice, fr )m keeping (hop in the corpora- 
t o'ly under rlie penalty of 40/. Stat, 28 II. 8. c, 5.-— See 
title By- La L's, 

In .ids done by ccrpoyatii'n<y the confent of the major 
pait (hail be binding. Stat 8. r. 27. 

I'his ad clearly vacites all private ll.-iciKes, both prior, 
and (ublcquent to its date, which requite the concurrence 
of more than a majority to give validity to any grant or 
cledion. Blac/i/!o7;r, (l Conran. 478,) is of opinion, that it 
has not afteCted the Negative given by the (latutes to the 
Head ‘if any focicty , but it feems th.it this opinion may 
be qurltioiicd ; efpeciaily in cales wlicre, in the firft in- 
llance, he gives his vote with fhe members cf the focicty. 

It is the ufu.il language of college (latutes to dired that 
many ads ihail beoonc by i^uarMa-nus it major pars fjChi'us/ty 
or ma^i fiery or prre/ojuns it major pan ; and it hd5l)ccn 
determined by the Court of King’s Bench, {C.ovjp, 377) 
and by the vjilcor of Clare- flail, Camhitlgty and aKo by 
the viiilors of Dublin college, that this c.xprcifion doc» not 
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cdfifer opou the warden, maSer, orprovoft, auynega* 
tivcj but that his votMnad be counted with the reft, 
add he is coecladed by a majority of voces sgainft him. 

IV. CoRFoaaTiONS being compofed of individuals, 
Aibje^ to human frailties, are liable, as well as private 

g rfoes, to deviate firdm the end of their inftitotbn. And 
r that reafbn the law has provided proper perfons to 
inquire into, and correfe all irregnJatities chat arife 
in fuch corporntfoOs, either ible, tr aggregate, and whe- 
ther ecclefiaftica), civil, or eleemofynary. With regard 
to all eccleiiaftkal corporations, the Ordinary is their vi- 
fitor, fo conftituted by the cannon law, and from thence 
derived to us. The Hope formerly, and iiow' tbe King, 
as fupreme Ordinary, is the vihtorof the archbifhop or 
metropolitan ; the metropolitan haa the charge and co- 
ercion of all his fuffragan bilhops ; and the bilhopi in 
their feveral diocefes, are in ecclefiafttcal matters che vi- 
fitors of a!) deans and chapters, of all parfons and vicar^ 
and of all ocher fpiritual corporations.. With jrfpedl to 
all lay corporations, the founder# his heirs, or alSgiis, are 
the vificors, whether the foundation be civil orelevmofy- ' 
nary ; for in a lay incorporation, the Ordinary neither 
can nor ought to vifie. 10 Brp. 31. 

The founder of all corporations in the ftrifleft and ori- 
ginal fenfe is, the King alone, for he only can incorpo- 
rate a focicty ; and in civil incorporations, fuch as mayor 
and commonalty, is/c, where there arc no po/TeiKons or 
endowments given to the body, there is no other founder 
but the king : but in eleemofynary foundations, fuch as 
colleges and hofpicnls, where there is an endowment of « 
lands, the law diftinguilhes and makes two fpecies of ^ 
foundation ; the o^e fundatio imipitns^ or the incorpora* 
tion, in which fenfe the King is the general founder of ' 
all colleges and hofpiials; the other fundath perficiens^ 
or the dotation of it, in which (enfe the Aril gift of the 
revenues is the foundation, and he who gives tht^m is ia 
law the founder: and it is in this Uil fenfe that we ge- 
nerally call a man the founder of a college or hofpital. 

10 Rep. 33. Bol here the King has his prerogative; for, 
if tbe King and a private man join in endowing an eltt - 
molynoiy foundation, the King alone dial] be the founder 1 
of it. And, in general the King being the foie founder 
of all civil corporations, and the endower \bc pttficieiu 
founder of all eleemofynary ones, the right of vifitation 
of tbe former, rcfult.s according to the rule laid dowd, 
to the King ; and of the latter to the Patron or endower. 

The Knig being thus cqnltituted by law vifitor of dll 
civil corporations, the l.iw has alfo appointed the place, 
wherein he (h.ill e.\’Cicil‘e this jiirifdiction : which is the 
Court of King’s Bench; where, and where only, all 
milbe.haviours of this kind of corporations are inquired 
into and redrelied, and all their controverdes decided. 
However though tire Court of King's Bench, upon ,1 
proper coniplniiu and application, can prevent and punish 
injullicc in civil corporations, as in every oth' i p.i;t cf 
tht ir juril'diction ; it is not the language of the p^'ofcijitn., to 
call that p;irt of their authority , a viliutoriai power. 

I Comm. 481. V. ' ‘ 

As to eleemofynary corporations, by the dutatioii, the 
founder and hi^» heirs are ofeommon right -ciK^ ligal viA- 
tors ; but, if’ the founder has appefinted and atiigned any 
other ptrlbn to be viiiior, then his allignee fo *»ppuin:ed 
is invelted with all the fbunder’s power, ui exciufton of , 

his 
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hl» hc!r. EUemorynary corporations are chiefly horpi 
tdls, or coVegea in the Univcrfities ; thcfe were all of 
them confidcrcd, by the popifli clerpy, as of rrcrc cLcIe- 
fl iftical jurifdli^lion : however, the Inw of the land judg- 
ed orhcrAife; and, with regard to hofpiraU, ic ha^ long 
been held, (JT, V B Eif. 3. 28. 8 ////\ 29;) that if the 
hofpual fpintual, the biihop fhali viflt; but if lay, 
the patron. 1 his right of lay patrons was indeed abridg- 
ed by Sfiit. 2 Hen, 5. c. i ; which ordained, that the Or- 
dinary fliowld viflt all hofpitals bounded by Subjefts ; 
though the King’s right was referred, to vific by liia com- 
miflioners fuch as were of royal foundation. But the Sub- 
jedt’s right was in part reftored by S/af. c. 5 ; 

which directs the bifhop to viflt fuch hofpitals only, 
where no vifitor is appointed by the founder thereof: 
and all hofpitals founded by viituc of the 39 £/iz, 

€. arc to be vifited by fuch perfons as fhaU be nomi- 
nated by the refpedUve founders. But Hill, if the founder 
Appoint) nobody, the biihop of the di<.)ccle muH viflt. 

2 Uft 275. 

Colleges in the Univcrfities, (whatever the common law 
may now, or might formeily judge) were ccrtainl) con- 
fidercd by ihe popifh clergy, una *r whole diiechon llicy 
were, as e.tlt/ajlfcal, or at lealt -4 c^iCal < 01 po aiions ; 
and rhcrcfoie the right of vifltation was claimed by the 
Ordinary of the diocefe. This is evidervt, bccaufe in 
many of our moil anticnc lolltges, where the founder 
had a mind to fubje^l them to a viiitor uf his own nomi- 
nation, he obtained for that purpole a | ipal hull, to ex- 
empt them fiom the jurifdiflion of the Ordinary; feveral 
of which are lUll preferved in the archive^ of the refpcc- 
tivc focieiics. And in iome of our colleges, where no 
fpetial vifitof is appointed, the billiop of that dioerfe, in 
which O^/in/was formerly comprireJ, lias immcmorially 
cxercifed vifitatorial authority; (that is, the Billiup of 
Lin,vln^ from whofe dioccfe that of was taken ;) 

which can be aferibed to nothing ell'c, but his fuppofed 
title as Ordinary to viflt this, among other eccicflaflical 
foundations. 

But, whatever might be formerly the? opinion of the 
Clergy, it is now held as eflablifhed Common law, that 
^ colleges arc lay corporations though fometimes totally 
conipofcd of ccclefiatlical pci Tons, Mid that the light of 
violation docs not arife from any principles of the canon 
law, but of ncceflity was created by the common law. 
Ld Raym, 8, And yet the povvci and juiildktion of \ i- 
fitots in colleges was left fo much in the d.irL at common 
law, that the whole dodtrine was very unfettled till the 
famous cafe of Philz/s v Buy. {U. Rav?h 5; 4 .1/7. 
ic 6 ) In this the main quiilion was, wociher the Im- 
tciRc of the Bifliop of Exeta, who, (as vifltor) had de- 
pri\<*d Dodor J9w;y, the Rcdlor of Extto colltge, coqld 
be ev I iiin»d and rcdieflcd by the Court of King's Bench 
Anl ae tarre puilne judges were of opinion, that it 
jnigit be n view a, hr that the vifltor'a jurifdidtion 
cou d not ex».ludc the commm law; and accordingly 
judgrent was given in that court. But Lord Chief 
Jiilln.e/yoi wis of a coniiary opinion; and held, that 
by fhe Lo.nmon law, the ofhcc of vifitor is to judga .nc- 
cording to the ltatute> of the college, and to expel and 
deprive upon juli occaiions, and to hear all appeals of 
. ^ourfe: and that from him, and him only, the party 
•> ought to have redrefs: the Founder having j-c- 

^^'^pdfed in him fo entire a confidence, that he will admi- j 
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nirtcr julUcc impartially, that hlj determinations art 
final, and examinable in no other court whauwer. And, 
upon this, a w'ril of ciror l>eing brought into the Houle 
of Lords, they concurred in Sir opinion, and 

reverfed the judgment of the Court of King^ Bench, 
To whivh leading cafe nil fukrequent determinations 
have been conformable. But, where the vifitor is under 
a temporary difability, there the Court of King's Benrh 
will interpofe, to prevent a defedk of juftice. B/ta 7^7. 
Alfo it is fijid, (z I/'/ v. 1566,) that if a foundei of an 
clecmof>n.iry foundation appoints a vifiior, and limits 
his juriidiflioii by rules .ind llatutes, if the vifitor in his 
fentenre exceeds tbofe rule.s, an nation liex againft him ; 
but ic is othcTwife, wheie he mifiakes in a thing within 
his power. 

No particular form of words is necelTarv for the ap- 
pointment of a vifitor. Su v^fiiator.^ or ^Jitanonem 
mendamu^y will create a general vifitor, and confer all the 
authority incidental to the oflice ; (i Bior, 199;) but 
this general power may bo retrained and qualified, or 
the vifitor may be direfted by the ftatuics to do p.irticu- 
lar a£ls, in which inflance he has no difcreiion as vifitor; 
as where the fiatutes direct the vifitor to appoint one of 
two perfons, nominated by ihefcllow^ to be the Mailer 
of a college, the Court of King’s Bench will examine 
the nomin.ition of the fellows, and if corredf, will com- 
pel the vifiLor to appoint one of the two. z hi?n Rtp» 
290. New ingiafied’fcllowlliips, if no ftatutes are given 
by the founders of them, mull follow the original foun- 
dation, and are fubjed^ to the fame difcipline and judi- 
,caturc 1 Buir, toy. It is the duty of the vifitor, m 
every inflance, to eflUluate the inceiicion of the founder, 
as far as he can colledl it from the flatutes, andahe na- 
ture of the iqll.cution; and in the exercife of this jurif- 
diciion, he is free fiom all control. Lord Mmu/ield hd% 
declared, that the viliiatorial power, if properly cxcrcifed, 
without expence or delay, is ufeful and convenient to 
colhY’es ; and it is now fettled and eilablilhed, that the 
jurifdidlioA of a vifitor is fummary, and without appeal 
from it. i Bun, 200, — See 1 Omm, 479, ij’c. 

V. A Corporation may be difiblved, for it is created 
upon a trull; and ifihat be broken icis forfeited. 

Coypotafions arc diflblved by forfeiture of their charter, 
mifufer, upon the writ quo iwirranto brought; by 
lurrcnder, or by adlof parliament ; and if they ncglcdl to 
choofe oiijcers, or make falfe elections, (i/e. it is a for- 
feiture of the torpotatfoft. 4 R^p. 77, 

Corpoiaiions may be difiblved in feveral ways, which, 
difiolucion is the civil death of the corporation ; and in 
this cafe iheir lands and tenements fliall revert to theper- 
lori, or his heirs, who granted them to the torp iraiion ; 
for the law doth annex a condition to every fuch grant, 
that if the corporation be JilTolved, the grantor flull 
have the lands again, becaufe the cauk of the grant 
failceh. Co.Ltt.iy. The grant is indeed only during 
the life s^f the corporatiu.i ; which may cnduic for ever : 
bu^ when th^t life is determined by the diflblucion of 
the body politic, the grantor takes ic back by reverfion, 
a, in the cafe of every other grant for life. The debts of 
a corporauun, cithci to or from it, are totally extinguilh- 
ed by it’s difiblacion ; fo that the members tkereol can- 
not recover, or be charged with them, in their natural 
capacities. 1 Lev, 237. 

A Corporation 
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CORPORATION. 

A Corporation may be dinblved, k By adl of parlia- 
ment; which is bo^nvBeis in its operations. 2. By the 
natural death of all it^s nieir.bers, in cafe of an aggre- 
gate corporation. 3 By iurrender of its franchifes 
into the hands of the king, which is a kind of fuicide* 
4 By forfeiture of charter, through negligence or 
abufeof its franchife : in whith cafe the law judges that 
the body pohiic has broken the condition upon which it 
was incorporated, and therefore the incorpoiation is vpid. 
And the regular courfe is to bring an information in natuie 
ot a writ of f»o ivattanto, to inquire /fy vJjat nximrant the 
members now exercife their coiporntive power, having 
forfeited it by fuch and fuch proceedings : The exertion 
of this a6l of law, for the puipofes of the ^cate, in the 
reign of King Chaiks and King y<trnes the Second, par- 
ticularly by feizing the charter of the City of Lcmlon^ 
gave great and juft offence, though perhaps, in Itrn^tncfs 
of law, the proceedings in moll of them were fuHiciently 
regular : but the judgment agiinll that of Lot don was re- 
verfed by adt of parliament. Slat. 2 M, c. 8, after 

the Revolution ; .and by the fame it is enadted, 

that the franchifes of the City of London fhall never more 
be forfeited for any taufe whatfoever And, becaufe by 
the Common law corporations were diflblved, in cafe the 
mayor or head officer was not duly eledlcd on the day ap- 
pointed in the charter, oreflabhfhcd by ptefeription, it is 
now provided by 11 iJeo. i.r 4, that no cotpora- 
(ton fliall he diflblved, for any default to choofe a mayor, 
CtJ'c. but the eledlors aie llrll to proceed to eledlion ; and 
if no electron be made, the court of King’s Bench fhalJ 
iffue a m indamus requiring the electors to choofe fuch 
mayor, 

By Stat, t Ann, r. 20. Where perfons intrude into the 
office of mayor, C/c of a corpotanvn^ n ^vo ivaitanto fhall 
be brought agaioll the ufurpers, who (hall be oufled, and 
ined : and none are to execute an ofiice in a cotpoiathn for 
more than a year. See further on this fubjcdl Ajfd'j TVr.i- 
/{/r 0 I the La<w of Corpot nhom \ — and fee alfo particularly 
this Didl. titles ATot tmain ; Mandamus \ ^0 ^lananio 

To prevent improper condudl in ttadiug corpotahons in 
tln^hons, and in difpofing of the joint-flock, it is by Stat, 
7 Gco. 3 c, 48, enadled, that no member of fuch corpora- 
tions ifiall be ndmicccd to vote in che general courts, un- 
til he fliall have been fix months in pofTefTion of the dock 
necefTary to qualify him : unlefs it comes to him by be- 
quefl, marriage, fucccllion or fettlement. — And by the 
fame datute, only one hall ) early dividend is to be made 
by one general court, five months at lead from the pre- 
ceding declaration of a dividend ; and quedions for 
increafing the dividend are to be decided by ballot. See 
title Eaji India Company, 

To facilitate the proceedings in cafes of mandamus and 
^uo zuanatito, and to prevent any undue advantage on 
either fide, the S/at, 12 Geo 3. r. 21, provides that where 
any perfoo fhall be entitled to be admitted a freeman, 
<:Jc. of any corporation^ and fhall apply to the proper 
officer to be admitted, and fhall give notice of his in- 
tention to move the court of King’s Bench for a manda- 
mus in cafe of refufal, the officer fhall pay all the coils 
of the application. — And the fame flatute enafls, that the 
proper oMcer fhall, on (he demand of two freemen, per- 
mit them and their agents to infpe£l the entries of 
admiflion of freemen, and to take copies and extra^s; 
sinder penalty 6f 100/. 

VoL. I. 


CORP9REAL INHERITANCE, In houfes, lands. 
Csfr. See title Mn if ante* 

CORPSE, fltalinpr If any one in taking up a dead 

body deals the fhroud, or other apparel, it will be felony, 
3 Inji, 110: 12 Rep, 113: I Hal, P, C, But dealing 
the corpfe itfelf, only, is not felony, but it is punilhable 
as a mifdemeanor by indidlment at Common law. z Comm, 
236. 

CORPUS CHRISTf DAY. A feart indituted in the 
year 1264, in honour of the ble/Ted facrament: to which 
alfo ^Lolltge in Oxford is dedicated. It is mentioued in 
the Stat, 32 Hen 8. cap, 21. 

CORPUS CUM CAUSA. A writ idtiine out of tlie 
Chancery^ to remove both the body and record, touching 
the caufe of any man lying in execution upon a judgmenc 
for debt, into the Kw^^s Bench ^ there to lie till he 
have fatisiieJ the judgmenc. 251. See title 

Hal Ciis Cotpui. 

CORRECrOR OP THE STAPLE. A clerk be- 
longing to the Jiaph ^ to write and record the bargains of 
merchants there made. See Stat, 27 Ed, t, a, 

CORREDIUM; CONREDIUM; The fame >viih 
con odium. Sec Corotly, 

CORRUPTION OF BI^OOD, cen-up/io fanguinu,\ 
An itifcdion growing to the date of a man, and to his 
iiTue , and is where a perfon is attainted of treafm or 
fekny^ by means whereof his blood is faid to be corrupted, 
and neither his children, nor any of his blood, can be heirs 
to him or any other ancedor : alfo if he is of the nobility, 
or a gentleman, he and all his poderity by the attainder 
are rendered bafe and ignoble: but by pardon of che King, 
che children born afterwards may inherit the land of their 
ancedor, purchafed at the time of che pardon or after ; 
but fo cannot they, who were born before the pardon. 
Tetms de Ley. 

If a man that hath land in right of his wife hath iflue, 
and his blood is corrupt by attainder of felony, and the 
King pardons him ; in this cafe, if the wife dies before 
him, he fhall not be tenant by the curtefy, for the ca^ 
r up non of the blood of that iduc: though it is otherwife, 
if he hath iffue after the pardon ; for then he fhould be 
tenant by the cuitefy, although the ilTue which he had 
bclore the pardon be not inheritable. 13// 7- 17* 

A fbn attainted of treafon or felony in the life of his 
ancedor, obtains the King’s pardon before the death of 
his ancedor, he fhall noi be heir to the faid ancedor, but 
the land fhall rather efeheat to che lord of the fee by the 
ioiTuption of blood. 26Air. pi. 32 H. H. 

If the fathei of a perfon attainted die feifed of aneftate 
of inheritance, during his life, no younger brother can 
be heir ; for the elder brother, though attainted, is dill 
a brother, and no other can be heir to his father, while 
he IS alive; but if he die before the father, the younger 
brother fliall be heir. 2 Ha-n.k, i\ C. c, 49. § 49. bee fur- 
ther Co Lit 8, 391 : Dyer^%: 3 Injl. 211. 

Corruption oj blood frovo an attainder is fo high that it 
cannot be abfolucely falved but by alf of pa/ ^lament ; for 
the King’s pardon doth not redore the blood foa$ to make 
che perfon attainted capable either of inheriting other:>, 
or being inherited himfelf by any one born before the par- 
don. 1 391, 392 : zHanvk. . A datute which 
faves the corruption of blootl, impliedly faves the defeent 
of the land to the heir ; and it prevents the cotnipinn d 
b 6 bmd 
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alTt) jt the ^\ife^s ih^/er, If Bjt 

ttf \crtW Icfj tfie Linxl (h.iil b<* forfcutd foi t‘ < ht of 
oU nclci. 3 //j// 47 i Ha'iik P.C i 41 § — b c fur- 

(bci /fthiinJii \ ^ Ejch * itt r, H 

CORbKtbf,f» in Lat C;/7//^w] \ boJ) 
TIr' name oi ah anciciu irmoi r d to LO\i'r thr b dy 

or trwhlc of a man, whciewi h pL n crniin'^nlv let 

in ihc front and flanks of the battle were fonicrI» .lim- 
ed, for the bctUi rcftlhncc of the a/Tiults of the ciem) , 
and the furer guard of the foMieis pliced beiiind , who 
were more fli^ht’v a-mr J for their fpeedn r ro 

and refeitinf' i! 11 tl * itcitL 4 *■!> q J 1/ . / 

CORSf.PKLbh i\ i rr<Ti the Ii / »/j ^ 

ntoituary and the rcii jn wh) jt was ihu*. ten t d !e 
to I c, thitwher'* iinortuan beenmedu^on llu t m h of 
an) m t , ih( bell OI fecond bcftbcallua-j a^ cor^ n» to 
tinlom, uflt K d or pf /(f tea to the pm 'I nd time [ w uh 
th^ tw/r. btc 6/ // 21//. 8 i 0. ^nd this Di I title 

CORbNRD BR1-. AD , eevtmatus ] O ^'ol I ml 
it waa a kind of Aipcrflitious trial uled amon ^ the Si/\a//j, 
to piiigc themfelvc', of any acctifition, by^ king a piece 
of barley biead, and citing it with h l^nin oacha and 
execrations, that it might prove or their laft morf,I, 

if what they afler^ed or denied were not punifluilly tru* 
'Ihefc pieces of bread weie firil txeented by ihe priclt, 
and then offered to the fulpefted perfon to be fwillowi I 
by wa) of purgation foi they believed a perf m, if guiltv , 
could not fwallow a morfcl io accurfed , or if he did, it 
would choik him 

The form was thus //r hfinh thn, O Lof /, // Ir 
wid // ^ itliy 0/ f/ns /^//, '*t * » tl^r exote j ! h 1 1 1 ofjt t / 
tfi him in onUf to dif Jiet t / y/ / / m n u 

Jhut^ / s ihnat /o ttmro i nt In mti/ not f il , il thit 
he may cafl it out oj hi nouth, and rot m if D 1 Cang<* 
The cld form, or exomf nui fann houiurr i i d luj t ad pi 
bat oiitin III , IS extant in luivbro jus^ / 107 And 

in the laws cf King ( am n i tp 6 — Si qua aU iii muu 

fuirti m U a ntci d ji tutus / , u * f i i 1 1 1 t 

/101 / ib a 9 uud t a! J ti riy jiod r / < / ; n 1 1 led 

(J Jilt jHut Dtus 1 ht^ nth fu tr ItnHiin cor us D v int 
perm tt^tui ut ft which it li c )nji.aurtd, 

rhnt Hrjitd bnad was originally the very ficramcntal 
bread, confecrated and deiotcd by the pricit, and ic 
ceived with folemn adjuiation and devout expectance 
thu u would piove inorMl to thole who dared to fwallow 
Jt with a lie m their mouths; till at length the bifliops 
and cK-gy wereafrnid to prolulute the co.ninunion brcid 
to fiuh aih .ludcunccued ufes, when to indulge the pro 
pie in tiicir lapcrlhtious fancies, and idle cullons they 
allowed them to pradlife the fame judicial rue, in tring 
iome other inorkls of bread, bieil or cull to iht like 
ufes. 

It IS recorded of the perfidious God^iLtn, Rail cf Knt, 
in the time of Ed^'^aid ih$ LonJejfi^ that on his 
abjuiing the murder of the King’s brother, by this way 
of trial, as a jull judgment of his folemn perjury, the 
broad ituck in his throat, and choaked him Ingulph 
This with other barbarous ways of purg. tion, was by 
degrees abohflied though vve hive ilill fomc rcmem- 
bailee of this fiipcrlliiious cuftom in our ufuil phrafes 
crfabjuranon , as, / " iH take th Jaci ament upon il\^ 
$tkp this build be my potjoh »~cr, this tfit be my lafiy ^ 
%t,S^ bee title OidiaU 


COSTS. 

C 0 Rri 3 , cuittsf\ A court or yird before a houfc 

niu t 

^RIUM, cuitda unf\ A yird adjoining 
to a CO n tut i^Uflon Af v / 43 

C 0 RU 3 , A certain corn menfure heaped up, from 
the Hebr a i V eight bufhcls of wlieat in a heap, 
iiukin^*^ 1 quarter, arc of ihc lhape of a little hill ; and 
probabh a loius of wlie it was eight buflitls ; Dieem coros 
t iti ^ fi e I tm qtv hr i lin 2 c. 6, 

CO DON A, cudo.n or tribute. Mun Aid f>ts, 1. 
p t^fjz 

i^Obr^SCjV oriOd\ ^Gh \r r r ^^,],.ekn- 
dred, cou iibip . IS tiled foi a w ic tut lies whe r tiie 
r; / 7 /, that 15 , the /aihei of the Ai-/*? /, 01 great gni 1 - 
fuhir, being (ul d (f linds and tenements in fee at his 
(leuh, nn 1 i flnr^ci erters upon the heir and abttcs , 
then 111 ,Il Ins hive his writ of ( f i^t But c hj 
F ir B. 22 1 Sec title // ijt of M it d'Autfl ; 

COt>l?.NlNO, Is an oiitnce wline in) thng is done 
deceitfully, vvncthci belonging to contracts or net, winch 
cannot be piopcily termed by any ipcci il name. Jl Jl 
Sjtnh p 2 feA 6^ Stc title Ueals 

COSHhRlNG ^'5 tieie w ic ri ny pnvil nes in- 
herent by right ami curtnm, allowed in the / tdal Iiws \ 
fo weie ilicre ftv lal gnevoui c\ nations iinpolcd b\ the 
lords on iheir ten nit'., by a fort of prero^, me or ft moral 
authontv, as to he iml feall thcmlclvts ind their followerj 
at their remncs' houle^, tfc which was called i 

Sp f rf P 3 I ‘1 ij MS 

t CJ w'dUs, 1 loin the Greek, Kocryuo ] Cl ‘in i ut, 
LOji AKI), An \pplc wh 1 cc i Ivd n 1 0 
Seller of apples. Laifulni jltjl i Read MS fd 916 
CO'S 1 LR A, Coall, fea eoad Minur in Oeauai , F rj h 
24 id I 

COS r ^ 

T'pin 1 r n r<i ] in ihc piolctation and cuf ncc of 
actions, the panic ire iiei'fluiiy put to eeruiii c\ 
pence , or as thtv me co nin'^nl) c ill i ( o^s y cnutiili <■ 
of monc/ paid to the Kinj'- and Cr w in junt f^i hnts 
ind dam,) auncs , to the ollicers of the court; and to 
th t junlel and arcormes for their fees (Ai, 

Fhele cofls ma) be conlidered cither *13 between nt^o te; 
and be ug what are pr) ibie in tvciy cilj to the 

attornc), by Ins client, whether he ultimately luccccj 
or not , 01 as bct\»ccn /i/rr/y and /m/;, being thofe ouly 
vvhi..li are allowed, in foine jiarticul *r cale*^, ro ti e pircy 
fii ceeding iga nil his adverfiry. As between party and 
part), they are intnh^ufoiy or f al , the founcr ate 
given on viiious interlocutor) niouonb and procceainga 
111 llie comfc of the fuit — the latter, (to which the 
tcim of culls IS moll generally inphed, and the lults le- 
Ijieding which ucc of the iiioll confcquencc) arc nut 
allowed till the conclufion of the fuit 

The following abftiad of the law relating hereto, 15 
taken principally from TnLPs La^ of Cojh , a (hort and 
c jniprehcnfive abudgement ; to which, and the various 
other produ^fnns on the Aib e£f, the praftitioner mull 
nccdfanly have ficquctit recourfe in nice and paiticular 
cafes. 

It will be fufficient for the prefent purpofe, to arrange 
the information on this fubjetl m the following manner. 

I. In 
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I. Tn tohat Cafes Ca/ls are vm to tic PhMjf^ 

II. h ivhat/tc the Def\ndant, 

III. Of double and treble Cods, 

IV. C)/ facing and rcccverr/j^ CoJlSf 

I. No cqH^ were recovcrible by the plaintiff or de- 
fend.int .it Common law. z!n/f,2%% \ Hau:S. i^z. But 
by the 5 '/rt/ ol (6 Ediv. i.) r. I. 2, it is pro- 

VI Ird, «• that the demandant may recover ngainft the le- 
njnr the co'H or his aw/// purchafed ; (which, by illiberal 
in'ei piet-iiion, lij> been con-irued to extend to the 
coiU of his Init, 2 hjl. 288 ,), together with the dama- 
ges given by that (lalute and / W thi' ai Jh>'^l hold place, 
771 all ctfei nvit.e a ntnu runun daina^^ttV This was the 
ciigin of cods de ttt.pcmtjuo. Oilh. Eq He/, 195. And 
heni.e the plaintiff hus, gencrallv fpcuking, aught to 
colls, in all calcs, where ht was e.ntitled to dam. ive*-, ante- 
cedent to, or by the piovifions ol the Siat. of Gloutejltr ; 
(10 C 3 116/7;' Rs in affmnft^ covenant, debt on con- 
rraid, c.de. trclpifi, rcph'tiii, tjcitment, fi/c ; or where^ 
by j fubdipifMt flcitiue, doublL or ttclU damages are 
given, in a r ile w herey? y/e damage^ wf-re belrre re- 
covti ble ; (10 Co. l\(^a: 2 /;y?. 2S9 Co:y/). 368;) as 

upon S>*nf, 2 //» //. 4. / . 1 1 , for luing in the Admiralty 
f.'oan ; ( 10 Co, 116 a , b . Dyn 159/^. C\i th 297 ;) upon 
ttfir S Hm 6. r, 9. f'r a forcible entry ; (10 6>. li; 3 ; 
L'>. Lif. 2«;7 3 : 2 h,f}> ?’^9; Uo EL 582 ;) or upon Utat, 

2 £5^ 3 ir, ’J M, jilf, I I fur jekuing a dilliefs for 
rent (Caf/'>, 321 : t Sa / 205 : I Ld, Pmm. 19 • ^k:n, 
55c /i /' 172 SC.) /\rui he hath a'lo a right to tolls, 
in all Lules whoe .1 cernin //'v/Vy is given l>y (latuie to 
the party giitv^'d ; (f.Vo. Cm, !^Ck> : 1 A’ /. Jbt . 57 t: S/in 
36^ : CaU^K 230: I Snlh. 206 : I Ld Raym. 172. Say, 
Cofs w \ H. RUck, 10 ;) for oiherwilc :nc remedy might 
prove inadequate. 

but the ii.d/. of iVoice/la did not extend to cafes where 
no d.im.igcs v\cit* recoveiable at Common JaA, as in 
fc 71 facing., pyobi^dtion, (C(d b. 30,) nor where double 
or tf'-Cc dam.igcs were given by a fubfequent ilatuic, in 
a new cale where fiigk d.irn;iges were not before re- 
coverable ; as in 'wafte againll tenant for life or years ; 
(2 Ihh, 4. 17 : 9 Hen. 6. 66 3 : 10 C«;. 1 16 3 : 2 Infl, 289;) 
upon the Stat of Chucefer, [6 Ed:u. 1. c, 5,);— for not 
If tling out tithes ; {Moor g\t^ \ Noj 7 i^ 6 : Ha) dr, 1^2 \) 
upon Stat. 2 3 Kd, 6. c. 13 ; — or for diiving a dillrels 

out of the hundred, (2 hjl. 289 ; Dyer 177 : But ice Cro, ! 
Car. 560 : 1 Roll, Abt , 574,) Upon Stat. i £5f z P. M, 
c, 12 — Nor does ibis llaiute extend to /e/t/ar actions, 
where the whole or part of a penalty is giicn by ftatuce 
to a common informer; ( i iJo//. ^^ 3 /*. 574 : 1 Rent. 133: 
Cnrth. 231: I Salk, 206 : I Ld. Rajm. I 72 : CLif Pr, C. B. 
87 : Barihs 1 34. S. C : Conjop, 366 : t H, Black* t O : Bull. 
N.P. 333;) as upon Stat. 5 EHz.c. 4. § 31, for c.xercifing 
a trade, without'having ferved an apprenticefhip ; or upon 
ihe Stat. of Ufury.^ 12 Ann, flat 2 , c. 16. In thele and 
fuch like cafes, therefore, the plaintiff is not entitled to 
cofts, unlefs they are cxpref^ly given him by the ftatute ; 
but wherever they are fo given, he is of courfc entitled 
to them. 

Where fn^^le damages are given by a flatute, fubfe* 
/qnent to the Stat. of iSlouctfto, in a new cafe wherein no 
damages were previoufly recoverable, it has been doubt- 
4 e<i whether the plaintiff' ihalJ recover coffa, if they are 


fiDC motioned in the llatute. The rale in Pi^a}«t2Utf 
ss> that he (hall not i (loCV. ii6<2;) and .accordingly it 
is holden, that he is not entitled to coib in fuure im* 
peda ; (2 Hen. 4. 17 s 10 : 10 Ca<ri i$4i ; « 

/«/?, 289, 362 : 140: And fee Cro, Car, 360; 

231 : 367. 8 ;} wherein damages are given b/ 

the StAt, of z. (13 Md%\ j.) r. 5. f 3. But 

the rule in PiffelPs cafe is coniradiftcd by Lord Coke 
himfelf, (2 Li/l. 239,) who fays, that this chafe (re- 
fpeding the 5*/. of Glottce/feP^ holding place, in all cafta 
where a man recovers damiges,) doth extend to give colls, 
where damages are given to any demandant or plaintiff 
in any action by any Itatute made after this paHiament.’* 
And the rule has been iince narrowed, by fevdral modera 
deufions ; from whence it may be colle^lcd, that the 
pt.iinciif is entitled to cods, in all cafes ivbcre fingle da* 
mages are given byllatute to the party giieved, although 
coils are not paiticularly mentioned in the ffacute, a 
inif. 91: Bm nes ] ^ 1 . S. C : 3 . 1 723 : I Term iep* 

71 : J'lit fee the opinion of Afon, Julb rw//. Cotup. 3671 B. 

In feveral of the foregoing cafes, wherein Colts were 
not recoverable by the pljintiff at Common law, they are 
fxpicjsiy given him by Sta*. 8 ^ 9 f-T. 3, c. 1 1, by which 
it is enabled, chat in all aliens of zuj/e, and a£U6ni 
of debt upon the Ihuutc for not fctiingforth /i/3.v. where* 
in the fingle value or dani'ige Found by the jury (hall nCrC 
exceed the fum of twenty nobles; and in all fdits upon 
liny wiit or wiits of fclre faaas, and fuits upon prohibit 
tions,^ the plaintiff* obtaining judgment, or any award of 
execution, after plea pleaded or demurrer joined therein, 
fhall Jikewife recover his coffb of fuit ; and if the plaintiff 
lhall become nonfiiit, or fuffer a difcontinuancc, or a 
verdift fliall pafs againll him, the dcfendint ihall re- 
cover his colLs, and have execution for the fame b/ 
capias ad jaUsfattendum , fioi facias, or eiegit.^* 

The plaintiff'*8 general right to CofU Dein g thus fet- 
tled and ellabliflicd, upon the footing of the S/at, of 
Ghuce/cr, lias been fincc altered, rettrained and xnodU 
tied by fevcral fnblequcnt flatiites. 

To prevent trifling and malicious atlions for tuotdSfior 
nff'ault and 'battery, and for trefpafs, it is enaded by St^s* 
43 £//». r.6: 21 Jac. 1 , e. 16 : 22 23 6’. 2, f. 9, 4 | 

that where the jury who try any of thefe adioos givt 
lefs damages than s^os. the plaintiff ihall be allowed' no 
more Colls than damages : unlefs the judge before whom 
the caufe is tried ihall certify under his hand, on the 
back of the record, that an adlual battny (and not art 
affault only) was proved ; or that in trcfpais the freehold 
or title of the Kind came chieffy in queftion* Alfo by 
Stutr. 4 5 l^. iflM.e.z}: S fif g IP. ^.e. it, it the 

treipafs were committed in hunting or fporting, by an 
inferior tradefman, or if it appear to be wilfully and 
malicioufly commicted, the plaintiff ihall have full Cofti; 
though his damages, as aiTeiled by the jury, amount tb left 
than 40/. 

The Lcgillature has alfo been obliged to Interfere flill 
further, to guard againff trifling and vexatious adions, 
by means ot what are commonly called (he Comt-ef-Con- 
f’lnct Adis', Such arc Stats, %fac, l. c. *5* §4* it^O, 2, 
c. 10 ; whirh provide that if an adion be brought for Icfa 
than i)0/. againff a defendant living in London, stttdi liable 
to the juriidtdion of the Court of Requefls there, the 
plaintiff ihall not recover any Coils, but fliall pay them 
to the defendant* 

S $ 2 


Several 
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Several other a£l8 of parliament have been alfo made, 
eflablifhing Courts Of Contcicnce in various diftrids, in 
nnd about the metropolis ; as in the town and borough 
of South Sec* by Stat 22Gto. 2 . e. 47 ; in the city 
and liberty of ITeJlMtviftu and part of the Duchy of 
Lcttnajftr^ by Sfni 23 G* 2. t 27, (t .'plained and amend- 
ed by Stfit 2/^Gtc 2 42,); by 

Siat. z^Geo 2. c. iO. And by S/a/. 23 Cro. 2. f. 31, 
the county court of MMUftx was put on a different 
footing, for the more eafy and fpeedy iccovery of finall 
debts. See titles w» //, Cowt^ uf Loiit^uutr, 

In general where the a<!A is not />/< ul Jy the proper 
mode to obtam the Cods, is for the defendant to apply 
to the court, by afHJavit, for leave to enter .1 fuggellion 
on the roll, of the fads neceflary to entitle hun to the 
benefit of the ad fuited to his cafe ; whuh fuggcllion 
may be travel fed or demurred to. 

Thcfc llatutes might perhaps ha\e been with equal 
propriety clafled under the 2d divifion of thi> title; but 
are introduced here, as forming an exception to the ge- 
jitral title of a piaintiiF to ColU in the cafes already in- 
Danced. 

The piirtctpcd datute, made for reflr..infw^g the plain- 
tlfF^ right to cofts, is S/u/, 22 23 2. c. 9, (ex- 

tended to fealty, and the Counties P.rlu^ ue* by Si i*. 

1 1 6/ 12^. 3. c. 9) ; by which it is cnsu'h'vl, that “ in 
ill] adi6ns of hejpiifs, ojfault and anil o/V; f, fnitd 
wherein the judge, at the trial of the cau'e, lliall 
not find and certify under his hand, upon the back of 
the record, that an affault and battery was fufficiently 
proved by the plaintiff* againtV the defendant, or that the 
freehold or title of the land mentioned in the pldintiff’s 
ciecli'^ratiun was chiefly in queltion ; the plairiud, in cafe 
the jury (hall find the damages to be under the value of 
forty (hillings, fliall not recover or obtain more cofts of 
iuit, than the damages io found dial! .amount unto.” It 
ieems to have been the intention of this flatutc, that the 
plaintifi* (hall have no more colls than damages, in any 
perfonal action whatfoever, if the d.'images be under 
forty (hillingf, except in cafes of battery or ficeholl ; 
and not even in thefe, w'ithour a certificate. And this 
condru^ion was adopted, in fame of the fird cafes that 
arofe upon the datute. 3 A///. 1 2 1, 247. But a differ- 
ent conftru^liort foon prev.iiled ; and it is now fettled, 
that the llatute is confined 10 anions of a/Tauk and bat- 
tery ; and aflions for /ora/ trefpafl'es, wherein it is podi- 
ble for the judge to certify, that the freehold or title of 
the land was chiefly in quedion. 7 *. 4S7 : T. J^on. 

232 ; 2 Sho7v, 258 b. C. : 3 A/od. 39 : i Srdk. 208 . 1 .SVf . 
577: Glib. Eq. Rrp. \gi : Baines 3 //'///! 322, S. C. 

1 Hy Black. 294. Therefore it does not extend to actions 
«if debty covinnnt, njffumpJUy ft over, (3 Aftb. 31 : l Sa/k. 
208 ,) or the like ; or loadions (ornTntreaJ/aJf; (3 T. R. 
391 ;) or for intninal ionitiJaitoK\ (3 kill/. 319;) or hat- 
ten of the plaintiff’s fervant, (3 Kcb. 184: i Salk. 20S ; 

1 Stra, 192,) pet quod tonfoit/um Jetvitium atmfit . — In 
all thefe cafes, though the damages be unde: 40 r. the 
plaintiff is entitled to full cods without a ce. iificate. 

The certificate requiicd by this llatute need not, it 
foems, be granted ac the trial of the caufe. 1 1 Mod. 
198. And where the defendant lets judgment go by 
^^fault, {Bull N P. 329^) or juftifirs the aflault and 
~ att^ry, or pleads in fuch a manner, as to bring the 
echold or citie of the land in quedion, 0x1 the face of 
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the record, or zviezu is granted, ( 1 Ld. Raym. 76 : z SalL 
665,) a certificate is hoJden to be unneceflary ; but it is 
neceflary, where, to a plea of a right tfj'way, there is a 
replication of extra viam. Get hr an v. Hartifin, T*zz Geo. 
3 But where, in an a^ion for an aflault and battery, 
the defendant jullifics the aflauk only, (3 7 . R. 391 >) or 
an aflault only is certified by the judge, (2 Ltv. 102,) 
the plaintiff, recovering lefs than forty fliillings, is not 
entitled to more cods than damages ; though, in the Lit- 
ter cafe, to entitle him to full cods, the judge may cer- 
tify, on Stat* 8 9 ir. 3. c. II, that the aflault was 
wilful and malicious. 3 A/O// 326. 

None of the llatutes, made for redraining the plain- 
tid’s light to cods, extend to anions brought in an 
r/or court, and removed by the defendant into a fupenor 
one: (2 Ltw 124: 4 il/ /. 378, 9: 1 Ld. Ra\m. 395 ) 
and it has been holden, that Stat. 21 Jac. 1. c. lO, and 
Stat 22^2^ Car. 2 c* 9, only rellrain the Comt fioin 
awarding more cods than damages , but ilic //.rv, not 
being redrained thereby, may give whai cods they picale. 

It often happens that tiiere arc feveral toutt> or fhas, 
the id'ues upon which are fnnie of tlicin for the 

pUintifF, and fome for the defendant. In thi^ cafe, in 
the court of C. P. where the declaration confids of fevc- 
ral counts, and the plaintiff fuccecds upon any one of 
them, he is entitled to the cods of the whole declaration, 
though the defendant fucceed upon the other counts. 
Bull V, P. 335 : 2 Bla k. Rtp. 800, 1199. But it is 
otheiwile in the couit oi K. B. for tluie neither party is 
allowed colls as to thofo counts the iffues upon which are 
found for the defendant Sa,. Cojh 212: D»u\^. 8vo. 677. 
But (ce I Ifllf. 331. But if there be two diilin<"t c.iulcs 
of action, in two feparate counts, and as to one the de- 
fendant fuffers judgment to go bv default, and as to the 
other takes idue, and obtains a verdicl, he is cu titled to 
judgment for his cods on the latter count, noiwithdand- 
ing the plaintiff is entitled to judgment and cods on the 
fird count. 3 7 e;/;/ Rep* 654. 

As to the ccftificate on the Stat, 4 Ai. <.16, allowing 
doub/t f/ear, (See title Pleadings) and cods thereon, where 
the judge refufirs to grant the certificate, the Court have 
not a difcreiionary power, whether they will allow the 
defendant any cods at all ; but arc bound by the flatute 
to allow him fome cofts, though the quantum is left to their 
difcietion. Baruts 140: 2 7 r;;w. Ar/». 394, 5. The in- 
tention of the legiflature was, that if there be fevcral 
matters pleaded, fome of which are found for the pLun- 
tifl, he fhall be entitled to the cods of thofe, notwich- 
d.inding other matters are found for the defendant, 
which entitle him to judgment upon the whole record; 
unlofb the judge, before whom the caufc was tried, fhall 
certify, that the defendant had a probable caufe to plead 
the matters which are fou^d againd him. 

II. Ii has already been obferved, that no cods were 
recoverable by a dejendant at common law : and the rca- 
fon feems to be, that if the plaintiff failed in his fuit, he 
was amerced to the King pro faljo clamore, which was 
thought to be a fufRcient punidiment, without fubjedl- 
ing him 10 the payment of cofts. The fird inflance of 
cods being given to a defendant, was in a writ of right 
of -ivaid, by the flatute of Marlbergty (52 Htn. 3 e, 6,) 

» Afterwardb, cods wcie given to the defendant iiw;/®/, 
by S 4 at* 3 tien* 7. r, lO j and in replevin^ by Stat. 7 klen, 

8. r. 4* 
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9 . e, 4. and Stah zt r. ig, Bot in one of fert bis ihf fine privilege: for in a^llons bronght hjr 
thefe cafes, the defendant is to be confldered as an affor; her, Ibe was not at the <;ommon law obliged to M 
and in the other of them, the provilion is virrpally for pledges of profecution, nor could be amerced in cafe 
the benefit of the plaintiff in the original a^ion. Sajff there was judgmeht againfl her. F* N, B, 101 : 1 
Cojls 70. 133. And on this principle of the King not paying or 

In mor^ brought hy the defendant irfire execution, receiving coAs, no coAs are due on a emmau removing 
(Cro. yrfr.636,) or by the plaintiff upon a judgment for the Aimmary proceedings ; untefs a recognizance be eniccd 
defendant, if the judgment be afiirmed, the writ of error into at the time ot removing the proceedings, i Fcm 
difeontinued, or the plaintiff in error nonfuited, the de- Ftp. 82. 

fendant in error is entitled to coAs, by 5 //?/. 3 Hcn» 7. Paupeis, (that is fuch as will fwear themfcives not 
r. 10. and 8 ^ g IF. c, 1 1. § 2 ; upon the former of worth five pounds,) are by Stat» ii H. y. c. 12, to hare 

which Aatutes it ba^ been holdcn, that coAs are recover- original writs and fubpccnas gratis, and counfcl and at* 

able in error, for the delay of execution, although none torney affigned them without fee ; and are excufed from 
were recoverable in the original aflion. Dytr 77 ; Cro. paying coAs when plaintiffk, by the Siai. 23 //. 8. r. 15, 
FJiz 617, 659: 5 Co. 101. S. C. : Cro. Car. : I .S/r. § 2 ; but (hal) fuffer other puniAiments at the difcretion 

262: 2 1.9/;. 10S4: but fee Cio. Car 42p i Let'. 146: of the judges. And it was formerly ufual on fuch pau^ 
1 Ftfit. 38, i(j6: 4 Moi. 24^ : Cart/j. 261. S C. JemL pers being nonfuited to give them their flection either 
cout>a. By S/(it 13 Car. z.ftat. 2. c. 2. lo, if the judg- to be whipped or pay the coAs; though that pradice 
nient be aifiimed after \crdid, the plaintiff lhall pay to now difufed. 1 .W. 2bi . 7 Mu,L 114: ^n!k. 506, And 
the defendant in ciror, his ^.W^/c colh. And by Uat. in cafes of mifconduCl, or in certain other circumAances 
4 Jnn t, 16. ^ 25, fo' pre\t’nting vexation, from fuing they may be difpaupered ; that Is deprived of their pri* 
out defcdiie wins of crior, it is cnaflcd, that “upon vilege of fuing as paupers.— It feems however agreed 
the quallung of any wtit of error, for variance from the that a pauper may recover coAs, though he pays none: 

original lecord, or other defod, the defendant fhvill re- for the cnuiifel and clerics are bound to give their labour 

cover ng.HinA the plaiiuifFin error his coAs, as he Aiould 10 him, but not to his antagoniAs. i Ab. 125. 
h.i\c had, if the judgment had been afiirmed, and to be Exeiufors and /iihnuf/hator^ Art not particularly exerpt- 

recovered in the fame manner.** 2 Str. 834 : CoJ itrnp. ed out of Stat. 23 Hen. 8. t, 16 ; yet, as that Aatute only 

Hiv.hv. 137. But none of the Aatutes before mention- relates to contrads made with, or wrongs, done (o the 

fd give colls, upon the revcrfaloi a judgment. (1 iitra. plaintiff, {iSha. 1107,) it has been uniformly holden, 

6 1 7.) (Cro. ELz. 503 : C'o. Jac 2:9 : 2 Bulft. z6 1 : I *Wi. 207* 

fn rtfltT-m.^ or fecond delivci<>nce, the defendant, 314. 3 1586: Say. gy,) that they are not ii- 

ill king avowry, cognizance, or juAification, foi rents, able to coAs, upon a nonfuit or verdid, where they nc» 

Luiloms, or feivices, or for damage feafant, is entitled to celfarUy fuein their reprefentative charader, and canhoc 
coAs, by Sfa/. 7 Hr/. 8. c. 4, and Sta/. 21 H-n, 8. c. 19. bring the adion in their own right ; as upon a connaEi 
§ 3; if the avowry, cognizance, ot juAifica .on be found entered into with the lellator or intclUie, (T Jitt. 47 : 
for him, or the plaintiff be nonluit, or otherwifc barred ; 2 Ld, Rayni. 1 4 1 4 : i Sir. 682 S. C. : Caf. Pi.C.B 157: 

which Aatutes extend to avowries, <^<. made by an e.t;- Pr. Reji 1 18. S. C : Barnes 141,) or for a mont^ done 

mor;{2 Arp. 437 ,) or for an (^;^7v ; {Cro Elrz 330;) in lits life-urne. (Barnet r..9.) But where the '.luleof 
and, a*! i lliould feem, for an nmcrcenunt by a court Icct ; ^dion arifes after the death of the tiA itor or iiUeAatr, 
(Cro.'J ui. 520 ftd Vide Cro. E. 300;) but not to pleas of and the plaintiff may fue thereon in hi^ own rit^h\ he 
frrjtlen cuUr litu, upon which the wilt is abated, (Com. Aiali not be excufed from the payment of cotU, rii ugh 
Pep. 12 2.) or to pleas of proputy m the thing diAraincd. he bring the adion as executor i r adixiiniAracor ; as upon 

Hard. 153. By i^iai. 17 Car. 2 7. § 2, the defen- monhaily (6 Mod. 91, ibi : i Sfdk. 207. S. C. : i Ld. 

dant obtaining judgment thereon, for the ariearages of Paym. 436: i Sir. 682: Jjarrus 119: 2 S/r. ittO. 4 T. 
rent, or value of the goods diAramed, is alfo entitled to A. 277,} exprcis or implied ; or in ittuf/ (C om. Pep. 162: 

his J/dUoUsof fuit. And by Slat. 1 1 Geo. 2. C. 19. § 22, , Ca/. Pr . C. B. 61 : Barms 132 ; Ca/ Ump. Ilardw. 204. 
if the defendant avow, or make cognizance, according I But fee 3 Lev. 60 fimb. ron/rat) foi a < oiiverlj(in, after 
to that Aatute, upon a dijlteft for rent, lelief, heriot, or the death of the tciiator or intciiatc An executor or ad- 
other fcivice, and the plaintiff be nonfuit, difcontinue min iitracor is liable to colls, upon .(judgment of /vo/zpri;;: 
Jus adion, or have judgment againA him, the defendant (CaJ.Pi. C. A. 14. 157, 8 : 3 Bnr 1585 .) and where he 

iliall recover double coAs of fuit. But this latter Aatute has kriozvh/Jy brought a wrong adion, cr otherwife been 

does not extend to a feizwe fora hcriot-ri/^w;/. guilty uf a vjiljul default, he lhall pay cJh upon a dil- 

At length, coAs were given to defendants by Stat. continuance, (Ce.f. Pr.C. B.-jg-. 3 A../. 145 1 ; 1 Bm . 

23 Hen. 8. c. 15. ^ I. “ in tre/pafs upon Stat. 5 Rrch. 2. Pep. 451. S. C,) or for not piocccding to trial accord- 

ddt^ covenant^ dttiuue., account^ «« cafe^ or ing to notice j (CaJ. Pr. C. B. 158 : 3 Bui. 1585 ;) but 

upon any Aatute for an offence or wrong iinme- otherwifc he is nor liable to colls, in either of iJu^fe 

dtately fuppofed to be done to the plainuff,** ip cafes of||tafes. (2 Str.hyi: Barnes I ^y. ^Bwt.igzj.) Nor, 
nonfuit, or verdid for the defendant. where he merely fues cn auUi droit, is he liable to colls, 

The Kin^. and any perfon fuing to his ufe, (Stat. upon a judgment as in cafe of a nonfuit. 4 A;/;. 1928. 

24 H. 8. c. 8,) fhall neither pay nor receive coAs; for The Stat. 23 Hett. 8. c, 15, only relates to cafes where 

befidcs that he is not included under the general words the plaintiff' is nonfuited, or has a verdid .'ig.iinA him. 

of the Aatutes, as it is his prerogative not to pay them to But by Stat. 8 Eltz c. 2, upon procefs ifluing out of 

a fubjed, fo it is beneath his dignity to receive them, the ccurc of King’s Bench, if the plaintiff’ do not declare 

And it feems realonabie to fuppofc tiiaC the Queen con- in three days after bail put in, or if after declaration he 

do 
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do KOt profecute hjis. fmt with efTc^, but willingly fufllT 
fhc fame to bo delayed or iIirton:inued, or he be non- 
suited therein, the judges, by thrlr clifcrctions, fliall 
award CO the dcSf ndant his colts, damages, and charges 
in that behalf fullained/* 

, The plhiutlfr, it has been oblerved, is not entitled to 
coils in a fopidar action, for the whole or part of a pc- 
lialty given by llotutc to a common informer, unl^fs they 
arc e.vprcfJv (^iven him by the llatcte. Nor was the 
enliileu In tolls in fii h an .'i 51 icn, until they 
were giv.Mi by th^* iS /. 7 z. c, 5. y 3, made perpe- 
tual by 6';///. ry /V,.. 10. 

There being tlili jiKiny cafes in which the defendant 
was not aided by the provifions of the be fore -mentioned 
lblu;es, the 6*/^//. 4 i. c. 3, gives the defc.Mulant colls 
on a nonluic or vcrJiiil, in all c-ifes where the plaiiuilf 
would have been entitled to ihrm if he had obtained 
judgment. — The S/a/j. 1 3 C. j /L 2. c, 2 y 3 : S if g 
3. t’. 11. ^,2, give cofls to a Jefendrint alfo in cafes ot No/t 
prof, : and the lattci i, gives coifs to 

one of fcveral defendants in fiW 

foujfu'ntt or fjt£lment acquitted ; th >i}g|i the other defen- 
dants are convided. 

When a fc'tpmd ifliic is ordered by a court of A/:;*, whe- 
ther it be in a civil or criminal proceeding, the coll^ al- 
way.s follow the verdid, and mull be paid to the pdity 
obtaining it. 1 LilL P, k. 344: Barnes 130: i // df 261, 
331; Say Rep. 24: I U iij. ^24, lint w'hen a leigned 
iiiiie is ordered by a court ol Fipt'^ty^ the colls do not fol- 
low thcverdi^Sl, as a matter of courfe ; but the finding 
of the jury is icturned L>nck,^to the court which ordered 
it, and the colh there are in the diiciction of the couit. 
Where the iilue is ordered by a conic of l.uv, on a rule 
for an informatihn, (Sav Rtp. 229; 1 Hivr 603,) or 
motion for an attachment, {Say. Rep. 253,) the coils of 
the original rule, or motion, do not in general follow 
the verdid, but only the coils of the feigni d illue ; which 
tdds arc to be reckoned, frc iii the time u hen ilic feigned 
in'uc was fill orde ed and agreed to. 1 Buir. 604. 
Ver, where it was ordered, by the con fen t rule, that the 
ibils fliould abide the event of the iil'uc, the court di- 
reded the colls to be paid under it. z Burr. J021. 

III. Whkre the plaintiff recovers damages, he 

is only entitled to colls ; unlcf-* more be cirprefsly 
given him by llatute. Eut Jvu^'U ov tu:At damages be 
given by llatute, in a calc wheicin //V 7 e damages were 
before recovciablc, the plain till' is entitled to thitble or 
tubir coAs, Although the llatute be fjleut refpccljng 
thein i ( S^7v. Cy^r 228 ;) as in an adlion up:n 6'/*//. 
zii n 4. c. II, In fomc c«afes, ti:dh and table 

colls aie exprefsly given to the plaintiil’; as upon the 
game laws, by Stat. 2 f/cP. 3.^. 19 ij 5. And wbcrcscr a 
plaintiff is entitled to double or ird'lc cofts, iLc colls given 
by the court de inaetnauo aie to be doubled or trebled, 
as well .ns ihofc given by the juiy. 2 Leon. 52; CVv. 
£//«. 582 : 3 Lev. 351 : Carth. 297, .321 : 2 Str. 
but fee 1 Tenn Rep, 232. But double or treble coils ctre 
|10t to be undcrAood to mean, according to their literal 
import, lu ice or thrice the amount of linglc colls. Where 
a llatute gives doMe coih, tiiey are calculated Ihus : 

A. 1. The common coils ; and then half the common cods. 
IF Debit coils, I. 7 *he common coils; 2. Half of theft; 
and then half of the latter* , 
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Doable or treble ^oib are 'alfo In feme cafes cxpreftly 
given to the deftadant; as 10 adions againll paiifn nOi- 
cers, by St At, 43 c, a. ^ ig ;^againll jiilUces of the 
peace, conftables, Cs^c. by Seat. 7 Jac. i. r. 5 ; — for di- 
ilrcflcs for rents and fervices, by Seat. 1 1 Ceh 2. c. 19. 

^ 21,2 and againll officers of the cxcife or culloiiis, 
by Stats. 23 Geo. 3* r. 70. § 34: 24 Geo. 3 fej]'. 2. c, 47. 

J 35. In ihefe, and fuch like cafc.s, where it docs nnt 
appear, on the face of the record, that the defendant is 
entitled to the benefit of the (as where he pleads the 
general ilfue,) and there is no particular mode appeal tit- 
ed for recovery of the colls, the proper mode, after a 
nonfuit or verdicl for the defendant, is to apply to the 
court, upon an affidavit of the fads, for leave to enter a 
fuggellion on the roll. 1 Str. 49, 50: Caf. Fr. C. B. 
16 : Caf. temp. Hatd-.v. 123: Id. \’f 6 2 Str. 1021. 8. L. : 

Say. Rep. 214:, 3 If’iJf, 442; Caf. itrnp. Hmdw. 12*;. 
But where a particular mode is appointed by llatute, lor 
the recovery of double or treble coils, a.s by the cvrtijicatc 
of the judge who tried the caufe, on Seat. 7 Jac. 1, r. 5. 
there that particular mode mull he obferved ; (2 Vint. 
45 ; Tloug. 8vo. 307, 8 ; but fee Dr.iv. S’vo. 308. w.) lb 
that if the judge certify, there is no need ol a luggf llion ; 
and if he do not, it is urciefs, except where judgment 
goes by default. Caf. temp. Haiuui. 138, 9. 

fV. Costs arc taxed, as between party and party, 
by the In the King’ii Dench, or by one oftlie Pto- 
ihnnotaties in the Common Bleas, upon a bill made out« 
by the attorney for the party entitled ; cr frequenriy, 
without a bill, upon a view of the proceedings : and if 
there have been any txfr.i c?:pem.cs, whiih do not appear 
on the face of the proceedings, there Ihould be an affida- 
vit made of fuch cxpcnces, warrant the aIlow.inLC of 
them; wliich is called an affidavit of iuereafeJ cofls. iv.-p, 
K. B. 34^. It is ufual, among fair pradlifcrs, to give 
notice 10 the oppofite attorney, of the time when the colls 
are intended to be taxed j Li, 349. But in order to en- 
force it, there mull be a rule to be prefent at taxing 
colls : which rule is obtained from the clerk of the rules 
in the King’s Bench, or one of the iecondaries in the 
Common IMeas, and Ihould be July ferved ; after wliich, 
if the cods are taxed without notice, the taxation is ir- 
regular, and the attorney liable to an attachinenr. 

The means t)f recovering Colls, as between party and 
p.irty, are by or ekcatthn, upon a judgment ob- 

tained for ihcrn ; or by attaclvaent, upon a rule of court, 
llius, in e,W: meaty wlicre there is a verdict and judg- 
ment againll the tenant, an adion may be brought, or 
execution taken out thereon, for the colls: Run. Eje^f, 
140, 141. But where the plaintiff' is nonfuited, for not 
con felling Icafc entry and oulior, the Icffor of the plain- 
lid mull proceed b^aitachmeiU, upon the cohfent rule. 
Id. ibid.: 1 Salk.i^g: Barnes 2. And fo where the 
nominal plaintiff is nonfuited upon the meric.s, or has a 
vcrdifl and judgment againll him, the only remedy is by 
attachment againff the icffor of the plaintiff. Rm. Ej, 
142, 3. Sec title 

Bcffdcs the ordinary method of proceeding, there arc 
certain au::iliary means for the recovery of Colls, as be- 
tween party and party. Thcfe means arc by moving to 
Hay the proceedings, until fccurity be given for the pay- 
ment of Colh ; or until the Colts are paid of a former 

a^ion 
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lAion Tor t]x6 faAe caofe; 6r hy ofone 

aAioiit from tbofe o( another. As examptei of thefc 
mcaos; it maybe mentioned^ that (i Str, 

68 tO and aAioirs famt (Zi* 6971 705 : B^a^i in6,) 
where the plain cm, or his leHbr, is unhto^n to the de« 
fendatit, and in caft the plalnci^ia a foreigner reading 
abroad. (1 Ttrm Viep. tb;, 362, 49I1) the defendant may 
call for an account of his refidence, or place of abode^ 
from the oppofite attorney \ and if he lefufe to give it. 
or give io a HAiiious account of a perfon who cannot be 
found, the court will iby the proceedings, until fecurity 
be given for the payment of coils. 

The praAice of deducing or fetting off the! Coils, in 
one adion agaiiifl; thofe in another, however agreeable to 
miuial julUce, docs not feem to have obtained till lately 
in ihccouit of K B, 2 891, 1203- Buli N.P, 556: 

4 him Rep, 12 But in C P, it has been frequently 
allowed ; and that not only where the parties have been 
the fame, butalfo where they have been in fome nieafurc, 
diflerent Barucs i ^ iBJack Rep.Zzb: Bull 

As bctv^eeii Anumy anlClunt, the former may main- 
tain an action againil ihe latter for the reoovery of his 
Ci ) Cl 150. 160 — But by the Siat, l Jac. 
t. 7. § I, attornies ««nd fulicitors mull deliver a bill to 
thtir clients before bringing an aflion: and by Stat. 
2 C(o 2. r. 2^. § 2it, (explained by Star, 12 Gto 2 ,c. 13, 
and m'lde perpetual by vS/«/ 30 Oro, 2. r. 19 § 75») no 
attoiDcy noi iolicitor Ih.ill commence any aaion, till the 
t\pnation < f one month aft r the delivery of his bill; 
which is diicdtd by the ntis to be in a common legible 
hind, in.’ ^ except law-terms, and lubr.ribed with 
tlie attonc) *s hand. 

1 he fa d Sm/ 2 Grs. ? f. 23, alfo direfls the mode of 
t xation cl attornies* bills by the odicirs of the fcveral 
courts ; and diredls lint if the bill taxed be ’ is by a fixth 
p-rt than the bill delivered, the attorney ihaH pay the 
coils of tax ition . bu* if u fliall not' be leis, the colls 
IL.!!! Le 111 the difcrrtion of ihe court. 

If tn? whole bill be for or for buiinefs 

done at ihe quarter J( lion ^ tjft. it cannot be taxed. But 
where an attorney had delivrird two feparate bills, one 
of which was for fees and diiburlcments in caufes, and 
the other ior making conveyances, a rule was made for 
raxing ^ V> And io, where ii was moved, that the 
Mallei might be JircAed to tax thofe articles in an at- 
torney's bill, which related to convcy.iuciog and parlia- 
mentary bofinefs the reft being form m igenient of cauies 
in the couit of KmgS Bench, Lord Man fit hi I iid, there 
was no doubt but the mailer might tax the whole. 
A a . C. i?. 141, 2 : 4 Ttivt Rtp. 124: bay Rep. 233. 
buV. Cofts 320. 

It is not ncccflary for K\itexccuUi or adminijliatoi of an 
attorney, to deliver a bill of colls, for bufinefs done by 
his teftator or inteftate, before the commencement of an 
aftion ; {Caf. Pt , ^8 ;) the Sfnf. 2 Cio 2. c, 23. 

423, being confined to aflions brought by the attorney 
himfclf, and not extending to his peribnal reprefenta- 
tives. And, in the court of Common Pleas, they will 
not luiier fuch a bill to be taxed: {Bau$n 119, 122;) 
but in the court of King's Bench it is otherwiie; (a Strn. 
1056 : Say. Cofis 324, 5 : Imp. K. B. 482 ;) for there, the 
bill may be referred to be taxed, on the defendant’s un- 
dertaking to pay what is due. 


It an ateerney nbfvfi^dtHver a bill to his dient, 
latter may compel himr by raking our a fummons before 
n judge; and if the aHornifv, 6n being ferved therevifitb| 
do not attend, an order wilt be made for delivering 
within a reafoiiablc time. If he ftiU ncgledl to de^er 
it, 'the order (houJd be made a rule of couit; and on 
ferving thb fame, and making afitdavre thereof, the court 
on motion will grant an attachment. Zhuj^. 8vo, 199* 
sn Mt Inp. K. B. 479. The bUl being delivered, the 
client may apply for a judge'a fummons, to fliew caufe, 
why it ihould not be referred to the proper officer to be 
taxed ; upon which an order will be made, the cltenl 
undmaking to pay what fhtll appear to be due upon 
fuch taxation. Imp. K. B 479, 480. If the ettbrncy do 
not attend, an order will be made of couife. But the' 
cli ni cannot have a fummons for delivery of the bill, 
and taxing it, together. LI 45>o. C. B. 126. 

Costs iv Rqurry, arc allowed for fatting to mak'b 
an anfwer 10 a bill exhibited; or making an infufficicUt 
anfwer: ami if a firll anfiver be certified by a (bafter to 
be infufhcicnt, the defendant is to pay 40 j Cop \ 3 A for 
a fecond infufficient anfwer; 4/. for a third, Hut If 
the anfwer be reported good, the plaintiff (hall pay the 
defendant 40 j C>^p. An anfwer is not to be filed, (till 
when, it is not reputed an anfwer,) until Cojh for con- 
tempt in not infwcring arc priid By Suit, $ An c id, 
if a plaintiff in Chancery difinifles his own bill, or the 
defendant difimifitrs the fime for want of piofecution, 
C >ft3 are al'oved to the defendant. 

In other cafes it feems that the milter of Cofts to be 
given to cither party is not in equity held to bo a point 
of right, but merely difcrctionury, under S/af, ly R, t* 
e. 6 , according to the circumllanccs of the cafe. Yet 
the Stat* 15 Af 6. f. 14, which requires fiirety to faiisfy 
the parry giicved his damagesp on granting the fub- 
peena, ftems exprefsiy to direft that, as well damages as 
cofts ihall be given to the defendant, if wrongfully vexed 
in this court. 

In cafe of a great fraud, a perfon may be obliged to 
pay fuih CoJlx,\% fhall be aftci tamed by the injured par- 
ty’s oa:h. 2 Ftnt. 123. 

CO V, In the old Saxen fignifies and fo L Bill 

ufed in many parts of t » 

COTARIUS, A cottager, the coiunt^ or cottageis, 
arc mentioned in Omtjday, 

CO Vh ANi> COT. The names of places which begin 
or end with thefe words or fyllables, have the fignification 
of a little houfe or co/iaje: there aie likewife tfl/rr, 
which arc frnall houfes or places for the keeping of 
or pigeons Sec title Pn^eon-Honjt 

CO'I'LLLCS, COTERIA, A fmall cottage, houfe, 
or homeftall. ( onxfl. 

COrERELLUS. Cotatins ^0^ foteulluf, accordi/ig to 
Sptlman and Du Ftejne, aic fervile tenants; but in Dom<>J- 
day and other ancient MS^. there appears a diftinAion as 
well ju their tenure and quility, as in their name. For 
the cotanm held a free focage tenure, and paid a flatcd 
firm or rent in provifions or money, with fome occ..rional 
cuftomai y fcrviccs ; whcicas the feems to have held 

in mere villcnage, and his perfon, iffue and goods weie 
difpofablc at the plcafure of the lord. Fatoch. Antiq. 310. 

COTESWOLI). Is uftd for fhccp-cotes and fhcep 
feeding on hills ; from the iS/ix ioU and wr/«/, a place 
where thcie is no wood. 

COIGlRr, 



CDTG 

COTOARFr, /Vlcimi of rcfufc \vo(J, foclanp, rr clct^eJ 
together, that it caniiot be pulled afundcr. by Stai. i ^ 
R. ca/K 9, it is provided, that neither denr/cn no» fo- 
rcigner (ha)l make any other refule ot wooli bui cot^nif 
aijii vilk/ji 

COTJ.ANOand COTSETHLAND, Land held by 
A dbct;tger> whether in fo<.age or villenage.— 

//y. 532. 

' COTSETKLA , COTSEIXE, The little feat or man- 
fion bclon£»ing to a (mall farm. Cuttuhn, Mdmjlui. MS, 

COTSE'rHUS, A LOltagc- holder, who, by In vile te- 
nure, was bound to work for the lord CokiI are 

the meanell fort of men, now termed cfMta^us, And cot- 
fin are thofe who Jive in cottages. L^. Htn. 1 . r. 30. 

COTTAGE, A little houfefor habitation, 

without lands belonging to it. 

By the fiat. 31 EU%. c. 7, catta|^ were prohibited to 
be cu'fled without laying leail four of land to 
the fame ; and divers other reftrit^ions were thereby in- 
joined. But this WAS repealed by fiat. 15 Geo, 3. c. 33, 
fetting forth that the faid fiat, of 3 1 had laid the 
indullrious poor under great diffici tiei to procure habi- 
tations, and tended very much to Icdren population ; and 
in divers other refpefls was inconvenient to the labour- 
ing rare of the nation in general. 

COTTON LIBRARY, For better frtrling and pre- 
ferving the hhtny kept in the houfe at called 

Cotton-borfi^ in the name and family of the Comas for the 
benehc of the Public, a ftatute was made la 3. r. 7. 
See Stats. ^ Jftn, c. 30 : 26 Gco.z, c. iZ. 

COTTONS, Not within 27 Hen. 8, concerning the 
true making of cloth, 27 H, 8. c. iz.fi^. 3. Sec title 
Calltco: ManufaHuf ers \ cot- 

ton out of places ufed for whitening or dying it, felony 
without clergy. Stat, 18 Gw. 3. c, 27. 

COTUCA, Coat armour. Jralfin{f,\\t^. 

COTUCHANS, Boors orhulbandmen, of which men- 
tion is made in DofnefiJay, 

COUCHER, or COURCHER, A faaor that conti- 
nues abroad in (bme place or country for traffick ; as for- 
merly in Gajeoign^ for buying of wines. Stat. 37 Ed, 3. c. 
16. This word is alfo ufed mr the general book wherein 
any corporation, Wr. rcgillcr their particular ads. 3 4 

Ed, 6 . c, 10. 

CO VENABLE, Fr. convenahle^ h^t.rationahilss.'] What 
is convenient or (uitablc. — of the fame thju fitts 
ot goodi, SiQ. Jh til he ^ood and covcnable, as in old ttme 
hath Utn ufed. Stat. 31 Ed. 3. cap. 2. ConnaLh indowed, 
that IS, indowed as is fitting. St. 4 //. 8. c. ia. Sec Plcwd, 

COVENANT. 

Co^v^^TJ^.] 'Die rgreement or confent of t\vo or 
moreby deed in writing, fealeJ and delivered ; whereby 
either, oroncof the particidoth promife to the other that 
fomething is done already or fliall be done afterwards ; 
he that makes the covenant is called the covenantor: and 
he to whom it is made, the coxeuantee. Sec Shep, Touchfi, 
I bo, and on the whole of this fubjed at length. 

1 , Tbt fiver al Kinds of QofveHants^ and hy vihat fFords 
they are criated, 

II. What Covenants ate good an.l bindings and ly ziUm 
they may be made. 


" COVENANT. 

Ill . Jf^/o fkall take A^duOntaoy of Covenants, tin / are 
bound by them. 

J V . What pall be a Perfo) rnance^ and vfijai a B* each cf 
Co venunt .-^Jnd of Penalties fin Noa^yer/oi mance. 

I. A Covenant is generally either in fad orin law; in/;/? 
is that which is exprefdy agreed between the patties, and 
inferted in the deed; and />/ lanv, is tKnt covenant which 
the law intends and implies, though it be not exprelTed m 
words ; as If a leObr demife and grant to his lefTee a houlc 
or liftds, ^c. for a certain term, the law will intend a 
covenant 00 the lelTor’s parr, that the leflec fhall, during 
the term, quietly enpy the fame ngainll all incumbrance^. 
1 h/i. 384. 

I'hcre is alfb a Coven vit teal, and Coienant perfinal : a 
covinani leal is, that whereby a man cits himrelf to pals n 
thing real, as l^nds or tenements ; or to levy a fine of 
lands, And ceienant peijonal, is where the fame is 
annexed to the perfon and meicly perfonal ; as if a pet- 
fon covenants with another by deed to build him a houfe, 
or to ferve him, ^c. F. N. B. 145 : 5 Rep. 10. 

Covenants arc Jikewife inherent, that tend to the fupport 
of the land or thing granted ; or are collateral to it ; and 
are affirmative, where fomewhat is to be performed ; or 
negative \ extcuted, of what is already done, or executoty : 
a coicnant being to bind a man, to do fomeching infuturo^ 
is for the mod part executory, i Kent. 1 76 ; Dyer 1 1 2, 27 1 . 

A covenant to fettle or convey particular lands, will 
not at law create a lien upon the lands ; but in equity 
fucii a covenant, if for a valuable confideration, will be 
deemed a fpecific Hen on the lands, and decreed againll 
all perfons claiming under the covenantor, except pur- 
chafers for valuable confideration, and without notice 
of fuch covenant. Pinch v, Earl of Hlnchdfa, i P, Wms. 
Z% 1 \ FteemouU v. Oedtre, \ P, Wms, 42 p Covenhy v. 
Coventry ; bcft reported at the end of Francis^ Ma.\imi ; 
For Equity confiders chat as done, which being dillinflly 
agreed to be done, ought to have been done. Grounds and 
Rudiments of Law and Equity, p. */5. 

A general covenant to fettle lands of a certain value, 
without mentioning any lands in particular, will not 
create a fpecific lien on any of the lands of the cove- 
nantor, and therefore cannot be fpecihcally decreed in 
equity. Frernoult v. Dedire, 1 P. Wms. 430. But if the 
covenantor cxpreEly declare the fettlement to be in exe- 
cution of his power, though the particular lands to be 
charged be not fpecilied, equity will afcercain them, 
Coventry V. Coventry, Ft amts' s fifaxims : Gtlb. Rip. 160. 

It U held in all cafes where words that begin any fen- 
tence are conditional, and give another remedy, they fhall 
not be conftrued a covenant ; and yet if words of condition 
and covenant are coupled together in the fame fentence, 
as Provided always, %nd :t ir covenanted, ftc. in that cafe 
they may be adjudged both a tondmon and covenant, 

Maixh 103* 

The law does not feem to have appropriated any fet 
form of words, as abfblutely neceflary to be made 
ufe of in creating a covenant ; and therefore it feems that 
any words will be efTedkual for that purpofe, which (hew 
the party’s concurrence to the performance of a future 
adl; as if lefTee for years covenants to repair, Uc, Pro- 
I ided always, and it is agreed, that the lijfor fhall find great 
timber , ^c, this makes a covenant on the part of the JefTor 

to 




/m wbe/«^)th| ^ve><^ut 

g<w« <9 ^Ke.w^te <it»nna« 4 tlQ!| 'Qq 
‘ s condtcroq'preeiccteAt; Ei,ukt ^ St. f A. . 

,;„ ^ ' , .'r"-. •■”:' 

-■> 

^$ndum of tl)iC r«r" ^ 

which ‘Will miike^ ^ : v-v r> - 7 ^-- >. .< ^ 

ma^e td Wo« YeaU but uir bijbcr dotji 

not ; if he ac^ej^tV the Onate ^ theland,, heii 

bodild CO perform die rent^ 

reparations abd the 1 Abr^ 4 ^. . 

If one nian evv^ants' to jf^y zoA A a day ; al- 

thotigh he may have bf, debt for,,the 2 o 2 . ye% it is 
raid hcmiiy ha?e ^‘ 9 ^aiiM^^ ac,hlS^ i Dano, 2^(j* 

It is agreed chat (hall pjiy to'C JP. for 



lands in this is a mutual ebietianr^ witereoii'i^ibii of 

niay ,b^ bioughif^^^^ A wld nbt cba^^ 

423. But where there s^ yndCttaYrt^ 
not CO be perfdrs|ie0 before a precedratj^^^ ^ 

caft one ro i/rade/ Js no| ftiable ti|lihrbtn^r is phrfol^ipedi 
though 1/ the ri)vw«/r^are diftinft tfibtdaj, (bveral 
aiClions niay be brouglit by^and ajgpibitthe phnii^s. , 1 til* 
Ah\ 1^0 X 1 f 4 &d. 74. . fb 4 covenant to ^ay jinoiher fo 
much Qioneyj he malciflg him dn ftface id rucH'landx.^c* 
it has been adjudged, that if he tender the <ovenaHt 3 r 2 
feoiFment, and oiTcr to make liVeiy; he may'have a£iion 
.0/ covenant for the money, as he had made a tiitle. 

3 Salk. 107. " , , , , i ^ , 

Where a man c^yennnts that he hath /*<jttvr and 

that the grantee ih^ll 06kwithfl,anding any 

claiming und^hlm ^ thefe are imxi€kc 3 yihaiiUl ft>r one 
goes to the title^ and the other to thb foj^cjp^n, i Ik&d. itu 

There is this diflToyeneb however between amvw/ and 
e^ntditlon ; a giyOt" entry, and giy^s an ' 

attion only. O^nr// 5:4, ' A perfop iiandotr have jdiqn of 
covenant upon a verbal egreenieUt, for it cannot be 
grounded without whing^ ^except by fpedul cufiom* 

/^: jy. ' ' ■ . . ' ^ ’ 

II. All covenants between perfOns muft.be to dp, what 
u lawful^ or they will pot be binding { and if fhe thing 
to be d‘biie be' Ac j^v}nantl^y<iM> I 

But wK^rc the thib^ If la^fut at 6 f}^h^ covenant ^ 

siiade, and ;;afte>w4rdi tH^ iwittWegreW blie^ 
pjohibited by aift ofparlialrhent^^ ^et fuch tiulbe- ' 

binding. '$ Mod, 3jf. And if a\irti|p 
thing b^re a etrtaia time ; and i\ hecqmit imp^bu by the 
ad Of God, Als fhnll not excufe himi inafnio^ as he 
haA bound hisnleif ptecifely to do it. a J®r. 84. ^ 
Voi. 1. * * 


Igiis to itpair tll^:^ufe,\e^^^ ijj 

pan^ % ajttmff Af ftrl^ *ldRe> pm 

repair : tUs perfiiuil f^teombr cybrn 

birjthe acc^;]^ce'of i^rebt^'lV^jrep*!iwpj 1 
^gn^ty ' V* 'l! .- 

A£^p of t^em^i alilb lies ptk eoveitant 
rent ajfalnft fuch lelTee I blit np| a(ftibn of dt^t a^ 

MSe. J^X»4-: 

rent, the defendant canQo^fay, {imc ,p^t oCjk w^jl^ 4 i 5 
lowed ; for. this is n envennnt agmnft 2 eovim'af^ Qmbi 
. An infaht jvithln 4 ge may 
but nelrher 'at Common lair nor br * 





fourteen years old* 1 , Cr$\ < 

. c aro 

- . V< 5 f 

take advantage of.Jbeipg fu A es, concern H^ infirhance^ 
and defc^nd to the heir/ as Jtnjt to . the eftace : t^ovendtgf 
Yngrfj^‘go tp'thebxtdutdf#^, 6 f^^^ t Jtol, Afn^zo: 



. havpAp benefit of Ach like\yi(e,ea)(rrp^rr.rp 

InMeiis are hounefby tliitm, alibough not hamedi M 9, e$i^ 


Aynant to repair, isle, c Ref, 16, 171 1 .a 

man covenants with another. to db any thing, ^[s'^ii^ ftldl 
not be bound, he .be expre^sf^ nanted* t^d Mt whd|*e 
a leftee covenants to repail*, the* itii^ haire AkS 
of the cevenatitf, A^ugf;^, not. named, ieca^fir it tuns, \niifs 
the Ian J. z L^ev^ ^jit^^ Rrf.t. _ ^ \ " 

The exrfu/ort, kpd a^mhitfiraiorj .Of t^c en^jtn^tj^, Vjflft ^ 
bound by the covenant, though .^not niMued, bnlefij tl^ 
covenant be of ffich a nature ^ n^, tp atK^w of Its W 
performed $x any OtJieV perfolli but the Cpmautbr* See 

^ Cattaps y CrPyfiU^ 4 l ■" 

All perlonf " cp wnbpi tee Uud a^nctedy ware by chd 
cptximon la\y,.eiituJ[cU to Ah benSept of .CQvena^iwhttA 
run with’ the land*; but^glnantces^^piF'^Ae Uvfif&oti wn^ 
not. The Sidt. l^Hen, r. ^ 4 * tKei;c(or«enai^.«^^^ 
all grantees, ^</ofr^^fions/ 1 &ovl^ have 4 hCv 4 ^V;^dr 
vantages agaSpft ^e le^ccsj^^^ ,by c»- 







Ildf 'iddWjf or 

3 ttei» 
rf- '9t^ I ' 

. . 
if 

lutd'.'iifiiitift l^ton . : It 
uad^I^ ^*tal 

fSeflWtit^, tfctt tlie gnfilaebf a^e;i<fwr»»ii cab ; 
ifif fbrfi^tttrb by jfoa^ fjr;«< coi^ditiott, ' 

cM^Wwg di« toditt'iii»n( of ftatiite to tiiO , 


to Arch 


•vbi^ dlthbr k^idoDt to.tihe 
i Vdsftfit of the .State, af Iot 


, , » of ««®«i 'M ktScjWaj; t|^ toaftt io eepdb^i for 
■'Wfcjia^ of or fiirfi'lilte L an^tiot fOTtUk ^oicnt 
rum in graft, ««<iro, wOW} or the like. 


S)w£/>;' 'ilSi'iilil , . 

:i$u $1(6 :6 
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muv. 







Xh^ Iwbmv of th« ft«gftco liil 

iMftts broken . before tbe 

1 latl 4 >iniKin a ii^iin tbc 

iUl^iiibn^ Grf/biit t. Cfwn; i 199: Sti Sh$fUttr*f 
5 fiji : 1 Blit, M, 3^ t* Sor 
Sl^tke ^&Aee tb be i^caed by' gby cbveiiantbrbkwiiA^, 
^itb WajOgnta ovi^ B^iUtta t yntm, 336a 

' ' ^ A obDaS^ cbveoabt^eo' b# ribiib upon the latod^ at to 
Aall fatad tbea^Egbee by expit^'woMt; 
la, cbif CMteg the affigbees are bound bv the terma of ibe 
^bbveaant^ for qbteft named they would' not be bound by 
Uwi !" fir tbe coyenant cOnoernii a thitog WUch wai 
m at the t!me of the demife ihade ; but C 6 bd^eufy 
bttut afcer^ and.therclb^ fliall bind the covenabtOTf his 
eabiutori and adminiftratori# alid not the affignee; for 
thelawwiil not aanenthe covenahuO a thing which hath 
no being/^ j/ear^a Ciiic« yCt. iBS* But as the law 
would: fuftarn Ydth a covenant aBainft the covenantor and 
dfis adignsy if i^pvefsly tacloded in the.CQvenhnt» awl 
|{va damages fpr its non- performance; it fhould ieem to 
raiHow, that the covenantee would be incirled in equity 
lb adecree Specific performance of fnch covenant 
itbbpifd} and pf thil ppiRion Lord Aars^/cdr appears ro 
^'luve been> inthecaremf rhef?r/yy*Cm^yei^^^ 

.f 1 c 3 i I a* But in the cme of I^cut v* Ctmm^dg , 

% tPdi. l$rd Thirhtgt C* hetd» there 

coaid not be a decree to rebnlld In purfnance bf a cb^^ 
nint, for that be could no « 6 ro uodercdke the codddfl 
.of It rcbuiJding than of ti repair.^ 

^ At Imy the is liable only foijr'the vent aAualfy 

'’Ibterredg pr covenants broken during his ppfle 1 Bpe« 
Jks^rsa V. Cii^ I Awm. 3 ) 6 . If tbei^oro he'hfign 
:^eyery 4 dy ^foie the rent becqnidi diie^ the Idifofbanr 
hibc ihtiintath hiis a^oa for ir. fmqy e* jPrAdfr» Cefld* 
4 \ jCh. aa: I : s /ireriW; Jaid, 

\fibr;yriirtlie; j^nmdancc of fskb ad^aiiwn^ 
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'Aim ^ ^u.Hy >fl|tght t^iflii^'im' 

..pfopriety iiMfipdfr <>f (itcHriighti 
.^iipi3pSjPrd,a^ ift 

'HvijiHiititf j] ISr Ae t]m.pr^ 

amm orirapto in gepiia]^' StllbAing 'Ae rain 

<tf 

bj|^ tmmAi* . nor 

''4qbi' tlW'/nfl(iu|ty4«|iop^'.!to-; IiOfd 

ifyrdwt^t, in "^i$^:-r^ife^,iij^ar^'np(^. AMuiAa- 
to Savp betn in AtM %it inb^ Hu Lord* 
ibiph reported taikita»e'ri 1 d«>y!'>^.ai'W:^ aibemiagtentt.' 
it 15 a point of more diffiettify-'f At (Sn ooimaiit in 'this 
leafe notmaSij^t. docf i>« tlw';)imd to the 

affignee, ,hncanfe affigvi^ 'atia Sot bound' Jaime in tbe 
eoveamu.” ‘ Wbebc^ jbn that if affigns 

bad been ^preAIjr incl 4 dn 4 .br tbb covenant, kialArd* 
ftip would' have ennilHeiled 1 ^^ boBnd'by the covenant. 
•Bet whetber, adigiMiei. be bdnad-ttf' not. by a covenant. 
,.doei 'no 4 fc^pt m Ae- 4 aft of' n dnUateral oovenant to 
bedoi^.npcin tbolai^d'Mepabd Vppa their being named 
in the'cevetHA^^fo |t;|U 4 AAm^^rird'' with the land. 
nlBgneet ani bipbddf whether linnw .or’nott and if the 
cdjienaot '.do 'hoh nih’ wbh ’Aip landt'butis a perjbnnl 


centre^ or fo%Mhg . ^ purely cella- 
teral tOp pnd npeod the biiMiy are not bound, though 
they be px^ddlAy nkmiip See 3 Cr, 16 

tfa, Therefote*; whmhrr the aSignee was named or 
BOts wae immlmrW tbe q^ftlon. Whether the affig* 
nhe was bound by tnh covyjiant hot to withotiV 
coBfeiit pf the leflbr 1 Nor does it appear as having< been 
n^edaryirr order to determine whether a court of equity 
flioutd rcftraiB ao; ajCgnmeht to previoufiy to 

determiue, whether , m adlgnW Vai b^d by the co- 
venant not ID aAgnf foV fupppitiig the aihgoee to be 
bound ai law by tKa.cpaenadVj cqyity may refo-atn tha 
wanton and fraudukmt bfeaofa pr a cervenaht s and fop- 
hiin loot to 1 ^ ;)tpeS[d/ yyt he may be-a^^cd m 
tionfcwce .upoii th^Xahip^l^nciplie that the a^gheeof a 
merely perfjbiitl citwena^ ^aChded ih confotencep 
though not bound at laya See ^i/y 
i ffma 41 li^rrrarn f .gjiiP. fi a- . 

'iThe l^tee of a rr Mog of ctrvdMtrt 

agamft a, ledeeg aa well^ In i|bP #dPt^^bere the denire 
wps madng as in (he c^nty'^hefe (he'ljaiids lie* Caribr,xi 
t8}^ A ;ffitrhb pay him 

mmy at'' w'^cilke ( 0 ''«sfthieii'khd SMi^fay eae. 
L cut^olr^g if .^he ;^t bis 

r Viie^ueors 6r adiuipidnrpri^ flkhH' tafve iht\ mooe>% i>^r 
' ' >ia» aj7- Apd‘ih.#t?d#*^*Whe^e fiWfij^aNf' is bpuOd 

dVatht p i: i 

rf^n 


ta pf eqjhity wiif icPmp^ll^'^n reweswii the Ik*® 

pm ’‘^At^rm'ined ^ his' ‘ 
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' ^'7^1 


iS.W 


wh!ck afttm of <*««#«« ’ <» 

A twauiiaik fcr ^ ^ ^ 

extcadinDtt»M(nM»44K>«)ifa|^^<ff<i> {fodvijm^W 
leASft hath hit fco^ t*ltM 'tlUr' 

ITitugh. til, ito. , kW , ^ f /I'v'il , ^ 

Where there u »«et>meu ta,%^ai3iile&e|{tinK%^ 
uumfo/m (here the 

htfditeCii agweft theevcii^TBf thih|hh^"**Ml»f 
or rightful tW^i htttiffr*? iOtrai|t»]h«|«ii^«|gM^ 


or rightful tKIff hut if ii*(>f WtUt< 
ftrjmt, thceetryjimi «fi^l^.mdfth 
SLx. alt. Wherhthemwii|^i*'e 


nfiaiMk^ tSi** 
ic »<!|m»* 4 h«4<h» 
ibodlMfatWl* 


But a MtMiwMantiB «hd ^i%u^t)|^j;^} 

|h,thHif« be ttjr iw3»r«dte%»i^ 

Ubiy «i<hi(Wii it iDiei^ be^f Mt al6M(jte W|r( 4Mlb#» nH 
fnm thehM^ein* •mhwhaii.tlie'tiwt W^wMih tr^ 
eeyirit uMi«ic<l m at ho hoi, i^te?«uehf iaghh^ 
ij4: t ltM^t79‘ I* ao »d«fli(^f»hOiW!*UtWU!«f^ 
U cl^vvofdtedi ^(Uffor^^Mwiik 
leflhe revMMWtr tct, fxy the- ^fUtthgn^^. 

Theogh whMk 1 ^ ih^a 


,1:1 ■ »' j'l**: M ’ i T 'iilLIiLiiVi 


Ua^ntt, the oofeoaoteo may thet«o^ fee 
h^e ill oBim. er wrifrof < 9 venaot« 4ga»^ thb 


^Mtie, ft «lw a* thet« U any hfftch, of dp 
S^, tMffl* tpu ^ t 


w^Alft'nomf «»»•# 


♦he nwiift-\tmb it acp Habfo>ft th<f fovtum, 4J» jiatf Of 
cqoky. 1 lULJU/, Sht J fSWf‘<^f * ^ 1 ‘'4 . 

If a lelRtf ^wmufi uutitijtba tem thhl he flUWi fcaje- 
houfe-boce, fdc. by affignpcnb fl| hif JtiUiffr tW i* U 
goodeeweaHri and flit U doth^etrefttum thh^owtr 
that the leflee hath by law to taka (ho^ tkinj|a duthdiat 
affignmentt b«if»W^rwma»/rrtbat4»’W^^*"* 
any timber, nrkhout the leUtre et t«igitiBeiife«f^e IpTor ; ' 
by thi* he will be rellraiaed* ftu'’ I9» M5* / ! 

i. -V 3*' ‘ . A .£ 


hny«M«|t t<^H»de^, 












COVBNAIi'r iVt"* 


ulledgir 0ii» If *10 yeH*rA it i’ wh^ftii,’ ft 

law, ifthf ^veiitmtiof^oot bft 4iftioa;M 

tiot aUcdgo a pailbm- 
aflce,irf|llf otttirle him to rfcevtr againil 

ih« 44 fttk 4 itfit fop thMp breach of hi^. w% Cple, 

I VUhpUv* R 0 ^h€ 4 % Hoi. $8- But fee Ci- 

I'Sj/f. Ilf: Goodi/mv^Jfimt ^TimRip. 

7 ^ 1 # \ ^ 

W^er# ihe covenants are motiial fird dlftinA, the de* 
fendint tanoot plead a breach by the plaintifi; in bar of 
the ydalotiff *1 aCltoofoi a breach by the defendant $ for 
|he da^mage may bt unequal, and therefore each part/ 
Auft recover agamd the other, the damages he fuftaihed* 
€>oU^. fallen ^ ^Lev.^W l6: 

Hir^tdrltv* StrMutfd. C$wp. { 6 : ho^tCeeGaf^atly^Rriggi^ 

X Sitii. laj: Good^/on v, 4 Term 

When a iteach alTigncd, it mult dOtfO general but 
mull he particular ; as in af^ioii ofX'^ovenant for not 
pairing of hoy fes, the ireaci ought tq her aifigned partU 
Cttlarly, what U the want of reparatibtii 369. 

But on mutual piomtje^ ibr one to do an^illl* and in con/ 
^deration thereof another to do Tome at ; at^ 4 elf goods, 
C/r* for fo much money, a , general t|rdt the de- 
fhndagt hath not performed ^his part, is weU affigned. 
3i>v. 519* 

Bnouhit affigned ought to be according to the very 
wdrda of the condition or covenant : when they may be 
weU.enough, though too general. 1 Lutw. %%S. 

Where a thing is to be done by a perfon or hie afGgns, 
the iftath Is to be, that it wa^ not done cither by the 
one or the ocher. 5 Mod. 15}. If a perfon is to tender 
a conveyance, ^c. to another, hit heirs or afiigns, Ltcaci 
afligned that the defendant did not tender a conveyance 
to the plaintiiF, without the words, his heirs or afligns,*' 
as good s but if the tender be to be made iy another man, 
bU heirs, Idc and nOt to him, it is otberwife. 1 Salh 139. 

Where a IclTee for years is to leave all the timber on 
the land, which was growing there at the time of the 
leafe,. and he cut down any trees, though he leaves the 
limber on the land at the end of his leafe, this is a ireach 
of covenant : far in contraQs the intention of the parties 
is chieflv to be confidered, Raym. 464. If feveral hitarhts 
are afligned, and the defendant demurs upon the whole 
dechrarion, the plainiifl^iball have judgment for all that 
are well afligned, lor they are as feieral adions. Gv. 
Jat. 157 . 

Covenants are generally taken mod Arongly agalaA the 
covenantor,* and tor the covenantee. Plqwd. zl;. But 
it is a rule in lavv, that where one thing may have feve- 
ral intendments, it (hall br conflrued m (he moil favour- 
able aiinnt*r for the covenantor, i Lttf 4(;o« The com* 
mon ufe of covenants is for aflunng of land ; quiet en^ 
joyment free from incumbrances ; for p.iyment of rent 
referved ; and concerning repairs, tsfe. And so deeds 
of covenant, fomctimes a chufe for performance, with a 
penhlfy, is inferred in the body of the deed 1 at other 
times jsnd more frequently, bonds for peifomianwc, wii^h l| 
fuffleient penalty, are given feparaiej which iaft being 
fufcd, the jury mail fiod the penalty ; but on covenant, 
o|dy the damages. fPo 6 d*s hfi. 250. Vide the Stat^ 
g & p r. 1 1. ^ And nftdcottu bf and tic. 

for ooii«payment of rent, was referred tp 
after as to the renr, and oq ipaymenc thereof pro** 



to . 

it i( lUM ftMedta 
his «^ireniiii^i 

' ' ' J 



Ar /itf, 
ofeowaOt, 
HF fmrfbnh^ 
Htr^t 


M hoods, tor 


^ J * > * i' 

By ^ iU tn 

perfmmuiue of cod^nta^ laSifA ^ai many 

breachea $0 ^ phmfea. dnd the qil chafiiiaal of the 
aaibb* 4 rmi^ a aerii of enquiry, may dflbft jjlaniagey 1 on 
deleodaiH^ pMnf daihagea, exibcuiiott dAy be ftayed, 
but jadgmeiiamaU ittifeain to ^aftber any fdrdiar breach, 
and blaipiiA^may hgveiiy^liv/er/ai/ againft the defendanf. 
SteMegoodW. ^ . 

Where la penalty is intended, merely to fecufe the 
enjoyment of/ m dolUttol Objefl, the enjoyment of the 
obje^ Is cooftdered as thp pdoeipnl intent of the deed, 
apd the penalty only as aouefltonal, and therefore only to 
fee u re the damage really incurred.*’ ^ Prr Tiur/orj^ C* 
Sfm0a V. fPdJtfr^ I Bret, And appn this con* 

,[lrudlion of a pehaltyv cbona of eqftiiy vvill inierpofe, to' 
^ritftraie proceedings at tew to recover the penalty. But 
the principles of eqUal juftice require, that courts of 
equity fhould enterce the fpecjflc perfornumce of the afl 
agreed to be done, or reflraln from the doing of that, 
which ^as dgreed ihouM not be done. And upon this 
principle, wherever the primary objefi of the agreement 
be the fecoring of the fpeeific fuhjefl of the covenant, 
the party covenaotitig is not entitled to .clefi, whether 
he wdli perform his covenanij or pay the penalty. See 
Hdfnnv, Trevet ,% F. Wms^ 191 : Rafis v, 10 Mod, 

517 ! ChilUntr V. CbsUmtrt a 528. Bat if the cove- 
nant be to do, or tiot to do, Ibme particular afl, or doing 
it, or negle^ng to do it, to pay a certain Aim, by way 
of liquidated damages, c6uns of equity will not relieve 
againfl the payment of Aich damages. Eufi^hulm Com^'anj 
V. Blake^ Pincifr Rcp% r 1 7 ; Foitfdhiy v. Adarnsy 2 Hroo 
P, C.431 : Jtelfe y, Peterjm^ 2 Bre. P, C, 436. (8vo ed ) 
Xs«y# V. Pnrsy 4 Bun , aiiS.-^Sec a) lb SjMa// hotd fV/s* 
wiUimfr^ Pre, Ci». 202. And aS courts of equity will not 
relieve agaioll flipulated damages, they will not, in ge* 
nera), inthrpofe to enforce the performance of the cove- 
nant, or to reflrainits violation* Therefore, where the 
Lcflee covenanted not to plough certain land, or if he did, 
to pry 20 j, pet arrs, per mn, the court refufed to retrain 
the ieflee from ploughing. IPeethoMd v. C^/rr, a Ptrn, 
lit). But there ate fotiie circumftances which will in- 
duce the court to interfere, though Uipul&tcd damages 
be referved ; as where the iej/te had covenanted not to 
plough anttcn$ meadow, or if he did, to pay an increale 
cf lent, the court, upon hb threatening to plough, ap« 
pears to have granted an injaoflion. PPehi v. Clathy 
M of Mayy alfo Duhvich GeiJr^e v. Da its, 

71/. 1787. o 

It is held an aflion of cewftant may be laid in Lendony 
for non-payment ol rent 00 a leafe of lands in any other 
place* f^/^. 401. And if, in this action, a fum be mif* 
call, either toolitt’t or too much, it is amendable; and 
not Itke to the action ot debt, which if allcdged lels tb.(n 
It IS, Without ihewing the reft to be fan* tied, it is ill. 

3 39 ' 3 ^47* f** fv^ion of covenant^ the plain- 

nil mttft haverecourfe to rb« deeds or writtogs, and the 

S C^rcuialtences of time, place, and r4ke notice what 
particular covenant in ihe de^it is bell to iafift upon, to 
iqj' h bicacb right, Vc, the words of covenanting aroi 

* “ - ceutnatj. 
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witAtidtaiiit 
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C«j)it i 3 ^. _ 

As to 

Hit. /lP,Gnteiaiu:'l 1 Sf$fi^f 

M $Mfit^ CpvtiMietoiijr 

(C.)« fcWiAl-tuOMlwnBf «fi 
oF l«v. aiid ' a^M' t^|fMto»ii»,' fSb.' ' 

vrjvoii/. -(E«) " ^ j'* \ ^ ^ f 

How t Coveliattflilll Mi|^ 

context, or lo iJrii^ikitticNvi c^ cit^« 

Cnvftant. (D.)t (L^4«)«>^e to;C^ 

vencints fox ^U4Ct eojotadMa 7 W^ lyot 
1 1 8 : />> $ 2 tai Gm. 1^7 i^ (U» 

pi 6 , y); Ih. Cov^mnt {Z.)^F6^ itMi ooftibwAio^of thf ' 
V^ords in a Comaii^, nocwitllrftfUiduig^aoy aA?doiwljh7 
the covenantor,** Jk^ Ctft}hmh (T.)i 
Pmn^r V. coCoaenaAtt ftkr fturthtr'^iiiiirabce, 

Pin, Ail . Qpiknant ( W ) (G, 1 ; Oilb, Cq^ 

venani 209, 226 1 Crd, Jat, 2$i,«— Of Cby,en«Qt» c6 re4^ 
pair. Fm. Abr, CovenaftHm (L.s'5*)^t^ SSif,'T(mtb/t* s Sit^cb* 
Rep. 86: Lant,y. Nwris^ I i WV/ip, i« 75*^ 

*-Of Covenants to convep landtf'of a certain iaalua ; or 
that Janda are of inch 4 vaitio,* lA. R/^lin, 565 : 
Cro. £/. 4) : 1 ^0. 42^1 Lttftgm b, Vmh^ 2 C^< 

140 -^Of Covenants that the grantor li feifed' m lee. JKrv. 
j^br. Covenant. (Y.) i Parolee. (D. pi. 4.)t On. ^ae. 569 : 

3 Arc;. 46.—- Of Covenants, to be free frominciiinbraiicei^ 
Fin. Abf. Covenant. (A. 2.) : t fFood tpi$ : G//fv C«;s. 
e/av/. e. 3i« 

See fully in wh^t cafes and in what manner Odfvenants 
lhall be faid to be fuipended, defeated* difeharged^ or 
void. Bar. Abf* Covenant^ (G.) t C/M. 470: i fFuki^gj^ 
42;9; Co ft. Dig. Covenant k (¥.yi Cbancery 2, (X, 3.): Ftn. 
Ahr, Cntenant. (O.) ^ 

This word Covenant, is alfo taken for tke Sokmn League 
and Covenant \ which was a feditEOtts confpiracy, invent'^ 
cd in Sio ian^I^ voted iltegal by parliament, and agaioll 
which provtfton is made by Stat. 14 Cat. 2, tap. 4. 

Covenant to stand sbibeo 20 Uses, is when a 
man chat hath a wife, children, brother, filler, or kin> 
drtd, doth by covenant in wricrng under hand and fe.nl 
agree that for their or any of their provihort or prefer- 
ment, he and his heirs will Hand feifed ol land to their 
ufe ; either in fee fitnple, fee-tall, of for life. The nfe 
being created by the Stat. 27 M 9 ^ r. JO, which convey- 
eth the eilate as the tifes are direfled, tius covenant to 
hand leifed is become a coiiveyaxfce of the land iince the 
faiJ Aatuee. The donfiderationsof thefe deedb. are natu- 
ral adeAion, marriage, tdc. and the law allows in foch 
cafes conitderatlon ot blood and marriage, to raife ufes), 
as well as money and <kher valnabfe confideration when 
a ufeds to a llranger. P/o:;ul. 3Q2 There are^ no con(i-» 
derations now to raife ufes upon covenants 10 Hand feifed, 
butmatural love and aifcaion, which is for advancement 
of blood; and confideration ot marriage, which ss tb« 
joining of the blood and marriage together : otker>con« 
^derations as money, &/c*# for land, though the words 


to ifef nekd WW 
^ * And wheroumuo 

Hfe, chit importer 
AjNfd hlftr if a perfen cove^ * 
uArpf biirwi/e, fon, ot coaiPha 


|$ld!(NSlsa^ exprefs words of confix 


7 A/p. 4 <’« 

i tcr&tod Adfe^ fbmoehof tho 

Jtim not dtfpofeofr rotoadni MU in bim, 

^ P j^ 4 . And itihm in ufe it taifed by^ wny of ech- 
^ ^ cownMuin ooftrinaos in pofiMHon 1 dud them 
ijffenl^t^' if iMy nre aecbrding to law, lhall rffe 
tim but if they are noct 

the poflefiohi feeUftaudn Sn him until a lawful ofearlfethv 
tiJUnp. 197*^ 

fffen n<;oiUnaftt to ftand feifed to ufes, no ufe 
arife, oihy bo good by way of covenant and giyo ^ 

^ romedy''so thb oovdnantee in an aAion ; as if the covenant ' 
be forofti>lhat# (n oonfidetacion of a marriage, funds lhall 
defeehd; or remain^to a ibn and the heirs of his body 06 
the* body of hlil p^ife; in thh cafe the covenantee may 
have^urite ^ covenant upon the covenant again fi the cove-^ 
nantof. But if a covenant be that a man and his beirav 
feali from henceforth Hand and be feifed to fuchimd f^h 
ufes» and rhe^ufea will nosarife by law; here no uAjotv 
o| covenant Itee on the covenanr 1 for thfe uAioh will 
never lie uppo any oovbnanr but fuch at is either lo^do a 
thing hereafeer, or where the thing i« already done, and 
not when ir is foe k thing profent. F/swJ. 307, 398 ; Ptf/dyt 
Law. 49.ir*^ee clrlu Cmueyance, * 

OGV&AT BARON, A/eme cover hbaren, is a married, 
woman. See title Baton and Feme. 

COVERTORB, N'.! Any thing that Covert ; as ap- 
parel> p coverlet,/ fsPe. but it is by our law particnlarly 
applied" to the Bute and condition of a mmrted womAii, 
w\io U/nb f^^ate viri t and therefore disabled to con- 
tra^ With any, to the damage of herfelf or hofband, with- 
out bis confenc dnd prfvuy, or his allowance and con* 
Brmation thereof, SroA- Lb. 1. e. 10, hb. 2. c« 15, * 

Bro Abr. When U woman ir married, Ihe is calted a 
Feme Covert \ and whatever is done concerning her, du- 
ring the marriage, is feid to be during tb^ coxertute; all 
things that are the wife's, are the hufeand^s; nor hath 
the wife power over berfeil, but the hulbaud : and if the 
hu feat) J alien the wife*s land, during the eacar/tevy BiO 
Cannot avoid it during hia life; bar after his dCathi, flie 
may recover by eui in tnta. Tirms 4 e A^.<-«See title Barm 
and Fcn'e i Cm tn vita. 

COVJN, Covrna.'} A dfcehfal compaA between two 
or more to deceive or prejudice others } as if tenant Ibr 
life or in tail, confpires with another, that he fiiall 
cover the land which he the tenant holds, in prejudice of 
him in revrriioo. Fiowtl. 546. Covin is commonly con- 
verfant in and about conveyances of land by fine, feolf- 
mbnt, recovery, «bV. .Aitdthcn it tendaio&feai pur- 
chafers of the Ibndi they pmehafe, and c.*edirors of ihetr 
juil debts ;> and fo it is ufedin depds of gift of goods f it 
may be iilUwilo feuierimes" in Aiits of law, aifid^ judg- 
ments had in them. But wheiOvtr eouin i$, it (h^ hever 
be intended, unJefe h ap]^slrs and* bo pniticuhtly round: 
for cevin end fj^udtboum j^ted, yei mt^ll be Ibuad b/ 


ift ih« (iced w fiaml yet they are bargeias and I ii)ejury»«sk«iriUtK»t^fAMr A<«ifid. )i&. 
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m h*if*V>* wJiieie tem 
it*‘)i itce^y by-^/Z t/ielK dNtet 


it m mbt hatb’» rigf’***';;' , 

, AiM -of MmMd Aoiir«Ar,(liAll'1r«wb{^ 


A WtAtfti' 


Im 4 -4. tti4 «!' 
th4 


H are o<mtwM» eanfcoiMted» and 
19 tUttg. /. H. B. i6f6ov X«j^afia|^*A i 




pifjr, C/Wm 

MHSbgir 
ftmitm 
Ibiin whoi 


tjl^cil^g^diidc^. fltall not blno. Jlw* 47 1 
1'f7 I 36 j. it rentftii^fo# Jifi»4^fti|i«4<l4er 

itfl^ilto P. ftn^ tt^/^Mttp$U broil»(Mrff:1^ftv|h^ 

^icjtKifit^ by pBt*n 2 bctKvtrea tbo dcO|4|i£ififrlM4 •d^ bna 
«ttAvtr pfotored fcr ]oi4ilib|(illi^ kpjir^cp^Mii thd 
mififr,. (or iifue) and after 

iMmetit m giveii s m fltuS of 4>- 

whi^may bring a writ of dlibdli^lMld Mitt to nNIbC^d^ao^ 
»r»labd. ^ 

If a man that has a right lb C0tattf!||i^^ 
can fee aubcbtr to ouA tenant bf ifaji 

to recover it ir<>tn bmi, atid^ ha jrbbtnm 
agaldft Kim by nAion tried ^ y^t haftalfi^^eniniftba 
tolnyitnokiit right; bnc St in of the elia(i(tO$ bim whp 
jlbttde the oulkr; and an affiibtiet agrind hiiii^ a J^hV'Vd 
jhUr* 3D|^« Land jt^alkned^ peodidg' li/t^Tfrotf debtg d]iy 
10 avoid the dJCtent thereof for the debt f ibn Ihtid 
ib atfened (hhlt to extended, when the mVn appear^ dpon 
the rctttfli of the #%// by tbe '(^erl£ JEk^SiKlfa 
man rnehev a deed ol gift, isfr* of hie goodc in hi# Aft* 
time by to mrft his cieditvirt of thtif debts, after 
his death the donee or vendee diail to charged for thddi, 
toe the fevcral (latutes of Ffotais*, If goods are^ ibl^ l^a 
marker overt by cowHf on piirpoAs to<<bae huti that Wth 
rabt, this fiiali not bar him thereof* a/ijfb 7151 toi 
title Frie/»A, ftc, ' 

COCTNCfLt In the city of Isxdbx, therd are emmu 
t0l/i^il-men dhokn ia every ward at a court of wardmote 
held hy Nie aldermen of the reQiedlive wards 00 St^ STAs*^ 
MsS day yearly : they are to to choAm out of the moft 
tulB^ieiit men ; and fwom to give true imi/eL fto the 
totnnioraprofit of the city, £5/* itm Iwdbt^t. i tj. In the 
court of 4 rmmom-m 0 cUt are made laws for tovaoi^esndtrt 
oiMd 0 j eodccmimicwesyemlyaopctoted* tfr. 
madeby theist, are to have tto i&nt of the Lord Mayor 
and' Aldermeoi by Sm/^ at r^rs. i* c. ti." too l&if IM* 
title Lomto* ^ / 

COUNSSeXOR, Cwrfi/iarau*] A per^eecaioed by 
orient to dead hU ctuletis a court of iddicatbi^ A 
Baffifief\ in tide ^To-wtot^ it^thord oolM 

to addid.-^That by ^roL fSim^ 


! rm 7a'\Mtn?rrTirTg.’rrr7r'~-j-€"!rT.H^j^iT 


fl* AMttiliit convid, or tto«<c9»foriiiift flutlb 
)«w, «i « mifilUri oroihcrwiftt «iHl9rpeiii4l|ifii.nH99 off 
3 gVfc*. t.r. ft 7 IK j. «f. af 1 13 6^14 IP; g. #,<4 »’<» 
t, 4lfi $te title* Otfit, > \*{, 

fiw SeotittoJw/ 9*4.1 

;< '’COUNT, Tbe or^ttkl 4odu*t)ii^g^f ' 

« nut aAioiki A* ded«r*riott u 


, .,, ... , 

iC;0Vtl^^^(^^#K4%A*to 149 1 ^ (br 
er*<<it 0* «eiiiw>9 . -iQlfeMtfV Sfr **** 'Awlin W9 
t $tn <giHi *c| iff rtf ft »8t i t 


j«S; 


9rb9lfeorii| 4 j ' ' i '’ *■ 

tr cpnMmmiTs, 

Qum$ihfthiiA tb9vJ(Wr,^i|^9riiuMim tBr. >< treafbn, 
See tid» fy 4 nuKt^tit^ futitpip- itUt, bank- 

)>intrl9ttera-9nfaW/{b^C|tia^ $<« 449* ^<lwri 
sayt fyaad. k .» ! 

,CQUNT£RlAA^l9v<k9<^«orAak«M.}bwb*t««thip, 

farmtif *»eeitbir4» u b/ ^boMt *A «r ceremoa/ 

nuuiAvNdb/ablMttgtliiati^dMk* Aadhii ciiherso 


pBei^h wb«r99;i*M BUkw )lill wQi And teftatncni, 
nad thereby 'devifts hif Ihodta^^* B*iS hf •fterwnrd.aeib- 
fbft wwthar of did usi* &ai 41 >*b) 0it fcoffinntt ha 
«im$trwum4 t»<tlui wUl, w^AdMit odg 9k|HPdf %«rds for 
(k* fern*, Md tho- wUt,'h void»*i to tho dittofition of tbo 
land: AUb'if'* ukoo^ teilnd of l|f«d m fe*>fiinp)e, 
Biiket >a iriU **4 dArheth tbo ftme' to C, A and bit 
hetn, if bo {tnwt'fski tbdafhirdi* inunoariin hith 
the faid C fbortb' by ttjdb, Nm tb bu^iid. and 
lativcnare at tk* Uin* of Mir doatb, tbo will h ettMer* 
matnUd. Ttnisit htf* Jbil lf> * wbamo makee aleafe at 
wdii, aod ]beh uaithi^ ikh Ab|Thu|*4t oo to 

the leaAi withb^o^eft iMi|ter doa* by UMkhulbaad to 
deterodoaihbWViU a ’ > 

Where' land h awdib^ and afitr* VmSt Mad* thereof 
foe yean eolyi} h Ihajl oeA^beoeMMiwauadof the will. 


" TO ‘f f T TTTT'Tn ^ M * Tg7T7-J? > rTmi t(TJ^ < t:1 


kAl»%«k*(ei»'Aid«^t beuik ctdeAwathavoaleafe 
&« fUti aod dl^Kh ithy kja^AiU, aod After 4>rr«*. 
4tf¥ Uk^ i* A n t in niii tw d of tha^infid abd^lhe da* 


*iP. 


Kjte;W 



















#Gtpi!«Ki.|m»'jm . .. 

. lt7KTi»t!0t^:#^iilii^< 
iron, ^fli "bjr tiw 




ipi^ini^if^; 


of ano'tiMiw 

&t, • Or^lia^flW’t«il|ji^4(p|l^4hK.M 

«n 4 pc^ to. 

SMi 8'5f^Tf;ijip|t^‘^^; t| il |;i l|iii|pi ^^ 

plicttioti ,-k»-'.^ ■ 'Aw^ (' «ii#i »I4 

vMwV'i .Bn't^ iKlH»;<!tl^iv4MttidiKr^'^^ .;illbi)^'‘4H|dt-"^ 
'Voucbeocot|Mil.'|^>d;dwn|ih4* %ii4l^^M^ Ubt' tijlia^'ibktb. 
fd ?oac|rUmK>o’^ 

the iroaclwe pte«jbC*op’^'g^«W^.(lift waxri^ ' 
it termed a timnter/U»i^ti^<WH^k^l^J^' Tvms 4 ^-i^' $ta)t, 

3 B. /]|Voli'd««(ltt|tj|r;%d^tit^^ - 


judgment Qi«U &6t (tflily 

It it otbenid^t iipi»i'«*pi«^K)> t|;ti^|3t tfia<i)1>y>i^(;Diid* 
trjr; 4 Jt^...8ot^^ lio^-ja^ 34^Th«^^^<4Ub'«,>p«|Mn^^ 
to tho ple«of^<Itltt]l^.it 8t*;timCIW3w‘Seiwlt dfrJX^ . 

COUNTSR.SOi;yC9;^^ m 
(iet^btve wfdi tKn 'orW^r of their i>r(mB^g«V>»^weRW 
aitemiii, «nfio<Hfeil)7G!fe^Atr> 4J^ >/>- 

COUHIPOfis, -Ft^ GiMwm-] • mtfi hduix talten Mir 
fack'j&ijfiultriitiitMj . tiirl^li om temlos ' M' diPfiod -Mt . 
C44<hi> t^sk'. ^^hiln' in mf^coon. 'fontttrir-^. 
Hu'Hi^iJaufhri Bh ti ‘ Andot'in' tlMlr.<oOiirt J»' iiode 

(HttSeijeattMM'hiiriaay'^ebdi thoj^^^nitd^f ealied 
SfrJttMrCtvilttru t li^^.VfV’ ■•'y 't'i' 9 

■ '■ eowHif YyO'. '■y':,Jv ■?• 

< Sigd^r>'diib' ftgle^ tfso 

ooBWg. from' t|id^ 4e|wr^fj^>'t)ie jSeMW>'V'|t, 

coouini a circuit drportioii bf '^4"re<rM{ 

the whotr huid.iii divM^f dcV'tlwl^iO^ gln'trdt^itt 

it, and t!he.-inora'«afjr^^adiiMiliatMd:of jaOideV^'l^i^ 

there it no'pMCqdthti'fciiUp^ Unft:liotlM 

coooty : aadorei^t^atf'ti'jl^Vmtiedltj^h 

the tKeiilK' ' Of itittii:iMptfvr»'ihe tiaoi* 

Wt-baVe beciidiiikih«tt artMdkritht t>n>eii»‘>|^i^prfrt^ 

iirttr ffCdlttVhy '4to|h^4 ' 

■tiy'^Mfclhg i ttiiw^ akdeiiodife. 

lih-t'* ^S»fUj( 

■' ’ 



ii (t |pkjj l»- ljl<i 



ift'At. 






f '4»p''Tjieit^tMighlk pi«d<>>t'tl9o(biU[t.'.idhhiidi^''|ir’'^ 

■firiditilf iCAfV a|fdaKd>-4ll.. 

|«^{ aH'thritt'aaid.jhdidawitufiwi in 
tdvPther cotii^a fn ib# Kjag’tr aodjaJl^Whn^t 
'iUd H^be doititagatiid their gfW ■ mai/ 

llrttefnilM.liie tlffw againft hit. petdoi i»- 
they wer»tM4. in « ooaruicev morn* f^em ^;|nv 

fl«ri.f^«conrM or tomn <m*»tAcm 

' Thn -.FalaiiiW' |MivU«get> . jfir fimUer ' to tb*, 
dept^iit. jdriidwtOM.tdorped by .the grett himrn'd'W/ 
thd«^tii|citt« doridg the iveiik and inunt .datt. of m " 
Arft.fimti Ictn^onu in Borojie,] were in ^ probtbiiity ' 
oti|)iitiIi^ granted to.tbe cenntictof C^it^tr,Bh&J}»riatf^ 
beCauie they;.biBider«d'.aj>iai| tnim>Mi '«piin>ine>j.;/f'n^r 
hjM- diPedkirde in orddr thet .the iahabitaott, having . 
judkie'iuiioiaidcted at home, might not hf^biiged tO'gv ’ ' 
httt.of th# count)'! end leave it open to the enomnVjfA-’ 
fiptiioatt; aad.the owners being enooaragcd byv;m.k^ 
4#-laittb.cii9(p! tnight be the more .waiehAtl .ift ka;de%<^ . 
;Aiiidi’upM' thii aeeotint alfo tbere werp CarmeriyUf^ , , 
^tidii4fli<'.v<!OiUMiet; ;pa)aiiner ftmhtie/fin.uki 
.thf iatnr: now united with J/nr^eidrriemf|':t^'^P^ ' 
OpefatfMkhed'by plwHanitnt, theiurtpeitiA 
tatter^ io'i4£ir!«>-^nd in the timeof dloYUl. 

^wdr^afa^ghdi d/^iai 

cod^hKiadbe^itt ntnenfier eeafiogf/'tlAibh Lpli^.thiw:.-' 
;aiie wiMedM. in-tbeir! tatmee» oadw^rfrebihfh'^liw^ v H 
'byrn'Cmdihoa latv, accrtfi to;1i^ckW.4im!;|P|^^^,» 
dUfthejk tjtiiei,.' th»'d^ni|»of.' jibtnNie'n^ "' 

'ohd retAaihihg'io tM handt'l9.f';»'iW)l|h^’'-"''^«r 

t|I«'' Odd. 

'Pt wdeft: Ibd.;.''' -Aid -tbu'^tnityi nbttiiNh ;onD«t|^ »>•, 

f ^jd^gpn ef ■OoiiiJ 'infiipn’.tiide -jvhen ; Jm ■ if|ii8^,iiiti ' t 
lllll^rtk^tifipoi ]ai^gikj^n^)^^«ffo)itfed:thh;^i^^ '' ' 
. *»» ,ggj hie^#il^^t^rprtM<||t io fd^ (hM tb be • 


cMfotan. ■,• 



COUNTY- 


^COORT 


tinited to the crown; left if he loft one, hr fnoulcl lofc j 
the other al<b. Foi /’/c'uv/<w (zr;,) aiui ihr r./ | 
2)5,^ obirrtc he kne^v he IkaJ the J^otliy j 
of by fu:e itiul imlefeaftble tide, but iha* his 

.title to chsf crown was net fo .iliurcd ? for that aficr iJic 
dcceafc of Jl. the right of the crown wai in the 

- heir of L'oft / DwLc of Ct'aiifiif:, ftc^ird fou oi E<I''w nJ III ; 

r.idicr to tlui hLuty W , being but die 
J'wh ion,’' Anil tl’crefoic be pn^ured an of pnrlia- 
iHcnt, in tin; <;r:l year of his reign, ordaining that the 
duchy of and ail other his hereditary eftates, 
tviih all fliMT rO)Mliiis, and franchifes, iliouhi remain 
to hiiii liis hviis for evtr , and (liould icmain, de 
IccnJ, lu- adiiJinillied, and governed, in like manner as 
if he never had attained the digfiity ; and thus tlu-y 
lick ended to his fon Uiid grandfon, UemyW, and //;j^ 

\ i ; many ikw tertitories, and j.rMlcges being annexed 
to ilip Dui hy by the foriuM. 2 5. n. 30: 3 // .*. 

5, /I. 1 5,-^-/yr-:/;y VJ . being attainted in \ Eihv.W . thij 
, duiliy was declared in purlbiracnl lo have become for* 
fv r.ed to the crown ; ( 1 Pr;/n . 155*) 
an was made to incorporate thi^Du^hy of A^i//r/// 07 , 

<0 Continue the County P.ilaiim ; (^vhich miglit oihcr- 
uife hava deiermined by ii»e artaindrr, 1 fV////*. 157,) 
and to inak ’ the l ime parcel of the Duchy : an<(, fiir- 
ther, to vclfct the whole in King EJwan/ IV, and Jiis 
lleirs, Aivjrs En^L.iifU ff^r ever ; buL under a feparaie 
guiding and governance from the other inheritances of 
ihe crown. And in. i 7, another ad wap inadc, to 
refumf fi;;!! part of the Duchy lands as had been dif- 
ni<*m|)efed from it in the reign of £f/7:u7n/lV, and to 
veil the inheritance «f the whole in the King and his 
heirs lor ever ; as amply and largely, and in like man- 
ner, form, and condition, feparatc from the crown of 
Ew^lnftd and pufleilion of the fame, as the 'I hrec Hernia 
and £rf';ivWl\', or any of them, had and held the fame. 

The AVv i.s not a County Palatine, though fomc- 
times enoiieouily called fo, but only a royal francliife, the 
bilhop having, by grant of King //r//rv the Pirft, ;a?ri 
within the IJU (tf Ey ; vvheicby he cxercifes a 
jurirJ[6tion oyer all cauies, as well criminal as civil, 

2 Ifiji. a2o. ' 

'I'hc Qiu^tk's Prtltuittc are reckoned among the fuperior 
courts : And arc privileged as to pleas, fo as no inhabitant 
of luch C9untu't lhall be compelled by any writ to appear 
or anfw^erout of the fame; except for error, and in cafes 
of iteafon, and the Comfrei Palntiue of Chtjler and 
Durham, arc by prefeription, where the King*s writ ought 
not to come> but under the feal of the Couni'^5 Pal,itinf\ 
onlcfs it be writs of -proclamation. Cromp, yurtj\ 137: t 
Ditnv. .‘P’r, 750. 

But ctrPcf Ufi lies oat of /». R* to juftiecs of a Ccunty 
PiiUtim, tVe, td remove indidmcnis, and proceedings 
before them, z Ha^uk P. C. c- 27. ^ 23. 

I'hcic is alfo acouriol Chancery in the Counties Palatine 
of Lamajier and lyuibam, over which there arc Chancel* 
Jors; that of Lonen/hr called Chancellor of the Duchy, 

Sec title ChaHcrllqr,^ And there is a court of Kx- 
chequer at Cbe/Ur, of a mixed nature, for Jaw and equity, 
of which the ChnmberUiin op Chejler is judge. There i;. 
alio a Chief Juftice of Chcfitr \ and other jufticca in the 
other C:suntiti PaUtim^ to' determine civU ailions and 
jtthiai of the crowa. 


The Biftiop of />«r^4y77.has th.it County Pahtitte) and 
if any erroneous judgment be given in the courts of the 
billioprii k of Durham^ a writ of error (hall be brought 
before tlie Biihop himfelf i and if he give an erroneous 
judgment tbeneon, a writ of error ihali be lued out re- 
turnable in E* R, 

infants in Co inties Paiutine enabled to convey by order 
of the relpe^:'live courts belonging to thofc counties, 4 O'. 3. 
c. 16. 

'^I’he King may make a Cuunty Pulutlnc by his letieri 
patent without parliament, ^huL 201. 

As to further matter relatisc to the feveral Counties 
Palatine, fee tides C.’h/iir, Dufkr.tn and LaticdjUr and 
particularly as to Chf/tfr, ^tats. 43 Eh'z. c. : (aiui ih.s 
tide Tuius.) tz r. 46: a6 3. 2. r. 31 : 27 

G\<». 3. r. 43. 

Coij:;'rjfir> corporatk, arc certain cities and towns, 
fomc with more, fonie with Icfs territoiy annexed to 
them, 10 w'liich out of Ipecial grace and favour, the 
Kings of d ngl ufiil \\:iwc granted th.e privilege to be Coun- 
ties of thcmi'eivcs, and not to be comprized in any other 
county; but to be governed by their own iherlfts and 
other nngiftratoa, fo that no oflicers of the county a 
la<ge have any pow'cr to intcnncddle tlicrein. 

The i>t. 3 Geo, i. r. 15, for the regulation of the odice 
of llicrifTs, enumeraies 12 cities, and 5 towns, which 
arc counties of thcmlclvcs, and which have coiifcquently 
their ovv it fticrilh. I'he Cities are LomPn (by grant ot 
Iptc. I ) Che/in (42 EHx.) Pi 1 / 14 , Co^t'nfrw Ca/itr/ni", 
Fxfttr, GhttCi'/hv^ Lincoln, Kot'v.J), Pf\v,y/ttr, 

Piik \ iz lien, 3 ,)— The Towns are Km^^jhn rpon Hn.t^ 
Notthi^ 'jaM) vj. a/l/e-'U'/'nt^ Tync, Pool, Southnjnpto;i. 1 
1 1 6 — J I (}. To thefe Cneuoy'ur is added in Impels .V'y/ ;// ; 
but on what audibrity does not clearly nppc.'ir. 

COUNl’Y COC’KT, Cu>ni Coimta^u ] h by Un!.e>! 
called Conventui, in his explication of Sjvu words, and 
divided into two loits; one retaining the genera! nanu*, 
as the County-court held every month, by the ftieiih'or itis 
deputy: the other called i\\e turn, held tvsice in cvejy 
year, viz, within a month after Eajler and Michadmns ; of 
both wdiich Sec Cromp, JwiJd, foLz\\, All adinini- 
ftration of juftice was at iirft in the King’s hands ; but 
afterwards, when by the increafe of the people rhe bm den 
grew too great for him, as the kingdom was divided into 
counties, hundred.^ f^c. fo the adminillracion of juftiic 
was diftribuied amongft divers courts ; of which tiid lhe> 
riff had the Co'^./y^court for government of the county, auJ 
lords of liberties had their /eetj and Uw-duys, tor ilic 
fpccJicr and caficr adminiilring juftice therein, I5V. 

IJeforc the courts at H'rfiminjier were credlcd, the County - 
courts were the chief courts of the kingdom : And among 
the laws of King Edgar it is ordained, that there be two 
County-courts kept in the year, in which there fliall be *i 
bifliop and an alderman, or earl, as judges ; one to judge 
according to the Common law, and the other according 
to the EccUTiallical law ; But thele united powers of a 
bilhop and carl to try caulvs, were feparated by IPtlhant 
the Pifft, called the Conquer oi ; and foon after the bufi- 
nefs of ecclrfiajlical cogiiifaiu c was brought into its pro- 
per courts, and the Common law bufincls into the 
Bench, Blount m 

That die Count^-coutt in ancient times, had the cognl- 
fance of Picas of the Crown, indidments of felony, 
appears by GJanv^ lib. i. <ap. 2, 3* 4. by Bradon, and 

. '■ Bt itou. 



c o tr N T y-c o ur t, ' 

4?r;//«i,in divers phcesv and hk a. Ct. But the 
power of this (Court was much reduced by Charts 

r. 17 ; and by 1 p.d- 4. cap, t ; by the temer of which it 
is cxprefily provided, that “ no (hrn/F ihall hold p!eA$ of 
the crown/* Ic had fonuttly, and rtOtv bath the drier- 
wiination of ceriaia deb^, fjc. und^rr 4.0 f. Over fome 
of which caulcs 4o/ierior courts have by theerprefi 
words of the <?//«»: 6 I. r. 8, a j^inldiclion 

totullv exclnlivc of4lH^')wiog's fuperior courts. 

This Court inny alfo hold plea of many real ai^ions, 
fuch as dower, ri^ht-patent, right of ward* 4 h/ft. a6o : 
3 3>*- And of all perfonal a£lions to any amount, 

by \irfue of a writ of which is in nature of a 

commilfion to tlic llicriff fo do It. 4 4^6. idere the 

pKiinti/F takes out a fummons, and if the defendant do 
not appear, an attachment or is to be made 

out againft him ; but if the defendant appears, the 
plaintiff is to hie his declaration, and after the defen- 
ct.int is to put in his anfaer or plea ; and the plaintif!' 
having joined iflac, the trial proceeds, iJe. whereupon 
if vcrdiilt ii given for the plainiifr', judgment is en- 
tered, and a jini forias may be awarded againft the 
defendant’s goods, which may betaken by virtue thereof, 
and beappiaifed and fold to fnrisfy the plaintiff: Bur if 
the defendant hath no goods, the plaintiff is without re- 
medy in this couft ; for no capiai lies therein, but an ac- 
tion may be brought at Common law, upon the judg- 
ment entered. Qrnnnvood Ceuits^ /. 2s : Finch 318 : 
F.N.B, 1 ^ 2 . 

No flteriff is to enter in the any plaint in 

the abfence of the plaintif!^' ; nor above one plaint for one 
caufe, under penalties: The defendant in the CW/v- 
couit is to have lawful funiinons ; and two julHccs of 
peace arc to view the eftreats of iheriifs, before they 
ifTuc them out of the Cotmh ourt, By Stat. 1 1 //. 7. 
e. 1 5, Caufes are to be removed out of the Ccuu/y courts by 
recoK^firct pone^ and writ of falfe judgment ^ into 
'I he Stats. 9 i/. 3. f. 35 : 2 £. 6. r. 25,' Craft, that no 
County court fhalf be adjourned for longer iban one 
month, confilling of z8 days. 

All popular cledions which the freeholders are to 
make, ai formerly of flieriiTs and conferva tors of the 
peace, and Hill of coroners, verdcrors and knights of the 
ihire mull ever be made in full County >court. 

As this court hath of ancient times belonged to the 
Sherifl', and is incident to his ofHcc, the King cannot 
grant by letters patemt the office of County-clerk nor the 
fees : but it of right belongs to the iheriff. 4 Co. Mit- 
ion's cafe. 

See Stats* 7 & 8 ir, 3. c. 25, as to the County courts 
in To'kjhifex and 27 U. 8. c. 26 : 34^. 8. c. 26, as to 
thofe in IVaks. Blackjioue^ (3 Cemm. 82,) obferves, on the 
late ereilion of numerous CW/r of Cott/ciuncc (icc that 
title po/tf that it is to be wiihed that the proceedings in 
the County and Hundred-courts could be again revived 
and improved ; an experiment that has been tried and 
fuccccded in MMleJex* For by 23 Gee. 2. e. 33, 
it is enadled*^!. That a fpecial County-court (hall be 
held, at leaft once a month, an every hundred of the 
county of MiddU/eXy by the County -clerk .->-*-2. That 
twelve freeholders of that hundred, qualified to ferve on 
juries, and ftruck by the (herifF# fhall be Aiuiznoned to 
appear at fuch court by rotation ; fo as none Hialt be 
^fummoned oftencr than once a year.»->3. That In all 
\CoL» X« 


' CO-t^RTS, 

n<tt evce*Jli»B th« * 4 la* of the 
and twelve fuiton (hall proceed in u fummary iv^’y, 'ttdj 
amiidag the parties and on oath, without tpo 

formal prOs'fAainiemly u^ed ; and lUll wr. 4 ic fiich^ordt^ 
therein as they fhali judge to be ngrccajpJe to canfcirncc; ’ 
~4, That no plaints ffiall be removed out of this courti 
by any procef» whutforver* but thedeterndnaiion.hut ifi 
fhall he iinal.-T-j. i'hat if any motion he brought jn any 
of the fapenor cuurt.^ again ft a peffoa rchdant in A///- 
r//i^#v, when? the jury fhall hod It6 Chao 40 'r. damages, 
the plaintiff fii.'ill not recover, but pay^ cods. {See title 
Caft). — 0. L.ifUy, A table of very modarute^ fees is 
pre^'eribrd and fet dowu in the z&m which sue not'io be 
excerded. 

It feems Indeed, as the learned coitimetltetor rcQiarkt/ 
that this pltin wants Only to be generally tg Se- 

cure its univerfal reception. 

COpNTV-RATi^S. liy Stat. iz G. 8. e, ^9, 
of peace at their quarter feffions, [andby 
c. 18. juHfces of liberties and hanchiijbs not jfotijjjid^ (O 
the County commiffioners, J may ir ake one general 
to anfs^'cr all former dihinil rates, .which ih^l be ajATcAM 
on every parifh, fiifc* and colle^led and paid ^y the higli ^ 
conilcibles of hundreds to tr^furers .appointed' by tho 
judices ; which money (hall be deemed tho public AoCk^ 
and be laid oat in repairing of bndged^ or hquKs 
of corredion, on prefencnieut made oy the grand jury at 
the affifes or quarter-feilions, of their wantingropaeation *, 
but appeal lies by the church^wardens and ovcrfe^is of 
the poor of the pariOtes to the judices at the nextTeffions 
agninli the rate on any particular parifli. And as to this 
appeal fee alfo Stat* 22 Geo* 3.^. jy. ^ee titles Brhi^gs 1 
Qaoh, 

COUNTING-HOUSE or the KINO’S HOUSE- 
HOLD, Domtts Comfutus Ho/pitii Rejis*'] Ufuallv called 
the Boat d o/Gretst Cloth i wWe fit tlie Lord Steward, 
and Treafurer of the King’s Houft, the Comptroller, 
Mailer of the HoufehoU, Coflerer, und two Cloks of the 
Green C^/h, ^sfe. for daily taking the accounts of all ex- 
pcnces of the HonfMd^ making provifions, and ordering 
payment for the fame j and for the good government of 
the King's Honfcbold forvants, and paying the wages of 
thofe belcw flairs. Stut* eap. y. 

CODkIER, From the Fr. 6W/Vtorun.] Anexprefi 
nicfTen^icr of haflc. 

COURKACIER, /’/.] A horfc-courfcr, a/e/?. 719. 

c o u R r s. 

A Court, Cmla.'\ The King’s palace, or manfipn; but 
more efpecially the place where jutlice is judicially adrni- 
nillcred. Co, Lit. 58. The Superior Cotatt arc thofe at 
}y<jifninj}ir\ and of Courts, fame fete tf record^ and fomr 
}2ot 5 which are accounted hafi Courts^ in refped of cl.c 
rcB. 

A Court of record is that Ceust which hath power to 
hold plea, according to the courfe of the Common law, 
of real, perfonal, and mixed ^Uons, where the debt or 
damage is 40 /. or above ; as the K'iug^s Benrh^-ComMon 
Pleas, £o*r. A Court, not of record, is where it cannot 
hold pica of debt or damages amounting to 40 /. but of 
pleas under that Turn : or where the pn>cecdb>gs are not 
according to the courfe of the Comniqu^ll^f |ior iurolled ; 

415 the County-cfturt, and the Court- 1 Inji* 1 
26c: 4iL'p«$2: 2 574. ^ L* 

U u Every 



COUR 1 

Every of record i$ the Comt, in rij;ht of 

his crcwii and dignity, though hi. liave tlic 

beneht of it ; and thrieforc no oihcr Court ii.uli u i 
ly to line and imprison : f:> (hat tno 'eiy treflion ot 
jiew jurifdiftion, with power of fine or in priibrim. ;t, . 
makes it itiflanily a Court ot record. Salk, zoo : ic.ytrf 
388: Finch L. eji. riic fiee ufc of all Cemu of rc 
cord artd not of rciord, h to bo granted to the people : 
The Jeet and toiirn arc the King’s Ccuit, and of rctoru 
a DoflV.zsg. The lolls of the fii)xri,.T Ovii of retord 
ore of fuch authority, that no proof will be admitted 
Agaioft them ; and iludc records are only triable by them- 
felvcs. 3/»y?. 71. But as the County-court, Court-baron, 
trff. arc not Cents of record, the proceedings therein may 
be denied, and tried by a jury; and upon their judg- 
ments, a writ of error lies not ; but writ of falfe judg- 
ment. 1 httft. It;. Ste f.o/i. Cou>t-ui> V 

in the Coiais at fi',/tmiajkr, the plaintiff need not fhow 
at laige in his declar.iiion, that the caufe of -nftion arifes 
within their jurifdiffion, it being ;^etieral ; Inferior Cents 
are to fhow it at laige, becaufe they have particulur ju- 
rifdiflions. 1 /,//. -/ii. 371. Alfo nothing fhall be in- 
tended to be within the jurifditlion of sm inferior (-'/«»/, 
but what ufXf rf/sly fb alledged : Ami if part of the < aufc 
arifes within the inferior jurifdiflion, aod part thereof 
without it, the inferior Court ought not 10 hold plea. I 
Lev. 104: i Rep. 16. See title Abotemtut '. i. 

An inferior Court, not of record taniiot impofe a fine, 
or imprifon : Hut the courts of record at IFrJhuiiiflir may 
fine, imprifon, and amcive. 1 1 Rep. 4 

The king being the fupicmc magillrate of the king- 
slom, and intrurted with the executive power of the law, 
all Comts, fupcrio.-or inferior, ought to derive thcit^.iu- 
thority from the crown. Staundp. 54* _ 1 hough the King 
himftlf cannot now, as anciently, fit in judgment in any 
Cc’,ri upon titil catifes, nor upon indiclnieius, bccaufc 
there he is one of the parties to ihe fuit. 2 Hatvk. P. C. 

t. § i, z. 'ihe King hath committed all bis power 
I’.idiiial to one Couit or the other. 4 ////?. 71. And by 
.v.-ar. 5 ’ /f. 3. c. 1, it is cnadfed, that all peifons fball 
receive julticc in the King’s Courts, and none take any 
dirtrefi, iAe. of his own authority, without awaid of the 

Kin(»/s (leuUSo .... 

It" is faid the cuftom.s precedents, and common judicjal 
procCcdinj^s> ot a Ccurtt aire o Isw lo iliat cputt ; And the 
cictcrmitiiiiions of c)t 4 ?fs^ make points to be la\v. 2 ktp. 
12:4 53 * 29"^ All thingb dctciininahle in 

C<furn, that arc by lire Common law, lhall be dc- 

tcrmlncd bv the judges of tlie fame (.ourtjf and int King s 
VI fit cannot altr?r the jurirjiflion ol a Court. 6 Rep. i i. 
'Hic Court of Ah regulates all the inferior Courts of 
J.iw in the kingdi tn, fo' that iltey do not exceed their 
jurildiaions. nor alter their krms, iSc. And as the 
Court of King’s Bench hath a general riipeiinttndcnc-y 
over all inferior Ccurts, it may award an attachment 
a-^ainft any fuch Court, ufurping a junfdiffion nut belong- 
ing’ 10 it : But it is foineiinics ufual hrll to award a wiit 
and afreruards an auachment, upon its 
coniinuing to proceed. 1 Htiui. /h C. t. 22. $ 25. 

If a Court, having bo juiifdiition of a cauie dependinj^; 
ibercin, do nevcrthclefs proceed, the judgment in fuch 
Court is iornm mu jutiice, and void j and au aaion llc.s 
againll the judges who give the judgment, and any ofliyr 


S — Baro^t* 

that executes ihcprocels under them; Though where they 
h.ave authority, and give an ill judgment, there the party 
tvho .executes the procefs Vc. upon the judgment, dull 

(wUi !, I JJL /tbr y /Oo 

J.J t f inh.Tior C- jits may be puniflied for mirtre- 
iij.. -tur by information or attachment. Moianiia\ 

1 35. Any defedfs in the proceedings of nn 
or CouiL fMMriMt bo amended, by the return which 
is not [)uit of iliL' i-Lord. T'/je Kmg v. Holmes^ Id* 365. 
Where an inl'Tior Court returns its proceedings, no di- 
minution can be alledged. Ibid. Snytr v. 367. 

Adion on the cafe lies againll the plaintiff for 
fuing one in an inferior Court, where the caufe of ac- 
tion is out of its jurifJi^tion. 1 369, And if a 

piaintifl on a contiad for a large funi, fplits it into fevcral 
aAions for fmall Turns to give an inferior Court jurifdic- 
tion, a prohibition fhal I go. Mod Cfi/'.^Qu 

Striking, in the Courts at IFcftmlnfle) ^ is puniflied by 
cutting oli the right hand, and forfeiture of goods, C r. 
How cnnfernf'ti to Courts arc punifhable by fine and im- 
prifonuient, ''Jc, See title Attac/vnt'nt, See further as to 
pariicular Courts, poft.^ Cornt-Ihtro/iy 'r^c. and under titles 
King's hfuchy Chancpyyy CiM h'jn PI pas and E,>chc'qua'u 

C o u R T OF A u M I R A L 1 V , Scc I i Li C Aldmivalty, 

I Cook RONS curia hayonis.'\ A court which every 
I lord of a manor bath wdthin his own precind ; it is an 
I inff'parable incident to the manor: and mull be held by 
preflriptiou, for it cannot be created at this day. 1 Ivjl, 
58:4 263. A Court baron mull be kept on Tome 

part of the manor: and is of two natures ; 

1. By Common law, which is the barons^ or peA'JmidoP 
cjuit^ of which the frecholderb being fuitors arc the judges ; 
and this cannot be a Court- baron without two rui:or*i at 
lead. The lie ward of this court is rather the rcglder 
than the judge. 

2. By cujiofu, which is called the Cvjlomnry tourt\ and 
concerns the cudoinary tenants and copyholders, whereof 
the lord, or his lleward, is judge. See title Cojyhold, 

Tlic Court baron may be of this double nature, or 
one may be without the other : but as thcie can be 
no Court-baron at Common law without freeholders ; h 
there cannot be a Cullomary court without copyhoUh-rs 
or cullomary tenants. 4 Re/), 26: GRtp, 11,12: 2 
1 19. See title Copyhold, 

'I'he J*rcclioldcr.s’ court, whofe mod important bufinefs 
is to determine, bv writ of right, ?J1 controverfics relat- 
ing toLnds within the manor; and which hath alfo jurif- 
d id; ion for trying adions of debt, ireTpafTes, fs^r. under 
4jo.r. m‘»v be hvld every three weeks ; and is fomeching 
like a CfsUKty cou^t,, and the proceedings much the fame : 
though on rec overy of debt, they have not power to make 
execution, but are to dilirain the defendant’s goods, and 
retain them till (htisfadmn is made. 

Ti»e proceedings on a writ of right may be removed 
into :hc Cotmiv emu^ by a precept from the fheriff called 
a '-It tollic caufuHy) 3 Ryp. Pyrf,~hi\^ the procccd- 
iiig'i in all oihvf adions, may be removed into the fu- 
periwr courts by the king’s writs of ponc^ or ac.rdas ad 
cDutniy according to the nature of the fuit, F.N,B, 4, 
70; /’///r.y /.. 444, 5. 

“ After jiulgnienc given alfo, a writ of falfe judgment lies 
\ to the courts at IFeJluruJicr to re-hcar anti re- view the 
I itiufc ; and not a writ of error: for this is not a court 
1 of 
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of rocord : and therefore ta fome of chef: writs df re- 
moval, the iirll dtrei^ion ^iven is to caufc the plaint to 
be recorded ; rrcQuhii faciailo'ituliuti. F. B i8. 

The other Court buron, for talcing and paflingofeflates, 
furrenders, admiitcinces, ti/f. is held but onte or twice in 
a year, (ufually with the court-lcei) unlcfs it be on pur* 
pofc CO grant an eftate ; and then it is holden as often as 
rcquiiite. In this court tic homage jury arc to inquire 
that iheif lords do not lofc their fervices, duties, or cuf- 
roms ; but that the tenants make their fuiis of court ; pay 
their rents and hcriots, and keep their lands and 
tenements in repair ; they aie to prefent all common and 
private nufanccs, which may prejudice the lord's manor; 
and every public trcTpafs mud be piiniflicd in this court, 
by amercement, on prefcnling the f^ame. By Exftnt. 

Man. 4/i. I, it lhall be inquired of ciiltumary tenants, 
what they hold, by what works, rents, heriors, l'ervi< cs,yr. 
And of the loro's woods, and other profits, fllhing, tJc. 

Court of Chivalry, r//;7//OT///><'ir/».J Otherwife call- 
ed the Matjhal ccur/; the judges of it arc the Lord H>[rh 
Conftabk of Enyhmd, and \\iQ Bail Mai pul', this court is faid 
to be the fountain of the mwtitd ia:v ^ and the Earl iVIir- 
fhal hath both a judicial and minillerial power; for he is 
not only one of the judges, but to fee execution done. 

123- See i\t\r Court-Martial. 

The Court of Chivalry is the only Court Military 
know'n to, and ellabliflied by the permanent laws of the 
land ; it was foinierlv held before the Lord Ihgh 
b!e and Brrl Mn^Jhal of jointly, but linte the 

cxtinguifhir.eru uf the former othce, it hcirh urmlly, 
with refped to civil matters, been before the Karl Mir- 
fual only. Sec title C>a:/hldt '. — From the fentence of this 
court an appeal lies immediately to the King in perfon, 

4 ///. 125. Till:* court was sn great reputation in times 
of pure Chivalry, and aftci wards, during our connexions 
with the Continent, by the territories which our princes 
held in Fiance : but ir. now grown almoft entirely out of 
ufe, on account of the freblenefs of it's jurifJi^lion, and 
want of power to enforce its judgments. 3 Cotatn. 68. 

The jurifdiflion of this court is declared by Stat. 1 3 
R. 2. c. 2, to be this : “ that it hath cognizance cf con- 
trads touching deeds of arms, or of war, out of the 
realm ; and alfo of things which touch war within the 
realm, which cannot be determined or difeufled by the 
Common law ; together wirli other ufages and cufloms 
to the fame maiters> appertaining.^' So that whciever 
the Common law can give redrefs, this couit hath no 
jurifdidion: which has thrown it entirely tfdt of ufe, as 
10 matters of contract, all fuch being ufually cognizable 
\i\ eoyxTth oi Wi'JljfunJlei -hall, if not directly, at lead 
by fittion of law : as if a contract be made at Gib} altar , 
the plaintiff may fuppofe it made at IVtJhnivfier^ for 
the locality, or place of making it, is of no confequcnce 
with regard to the validity of the contradf. 

The w'ords, other ufages and ciillom'?," fupport the 
claim of this court, 1. l‘o give relief to lucfi of the 
nobility and gentry as think thcmfcives aggrieved in 
matters of honour ; and z. To keep up the diiUnction 
of degrees and quality. Whence it follows, that the 
civil jurifdi^lion of this court of Chivalry is principally 
in two points; the redrcfling injuries of honour; and 
correfting encroachments in matters of coat-armour pic- 
ccdency, and other dillinftions of families. 


I As a court of honour, it is lu >ive tt^ .i!| 

; fuch as are aggrieved in that poinr" ; a point of a natuie 
( fo nice and fo delicate, that its wremgs and injuries 
! efcape the notice of the Common law', and yet arc dt 
I to be rcdre/lbd fomewhere 5 fuch, for indancr, as culling 
‘ a man coward, or giving hiin the lie; fbr whh h. as they 
; are prodmlfive of no immediate damaf e to his perfon or 
[ property, no aftion will lie in the ctuirtsof fFe/ltnm/n ; 

' and yet they are fuch injiuies as will prompt esery man 
of fpirit to demand fomc honourable aincndi, which bv 
the antient I.iw of the land was appointed to be givfn iu 
iheccurrof Chivalry, Irar' Jiod', 37 Uett.G, *1 : S^Utn 
of DuJu to: FTal tF/K C. L. 37, But modern rc(u- 
lurio!)-. hue determined, (hat how miicii foever fuch a 
jurlfJkiion may be expedient, yet no afHon for words 
will at prt fent lie therein. Salk, 53^7 1*5:1 Ihwk, 

l\ C. c, 4. 6 */, 8. And it hath always been mod cicarty 
hoIdcn^ (//al. ll/^. C.L, 37,) ihat sta this court cannot 
meddic \viih any thing determinable by the Common law. 
It therefore can give no pccuni.'iry futisfat^tion or da- 
mage?, inafinuch as the quantity and determination 
thereof is ever of Common-law cognizance. And there- 
fore this court of Chivalry can at moll only ordiSr rfpar4- , 
tion in point of honour ; to compel the defendant 
danum fibi ti'Jt r,f/<f}rierr, to take the lie he hai given upon 
himfeit, or to m.ske iuch other fubmi(??on as the laws pf 
honour may require. 1 A'o. //.C128: Nciiher can this 
court, ns to rhe point of rep.iration in honour, hold a 
plc.i of any fm h word, or thing wherein the party is 
rclicvcable by the courts of Common law. As if a man 
give another a blow, or calls him thief or murderer; lor 
in both chefe cafes the Common law has poiniel out his 
proper remedy by ailion. 

As to the other point of it's jurifdidionj the redrefling 
of encroichments and afurpaii^ns in matters of heraldry 
and coat- armour ; it is the bufinefs of this court, .ic 
cording to Sir Maftht'tv Hiky to adjull the right of 
armorial enfign.s bearings, crclls, fupporters, penriOns, 
and alfo rights of place or precedence, where the 
King’s patent or afl of parliament, (which cannot be 
over-ruled by this court,) have not already determined it. 

I’he proceedings in this court arc by petition, iu ;i 
fummary way; and the trial not by a jury cf twelve 
men, but by witnefTes, or by combat. CV Lit. 261. See 
title UaitcL But as it cannot impriroii, nor being a 
court of record, and as by the refoluiionA of the lu- 
perior courts, it is now confined to fo nairow and re- 
ftrnincd a jurifdi^lion, it has fallen into contempt and 
difiife. The marlhuMirg of coat-armour, wdiich w.is 
forme rly the pride and iludy of all the bell families in 
the kingdom, is now greatly difregarded ; and h»*is 
fallen into the hands of certain officers and attendants 
upon this court, called heralds, who confidcr ,it only as 
a matter of lucre and not of jufticc: whereby fuch 
falfity and confufion have crept into their records (which 
ought to be the ftandbig evidence of families, defeents, 
and coat-armour) that, though formerly fpruc credit hui. 
been paid to their teflimony, now even their common leal 
will not he received as evidence in any court of jullicc 
in the kingdom, 1 Roll. .Fbr. 686 ; 2 Joo. 224. Bui their 
original vifitation-books, compiled when progrclfcs wf rc 
folcmnly and regularly made into every part of the king 
dom, to cnqiuic into the Hate of families, and to 
Uu2 /egifcr 
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fii:h mTiriiagcs and defcrnts as were vrnTicd 
lo rlj?m upon onth, are allowed to l)c good evidtiice 
of pedigrrea. And it is inuch to br that 

this pr«J'v^ice of vifitation at ccri4in periods were re- 
vived ; for the failure of inquifiiions />fy/ vmtemt by 
I he abohiion of military tenures, combined with the 
negligent c of Ht‘ralds in tiniitting their ufual pro- 
rrelTcf, ha? rendered ihe pi oof a luodern defeent, for 
ilio recover/ of an cllate or fiiccellion to a title of 
honour, more dithcult than that of an niuient. This 
\v»Il be indeed remedied lor the future, wiih refpe^t to 
e'aims of p^HTage, by a landing order ( 1 1 May 1767,) 
of tli<^ Houfj uf Lords; dire^ling the Heralds to lake 
e.\''a't lie C'Uiiti, and prcfciNe regular entries of all peers 
and ptcreTes of and their lefped'tive defton. 

ilanrs ; and tint an pedigree of each peer, and 

hi: family fiall, o?i th' <]ay cf hi.> hri; admilupn, be de- 
li vr-red tf> the houfe by H-rtcr, the principal King .it- 
>^:rnr. La:' the gt’n''i,il in onvenijnee, alicd^ving more 
privMte futceflions, Ihil coiuinuis without a ri'iiu*Jy. 
,5 ( Utnm , 107 — 6, 

Court Onrutian*, nala Onijil The cccle- 
liaihcal judi;atuie, oppei^.d to the o/ii court, or lay tii- 
Injnal : and as am fcLufar couits, human laws arc injln- 
tained, fb in the CV.v// Ch^iftian^ the laws of ChuJ 
jIio'jM be the rule. A41J therefore the judges .vie divines j 

aiclibiOvops, bilhops, archdeacons, f^c, z hiih 48H. See 
t ;t. 1 1 C I e Gout :s R c chha . iL 

Courts or Conscience, cu}iac(}hfcitnti,tR\\\\ the 9th 
year of King^A;/. 8. the Cowt qJ Co/ifai/iUt o C’vuff of iit- 
i^uejlst ill Lontion, was creded : there was then made an 
ail of common council, that the Lord M.iyor and Aider- 
men ihoiild iiflign monthly two Aldeinien and four dif- 
crcct Commoncfs, to be Commifliovicrs to fit in this 
court twite a week, to hear and determine all matters 
brought before them between party and party, between 
citizens and freemen of LoKfi n^ in all cafes where the 
debt or dam.agc was under 40/. And this a(X of Corn- 
men Council was confirmed by Stat, 1 Jac. J. l. 14 ; 
.vhidh impowered the Conimiflioners of this court to 
make fuch orders between the pjiiiics touching fuch 
debts, as they (hould find ftaiui to eijuity and good ton- 
fclencc. The 6'/^/. 3 y*7C. i. c. 45, fully eltablifhcs this 
court; thecouife and practice whereof is by funiinons, 
to which if the party appear, the commillioncrs pro- 
<ced fummarily ; examining the witneifes of bo^h par- 
ties, or the parlies ihemfeivcs on oath, awl as they fee 
c.iule give judgment. And vfthe party fummoned appear 
nor, the coiinniflioncrs may commit him to the Compter 
prlfcn till he does ; alfo the commiHioners Ji .ve powci to 
commit a perfon refufing to obey ilveir ordcr-s '’'or. 

Bv Si'it. 14GV0. 2. c. lOy the proceedings of the Court 
of Conh:it*nce are regulated ; and in cafe any perfi n af- 
front or inlult any of the commillioncrs, on their cer- 
tifying it to liie Lord Mayor, he fliall piinilh the offender 
by fine, not exceeding 200 or may Impilfon him ten days. 

'i’lvjre arc many other Courts of Confeience eflablilhcd 
of late years by aO of parliament. See title Coyis, and 
alio title Drhtcfs. 

»s of Cofcienci. Iinve been cAabliflicd at the fed- 
Jowjng places : Jlfjtift'j, Sr town of, by 25 oto. 2. c. 3d ; 
Ba.'h, by 6 <1.-0 3. r. 16 ; Bc^JCflj in Toi^Jhiret by 21 G’^a. 
3, r. 3H ; Ihrnaryhnfny by 25 2. c. 34 ; Blnckhrath, 

B.'X/TiL v^ Bnii.nLii>n, Kck.fjjOr Rkxhj LtttU, n:id 


in Ktnt^ by 6 Gto, 3. c. 6. and 10 Gto, 3. r. 29 : 
brohcy and CnruiUJhoe in Lutfiy^ ill Linuolnfilre^ by 1 8 Gc’<>. 
3. r. 34 : Boflon, hy a 5 Geo. a. e. 7 : SraifforHy Melkflpam^ 
and IVorUftuzjfiy in JViliJJRire, by 3 Geo. 3. r. 19; Buxton 
humheil^ by 3 1 Geo. 2. r. 23 ; Brofly, by 22 Geo. 3. c. 37 ; 
Canter bury y by 25 Geo. 2. r. 45 ; Unppinhamy Cnlne, Da- 
rr.ttham, NottJ?, and Coijheirnt in WiUst by 5 Geo^ 3. r. 9; 
Dealyfife. by z6 Geo. 3. r. 18; Derby lomighy and libert.et 
of by 6 G/o, 3. f. 20 ; Dover, within thc/w« and port of 
the parifh of Charlton^ and other places in Ar/;/, by 24 
Gefl. 3. r. 8; Bike hundred, in Liftcclnfrhe, by 15 Geo. 3. e, 
64 ; Ely, by 18 Geo. 3. r. 36; Exeter, by I 3 Geo. 3. r. 27 ; 
Rulk/loNt , in Kei't, by 26 e. 118: Faver Jham, 

and LRugh/on and Ofyrlngc, in Ktnt, by 25 Geo. 3. c. 7 
Halifax, in Yorhflnre, by 17 Giv. 3. c. J5 ; zo Geo. 3, 
c. 65; Ihnicafle, Soke, in L'mcoinfljire, by 19. Geo. 3. 

43 ; KtJ'hrminJler. by 12 G'.o. 3. e. 66; Kinfs Lytui, 
by 1 o Gto. 3. f . 20 ; Kavefra-upeu-Hull, by 2 G o. 3. r. 3S ; 

in fri/hnorland, by Gto. r. 41: Jdutolfiy by 
z\ Gen. 2. c. 16; Liverpool, by 25 Geo. 2 r. 24 ; Pcuhon^ 
Kn'khiUn, Latham and BiRpham, Prufafl and Stalmine, 
in Lancajhire, by xoGeo. 3 r. 2 1 ; RocJuJItr and Stroud 
in Kent, by 22 GVo. 3. c. 37; Snndxleh, in Kmt, by z'o 
3. c 22; Shiriv/bmy, by 2300.3. c. 73 ; SvL , 
yoiljhnr, by 3 Gtu. 3. r. 40 ; Old Sivinford, lYorafler- 
/hire, and Stafford fire, by 17 Geo. 3. c. 19 ; Tarmoutk^, by 
3 I Gto. 2. r. 24. 

CtfURT OF DlJ.L SATES. Sce /*?/?. titic GV/r^f 
ajiical tj. 

C o u It T s E c c T. E s I A s T 1 c A L , Curia: ecclejicijl r. r, Spn hual 
Cruiti ] Are thofe Courts which are held by the King’s ;ia- 
thority as fupreme governoi of the church, for matters 
which chiefly concern religion, And the /.iw 

and confitutiom whereby the church of England is governt J, 
are, i. Divers immemorial cuforus. 7. Cur own 
'vihcKil coajRitutioni ; and the canons made in corivocaiions, 
efpecialJy thofe in the year 1603. 3. Statutes or of 

PnrUnnunt concerning the affairs of religion, or caufes of 
ra/y/i^y/a// cognizance ; particularly the rubrUks incur 
Common Prayer- Book, founded upon the flatutes of 
uniformity. 4. The articles of rdigwn, drawn up in liic 
year 1562, ditkiiU Chri, c)E.z. and elfablifhcd by 
33 £//s. cap. 12. And it is faid, by the gotieral Canon 
where all others fail. 

As to fiiiis in fpirliual or Ecdcfiaflical Courts, they are 
for the reformation of manners, or for puniOiir.g of hcrefy, 
dcfamaLion,^]aying violent hands on a clerk, and the 
like ; and fome of their fuits arc to recover fomclhing de- 
manded, ns tiflies, a legacy, contrad of maniage, 6 tV. 
And in caufes of this nature the courts may give colts, 
bur not damages: things iliat properly belong to thefe 
juniui^tionb are nntrimonial and ttllamcntary ; and fuclv 
dri.onatory words, fof’which no adion lies at .aw; as for 
rau.ng one adultcier, fornicator, ufurer, or the like. 1 1 
Rtp 5 4 ; Dyer 240. 

I'uc pticeulfijgs in the Ecdfiafllcal courts arc according 
to the Ci'-Jtl and Cannon \o:w, by citation, hhd, finfu.hr 
upon oath, proof by idtru'ff'^s, and prefumpthns, Xj^c. and 
alicryt'^fZ/Avr, for contempt, by txioniuniciu'icu : and if the 
fence nee is d! Hiked, by appeal. 

The jurfddhon of thefe courts is nsduniaty, or cenfentious \ 
the voluntary is merely concerned in doing wh.it no 
one oppoies, as granting difpenfatioiis, licences, facul- 
ties', i^c. 
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The puniihmcnts infilled by thefc courts arc ccnfurcs, 
puniflimcnts pv /elute emmay by way of penance, l^c. 
They are not courts of record. Sec further title Pro- 

hibltion. 

Much oppreflion having been cxercifed through the 
channel of thefe conrrs, on perfons charged with trifling 
offences within their fpiritual iurifdidlion, the Sfat.zy 
Geo, 3. c. ^4, limits the time of commencing fuits for de- 
famatory words to fix months — and for incontinence and 
beating in the church-yard to eight months.-^Cce titles 
J.ifnitationSj Fot nicatiou. 

In briefly recounting the various fpccics of Ecclefialli- 
cal Courts, or as they are often lUlcd, Courts-Chrlfllan, 
CMiftianitatU) wc may begin with the lowefl, and 
fo aCend gradually to the fapreme court of appeal. 

1. The Jubr/caiofi^s Coutf is the moll inferinr s.onrt in 
the whole cccleliaftical polity. It is held in the Arch- 
deacon’s abfcnce before a judge .appointed by himfclf, 
and called hisoflicial ; and its jurifdicVion is fointtimcs in 
concujrcnce with, fomdlmcs in exclnfion of, the Biihop’s 
Court of the diocefe. From hence however by Stat, 
24 He/I. 8 r. 12, an appeal lies to that of the biihop. 

2. The Coujijloiy Coutt of every diocefan biihop, is held 
jn their fevcral cathedrals, f)r the trial of all ecclefiafli- 
cal caules ariflrg within their refpe^ive diocefes. The 
Bifhop’s Chancellor, or his Commilfary, is the judge ; 
and born his fen fence an appeal lies, by virtue of the 
li’jne datute, to the Aichbilhop of each province re- 
rpertivfly. 

3. Ai to the Court /Arehc'f, See title Comt, 

The Court of PauTiarSs is a branch of and annexed 

10 ilie Court of y/;£Z»f/. It has a jurifdiilion over all 
fhofe paiifhes difperfed through the Province of Canter- 
hrv in Itfe midll of other diocefes, which are exempt 
from the Ordinary’s jurifdi^lion, and fubjc^l to the Me- 
tropolitan only. All ecClefiafliral caufts, arifing within 
iIkIc peculiar or exempt jurifdi^lions, are, origin.illy, 
cognl^-.ible by this court ; from which an appeal la) (or 
jncrly to the Pope, but now by the Stat, 25 Hen. 8. e. 19, 
to the King in Chancery. 

5. 'The Prtiogativf Corrt is eflablillicd for the trial of 
all lellamentary caufes, where the dcceafcd hath ]vi\ bona 
no! ibih.2 within two diflcrcnt diocefes. In which cale 
the probate of wdlib belongs to the arcliblfliop of the pro- 
vince, by w.iy fpccial prcrog.'itive. And all caufes re- 
lating to the wills, adniinilliations, or legacies of fuch 
perfons, are, originally, cognizable herein, before a judge, 
appointed by the Archbifliop, called the judge of the 
PicTogarive Court, fiom whom an appeal lies by S/at. 
i 5 //r-7. ‘ . c. 19, to the King in Chanceiy, inftcad of the 
Prj'e .as former ly. 

6. The G/eat Court of Jj'pcal in all ecclefiaftical caules, 

njix. the Cvujt if Drlri^ai^'s, juJices dclep^att) appointed 
by thcKing’s commilfion under his Great Seal, and ilfu- 
iiig out of Chancery, to icprcTcnt his royal perfon, and 
hour all appeals in.ide to him by virtue of the before- 
mtntioncd Stat. of Hen. 8. T his tommiflion is fre- 
ijaenily filled with Lords, fpiritual and rcmpor.d, and 
always with judges of the courts at and 

Troftor* of the Civil Law'. Appeals to Rome were al- 
w'ays luolccd upon by the Kr.gUfi o^ixooy even in the iin*.er> 
of popery, with an evil eye; as being contrary to the li- 
berty of the fubjed, the honour of the crown, and rhc’ : i- 
dependence of the whole rca’m \ and were fjrll i.iuo- 


duced in very turbulent times in the fixteciuh year of 
King Suphen ( A. D. 1 1 5 1 ) ; at the fame period (Sir Hcmy 
Spelman obfcrvcs) that the civil and canou laws w'cre firfl 
imported into England^ Cod. h\t. 315. gut, in a 
few years after, to obviate this growing pr.naice, the 
conflitutions made it Clarendon ^ 11 Hen. II, on account 
of the dillurbances raifed by Archbilhop Kcikett, and 
other zealots of the Holy See, exprcfsly declare (,' L//>. 8, ) 
that appeals in caufes ccclefiallical ought ro lie. from rhe 
Archdeacon to the Diocefan ; from the DiocefTn to the 
Archbilhop of the Province ; and from the Archbilhop 
to the King ; and are not to proceed any farther with* 
out fpecial licence from the crown. But the unlinppy 
advantage that was gi>c‘n in the reigns of King jehtty 
and his fon Ht/ay 111 . to the encroaching power of the 
Pope, who W.1S ever vigilant to improve all opporiurii- 
ties of extending his jiirifdidion hither, at length riveted 
the cuflom of appealing to Ro.ne in caufes ecciefiailicnl 
fo flrongly, that it never could be thoroughly broken off; 
till the grand rupture happened in the reign of IJtf.iy V I 11 . 
when .t 11 the jurifdiflion ufurped by the Pope in matlna 
ccclefiallical was rellorcd to the crown, to which it origi- 
nally belonged; fo that the Stat. 2^ Htn. V, was but de- 
claratory of the aiuient bivv of the rc.i!m. 4 Injl 374. 
But in cafe the King liimfcif be j»arty in any of chede 
fuits, the appeal does not then He to him in i hancery, 
which would be abfurd ; but by the ,’4 He/. 8. 12, 

to all the Bifbops of the realm allcrnbled in the upper 
houfe of Convocation. 

7. A Comnafvn of Rr\ .Vic, is .1 comuilflion fometimCi 
granted, In extraordrnary cafes, to levilf: the ftnltiice cf 
the Court of Delegates; when it is appulicndcd they 
have been led into a material error. '1 Ins cornniiflion 
the King may grant, although the Sta/f. 34 25 fun. 8, 

before cited, decl.aie iht (entenceof the dclegaics dt hni- 
tivc ; bc'caufc the Pope as fupieme head by the c.'.noa 
law ufed to giant fuch commiflion of review ; and luJi 
authority as the Pope hcretoloie exerted, is now annexed 
to the Ciovvii by Sta/j. 26 H i. 8. c. 1, and 1 r. i. 
Bui it h not matter of right, which the Suljcd may de- 
mand rM ddnto ]ufiii\v\ but iiieiely a matter of favuvir; 
and which therefore is often denied. 

'riiefe aro now the priiuipal couns of ccdofiallical jti- 
rlfdiflion ; none of which are allowed to be Courts of 
Record ; no more than was .iiiothir much more lornu- 
dable jurifdi6lion, but now defervtdly ai)nlliilaitd, 'ijV.. 
the Court of the King’s High Co/hmff/cn in caules cede- 
fialHial, 'J'his court wa-i crcLled and united to the reg.il 
power by virtucof ihe Stat. 1 Eiii'.. c. 1, inllcadof a larger 
juri/didion which had before been exercilcd under fr.e 
Pope’s aulhoiity. It was intended to vimlicatc the dig- 
nity and peace of the church, by reforming, ordo iog, 
and (oncCting the ecclcfiallical llate and perfons, and 
al! iiiaiificT ol error-i, herehes, fchifni-s abuics, offcncei, 
conuiiipt^; and enormities. Under the Ihciicr of u hii h 
very j'eim.il woids, menn.s were found in iliat, and the 
iwo fucctc'iing iC'.gns, to veil in the High lun-ifil'm- 
CIS f:tt: aordt-.ij y, and almoll defpotir j owerR of fjnmg 
and irnpi iloning ; which they cx#Tud much btyui <I ilic 
degite of the oHViice iifelf, and frcijuenLJy over f-ilcr rcs 
by no means of fpiritual cogniz ince. I'or ihc’.'c le.ilons 
IhisC cu)t was judly abchlhcd by i/i.’/. lO Ciir. i.t. 2.— 
bee 3 C^nrn. 64. tVyeg. 

icc tunhcc 
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Sec furrl\cron ll»e general principles, as to the junf' 
Jiition of r.cclcfuftical Couiu, this Dii't. titles C 
/,/Mt*, Ci I'll La"'-'* 

CoUKT OP HusTiNCJh, curia ^*njt'nn ] The lijj^hrQ 
Court of Record, hcdilen ai for the CUy nf J.n.i- 

(huy before the Lord Mi} or and Altlrrmen, the Shciiris, 
and Recorder, ^ Juji. 2^7. ri’liis cguu deicrmincs all picas 
re»7/, peijoual^ and ;;// •. *; and here all land?, tenements 
and hereditaments, rent*: aud fervices, wiihin the city of 
Lmlon Vi^^^fuhlnh^ of tlie fame, are pleadable in two liu/t- 
jfi^s ; one call Htflnvys gJ' pin lamL, rind the other Huji- 
inyy of cummon pitas. In this cnint the lnir;»efrcs to fcrvC 
for the city in parliament, mull be cledcd by tJic Li very 
of the refpevftivc companies. 

In the Hu/h}‘y, t)f plea of lauth, are brought iviUs of 
rhjftpitrut (lircLted to the fljcrifls of LotuLn^ on vvJuch 
writs the tenant D^alJ have three fummo!ifcs at the three 
hnjlia^s next following ; and the ihicc fummons, 

there Hiall be three efloins nt ihjce other huflirys nexten- 
fuing ; and at the next .after the child e /loin, if 

the tenant makes defaulr, pro* efs (hall be had againfl him 
by anti enpe, or petit cape, /f the tenant appears, 

the demandant is to declare in the nature of what writ 
he will ; withoir making pioi* d uibn to fue in nature of 
any writ: then liie tenint Ihall have the view, and 
if the panics pl<Md to judgment, the judgment /hall be 
given by liie Recorder ; but no dr.in'ges, by the cullom 
of the city, arc recoverable in any iuch writ of right pa- 
tent* 

In the Hifiny f ccvimm pUett are pleadable, writs ev 
yy (t vi tyu rein , vv j i rs f) f /; n-i v let , of /A 'Lvef , *iC"/.V, al fd 
writs oi’ix:i;/Mt are taken out in the Intfsine^s s and at the 
fifth hujVriy^s the ou'lawrics aic awarded, and judgment 
pronqunted by the Recorder. 

If an erroneous judgment i.s given in the bu/hngSf the 
party grieved m:iy fue a out of Chaftcoy^ direct- 

ed to certain perfons to examine tlie iccord, and there- 
upon do light. I AL’/. /Ha. 745.— Sec further the Vnai^ 
Icgia Lond.ni\ and this Didt. title London. 

Coi’PT OF THE DuTclIY OF L.\NC’A5TER. ScC title 
ChanctlH] f the Dutchy, ^c. 

CovHT'LfifcT; or Lebt. 

The word Lett is not to be found either in the Saxon 
law, or in GlanriL Britton, Pitta, or ihc DPnror, 

our mod antienc law writers ; nor in any llatutc prior to 
Sfat. zj E. 3. e. 28, though it is allowed to occur in the 
Cor^ucTor’s charter for the foundation of Ifat/lc Abbey, 
and I'ot unfrcquenily in Dcwtflay Both, Spefm v. /.eta. 

It Iccms to be derived from the Saxi^n^ Uod, jLhs\ and to 
nuMH xhe. [•)* all eutia, or folk mote, as tlic fliLriffVs toiirn 
or l.t 'i ol rl\e county (at Icdii) appears to have been onre 
aHuaby called (Sec Spthnanift \cib. Foikfmote\) incontradic 
tion, perhaps, lotlie llalmotc or Ccuri liaron, which con- ! 
filled Ilf the li.e tcnantsonly, who, being lew in nuinbcr, 
m'ght cr)nveniLnti) alfcniLle in the Li>id% Hal! ; wlune- 
as ihe I er.‘, which required the attendance of all the re 
li.>nts, ul:iiin tne particular hundred, lordlhip, or manor, 
and conce ned the .i< 1 niimllration of poblir ju/lice, was, 
ijfu -My held in the )p<*n -.ni . Spthnan in I'n b MaHubiyonan 
Accoro'ng 10 li Spins, [Leach's I P. C. ii. I 12. 
wliich icc A a urt-I.eet is a Cnuri of Record, having 
tlie < ':r' jiin JivMion within fome particular piccin^t, 
which t; liieiiff’s tourii hath in the county. See dib 
4 CV; 777 ;, 27J. 


The view of Fiank>pledge, *V’/a frnn. jncr«n> 

the examination or lurvey of the frce^pledgc * of wliich 
every man, pot particularly privileged, wa.s aiiuenily. 
obliged to have nine, who were bound that be ibould 
bo always forth-coming to anfwer any complaint. 'I’ho 
bc'ier to underlland ibis, wc arc to be informed, tliat 
the kingdom being divided bydfing Atfrdhno counties 
or lhire<;, and each county into hundreds, and eacli lion* 
dred into tithings, each tithing containing ten ftnilics 
or houfeholds th«* lieads of thefe f.irnilies were recipro- 
cally bound .'ind rerponfiblc for c.;ch other ; fo that, in 
fadt, of every ten houfchoJders thioughout the kingdom, 

I each man had nine pledges or furcties for his good be- 
haviour. 

Lett is alfo a word iifctl for a Ln-ut dey in fevcral of our 
antient flatutes. Sec Dyer 30 b. 

That the Leer is the moll ancient court in the land, (for 
trlminnl matters, the Couil B.iion, being of no Icfs an- 
tiquity in m'/V,) has been pronounced by the highelt le- 
gal authority, 7 //. 6 I 2 A; \ Roll. Rep. j For though 
we do not meet with the ivoid among the Saxons, there 
can be no doubt of the cxiftence of the thmy. 

Lord Mesnsjiti i ll.itrs that this court was co eval vvbli 
the ellabliihmcnt of the Sasous here, and its ac^liviiy 
“ marked very vifibly both amongil the Sa^ous and the 
Denies.^' 3 Bui). iS6o. Tn thofe times whoever poiltdfcd 
a \ ill or tenicory, with the liberties of foc^ fae, •.‘vc. (a 
long firing of barbarous words) was the lord of a manor, 
had a court-lcet, couit-baron, and in a word, every 
privilege which it feems to have been pullible for the 
monarch to bellow, or for the fubjedl to avquiie. See 
Spt Iman m *itrb* Mane ; uim . 

'1 he Lcec is a Couic of Record for the cognifance of 
O’iminal matters, or picas of the crown, and iicvt.*nanl/ 
belongs to the King ; iliough a Subjedl, uriia:.’y the Lord 
of a Manor, may be and is entitled to the profits, con- 
filling of the cUbign-pence, fines and amcrLiament.<i. 

It is held before the ileward, (or was, in aniicnt 
times, before the bailiff) of the Lord ; Muror ^ pajjtm \ 
Fiii‘-h\i Law 248.-— See alfo KrimeHs P. A. 319.— This 
officer who fhould be a barrilicr of learning and ability, 
is a judge of record, may take recognizance of ihc peace, 
may fine, imprifon, and in a word, as co things co which 
his power extends, hath equal power with the jullices of 
the Bench.'— By Stat. i Jar. i. r. 5, he is prohibited 
from taking to the value of izcL for his^ own ufe, by co- 
lour of any g^'int of the profits of this court. 

This court is held fametimes once, fometimes thrice, 
but moll commonly twice in the year; that is, within a 
month after Eajhr, and a month after Mithatlmas ; and 
cannot, unlefs by ftJjourninenr, be held at any time not 
warranted by ancient ufage. Mag. Chat . c. 35, and 
Sptlman in v. LcUi ; according to whom this court Ihould 
be held regularly ohly onee a year ; though fometimes by 
cullom tWKC, when it is called refiduum lene. As to the 
place in which it is held, th.it, it has been faid, may be 
any where within the.pre indt, 8 /A 7. 3 : Oitin 35 ; but 
more llridly p^^aking, ouglit to be certaui and accullom- 
cd. RaJlaJl's Entries 15 I. 

All perions above the age of twelve years, and under 
fixry, exccpi peers, clerks, women, and aliens, refuaC 
within the oillriC';, whether mailers or fervants, owe per- 
ibnul fuii and attendance to this court, and ought to be 
here fworn to their fealty and allegiance, zinf. ladj 

121. 
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121. And here alfo^ by immenorial ufage and of com- 
mon rights that moll ancient conllitutional officer the con > 
(liable, (4 265,) and roinecime.s by prefcription the 

mayor of a borough, (Sec S/a/. z 1. r. 4,) arc eledl- 
ed and fworn. 

The general jurifdiflion of the court extcndu to all 
crimes, oifences, and mirdemeanors at the Common 
Jaw, as well as to feveral others which have been Tub- 
jeded to it by a<Jl of parliament. Thcfe are enquired 
afier by a body of chefuitors, elefted, fwoi n and charged 
for that purpofe, who mull not be Icfs than twelve, nor 
more than twenty-three ; and who, in fomc manors, 
continue in office for a whole year ; while, in others, 
they are fworn and difeharged in the courfe of a day. 
Whatever they find they prefent to the lleward ; who if 
the offence be treafon or felony, mull return the prelcnt- 
nicnt, (in thefc cafes called an indictment), to the King's 
juilices of oyer and tei miner, and gaol delivery. See 
Sfa/f. 2. r. 1 3 : I E, 2. r. 17. In alJ other cafes 
he has power, upon the complaint of any party grieved, 
or upon fufpicion of the concealment of any offence, to 
caufe an immediate enquiry into the truth of the matter 
bv another jury. See Statu 33 H. 8. c. 6, and 1 Kltx. c\ 17. 

^ 10. Ilut the prefentment, being received, and the d.iy 
pnlfcd, (ball be held true, and iinlefs it concern the party’s 
freehold, fliall not be ffaken or quellioncd by any tribu- 
nal whatever. HHcP»C 15 5: Ltach^s Han,vk. P,C.\\. 

Ill, 112: and i! Ct>. 44.. Upon every picfentment of 
the jury retained by the .ourt, ,in amerciament follows of 
roiirfe, which is afir'r,v:irds aiVeffcd, in open court agree- 
able to Maj^na Cha*t:t^ r 14, by the pares cut 'at , that is, 
the peers, or cqu.als ol tlic delinquent ; and ap/aaeJ or re- 
duced to a precife fum, by two or more fuiiors fworn to 
be impartial. 8 39 See alfo*V/rr. IV, 1. r. 6. And 

that thefe fiatutes were in this p uicular but in affirma- 
tion uf the Common law, See S Rep. 39 ^ : 2 Irrji. 27. 

"i iie amr»‘ciainenLs ihuM afeertained arc tiien ellrealed 
(or extradlcd) from tfie roll or book in which the pro- 
ceedings are recorded and levied by ihc bailiff, by di- 
Ib’el's and falc ol th • party’s goods, (8 Rep. 41 ;) by vir- 
fi.e of v**. warrant from ilie llevvarJ to that or may 

be recovered by oLher means as by procefs of k emi facias^ 
{iL,n/r. 471,) or at^tion of debt. {BuU. N. P, 167.) No 
critnc in ihofo remote ages ajipe.us to Jiave b<*cn punifh- 
cii by death ; unlefs it were that of open ihtlt, where the 
offender was taken wdth the maiKour, that is, with the \ 
thing fiolcn upon him : and of this crime, and this only, 
the cognizance did not belong to the Lcct. AH other 
oif'cnccb of what nature or degree foever, fubjocied the 
parly to muld or peciiin.,iy fine, which was, in many 
determired ai!,* iixed. i his pecuniary coinpoii* 
lion, with relpcd to certain capital oficnccs, was abro- 
gated, and the puninin '-ut of death fubiheuted in its 
place by King IBuy 1. Spelman in v. Fdo^ Wilk:nf. LL. 
Sa V. ^04. ' 

It is not improb.ible that the dillin^Tlion of 
mv"i\ for lelonies, and pujentnicuts oi inferior ofi'euces, 
ovk js its origin to tlie above rneafure. 

It has been that by the claufe tiullus *victcont€s^ 

^C. in the Gnat Chmt'}, c. 17, the jurifuiition of the 
Lcct was abiiiigcd, and 1..: power to hear and determine 
l.'iktu -y ; but this has been faid and repeated without 
clue aticiuion cither to the nature and conliiiuiion of il:c 
court, or to the law of the time. No ofi'cnce, it is well 
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known, is at this clay, or, for aught that appears, ever 
was, beard and determined in the Leer, (nor before th^ 
period referred to, by any other criminal-court in the 
kingdom), otherwife than upon the prefentment of twelve 
men, or what we now in moll courts call the Grand Jur;>*. 
Tliis prefentment, as has been already obferved, found 
and ellablilhcd the fad ; and judgment, whether of mv?- 
ricorPia, mutilation or death, followed as an incident or 
matter of courfc; precifely, indeed, as the punilhmene 
does at this day on the verdid for the king of the petty 
jury. In fad, therefore, the juiifilidlion of the Lcct was 
not in the lead abridged or affedcJ by that charter; nor 
is it at all probable that the barons would cither feek or 
fuffer the diminution of their own privileges, of which 
on the contrary, there is an exprefs laving. 

That this court has no power to e nquire of the death 
of a man, <»rof rape, is a rno.-c ancient, but not lefs er- 
roneous opinion, fhe contrary is moll diredly and ex- 
prrfsly held in the Stawtum in Briton^ FF,*a, the 

Mi/tetj and the Stat. 0/ iS E> 2. (wl.i h llatute, though 
it enumerates certain particulars of the jurilUidion of the 

1. eec does not confine it to them only); all much older 
and better authorities than the book of Affifes, 41 E. 3. 
p. 40. in which that opinion hrlt appears. 

The ftew.ird of a Lcct may award to prifon, perfons 
either indided or accufed of felony before him, or guilty 
of any contempt in the face of the court. Stat. iJ'eHm. 

2. r. 1 3. which however feerns to apply 0}:fj to the iherilf 's 
tourn. Sec Cnin:p. J. P. 92 /': Out. 113. 

See further for the whole of tliis fubjed, Ccm. D !^9 
title Leet. 

The Court- Leet has now been for .i long time in a de- 
clining way ; its bulinefs as well .is that of the tourn 
having for the moil part gradually devolved on the quar- 
ter fellions. See 4 Co/nttu 274: 3 Et>rr. 1864. 

This Jail circumllance is very pathetically 'amented by 
the ingenious author, from whom the above account cf 
ilic Court-Lcet is principally dr.iw'n ; nnJ :o whom ti*e 
editor of the jirefent Nv»^rk is indebted for much rf the in- 
formation under title How far th> icllonition 

of the powers of the Cou/t Lect in the picfent extcnfive 
deluge of crimes is a^lvifeable or net, is a queibon not 
to be determined in tlieconjpafs here alh'ttcd 10 tire I’ub- 
jed. Every one dclirous of being accuiatcly informed 
of ihc foundations of the Enohjh law, will wiHi th.it the 
learned author from whom the above exir.ids Iiavc been 
made, would fpend his time rather in c.xamining the an- 
cient, than condemning the prdent Hate of our jurif- 
prudcnce. b’or the former talk he is eminently quali- 
fied ; the latter is only worthy of inferior tiilcois. 

Court or M A» ' n AT-sr: A, Curia fa! lu'ii '\ A court of 
record to hear and deieiminc caufes btiwecri the fervaais 
of the King's houfeholJ and others within the verge ; 
and hath jurifdiLtion ol all matters within the verge of 
the court, and of picas of irclpafs, wlnte either patty i;* 
ol the King’s family and of all other ..dion.s pcrfoual, 
wherein b-ath pattic-s arc the king’s fsrvanr^ ; and this ia 
the original jurilviiCtion oi xht court of nrnjJjuljm. 1 hujtl. 
21 1. But the LTcdeil by King i.harif. i, by 

Iciters-paienr, in the orh yc.'u* of his rr;[,n, ;ind made a 
court of record, hath power to try all pcjfon.il adions, 
as debt, trdpufs, Hander, trover, adions on the cafe, 
fjc. between party and parry, the liberty nbcrcof ex- 
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^cndi twelve miles liSout WhinhnU\ Sfaf. tx z /. t. High Couftable omrl the Revofiition, there Appears te 


f. 3. Which jartftliflJon was confirmed by KingC^r^;/^j tf. 

The judges of this court arc the lleward of the KingS 
hoofehoid, stud kntght-marfiial for the time being, and 
the ftewaH of the court, or hi? deputy, being always a 
lawyer. CVw/iS/.y.vW/V. igj: Kifclu 109. fSTc. 2 hfl. 548. 

This court is kept once a week, in and 

the proceedings lure jire rirhrr by enpiar Or Attachment ; 
which is to br ferved on the defendant by one of the 
knight-itiai dial's men, who takes bond with furcties for 
his appearance ar the next court ; upon which appear- 
Ance, he mud give hail, to anfwer the decerminarion of 
the court; and the next court after the bail is taken, 
the plaintiff is to dejlare, and fet forth the caufe of his 
adinn, and afterwards proceed to iflue and trial by a 
jury, according to the cuftomof the Common law courts. 
If a canfe is of importance, it is ufually removed into 
/). or C. B. by an f?nhtai corfmt cum caufm\ otherwife 
caufes are here brought to trial in four or five coart>days. 
The inferior bufinefs of this coqrt hath of late years been 
much reduced, by the new cOurt:i of confcicncc in and 
rear ; for which the Toai^ counfcl belonging to 

the court were indemnified by falhxies during their lives, 
by ^tat. 23 C\f>. 2. c. 77. 

By 2.S E, I. i\ 3, the fleward and marfhal of the 
King's houfe arc not to hold plea of freehold, fii'c. Error 
in the Mnrjhnlftn court may be removed into the 
Betir/i, Sfat\. (j 3. c. 2 ; lo E. 3.^. »• c- 3- ^ And the 
fees of the Mar/Jy^iffta are limited by the Stat, t H» 4. 
r. 2 3 — Tliis Marjhalfeti is that of the houfhold ; not the 
Matjhalfla, which belongs to the Kiiig’i Bench, 
iiee Court 0/ the Lord Stezvard^ tic, 

Court-Martiai.. 

Cvria ^tartiaUs.^ A Court for trying and punifliing the 
mliitary offences ot Oiticers and Soldiers. 

1 . Though the authority of the Court of Chivalry^ with 
regard to matters of war, tj’c. both within and without 
the realm, not determinable by the general munici- 
pal law, was fird eflabliihed by the Common law, and 
afterwards confirmed by feveral fiatures ; and was never 
objei^ed to, even in criminal cafes, till the poll of High 
Confiable was laid afide ; (See titles ConJiahU\ Cwrt of 
Chivalry \) yet we find its jurifdiAion encroached upon 
much earlier; for by the St at. 18 ff. 6. c. ip.defenion 
from the King's army was made felony, and by Stats^ 
7 //. 7. 1. 1 ; 3 /f. 8. c. 5, benefit of Clergy is taken 
away, and authority given to jullice^ of peace to enquire 
thereof, and hear and determine the fame. And Rapin 
quotes an inllance of VII, having ordered ihofc ac- 
cufed of holding intelligence with the enemy after the 
battle of Stoke^ commiffioners of 

his own appointing, or by Courts-martia), according to 
the Martial law ; iitfiead of the ufual court of jullice, 
which WAS not ib favourable to bis defign of puniihing 
them only Ly fines. This however feems to have been 
an avaricious, aibitrary and illegal exertion of power, not 
auehorifed by any law of the land. 

From the time the Court of Chivalry was abridged, of 
iu crimiual iurifdi^ioa^ by the fupprefiSon of the pOftof 


CO have been no regular eftablilhed ^ourt for the admi- 
tiifiration of Martial law. For although the Court of 
Chivalfy fiiU con tki tied to be held from rime to time by 
the Earl Marlhal, its authority extended only to civU 
matters ; and tiotwithfianding defertton waa by Stat. 
2 3 £. 6. c. a, made felony Withoat banefit of clergy, 

and other military crimes were mudepunuhable by tines, 
imprifonment, fsfr. and by S/at* E/tz, t. 17, idle and 
wandering foldiers and mariners were to be reputed as 
felons, and to fulFfr as in cafes of felony, without benefit 
of clergy (with fome exceptions); and the juftices of 
aifife and gaol-delivery were to hear and determine chefe 
offences; yet*there arc infiances during this period, of 
other courts being crefted for the admintfimion of Mar- 
tial Jaw; and not only military perfons made fubjefl to 
it, but many others pimifiicd thereby ; fome entirely 
at the diferetion of the crown, and others by appoint- 
ment of the parliament only ; and it was a circumfiancc 
of nearly a fimilar nature, that occ&fioned the enabling 
the Petition of Right 3C 1. r. I ; one cUufe of which 
was, that the coinmifiions for proceeding by Martial 
law (hould be dilTulved and annulled ; and no fuch com- 
mifiion be iffued for the future. 

Though undoubtedly thefe commifiioDs were illegal, 
yct^the neceffity of fubordination in the army, and the 
impolfibility of elUbliihing that fubordination without 
Martial law, foon became apparent ; and the two HoiifrH 
of Parliament, in the beginning of their rebellion againft 
Charles pafied an Ordi/tatice^ appointing comrnifiioncrs 
to execute Martial law ; which was certniniy at lead as 
un-conftitutional an a6t without the affent of the King, 
as any proceedings of his had been without confent of 
Parliament. So true is it that Neceffity has no law ; and 
that ufurped power is always obliged to have rccourfe 
to means to fupport itfelf, at Icafi as fcvercas, and ge- 
nerally more violent than, thofe which it previoufiy 
condemns in a lawful government ; which it may for 
a while fucceed in overturning on falfe and fpecious pre- 
texts of undefined liberty. 

This ordinance was paffed in 1644, and afterwards 
renewed by the Parliament ; and in procefs of time 
adopted as a model for the Mutiny a£l paffed after the 
Revolution : as many other regulations made during the 
powerful but tyrannical ufurpation of fovereign authori- 
ty, were afterwards modified to the true genius of the 
Britifh conilicution. 

At the Reftoracion, one of the firft fieps taken by the 
parliament was, to di.fiiand the army, and to regulate 
the militia, among whom a military fubordination was 
efiablifhed, whenever they were drawn out; and fines 
and imprifonments impofed on them for particular de- 
linquencies. See title Militia, 

Charles II. however kept up t;ooo regular troops, for 
guards and garrifons, by his own authority ; which his 
fucceffor, fac. If. by degrees increafed to 30,000 and 
more nuircroqj armies were occaftonally raifed by autho- 
rity of parliament; yet we find no fiatute for the govern- 
ment of thefe troops; nor was it till after the Revolu- 
tion that a regular nil of the whole Legifiature paffed for 
puniihing mutiny and defertion, fJc, by Courts -martiaK 

This a£l was firft occafioned by a mutiny, in a body 
of Englijb and Scots troops, upon their being ordered to 
Holland, to replace fome of the Onteh troops which 
t mihllL 
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IU« Itad ^oxight over.vvlilv liim tad iateaded to 
keep ia Mkglcmd* I'he King immediately gommunict^d 
this event <o the Pailiamenc, whp readily agreed to give 
their fan^Uon to piiniHi the o/Tcoders, and on the 3d Ap^d 
1^89, (4 iV * ^ M ,) palled aa for pnhilhing Mutiny 
and Defertion, which was to continue in force only 
until following —It was however renewed again 

in Jafiuarj, and has with the interruption of about thtee 
years ou ly» from ApnJ to Ftdfruaiv 170 been an- 
nunik renewed ever fince, with feme oecaf^onal aicrracions 
and amendments! as well in .times of peace as war. 

II. Mahtial Law, as foijnerly exercifed at the dif- 
cretion of the Crowo, and too often made fubi'ervienc to 
bad purpofesi juAly became obnoxious to the people ; and 
not only the propriety but the legality of its being cxe^ 
cuced in times of peace, has bct^abloluteiy denied. It 
is laid down (3/n>?«S20 that if a lieutenant or other, 
that bath cominiifion of Martial-law, doth in time of 
peace, hang or olherwife execute any man by colour of 
Martial- law, this is murder, for it is again A Magua 
Charta,—PiwA Haky C. L. c. 2,) declares Martini 

law CO be in reality no law, but fomething indulged 
rather than allowed as law : that the oecellicy of order 
and difcLpline is the only thing which can give it coun- 
tenance ; and therefore it ought not to be permitted in 
lime of peace, when the King’s courts aie open for all 
perfons to receive juftice according to the laws cl the j 
iAiid : and ifp Court martial put a man to death in time 
of peace, the Jricers areguiityof murder. Seey/.F.6\ 4.6, 

As future exigenr.ies however have arifcii in the State, 
it has become nccefl'ary to alter and amend the old laws 
andenud new ones; and fmee tiiccullom of keeping up 
(landing armies in time of peace as well as war has 
become prevalent and ^^eneral throughout Europf, (a 
cullom as it feerrs originally introdui:cd by Chnrlts V'lf. 
ol about I449O the Legiflaiure of Great Britain 

Jias alfo judged it ncceflary, for the fafety of tl.c king- 
dom, the defence of its poffellions, and the balance of 
power in Buy ope, {as the preamble to the Mutiny -ad ex- 
prellcs if,) to maintain, even in times of peace, a lianding 
body of troops ; and Co authcrile the extreife ot Martial 
Jaw among them. 

A proper diftindion then fliould be made between 
Martial-law, as formerly executed, entirely at the dii- 
cretion of the Crown, and unbounded in its authority, 
either as to perfons or crimes, and chat at prelent eOa- 
blillied, which is limited with regard to botli.— Lourts- 
Marcial are auprefent held by the fame auchoriiy as the 
other courts of judicature of this kingdom : and the 
King, (or his Generals, when empowered to appoint 
them) has the fame prerogative of moderating the rigor 
of the law, and pardoning and remitting punilhments, 
as in other cafes ; but he can no more add to, nor alter 
tlid fentence of a Court-martial, than he can a judgment 
given in the courts of law. Martial-law is now exer- 
ctfed within its proper limits, by the advice and con- 
currence of parliament, and the condemnation of crimi- 
nals by Courts-martial ading under fucfi authority, 
cannot be regarded as illegal or contrary to Magna Char^ 
ia\ iince during the exiflence of the ftatute by which 
thefe Courts are held. Martial-law, fo modified and re- 
trained, is as much part of the law of the land as Magtm 
Charta itfelf. 

VOL.I. 


Courts’ Martial cannot fit before 8 In the morning, or 
after 3 in th<e afternoon, except in cafts which ret)uire> 
an immediate example : the attendance therefore of the 
members does not exceed 7 hours at a time: and they 
are at liberty to adjourn from day to day till they have 
fully confidercd the matter bclbre them : and when they 
come to give their opinions, they are not under the 
nccciliiy of being unanimous, but the prifoner is con- 
demned or accjuitted by a majority ol voices; except 
in cafes of death, w'here 9 out of 13 or two-thirds, if 
there be more than 13 prefent, mud concur in opinion. 
A> ticks ^ irnr, § 1 q, /i. 8, 9. 

As to g^^ncral Courts-martial, the Mutiny- a^ and 
Articles of War are very explicit, both as to the number 
they fliall confilt of, and the r.'ink ot the officers who are 
to coinpofe them : it being exprefsly direfled, that no 
General Court-martial (hall confid of jefs than 13 mem- 
bers, whereof none are to be under the degree of a coiu- 
miffioned officer.— Th«ac the Prefident fliall not be under 
the degree of a field ofiiccr, unlefs fuch an one cannot 
be had, in which cafe the next in feniority to the com- 
mander, not being under the degree of a captain, (hall 
prefidc: and no field oiliccr is to be tried by any perfbn 
under the degree of a captain.— And it i.s a geueial cuf- 
tom not to pul fubaltern oHicers, particuhirly thofe but 
of Ihort danding in ihcarrny, on General Courts-tnai'tiaf, 
provided .1 fuHlciency of ficld-oliiceis and captains can 
be be conveniently affcmbled. bcc Art, of (Bat , ^ i a. 
8, 9. iz : 3 Lt.nv a,^/, ij 13 . 

Although a rrefijent and iz members are fudiueot to 
condituie a legal court, yet it is frequently judged necellary 
toafiemblc and fwear in more; in order as far as poflible 
to guard againd accidents ariling from fickncL, or 
other caules the non*atcendance of fome of the court. 
Whilft there is a quorum of 13, the prefident included, 
of thofc originally fworn in, the court may proceed to 
bufincfs, although others of the court do not attend ; but 
if It become neceflary to call in a new member, the court 
mud proceed Je novo. 

Tie Gimes that arc cognifable by a Court-nurtial, as 
repugnant to military difciplinc, are pointed out by the 
Mutifiy-.i£l and Articles of War; which every military 
man is or ought to be fully acqu.ainted with, and there- 
fore not neceffuiy to be recited here: and as toother 
crimes which officers and foldiers being guilty of, are to 
be tried for in the ordinary courfe of Uw, it is needlcls to 
enter into a derail of them. 

By the laA «ij tide in the code of Military-laws, Courts- 
mailial are auihorifcd to take cognifameof all dimes 
not capital, and all Jiforeitrs and r/tglcAs, which othccrs 
and foldiers may be guilty of, to the prejudice of good 
order and military difeipline, which are not enumerated 
in the preceding articles, aiui puniAi them at their dif- 
cretion. Au. of § 20 a. 3. Upon thj authority of 
this article it has been too much the cuiionl in the army 
to try foldiers by Courts-martirJ, for thefts and otiur 
criinc.s cocnilable before the courts of law. but it fetuis 
queAionable, whether an exception might not in many 
fuch cafes be made to their jurifdiciion : for the Mutiny- 
att, §62, and Articles of War, § 1 1 <1. i, exprcfdy ui- 
that any officer, non-commifiioncd ofiiccr or foldicr 
who lhall be accufed of any capital crime, violence or 
offence, agiiinA the peiTon, efiatc or property of any of 
his MajeAy’s fubjcAs, puni/hable by the laws of clu Und, 
X X (hall 
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fhatl he delivered over to the civil magldrate by the 
commanding otBcer, under penalty of his bieing cadiiered 
jn cafe of refufal.~Therc was formcily an article, of 
Uce omittedj particularly aiuhorifing Courts- martial to 
Tjkc cognifance of all (bldtcrs accuied of licaling from 
their comrades. 

Ptrfius liable to Martial-law are likewife enomer- 
ated in the AA and the Articles. The latter mention 
only OlHcers, Soldiers and perfons ferving with the armies 
in the field. But Ma/e and others are of opinion, that 
filkm who in a hodile manner invade the kingdom, whe- 
ther their King were at war or peace with ours, and 
whether they come by therafelves or in company with 
Engli/b traitors, cannot br puniHicd aa traitors, but mud 
be* dealt with by Martial-law. H.P. C. cc. ro, 15 : 3 
Infl, 1 1. — Tliis however means Martial-law in the ilridf 
fenfe of the word, in which it cannot be applied to 
proceedings under the Muiiny-a^t; and which kind of 
Martial I.iw is unknown in this kingdom.— The leceivin^ 
pay a folditr, fubjeOb the receiver to military jurif- 
dit\ion. The court of C. P. therefore le^ufed to gr.int 
a prohibition to prevent the cxecut-on of the fentence of 
a Court-martial, paired againil one whd rtcclved pay as 
a foldier; but who aflumed the military character merely 
for the purpofe of recruiting, in the ufual courfe of that 
fervice — and this though the proceedings of the Court- 
martial, appeared, in iome inilanccs, to be erroneous. 
Crant v. Sir Cbarks GouIJ, z 7 /. Blaik. Rip. 69. 

The Articles of War, in a few cafes, point out the c.x- 
prehSenteme to be paded on criminals, without any al- 
ternative : in fome an optional power is given, of puniOi- 
ing with death or otherwife, and in others, odVnoers are 
punilhed at the diferetion of the Court, omitting the 
word/4<z/^; evidently meaning thereby to exclude the 
power of puniihing capitally in (uch cales. 

In cafes where an optional power is veded in the Court 
to punidi with death or otherwife, the quedion to fol- 
low that of guilty or no! ouilty, (upon the Court or the 
majority of it declaring for the former,) is, whether or 
not the prifoncr fhall fuder death } Jf two-thinh of the 
I'ourt do not concur in the nflirmative, the votes of the 
afiirmanis are confidered as void. A lefler number than 
two thirds being, as was before falJ, incompetent to give 
judgment of death, artothvr qucllion becomes ntccifary 
lo be propofed to every member, what punilhmenr, etbir 
ihandtathy lhall the prifoncr undergo? And each mem- 
ber gives his voice, tk n^z’o, on this queflion, wherein a 
majority is competent to determine. 

The crimes cogni fable by a martial may be 

divided into and mijchmianv} y j or more properly, 
into capir.iI o^ences, and odences only crimii)di .'-nd not 
capital ; and il ©n the evidence a prifoner docs not ap- 
pear ginliy of a crime of fo capital a nature, as is let 
torth in the charge, ilie Court may find him guilty in a 
Icfs degree ; bnc they cannot declare him guilty of a 
mutiny, or any o hu crime or ofi'cnce, unlefs it 

be Jikevvile in the cl.aige given againll him, before the 
trial commences. 

of Co'vrvs-iTi.'inial, befidcs being open to 
the dii'approbatioii of ihe Kmg, or his commanders in 
thvcf, arc liable like thole of ('-her courts, to be taken 
cqgnilauce of, and the membori punilhed for illegal 
protcedingf ; fer tlie Court of King*5 Bench being the 
lupreme court id Common law, luth not only power to 
icveric erroneous juJgrncflta given by inferior courts. 


but alfo to punifli all inferior magiftratei, and all officerv 
of juftice, for all wilful and corrupt abufes of authority 
againfl the known, obvious, and common principles of 
jurtice. 2 Hawk. P. C. c. 3. § 10: r. 27. ^ 22. — The 
Muciny-a^ direds, that every adlton againli any mem- 
ber or miniflier of a Court-martial, in refpedl to any 
fentence, (hall be brought in fome of the courts of re- 
cord at IPeftminfler, b'r. ^ 63. And there have been 
many indances of profecucions of this nature in Ifeflmin^ 
/hr‘b. 9 ll.---^\n officer on a Court martial however is not 
liable to be punilhed for mere miilakes which an honed 
well meaning man may innocently fall into. And if the 
plaintiff or profecu tor becomes nonfuited, or the defen- 
dant has a verdiel, he (liall recover treble colls. Mutiny* 
§ 62.— There is alfo another tribunal before which 
the proceedings of Courts-martial are liable to cenfure at 
Icall, namely, x\iO Hou/r of Commons, 

it is cnaded by § iz of the that no offi:er 

or foldier being acquitted or convi^led of any offence, 
fliall be liable 10 be tried a fecond time by the fame or 
any ocher Court-martial, for the fame offence, unlefs 
i:. the cafe of an nppiial from a regimental to a general 
Court-martial ; and by the Articles of \yar “If upon a 
fecond hearing the appeal lhall appear to be vexatious 
and groundltTs, the peribii fo appealing lhall be punilh- 
ed at the diferetion of the General Court-martial.*'— No 
fcntcnce given by any Court-martial, artd figned by the 
Prelident, is liable to be revifed more than once, And 
this may be rather deemed an appeal to the fame court 
chan a new trial ; fince in this cafe the fame perfons only 
are to re-confider what they have already done, with- 
out any new judges being added to them, or any new 
vvitnefles produced. 

A dillindtion is made in the Oath taken by the Pirflmt 
and Mitnbeu of a Court martial, and that of the 
AJvoiatt\ The former are fworn, not only to conceal 
the vote or opinion of each particular member, but alfo 
the fentence of the Court, until it lhall he approved by 
his Majclly, or by fome perfon duly authoriled by him; 
the latter is only fworn not to divulge ilie opinion oi any 
particular member of the Court-martial. 

For further particulars, Sec Ticattft f'rt Courts- 

Muitud \ from whence moll of the above is abridged ~ 
See allb this Di<St. title iS'oA;/r> And us to Naval Court-- 
martial, title Navy. 

Court op Pi f powders, ewia palis pulvcitfati.] U n 
court held in fairs, to do juitice to buyers and leilers, and 
for redrefs of diforders committed in them; fo 
becaufethey are moll ufual in Summer, when the iuitors 
ro the court have dnfy feet ; and from the expedition in 
hearing caufes proper thereunto, before :be daft goes off 
the feet of the plaintiffs and defemlaMCS. 272 : or 

from Pied pDuhheaux a'pedlar. Bainn^sn^ A'lc ^tats. 3 ;7- 
ll IS a i'ouu op recoul incident to evei y Fav ; and to be 
held only during tl t time that the Fan \s kept. Doti. 

S/.,iL f. 5. As to the jurildlttion, the caufc of attion for 
contract, llundej, ifTc. mjuil aril'e in the fair or marker, 
and not before at any former fair, nor after the fair : it is 
to be for lome wat/rr icncernnig the fsimefah or mjtUt ; 
and mull be done, complained of, heard and deiermined 
the iame day. Alfo the plaintiff mult make oarh that the 
con t rati, dfe. was njuithin the jurifdii'iion and timt of the 
f.nr. S/at, 17 Ed. c.z\ 2 Inf. 220. 

The Court cf Piepoivdets may hold a plea of a fum 
above 40/. and it is laid, judgment may be given at an- 
other 
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OtYier falfi at a Cbort held there, and a writ 6f error lies 
upon a judgment given. Djet 133: F.N.B*i2* This 
court may not meddle with wny thing done in a marh/, 
without a fpetial cujioin for it ; but for what is done in a 
yh^-only: and not there for uwi/f, unlefs they 
concern matters of contract in the J\ur ; as where it is for 
Slandering the Tvnres of another, and not of his pn^om 
in the fame fair. Msoi\ t>, 854. 'I'hc (Icward before 
whom the court is held, is the judge : and the trial is by 
merchants and traders in the fair ; and the judgment 
againil the defendant fhnil be quod nmenirturt Jf the 
Ikward proceeds contrary to the Stat, 17 Ed.^.c. i, he 
ihall forfeit 5 /. 

From this court a writ of error lies in the nature of an ap- 
peal to the courts zx,Wt'fttnhJle^\ Cro. EU k. 7 7 3.— And thofe 
courts are now bound by itit^tat, 19 6V0. 3. c. 70. to ifl'ue 
writs of execution in aid of its procefs, after judgment, 
where the perfon or efFe^s of the defendant are not within 
the limits of this inferior jurifd id ion. 

Court of Rkc^ests, curia rtquifitknum.'] Was a 
court of equity, of the fame nature with the court of Chan^ 
cery^ but inferior to it ; principally inHituted for the relief 
of f^uch petitioners, as in confcionable cafes addrefled 
themlelve.'^ by fupplication to his majefty. Of this court, 
the Lefv/ Prhy Seal was Chief J udge, a. 4 i(led by the MajUrs 
of Rtqti.fls; and it had beginning about the 9 H, 7, ac- 
cording to Sir C^fyar’s Tradaic on this fubjed : 

though Mr. Chvyttf in his Preface to his Rtotlin^Sf faith it 
began from a commilfion firft granted by King Hen. V III. 

This court having aHUmed great power to itfeif, fo 
that it became burdenfome, Mich, amio 40^41 Elisi. 
in the court of Common Picas it was adjudged, upon fo- 
1cm n argument, that the Onnt of Reqfieftsy was no court 
of judicature, fiJ’r. And by the Stat. 16 ^ ly Car. i. c, 
10. it was taken away. 4 'njt, 97.— Sec title Courts of 
Confciiucc, 

Court of the Lord Steward of the Kivg’s 
House. I’he Lord Steward, or, in his abfence, the 
treafiircr and controller of the King’s houfe, and Stewtrd 
ot the Marfhalfen, may inquire of, hear and determine in 
this court, all treafons, murders, inannaughter, blood- 
flieds, and other malicious llrikings, whereby blood fhall 
be flied, in ary of the palaces and hoifei of the Kinyr'^ ["or 
within the limits i.e. 200 feet from the gate. ^Comin. 
276 ;] or in any other houfe where his royal perfon Jball abide. 
Aiul this jiirildi^lion was given by the Stat. 33 M 8. c. 1 2 : 

3 f«//. 140. But this court was at firft intended only to 
inquire of and puniih felonicf, '■^V. by the King’s fer- 
\ants againft any lord or other perfon of the King’s coun- 
cil. 3 /f. 7. c. 14. 

Ci.uKT OF Star-Chamber, Cmia eamcrev ftellatrc^'} A 
Court of very antient original, bur new. modelled by Stats. 

3 //. 7. r. I : 2 1 //. 8. c. 20 ; which ordained, 1 lut tht 
Lord Chancellor, 'Lreafurcr, and Lord Privy Seal, call- 
ing a Bilhop, and Loid of the King’s Council, and the 
two Chief jufticcs to their alHftancc, on bill or informa- 
tion might make procefs ngainil maintainors, rioters, 
perfons unlawfully afl'embling, and for other mifdc- 
meanors, which, through the power and countenance of 
fuch as did commit them, lilted up their heads above 
their faults, and puniih them if the offenders had been 
convicted at law, by a jury, But this aft was le- 

pealed, and the Court diftolvcd by Steit. 16^17 *• 

r. 10; having been ufed to opprd's the Subjeft, particu- 
bily in matters of ftate. 


Courts or Universities.] Thefe are ^he ChaaceN 
Ior*s courts in the two Univerfities of Bn^Lndi Oxfmyi 
and Cambridge. Which two learned bodies erjoy the 
foie jurifdiftton, in exclufion of the King’s courcs^ Over 
all civil aftioni and fuits whatfoever, when a fcholar or 
privileged perfon is one of the parties ; excepting in fucK 
cafes where the right of freehold is concerned. And 
thefe, by the Univerlity charter, they are at liberty t» 
try and determine, cither according to the Common law 
of the land, or according to their own local culloms, at 
their difert tion ; which has generally led them to carry on 
their procefs in a ooiirfc much conformed to the civil law, 

Thefe privilege', were granted, that the ftudents might 
not be diftrafted from their ftudies by legal procefs from 
diftant courts, and other forcnfic avocations.— The oldcft 
charter, it appears, containing this grant to the Univerfity 
of Oxford, was 28 Hen. 3. A D. 1244. And the fame 
privileges were confirmed and enlarged by almoft every 
fucceeding prince, down to King Hntry VIII, in the 
fourteenth year of whofc reign the largeft and moft ex- 
icnfive charier of all was granted. One fimilar to which 
was afterwards granted to Cambridge in the third year 
of (juecn Elizahtth. But yet, notwithftanding rhefe 
charters, the privileges granted therein, of proceeding ia 
a cout'fe different from the law of the land, were of fo 
high a naiu.e, that they were held to be invalid s foe 
though the King might ereft new courts, yet he could noc 
alter the courfe of law by his letters patent. Therefore 
in the reign of Quien Elizabeths ftatute was pafled, ( 13 
Elia. c. 29,) confirming all the charters of the two Uni- 
veHities, and thofe of 14 Hen. H: and 3 Eltz. by name. 
Which ftatute eftabliftied this high privilege without any 
doubt or oppofition. jenk. Cent. 2. />/. 88 ; Cent, 3. />/. 33 : 
Hafd. 504 : Godb. 20 r : Hifi. C. L. 33. 

This privilege, fo far as it relates to civil cauies, is 
cxercifed at O.xfordiw the Chancellor’s court ; the judge 
of which is the Vice-chancellor, his deputy, or affeffbr. 
From his fentcncc an appeal lies to delegates appointed 
by the congregation ; from thence to other delegates of 
the houlc of Convocation ; and if they all three concur 
in the fame fcntence it is final; at lead by the ftatutes ' 
of the Univerfity {lit. 21. § 18,) according to the rule 
of the civil Jaw (Ccd. 7. 70, 1 ). But, if there be any dif- 
cordance or variation in any of the three fentences, an 
appeal lies in the laft refort to judges delegates, appointed 
by the Crown under the great fcai in Chancery. 3 
Comm. 83 — 5. 

Courts of Wales, Curia prinnpalUath U'alliie.’] 'I'he 
Courts of the principality of U'^ales. 

Thefe Courts upon the rhoj-ough reduftion of th.'.f 
kingdom, and the fettling of its polity in the leign cf 
Hen. VliJ. were erefted all over the country; piino- 
pally by the .'^tat. 34 CP* 35 Hen t.e. tt), though much- 
had bchue been done, and the way prepared by ihe S/a\ 
of ITahi., 12 Ed. 1, and other ilatiitcs. By the Stat.^f 
///;. S. bcl( rr-mentioned, couiio-baion, hundred, and 
cf/*iiuy-coiM ts are there Wtabliilail as in E g'an./. A 
beffion is alh; to be held tvvi.e in t\r/v vearmcaih 
county, by judges, (Sco Stat. 18 Eur.. c. 8.) appointed 
by the King, This SelFion is to be called the 
St[^ur.i of the feveral counties in //‘n/tj ; inv^hiih ail 
pleas of ical and perfonal aftions fli.ill be held, wiih the 
lame form of procefs, and in as fimplc a fnannth', ia 
the vouris of King’s Bench and Common Pit us, ai ir< 
wiujlti , See, fei farther regulation of the y fa, 'drey d’tfc 
X X 2 <.cui tt^ 
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tour/j, S/.U. 5 Eliz. r. 25 : 8 Eliz. c, 20 \ S Ceo. 1. 2^. 

J 6: (> 0>o. 2. r. 14 : 13 Gfo. 3. r. 51. Wiiii of erior 
Ihall lie from judgmenia in ihib great rcflinns, ii bcinf; a 
iourt of iccord, to the Court of King’- Ccncb at // V//- 
minjitr. But the ordinary oiiginal of proccl^’ from 
the King’s court* at do not run into the 

principality oilVaUs^ (2 Rol. R(j>. 1 fi ;) though procefs 
of ejfecution docs; (z BuljL 156; 2 !>amL 193; llnym. 
206;) as do alfo prerogative writs, as writs cf entioymt^ 
quo minus^ and the like. Cio. 484.— -And 

even in caufesj between fubjed and fubjed, to prevent 
injuAice through family faflions or prejudicc5, it is held 
lawful (in caufes of trechoid at lc.iA, and it is ufual in all 
Others) to bring an aftion in ihe EugHjh courts, and try 
the fame in the next En^hjh county, adjoining to that 
part of ff'ales where the caule arifrs, and wherein the 
venue is laid. yaugh»j^\ 7 ^\ Hard) ^ Ob. But, on the 
other hand, to prevent ttifiing and frivolcus fuits, it is 
en.if'led by Stat, 13 Geo. 3. c, 51, that in adions, 

iiied in any Englijh county, where the cauic of adion 
arofe, and the defendant rcfides in IValrs, if the phin- 
tiA'fhall not recover a verdid for i*. /. he (hall be iion- 
fuiced, and pay the cirfrndant’s cofij, unleft it be certi- 
fied by the judge that the freehold or title came princi- 
pally in queAion, or chat the caufc was proper to betiied 
in fiich Englijh county. And if any tranjhiny adion, the 
caiife whereof arofe, and ihe defendant is refident in 
IVahs^ fliall be in ought in any Englijh QOMy, and the 
pUinlift' fliall not recover a verdid for 10/. the plaiiuifF 
Aiall be nonfuited, and ihaii pay the defendant’s coils, 
deduding thereout the fum recovered by the verdid. 

By *Vm/. n 1 2 3. c. 9, it is cnaded, that Aic- 

rifl's in Aiall not hold to b«ai!, on prcceft, iffuing 

out of < 3 ^ (f his Majifty\ courts of record at IVvJimlnJiti y 
unlcft the debt be fworn to be 20/. 

For further fatlsfadion, as to the fevcial Courts within 
this kingdom, fee 4 hjl, and the Owwf 

Court-Lands, Deinalns, or lands kept in the lord’s 
hands to ferve his f.imilv. See Cxindei Tcmt, 
COUSENACiK, Sfc Cf.aor. 

COU I II UTLAUGH, from the Sax. couth^ i. e.y2‘iVwj, 
and utlaugh^ cxlex.] A perfon that willingly and know- 
ingly receives a man outLvivtd^ and cheriflics or conceals 
him; for which oflViuc he was, in ancient times, 
to undiTgo the fame punifhincnt as the outlaw* hirafclf. 
JBuit'i. l,h. 3. 2. cap. 13. 

COWS, ^ee title Cattlr. 

CK AIKUA, cravci \2 ^ fm-all vefTcl of lading; a hoy 
or fmatk. Eat. z R. z: Suit. 2. c. 27. 

CR.' Ilj, An engine made ufe of to catch fifh. Blount. 

CRAN/\GiL, ei\xnafnim.'\ A liberty to ufc a crane for 
drawing up of goods and wares of burden from /hips iriJ 
vcffels, at any creek of the fea or wharf, unto the land, 
and to make profit of it : it alfo fignifies tlie money paid 
and taken ft-r the lame. Stat. 22 Car. 2%c. 11. 

CRANNOCK, An ancient ineafure of corn, Cartular. 
Jhbf^t , Glajhn Mli.J'. 39. 

CRASl’iCIb, A wh.iie, I/S. pifds craffits. Blount. 
CRASTINO bANCTI VJNCKNTll, The 7 norr(na 
the feaft of Sc. Einctrit the Martyr, i. c. the 22d of 
* ydnuaty ; which is the date of the Jlatuto m.ide at Merton^ 
finno Zj Hen. 3. There aic likcwifc certain return eta^'xoi 
nvriij in icrmr, in the courts at beginning [ 

w'ilii QlujUno^ iSic. as Craft :to a/d'^iat utn^ the Monow f ^ 


A! I ^'luljg in Mtehnehttas term ; Craft'tno PunJjiaihnii 
bentee Manat yirginis^ in Hilary term ; Crajll^to Ajcrfi/lonn 
Dominig in Ea/ 7 er term ; and Crajlino Sanda Ttinita/is, in 
J'f inity term. See Stats. 5 I //. 3 . 2 itf 3 : 32 11 . 8 , c. 2 I ; 

16 Car. J. r. 6: 24 Geo. 2. c. 48.— See Days in Bankx 
7 h h. r, 

CRATES, Lat,'] An iron grate before a ptifwg ufed 
in the time of the Rotnans. 1 yent. 304, 

CR A V A R E , To i mpeach . Si homicida divadietur lii 
vel cravetur, f^e. Ltg. H. \ . c. 30. 

CRAVEN, or CRAVENT, The word of obloquy, 
where in the ancient trial by battel, the vidory Aiould 
be proclaimed, and the vanquifhed acknowledge his 
fault, or pronounce the word era vent g in the name of 
Reereant'JJeg fslc. and thcieupon judgment was given 
forthwith ; after which the recreant fhould become in- 
famous, file. 2 hi/l. 248. If the appellant ]0\ntd battel, 
and cried ermrnt, he ihould lofe libtram le^cm ; but if 
the appellee cried out craveut, Jte was to be hanged, 3 Infi. 
221.— See titles Battel g Champion. 

CREAMER, A foreign merchant; but generally taken 
for one who hath a Hail in a fair or market. Blount. 

CREANSOR, aedlior, from Fr. crcyance.] Signifies 
him that tru/ls another with any debt, money, or wares: 
in which fenlc it is ufed in Old Nat. Br. 66 . and 38 Kd. 
3 - 5 * 

CRE A ST, or CREST, crt/la.'\ Any imagery, or 
carved work, to adorn the head of wainfeot, like 
our modern cornice: but this word is now applied by the 
hi} aids to their devices fet over a coat of arms. Kenned s 
Fiiro< h. /hitiq 573. 

CREATION-MONEY, I’his is mentioned in Stat. 
12 Car. 2 . c. 1. See title /Verr. 

CRFX'HR, A drinking-cup. Mon. Antil.tmi. \.p. 104.. 

CREDITORS, Shall recover rhcirdebi* of ex»'<LUo.j 
or adminidrators, who in liieir own wiong, wade, or 
convert to their ufe the edate of the decea/ed, ^'^c. S/at. 

Car. 2 . c. 7. Wills and devlfcb of lands, ^c. as lO 
urdiinis on bonds or other fpctialties, are declared void ; 
and the rrrrt/VoM may have ai^tious of debt againft the hur 
at law and devijccs. 3 fi?’ 4 IK. 'iJ M, c. 14. And in fa- 
vour of (.reditor^g whenever it appears to be the tedator’s 
intent, in a will, that his laiuL fhould be liable for p.ny- 
ing hi*? debts; in fuch cafe equity will make them fub- 
jed, though there are not cxpre/i» wordi j but there mud 
be more than a hire declaration, or it /hall be intended 
out of the perfrtiid efate. 2 Eern. Rep. 708. Wnere one 
devifes that all his debts., tct\ ihall bc hrll paid; if his 
perfemd tjiatc is not fullicicnt to pay the ncdl/ors, it Ihall 
amount to a charge on bis tial r/ii/r- lor that purpole. 
F} ectd. Cane. 4^0 — See titles Aj/tts^ Cof)hrld., f..\ecutor. ^ 

CREIlK, C'ciu, iftcca.'\ A pai t «f a haven where any 
thing is Itinded inurf the fea : ib tiiai it is obferved, if 
when you arc our of the main lea within the haven, you 
look nuiiuJ and lee how many landing places there arc, 
fo many creeks r.riy be f.iid to belong to that haven. 
L',c>'ip. JariJd fl. 1 lo. If IS allo fald to be a Ihorc or 
b ink « hf^reon the water beau, / unniug in a Imall channel 
frtmi any parr (d ilie lei; iiotn the Lai, a eptdo. 'J'hia 
1 word is died in the Stats. 4 H. 4. c. 20: 5 Lliz. c. 5.— 
See nt'c itxon Ads. 

CRT.MENTUM COMITATUS, The fheriffs of 
count! -s an' .en* y anfwered in then accounts for the ///> 
froLi4.n.tnt of the King’s rents above the ancient vicofjticl 

rents. 



cur 


CR E 

r^ntg, under the tide pf Crmentum incrcAfcJ 

Cewifa/uSf or Firata dc CrcmcACo Comitatus, HaWs ^ber. 
Jicco. p, 36 , 

CRErARE OCULUM. To pui out an eye; which 
had a pecuniary puniihment of 60/. annexed to it. 

H. I. f 7 «. 

CR£S r. Sec Cnaft, 

CRETINUS, crettnaJ\ A fudden dream or torrent. 
Hijlor, Croylattd cent hi . 48^, 617. 

CRfMiNAL CON VERoATION. See titles Jdtdterjt) 
Baton and Feme* 

CROC ARDS, A fort of old bafe money. See Pollards^ 
and title C^in. 

CROCIA, The crojicr or palloral dafF, fo called a 
/imilitudine crucis^ which bilhops, ts^c*. had the privilege 
to carry as ^ the common endgn of their religious oHice ; 
being invelled in their prelacies, by the delivery of fuch 
a crofitr: hence the word crocla did fometimes denote the 
collation to, or difpofal of bidiopricks and abbies, by the 
don.ition of fuch padoral daff ; fo as when the King 
granted large jurii'didlioiis, exceptit crociis, it is meant, 
except the collation or inveiliturc of epifcopal fees, Wr. 
Mdtt. to f.Wyr/.~See title Bijhops* 

CROCIARJUS, The erociary or crofs-bearcr, who 
like our verger, went before the prelate, and bore his 
crols. Libci de Mtraculis lljo, Epife, Here/, MS* anno 1290. 

CROFT, S.ix. croftum and A little clofc ad- 

joining to a dwelling-houfe j and cnclofcd for pallure or 
arable, or any particular ufc. In fome old deeds cnifta 
occurs as the Latin word for KC}oft\ bur cum toftis 0 * 
(reftis^ is mod frequent. Iti^ulpb, It feems to be derived 
from the old EngHJb word creaft., lignifying ftandy craft] 
becaufe fuch grounds are ufualJy manured and extraordi- 
narily dred by the hand and Ikill of the owner.— >Scc 
Toft. 

CROISES, and croifado. See Croyfts* 

CROi' , norut,'^ Turning up the hair into curls or 
irebs] whence comes trooi, crooked, &c. Pa*. Z\ H 

CROP, iroffa,'] The feeds or produdsof the harved 
in corn, Fletn, lih. 2. cap. 82. 

CROiS BOWS, None fljall Ihoot in, or keep any 
crols-bow, hand-gun, hagbut, Cfc. but thofe who have 
lund^ of the value of \ooL pet annum \ and no perfon 
ihall travel with a ciofs bow bent, or guii charged, ex- 
cept in lime of war ; or fhooc within a quarcei of a mile 
of any city, or market-town, unlcfs for defence of him- 
felf or his houfe, or at a dead mark, under the penalty 
of 10/. 6 /ar, 33 /y. 8. cap. 6 —See title virms^ Game. 

CRO.1SES, Ky Stat. 13 c. 2, Cioffes, beads, fife, 
iifed by the Roimin Catholicks, arc prohibited to be 
brought into this kingdom, on pain of a pr^entunhe, (sfc. 
In ancient limes it was ufual for men to ered erodes on 
their noulcs, by wdiicli they would claim the privileges 
of th*e Tem/jJatj to defend thcnifclvcs againd their right- 
ful lords ; but this was condemned by the Stat. kFfm. 2, 
c. 37. Ic was likewjfe cudomary in thofe days to let up 
erodes in places where the of any of the nobility 
reded, as it was carried to be biiricd, that d tranfeuntsbus 
pro I'ji s muma dcptcceiut , Waljing. anno 1291. There were 
feverai of ilicfe erodes creeled over England^ efpccially in 
honour i f the reding places of our Kings, on their 
bodies being tranfinitced to any didanc place for bunal : 
but thefe fuperilitions funk in ibis kingdom with the 
Eomijh rdigion* , 


CROy, Mardl land. Jnpulphus, p. S^j.-^B/outr/. 

CROySES, truce fignati^ Is ufed by Biitton for piU 
grtfns^ becaufe they wear the fig n of the crofs upon iheir 
garments. Of thefe and their privileges, BtaMnn hai^ 
treated, lib* 5, part 2. cap. t : part 5 cap. 9. Under this 
word are alfo fignified the Knights f St. John <f 'Jtnfdsm, 
created for the defence of pilgrims ; and likewife ail 
thofe perfons who in the reigns of K. I/m II.; Etc, I. : 
/Jen* III.: and Ed. I. cnice fgnati took upon ihcm the 
croifado, dedicating and lilling theaifelvc.** to the wars, 
for the recovery of Jeru/alem and the Holy Land. Greg. 
Syntng. lih. 15. cap. 13, 14. See a general account of the 
cro fades in Robet fan's Hi/l Bmp. C* K. voL 1. p* 2 2, See. 

CROWN, See title King. 

CROWN OFFICE. An Office belonging to the court 
of King’s Bench, of which the King’s Coroner or At- 
torney there is commonly M iller. The Attorney Gene- 
ral. and Clerk of the Crown exhibit informations in this 
office, for crimes and mifdemcanors ; the one ex officie, 
and the other ofuaJly by order of court 5 and here infor- 
mations may be laid for offences and mifdemeanors ac 
Common law, as for battetics, con/piracies, libelling^ nui^ 
fan^es, contempt* /editions tvords, fife* wherein the offiender 
is liable to pay a fine to the King. Finch 340: Shorn 109. 

By Stat, ^ fif ^ IK.fifM.c 18, The Clerk of the 
Crown in B* R. is not to receive or file any information 
for trv/pafs, battery, fife, without exprefs order of court ; 
nor to iffiie any procefs without taking a recognifance in 
20/. penalty to prolecute with efte<^ ; and it the party 
appear, and the plaintiff do not procure a trial in a year, 
or if verdidl pafs for the defendant, tFc. the court fhall 
award the defendant cult.s : but this aift doth not extend 
to informations in the name of the King’s Coroner or 
Attorney, tffe. 

When a battery is committed privately, fo that the per- 
fon injured can make no proof thereof by wicnefles at 
law ; ic is uiual to bring an information in this oifice, or 
to prefer an indidlmenc, the moll legal method, where 
the party may be a witnefs for the King, it being his 
fuic. Sec title Indictment, Information, King's Bctich, Suo 
IVatrauto, He. 

CRUSTUM, Was a garment of purple, mixed with 
many colours. Mon. Ang, tom* l. pag. 210 . 

CRY DE PAIS, On a robbery or other felony done, 
hue and cry may be railed by the country in the abFmcc 
of the conitable, which is c.'ilicd cry de pais* 2 Hale's Hiji* 
P. C. lOO— Sec title Hue and Cry. 

CRYl'FA, A chapel or oratory under ground. Da 
Cange. 

^UCKING STOOL, See title 

CUDE, A cude cluth is a chryfoni or face-cloth for a 
child baptized. Vide Chrijmak. 

CIJl ANTE DI VOR i’lUM. A writ for a vvoman 
divorced from her hufband to jccover her lands and tene- 
ments which (he had in fee-limplc, or in tail, or for life, 
from him to whom her hulband did alltnaic them during 
the marriage, when (he could not gainlay it. Reg. Oii^s* 
233 : F. K. B. 240. And the heir ffiall have a fut cui 
ante di jot'tium, where the wife dieth before the a^liou 
brought ; as well as he shall have a jur cut m inta. F. N. it. 
193. But ot an ellatc-tail, the heir (ball not h.'vc 
cui tn vita, or ante d. .crtium* but (hall be put to his/</r- 
htidoit in the dclwcnuci. Nov Nat. Bt, 454. — See 
Entry* 

CCI 



COT 

COI IN VITA, A will of entry, for n widow agftinft 
him to whom her hufband aliened her lands or tenements 
in his life time; which mud contain in it, that duiin^r 
his life (he could not withdnnJ it. Rix- 2^2 : 

-V. / 7 . 193. Ifh ufband and wife be jointnintit^ before 
the coverture, and the hulband aliencth all the land, and 
dicth, flic /hall have a n.i in •vita for a moiety, and no 
more : but if they are jrint furcf>a/€ts^ the cfiverturz^ 

and he alien all the land, anddiecii, his wife fliall have 
a cui In viia of the wh(»Ic* land ; becaufc that during the 
coverture, as to purrhafe^ they arc but one perfon in law. 

iV. B. 1S7. And fur this reafon, if hufband and wife, 
and a third perfon, jurchafeptntly^ and the huiband alicn- 
tth all in fee, and dieth, the wife fliall have a aii in lita 
of a moiety. Uud. 

Where the hufband and wife exchange the lands of the 

jfe for other lands, if the wife agree unto the exchange 
after the hun)and’s death. Hie ftiafi not have a cui in i>ita, 
Alfo if the wife do accept of paixel of the land in dower, 
of which flic hath a cui In ^ita^ by that acceptance flic 
lliall be barred of the refiduc, Kciu Nat, Br. 430. If 
the huiband and wife lofc by default the wifc*s lands, 
after the death of her huiband, fhe'fhall have a cui in^vi/a 
to recover thofe lands fo loft by default. l\ N. B, 187. 
By 13 /i,/. I, 4-. 3, Cui in njita is given to the wli'e 
where the deceafed hufband loft her lands by default in 
his life-time; and flie (hall be admitted to defend her 
right duiing his life, if flic come in before judgment, 
l.ikewife it tenant in dower, by the curtefy, or for life, 
do make default, ^c. the heirs and they to whom the 
reverflon bclongeth, (hall be admitted to their anfwer, 
if they come before judgment : and if on default judg^ 
mcnl happen to be given, fuch heirs, flial have a 
writ of entyy for recovery of the fame, after the death of 
inch tenants. See Booth on real adions, and N. B . — 
Sec the preceding article. 

CULAGIUM, The laj ing up of a fliip in the dock 
to be repaired. MS. Arth. Ttevot. Arm, Jc Plac. Edtv. 3. 

CULM. Sec Coal. 

CULPRIT, A prifoner accufed for trial. 'i*hc word 
arofe originally from the rtph of the proper ofiicer in be- 
half' of the Kiny^ affirming a criminal to be yuiltyt after 
he hath pleaded Not guilty, without which the iflue to 
be tried is not joined : it is compounded of two words, 
C?// and />»//; the one an abbreviation of culpal'iUsy 
unJ the other derived from the Fremh word prijl^ i.r. 
ready ; and it is as much as to fay that he is ready to 
prove the ofl'ender guilty. See 4 Cvmm. 339. 

CUL rURA, A parcel of arable land. Blount, 

CULVi.K'rAGK, Cul\''>rtapyum.\ Is faid by fomc 
pciYons to be derived from Culum Iff /V;/rr, to turn tail ; 
and in thi-. fenfe, fuh n-^nuttr culurfapit, was taken to be 
on pain of c(n\aidi<. c, or being accounted cowards. And 
in this fenle Spdm'tn nt voc /////|^ deiives it fiom Culver 
a dove. Put in the opinion of others, it rather fjgnifios 
feme bale flavery, or the confifeation of an cftaie; being 
a term for the lands of the vaflal forfeited and eL 

cheating to the lord : and Jub nomine lulvei tagHy in this 
fjgmfication, was under pain of confifcation. MtUi. Paris, 
anno 1 1 1 z. 

CULVVARD and CULVLRO, A coward, or ccw’ 
ardice. Chatt. l\mp. P. I.— bec the preceding word. 

CUN A CERVISMi, A tub of ale. Djmrf,fay. Bti 
this woid is truly Cui a* 


CURATE. 

CUNRUS. A mint or place to coin money: C / tm. 
monnum fig ni lies the King’s Hamp for coinage \ and froiii' 
the W'ord mne, is derived coin. See Com. 

CUNVEY-CUNTRY, A kind of trial, as appears by 
Bra£lon, Bta^l, lib. 4. tiaA, 3. c. 18, where it feemi to 
intend the ordinary jury. 

CURAGULUS, One who rakeih care of a thing. 
Molt, Ang. tom, z. 

CURATE, Cuiator.] lie who reprefents the incum* 
bent of a church, parfon or vicar, and takes lare of di- 
vine fervice in his Head; in cafe of pluralities of livings, 
or where a clergyman is old and infirm, it is reqiiiijre 
there fliould be a Curatcio perform the cure of the church. 
He is to be licenfed and admitted by the bifhop of tiiC 
diocefe, or by an Ordinary, having cpiicopaJ jurifditlion : 
and when a Cut ate hath the approbation of the bifhop, 
he ufuaily appoints the falary too; and in fuch cafe, if 
he be not paid, ihc Curate hath a proper remedy in the 
ccclefiaftical court, by a requcllracion of the profits of the 
benefice; but if he hath no licence from the bifhop, he 
is put to his remedy at common law, where he muft 
prove the agieemcni, fisfe. Right Clcrg, 127. 

By Stat. 28 IL 8. (1. 1 1, fuch as ferve a church duiing 
its vacancy, (hall be paid fuch ftipend as the Ordinuiy 
thinks rcafonabic out of the profits of the vacancy ; or if 
that be not fufficient, by the fucctilbr, within fourteen 
days after lie rakes pofleffion. 

iBy Stat. I z An. c. 1 2, where Cwatet^xt. licenfed by the 
bifliop, they arc to be appointed by him a ftipend not 
exceeding 50/. pt.r nnn. nor Icfs than 20/. a year, ac- 
cording to the value of the livings, to be paid by the 
reflor or vicar : and the fame may be done on any com- 
plaint made. One perfon cannot be Cuta/e in two 
churches, unlefs fuch may fatisfy the law, by reading 
both morning and evening praters at each place ; nor 
can he ferve one cure on one Sunday, and another cure on 
the next ; for lie imill not neglert to read morning and 
evening praj cr in his church every Lord’s day; if lie 
doth he is liable to punilhment. Cemp. huumb, 572. 
But it is oihcrwife where a church or chapel is a member 
of the parifli-church ; and vvhcie one church is not able 
to maintain a curate. Can, ^8. 

A Cm ate' having no Axed eftatc in his curacy, not being 
inftituted and induced, may be removed at pleafurc by 
the bifhop or incumbent. Noy, But there arc pctpetuul 
cut ah's, as well as ttmpor.iry, who are appointed where 
tithes aic impropriate, and no vicarage endowed : thefc 
aie not removeablc; and ihe iinjiropi lators are ob.iged 
to find them, loine whereof have tenain portions of the 
tithes fettled on them. Stat. nj Car. 2. c. 8. 

It vva« provided in 1603 by Can, 33, that if a 
bifhop ordains any peifon not provided with fomc eccle- 
fiaflica! prefermwit, except a fellow r»- chaplain of a 
College, 01 a Mailer of Arts of five year's Handing, who 
lives in the Univerfity at his own cxpcnce, the bifhop 
.fliall fupport him till he prefer him to a living. 3 Butn. 
Etd.L 28. ♦-The bifhops before they confer orders require 
either protjf of fuch a title as is deferibed by the canon, or 
a ccrtiAcate from fomc Rector or Vicar, proniifmg to 
employ ^he candidate for orders bond fide as a curate, 
and to grant him a certain allowance till he obtains 
feme ecclefiaftical preferment, or lhall be removed for 
fome fault. In a cafe where the Redlor of St Arne 
IVeJimiuji^- gave fuch a title, and afterwards difinifl’ed his 
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Curate without a(^ning any caufe, the Ci.^^e recovered 
in an action of oj/umpjit the fame falary for the time 
after his difmilTion which he had received before, Cw/. 
437 — ^Wben the Re^or had vacated St, by ac- 

cepting the living of Rochdale , the Curate brought an- 
other a£lion to recover his falary after (he Redor left St, 
; but the Court of K, B, held that that zdion 
could not be maintained; as thefe titles are only binding 
upon thofe who give them, while they continue incum- 
bents in the church for which fuch Curate is appointed. 

No Curate (or Mlnifter) ought to perform the duties 
of any church, before he has obtained a licence from the 
Bilhop. 2 Burriy 58. 

The Bilhop cannot increafe the falary of the Curate, 
where there is a fpeciHc agreement between the Incum- 
bent and the Curate, ftccw, 70. 

Every clergyman that officiates in a church, (whether 
incumbent or fubllitute) is in our liturgy called a curate: 
Cmates mud Aibfcribe the declaration, according to the 
of Uniformity, or are liable to imprifunment, &fc. 
Sec title Clergyman, Parfon^ Adwiv/on^ Chaplain^ &C. 

CURr’EU> Fr. Couvrir^ to cover Feu^Jire,^ A hell 
which rang at eight o’clock in the evening, in the time 
of William the Conquerin' i by which every perfon was 
commanded to rake up or co*ver over bis fire^ and put out 
his light: and in many places of England at this day, 
where a bell is cullomarily rung towards bed-time, it is 
faid to ring cmfhv. Sfoive's .^Inuals, 

In the language, ewfat fignifies 2 heating \ alfo, 

jhoke, Richards's AnttquA' Linguae Btitnunic<e Tbefaurus, 
CURIA, This word was fometimes taken for the per- 
fons, as feudatory and other cullomary tenants, who did 
their fuit and fcrvicc at the cour^ of the lord. Ketmet't 
Paroch, Antiq. 139. And it was afual for the Kings of 
England^ in ancient times, to aflemblc the Bifhops, Peers, 
and great men of the kingdom to fome particular place, 
at the chief fckivals in the year ; and this afTembly is 
t ailed by our hiftorians curia ; becaufc there they con- 
fultt'd about the weighty affairs of the nation. And It 
was therefore called Solemnis Cuiia, AuguJlaVn Curia, 
Cu)ia Publica, ^c. Sec title Courts Untenagemote, 

Curia advisake vult. Is a deliberation which a 
Court of judicature fometimes takes, where there is any 
point of difficulty, before they give judgment in a caufe. 
Nlw Book Enir, And when judgment is ftaid, upon 
motion to arrell it, then it is entered by the judges ewia 
iulirfaie vult, Shep. Epit, 682. — Sec title 'Judgnunt, 
Cu«iA CuRsus Aqua:, A court held by the lord of 
the manor of (havefeud for the better management of 
barges and boats ufing the paffage on the river Thames 
from thence to London, and plying at Qrtixefcnd bridge, 
mentioned in ^tat. 2 Geo, 2. c. 26, 

Curia CLAUDCNrA, A writ to compel another to 
m.ike a fence or wall, which he ought to innke between 
his land and the plaintiff’s, on his refufing or deferring 
to do the fame. Reg. Oiig. 155. This writ doth not lie 
but againll him who hath a cJi/e adjoining to the plain- 
liH \s land, who is obliged to incl^/e it; and it licth not 
but for him who hath a freehold, It may be fued 

before the fhcriff'iii the county court, or m the common 
pleas: and the judgment is to lecover the inclofure and 
damages. Nau Nat. Br. 2S2, zSy But, if the occu- 
pier of a clofe adjoining to mine, ought to jepair the 
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feneo between the clofes, and do not, and his cattle ftray 
into my clofe and do damage, I may diitrain them da- 
mage feafanr, or drive them out, and bring an adion of 
trefpafs. If my cattle ftray into his dole and do damage, 
he has not a right to dillrain them, nor can he fupport 
trefpafs againff me for the fame. Should my cattle after 
ftraying into his clofc, ftray out of the fame into any 
highway, or other place, and be loft, or trefpafs in the 
ground of a third perfon, and be by him dillrained da- 
mage fcafant, and kept till replevied, or I have made 
fatisfadion, I may maintain an a^Iion againll the defaul- 
ter, /. e, againll the occupier of the adjoining clofe, for 
not repairing his fence, whereby fuch damage bath hap- 
pened to me. The writ of curia clautUnda therefore is 
grown out of ufe. Sec title Vre/pe^s, 

Curia Domini, The lord’s iioufe, hall or court, 
where all the tenants attend at the time of keeping courts. 

Curia Penticiarum, Is a court held by the Iheriff 
of Chcjlei\ in a place there called the Pendiceot Ptntice : 
and it is probable its being originally kept under a pent^ 
hon/e, or open Ihed covered with boards, gave it this de- 
nomination. Blount, 

CURNOCK, A meafurc cAttainiog four bufficis, or 
half a quarter. Fleta, lib, 2. c, 12, 

CURRICULUS, The year, or courfe of a year : 
turn ejl hoc annorum Domimc4r incarnationis quatuor quinqua^ 
genis fA quinquies, quints luftris^ fA tribus curriculis. This 
is the year 1028 ; for four times $0 make 200, and live 
times 200 make 1000. Then five lujlra are twenty-live 
years, and thiee Curriculi^ three years; making in all the 
very year. Blount, 

CURRIERS, Perfons that curry and drefs leather. 
No currier lhall ufe the trade of a butcher, tanner, {Ac, 
or ftiall curry (kins infufficiently tanned, or gaffi any 
hides of leather, on pain of forfeiting for every hide or 
(kin 6s. 8d, And perfons in London putting leather to 
be curried to any but freemen of the Cuiriers* Company;, 
and fuch curriers not currying the leather fufficiently, 
(hall forfeit the ware or the value, (Ac. Siat, 1 Jac, 1. 
c, 22. The claufe relating to freemen is repealed ; biu 
if any currier do not curry leather feiit him, within fix- 
leen days between Michaelmas and Lady-Day, and ii^ 
eight days at other times, on convidion before a juftice, 
he (hall forfeit 5/. to be levied by diftrefs, (Ac, )ct fub- 
jefl CO mitigation. 12 Geo. 2. c, 25. Curriers and fuch 
as deal in leather, may cut and fell it in finail pieces in* 
their fliops to any perfons whaifocver. Stat, 
iii\QS Liathet , Skim, £cc, 

CURSING, See S<wearu!g, 

CURSITORS, Ckrici dcCui/u,^ Clerks belonging to 
the Chancery, who make out original writs; and are 
called Clerks i/ Conrfi, in their oath appointed 18 Ed, 3. 
Jlat. 5. There arc of thefe clerks twenty- four in num- 
ber, which m.'i’ke a corporation of themfclvei; and to 
ciich clerk i^' allotted a divihon of cettain counties, in 
which they exercife their fundlions. s Jnji. 670. — See 
title Pr^etfi, 

CUR..ONES TKRR^ RWge$ofIaiid. Suu 14 £,/. 2. 

CURSOR DE, A fort of light (hips or (wile i'ailors. 

HoccdrnR.l. 

CURTESY OF ENGLAND, Jus Cm ialitatis Anglia.] 
Is vkheie a man tnketh a wife feifed in fee-limplc, orfee- 
lail genera), or as helrefs in fpecial tail, and hath iii'uc 
by her^ male or female, born alive, which by any poili- 
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bility miy Inherit, and the wife dies ; tltc hu/band holds 
tlic lands 'during' his life; and is called Tr/?r/ts f-tr 

or Ihtant hthc cut ft /v of IinchuJ. See title hfiurcs 
111. 9.— Though this called the Ctr/cyo/ En^Ianti, it 
appears to have been the eltabiiilied law of ScQtlartJt 
where it was called Curii^ifcts.^l' is llkewife afed in Ire- 
//rffi/ by virtue ot an ordinance of H FFI.— So that proba- 
bly the word curt'fv is in this fenfe underftood rather to 
fiy;niry an atrcnd.'ince upon the lord’s coLtn^ than to dc- 
nou; an) peculiar favour. See 2 CotuM. 126. 

{•our thmip are requifiicro give an eftate by the curitfy^ 
r.'h. Marri:.ge, feiiin of the wife, iHiie, and death of 
the wife. A'/, 30. If land defeend to the wife after 
the hiifhand hath iHuc by her ; or if the iflue be dead at 
ihe lime of her death, being born alive ; the hulband 
fhnil be tenant by the rv; Alfo if a child is hern 

it is not material whether it is baptifed, or ever 
heard to cry, to make the hulband tenant by the curfejy ; 
for if it is born alive, it n enough. Dy. 25: 8 Rrp. 34. 

The words in the gcnenl editions of Littl tony 1 ]n/K 
29, are orr/o« vz/^, but in and Machhma's edition 

they arc wrrx \tj, and tutiHated by Lord Cvkcy bom 
tfhve. May not ihe word z ffi in the firft inftance have 
been an error for i i/f, meaning thereby that the iflbe 
mull be hrnrfy ov ; I'o as to afcercain its being alive } 

But the child mull be fuch as by poflibility may inhe- 
rit ; and therefore it land be given to a woman, and the 
heirs mule of her body, and the takes hufband and hath 
ifliie a d.uighrer, and dies ; as this iflue cannot poflibly 
inherit, flic hulband (hall not be tenant by the 
Ttifns Jt’ I.ry. 

If the child is lip’d forth of the motherVs belly, after 
her death, though it be alive, it will not caufe tenancy 
by the curtefy; for ihis ought to begin by the iflue, and 
be confummatc by the death of the ivife, and ilie ellate 
of tenant by the ciutefy flioukl .zt/o/r/ the /;v//rr,/hr/t' de- 
feent. [liJ. A man (hall not be tenant by the curtefy 
of n bare right, title, nfc, leveriicn, cxpctlant upon 
an eflaie of freehold, unlcfs the particular ellate is de- 
termined during the coverture ; nor of a fcifin in law : 
but if a wife dies before a rent becomes due ; or in the 
cafe of an advowfon, before the church becomes void; 
the hufband (hall be tenant by the curtefy, though the 
wife had only a feifln in law; for in thi^ cafe no other 
feifln could be attained. F. N, L\ 149 : Co, Lit. 29, 30, 

Though in flriulnrfs of law there c.'innot he curtt fy of 
'l/u/hy ytt fince Lord Cobfs lime oiii coait: of Ci.|iiity have 
allowed cujttTy, both of trulls and other intcrclls which 
ihougli in law mere rights and titles, are deemed cll.itcs 
in etj-any ; aad made to conform to many of the rules and 
confequences incident to ellatcs in law. Sec in i .7 /a. 
f)03, the cafe of CAj}?horn v. Inghjhy in which Uard-.^icke 
C. dccieed ruitify of an equity of redemption . See S. C. 
more fully reported in Fin, tit, Curtejy, 1£. pi. 23. IIow- 
ever, a wife ni.iy in point of benefit have a truft of in- 
heritance, which may be fo declared as to prevent cvir 
tefy ; as by direding the profics during the wife’s life 
to be paid foj herTeparate ufe ; for in fuch cafe the in- 
teiuion fo^-excliide the luifoand from curtefy is maiiifcll, 
and he cannot have an equitable (eifin. 3 jitk, 715, It 
is alfo proper to remark that though curtej} out of a truft 
is allowed, yet dower has been reliifc i ; a diftin<flion tiot 
eaijly reconcilable with reafon, however fettled by ihe 
current of authorities. See i /nyf, 29 a ; n, 6. 
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As to Cmhfy In Titla and OJi<fs of honour^ Sea r ///^ *0 
h\ and Mr. ‘learned notes there, by which k 

Teems that no fu.h curtefy can take place; though the 
queflion appears not to be fettled, adecifion having been 
repeatedly avoided thereon. 

There is no tenancy by the curtefy of copyhold Ur^ds, 
except there be a /pedal cufietm for it. But in gavelkind 
lands, a hulband may be tenant by the curtefy without 
having iffuc. i Infi, But it is only of a /Wc/y of the 
wife’s land, and ceafes if the hufband marries again. 
Robiif. Gavelk, 1 . 2 . c. I. Where a hufband is entitled to 
this tenancy, if .Tier the wife is an ideot^ and her eftate 
in the land found : when fhe dies, he fhall not be tenant 
by the curtefy, for the King’s title by relation prevents 
it. Flozod, 26 r If the wife be feifed in fee of lands, and 
attaint of felony, but have ifTue by her liufband, and 
flic is hanged, (3c. it is fidd the hufband fhall be a te- 
nant by the curtefy ; but yet the land will be forfeited ; 
according to Kltch. 159: 21 Ed, 3. 49. 

A woman feifed of land had two daughters, and cove- 
nanted to ftand feifed to the ufe of E. her cldcft daughter 
in tail ; on condition that flie fhould pay to her other 
daughter within a certain time 300/. And if E. m^icle 
default, or died without ifTue before fuch payment, then 
the land to go to the fecond daughter ; the mother dying, 
E, took a hufband, and had iflue, and died afterwards 
without any ifTue living, before the day of payment : it 
was here held, that her hulband fliooild be tenant by the 
curtefy. i Leon. ca. 233,— -See Kiic/j. 159. 

CURTEYN, Curtnm,] The name of King EdzvmJ 
the Cenfeffor's J-woidy which is the firft fword tarried be- 
fore the Kings of England at their coronation : and it is 
laid the point of it is broken as an emblem of mercy. 
Milt. Pcoru in lien. III. 

CURTILAGL, Curtilagiumy from the Fr. Gour^ Coutty 
and Siw. Lraghlocn'i.'] A court'ynrd, back-fidc, or piece 
of ground lying near and belonging to a dwelling houfe. 
Sec Stats. 4 Ed. i . r. i ; 3 ^ 7Y. S r. 4: 39 Eliz* c.io: 6 Rfp» 
64. and Sptim. And though it is faid to be a yard or 
garden, belonging to a houfe; it feems to differ from a 
garden, for we find, cum quodam gardino W curtilagio. 
15 Ed. I n. 34. 

CtJKTILES TERR.«E, Court lands. It is recorded, 
that among our Saxon anceftors, that the Hutncs or nobles 
who poflefled Bockland. or hereditary lands, divided them 
into ////VW and OutlauJ \ the Inland that wliich lay 
moft convenient for the lord’s manfjon-lioufe ; and there- 
fore the )(;rds kept that part in their own hands, for the 
fupport of their fnmiHcs, and for hofpitality : f.ficrwaids 
the Normans called ihcfc lands Ten as Dominicans, the 
demains, dcmrfn s, or lord’s lands : \hc Unmans termed 
them Tenas^iuLminuatHSy lands in the lord’s own ufe: 
and the Fvuihfs, Tnras Cur/ilsy lands appropriate to tl^e 
court or houfe of the lord. Spelm. of Feudsy r. 5. • 

CUh TANTIA, Cufagiumy colls. 

CUSrODfi ADMITTENDO, and CUSTODR 
AMOVENJ^O, writs for the admitting or removing of 
Guardians. Reg, Otig. 

CUSrODES LIBERT AXIS ANGLIC AUTIfO- 
RITATE PARLIAMENT!, -The ftiie in which writs 
and all judicial procefs did run during the grand rebel- 
lion, from the murder of King Charles I. till the Ufurper 
Oliver was declared Proteflor, Csfr. mentioned and de- 
clared traiterous, by Stat. iiCar, 2. c. 3. 

CUSTODIAM 
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CCSTODTAM 9 AAE, Wm tiken for i gift or grai^ 
for life. Du Caugt, 

CUSTOM, cmt/uehuh,] Is a kw not wriiieii, efttbUfh^ 
ei by long aAge, and the confcAt of our anccAors. No 
law can oblige a free peepite wlthont their Confent : fo, 
wherever they confentand ofe a certain rule or method 
as a law, Aich rule, gives it the powi^r of a law; 
and if it is then it is ^f/fmu^JaTu : particular 

to this or that place, then it is tujiom, }. 1 1 a. As 

to the rife of cuiloms. when n reafeOable a£t once 
done was found to be good and beneAcial to the people, 
then they did ufe it often, and by frequent repetition of 
the a^, it became a cuftom ; which being continued 
without interruption time ont of mind, it obtained the 
force of a law, to bind the particular places, perfons, 
and things concerned therein. Thus a Cudom had be- 
ginning and grew to ncrfedtion. 

To make a particular cuHom good, the following aie 
nece/Tary requiAtes. 

1. That it have been ufed fo long, that 

the memory of man runneth not to the contrary. So 
that, if any one can (how the beginning of it, within 
legal memory, that is within any time Ance the hill year 
of Richmill. it is nogood.cisftom. For which reafan no 
cuftom can prevail againft an exprefs att of parliament, 
fmee the ftatute^tfelf is a proof of a time when fuch a 
cuftom did not exift, Cc. Lit* 113. Therefore a cuftom 
that every pound of butter fold in a certaiu market, 
ihould weigh eighteen ounces^ is bad; being dire£lly con- 
trary to Stat* 13 Csf 14 Car. 2. c* 26, which dire^s it to 
contain 16 3 Ttm Rep, 271. 

2. It muft have been cPHtiutted* Any interruption 
would caufe a temporary teafing: the revival gives it a 
new beginning, which wi') be within timd of memory, 
and thereupon the cuftom will be void. But this mud 
be '^nderftood with regard to an interruption of thcr/i^^/; 
for an interruption of the poiTeflton only, for ten or 
twenty years, will not deftroy the cuftom. Co, Lit, 114. 
As if the inhabitants of a parifh have a cuftomary right 
of watering their cattle at a certain pool, the cuftom is 
not deftroyed, though they do not ule it for ten years ; 
St only becomes more difficult to prove : but if the ri^ht 
be any how difcoounued for a day, the cuftom is quite 
at an end. 

3. It mail have been peaceable^ and acquiefeed in ; 
not fubjc£t to contention and difpute. C§, Lit* 1 14. For 
as cuftoms owe their original to common confent, their 
being im memorial ly difputed, either at law orotherwife, 
is a proof that fneh confent was wanting. ' 

4. Cuik>ms muft be riafinabli\ {Lift, f 210;) or ra- 
ther, taken "negatively, they muft not be linreafonable. 
Which is not always, as Sir Edivard Coke fays, ( 1 Inft, 62,) 
to be nnderftood of every unlearned man’s reafon, but 
of artificial and legal reafon, warranted by authority of 
law. Upon which account a cuftom may be good, 
though the particular reafon of it cannot be affigned ; for 
it fufficeth, if no legal reafon can be affigned againft it. 
Thus a cuftom in a parifh, that no man ibali put his 
beafts into the common till the third of O^oltr^ would 
be good ; and yet it would be hard to ihow the reafon 
why that day in particular is fixed upon, rather than the 
day before or after. But a cuftom, that no cr.Mle fhall 
be put in till the lord of the manor has firft put in his, 
is unreafonable, and therefore bad : for peradvcncurc the 

VoL. I. 


lord ^11 never pot in bis ; and then the tenaati wHf Mb 
all their profits. Co, Qopyh, $ 33. 

. Cuftoms ought CO be certain, A cuftom, that lands 
I defeend to the moft worthy of the owner’s blood, It 
void : for how ihall this worth be determined } But a 
citftom to defeend to the next male of the blood, exclu- 
five of females, is certain, and therefore good, t Re, jSh\ 
^65. A cuftom to pay two-pence an acre in lieu of tithes, 
IS good ; but to pay fometimes vtwo-oence, and fome- 
times three- ponce, as the occupier of the land pleafes, 
is bad for its uncertainty. Yet a cuftom to pay a years 
improved value for a fine On a copyhold eftace, is good ; 
though the value is a thing uncertain ; for the value may 
be alcertained at any time; and the ma^pini of laW is, id 
cirtum rfi^ quod cerfum reddi cuftom that poor 

houfe-keepers Ihall carry away rotten Wood in a chafe is 
bad ; being too vague and uncertain. 2 Tern Ref„ 7 $8. 

6. Cuftoms, though eftabliflied by conftnt, moft be 
(when eftabJifhed) compulfcry ; and not left to the option 
of every man, wh6 her he will ufe them or no. There- 
fore a cuftom that all the inhabitants fhall be rated to- 
ward the maintenance of a bridge, will be good ; but a 
cuftom, that every man is to contribute thereto at his own 
pleafure is idle and abfurd ; and indeed no cuftom at all. 

7. Laftly, cuftomv muft be with each other: 

one cuftom cannot be fet up in oppofttion to another. 
For if both are really cuftoms, then both are of equal 
antiquity, and both eftabliflied by mutual confent: which 
to fay of conrradiflory cuftoms is abfurd. Tberefsre if 
one man prefcribes that by cuftom he has a right to have 
windows looking into anothei’s garden, the other cannot 
claim a right by cuftom to ftop up or obftruA thofe win- 
dows : for thefe two contradictory cuftoms cannot both 
be good, nor both ftand together. He ought rather to 
deny the extftence of the former cuftom. 9 Rep. 58 : See 
Douj^. 190^ 

As to the AJloivance of fnccial cuftoms. Cuftoms in 
derogation of the Common law muft be conftrued llri^Iy. 
This rule is founded upon the confideration chat a variety 
of cuftoms in dilferent places upon the fame fubjc^l is a 
genera] inconvenience: the courts therefore will not ad- 
mit fuch cuftoms but upon the clenrcft proofs, i Term 
Rep, 466. Thus by the cuftom of gavelkind, an infant 
of fifteen yciirs may by one fpecies of conveyance (called 
a deed of feoftment) convey away his lands in fee-fim- 
ple. Yet this cuftom docs not empower him to ufe any 
other conveyance, or even toleafe them for feven years, 
for the cuftom muft be ilriflly purfued. O. Cop, § 33.--- 
And moreover all fpecial cuftoms mud yield to the KingU 
prerogative. Therefore if the King purchafes land of 
the nature of gavelkind, where all the Tons inherit equal- 
ly ) yet on the King’s demife, his cldcft fon /hall fuccced 
to thofe lands alone. Co, Litt, 1 3. 

A cuftom contrary to the public good, or injurious to 
a multitude, and beneficial only to fome particular per- 
fons, is repugnant to the law of reafon, and confequently ' 
void. 2 424, 427. Cuftoms ought to be bene- 

ficial to all, but may be good where againft the incereft 
of a particular pcrlbn, if for the public good. Dyer 6o. 
A cuftom is not unreafonable fur being injurious to pri- 
vate perfoQs or interefts, fo as it tends to i\ie general aJ- 
vantagi of i\\e people, 3 Salk, 112. 

A cujhm may be good in fome cafes where a preferipttoa 
is not: Bnt cuJUtni that arc good for the fubitance and 
V y inaucf 
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jnufter of iKenii may yet be bad for the manner; if they 
are uncertain, or mured with any other cnilom chat is an* 
reafonabie, zSulJl.i66i z 

A CuJfoM extends over fomc place or *vllh A prefeription 
extends only to particular perfons. Hardw. 293. A pre- 
fcriptkn mull always be had by way of que eftate. Ibid. 
See title Prefenpthn, 

Cufiom that every one who pafTeth over fuch a bridge, 
jviclun the lord’s manor, and which the lord doth repair, 
Ihall pay him one penny, is a good cu/loin ; but if it be 
to pay the lord 12^/. it will be naught, for it is unreafon- 
ablc. Calth.Cop.^^: i Bul/l. loy 

A cuftom that a lord Ihall have within his manor //^c- 
ravifaldam. Or fue /«/</ throughout the village ; and that 
no other fli.ill have it but by agreement with him, and if 
nny take it, the lord may abaie the fame; this hath been 
held a good cuftom. 1 Roh 560. Cuftom ^or nhahitnnts^ 
as fuch, to have icmmon adjudged void. GateiccoJ^s cajlt. 
6 Co. 60. A cuftom, that tenants of a manor fliali grind 
all the corn they fpend in their own houfes, in the lord’s 
mill, is good : But a cuftom that every inhabitant of 
a houfe held of the lord, ihall grl«d tire corn that he 
fpends, or Oiall fell, at his mill, is void. Moor, ca. 1217: 
Hob. 149. Cuftom to have a common bakchoufe in a 
manor or parilh, for all the tenants or inhabitants, is a 
good cuftom. 2 Buljl. 1^8. 

Cuftom is and mu ft always be alleJgcd to be in many 
perfons; and fo it may be claimed by copyholders, or the 
inhabitants of a place, and when it is claimed, it mud 
be as within fuch a county, hundred, city, borough, ma- 
nor, parilh, hamlet, CsV. Ca. Lit. no, 113: 4/?^/. 31. 
A good cuftom or prcftripiion hath the force of a grant ; 
as where one and his anceftors have had a rent time out of 
mind, and ufed to diftrain, But a cuftom that be- 

gins by extortion of lords of manors, is judged wanting a 
Jawful commencement, and therefore void : and where 
cuftom is amongft many, and they arc all dead but One, 
the cuftom is gone. PlowJ. 322: Dyer iqg. 

Cuftoins for an cldcft daughter to inherit, or a youngeft 
(bn, may be good : For thcTe, though contniry to a 
particular rule of law, may have a rcafonable beginning. 
Nel/. j^ir. 57g. And by cuftom a woman may be en- 
dowed of a moiety of the hulband’*! lands, ^c. Alfo by 
cuftom, infants may bind thcmfelvcs apprentices, ^c. 
7. Dunv. Ahr. 438 . 

Regularly a man cannot allcdge a cuftom againft n fta- 
tute, Uccaufe that Is the liigh-^ft matter of record in law ; 
But a cttilom may be ailed ged againft a ncy^ative ftatute, 
which is made in aflinnancc of the Common law, 1 Inil. 
115. Adi:', of parliament do not always take away the 
force of 2 Dunu. Air. 436. i\ culioni is to be 

pofttively allcdged, by ul’age in fad\. Lut\o. 1319- 

ilt'notil h'.ch ase ufed throughout and 

me the Common law, arc to be determined by ihc 
judges : But pr.r! .-/loms^ fuch as arc ufed in fomc 
certain town i)or(nigii, city, (Jt. Dial) be determined by 
a jury. DeCf. 10: l Irtyi. I 10. Confieetudv p*o 

It'^c ft^vatur, f lilh Btailon, lib. 3, r. 3. And cuftom 

is laid to hz iil.'er But the judges of the court of 

C. U. can over juie a tuftom though it be one 
tuftoms of it it be agaiiift natitral 

1 Mod 2 12. 

The law takes particular notice of the cuftom of CavA- 
#Wand Bo^'U^O En^l'jh ^ {Co. Litt, 175 and iliere. is 


no occafion to prove that fach caAoms aAually exSft» bae 
only that the lands in queftion are fubJeA thereto. All 
other private coftoms muft be partkalarly pleaded ; {Lit. 
§ 26$ ;) and as well the exiftehce of the cuftom moft be 
(hewn, as that the thing in difpute is within the cuftom 
alleged. The trial in both ca/es is by a jury of la men, 
and not by the judges; except the fame particular cuf- 
tom has been before tried, determined and recorded in 
the fame court, DoB. td Stud, i, lO: l Comm. 76. 

As to the manner of laying a cuftom^ and the difference 
between alledging a thing by way of cu^amp or by wsLy 
of prr/criptUn, See 6 Co. 60 ; Hob% 113: CrQ% Eliz, 44 1 : 
Poph. 201 : Style : 1 Lev. 176 : l F^ent. 386; 5 Leu. 
160: Canh, 192. Sec further CitU Prefer iption^ and as 
to particular cuftoms relative to Jnhtritanctp Dtrjoer^ (sTr. 
iicc titles Copyhold % Gavelkindp 

Thk Customs of London, differ from all others in 
point of trial, for if the exiftence of the cuftom be 
brought in queftion, it (hall not be tried by a jury, but 
by certificate of the Lord Mayor and Aldermen, by the 
mouth of the Recorder. Cro. C^r. 516.-— Unlcfs it be 
fuch a cuftom as the Corporation itfelf is incerefted in, 
as a right of taking toll, ^Jc, for then the law permits 
them not to certify in their own behalf. Hob. 85. — And 
when a cuftom has once been certified by the Recorder, 
the judges will take notice of it, and will not fufter it to 
be certified a fccond time, Dougl. 565. — .As to the form in 
which the recorder Ihall certify a cuftom, Sec i Butr. 24S. 

Thcfe Cuftoms of London relate to divers particulars, 
with regard to trade, apprentices, widows, orphans, 

As to the cuftom relative to the diftribution of a free- 
man's eftatc, and which now in confcquencc of Stat* 
1 1 Geo. 2. r. 18. § 17, extends only to cafds ofinteftacy, 
or exprefs agreements made in confideration of marriage, 
Sec title Executor , V. 9.— As to the cuftom of Foreign 
Aunchmtntp See title Ann:hmtnt Foreign. — As to the cuf- 
tom of a feme covert being a folc trader. Sec titles Baton 
EA Feme; Banfrupt.-^ And further in more p.irticular de- 
tail, as to the general and local cuftoms of Loudon, See 
this Difl. under title Lcudon. 

It is faid, I Ro. Rrp. io 5 , that the courts at IFtftmvi^ 
fler of courfc take notice of the cuftoms of London, but 
not of any other place.— -But this is only wheie they have 
been certified ; Sec ante title Cuftom. 

The cuftoms of London arc confirmed by aft of p.irlia- 
ment. S Rrp, iz6: Cro r.V. 347, 

Tm: Custom or Mr Art ts, L*x Mercafojhi.'} A 
particular fyftcm of cuHoms ufed only among one let of 
the King’s lubjedh ; which however diftcrenc from the 
rules of the Common law, is yet ingrafted into it, and 
made part of it ; being nlhnvcd for rnc benefit of Trade, 
to be of the uUoolWahdity in all commercial tranfaflions ; 
for it is a maxim in law th»it cu'libei in art c fud ueJendam 
ft. 1 Conn A. 75. 

It feeins that this Cuftom of Mirchants, is only fo far 
conhderrd as law, that it aftords the rule of conftruflion 
in cafes of ContraAi, ar/ecmctits, EJc. and other tranf- 
acllons in Trade and Commerce. Mr.Clniftian in his 
note on the above pafl'age of the Commentaries, truely 
remarks, that the lex mi/catiria like the lex Eif confiutudo 
pa Ji.iPUiiti, deferibes only a great divifion of the l.iws of 
Lnylut.d. Tiic lawi relating to bills' of exchange, in- 
^furance, and all mercantile contracts aic as much the 
general law of the land, as the laws relating to marriage 
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^ opinion of Mr.. JuDice F<^er Jsi iJiiit 

the Cuftooi, of M^’chami ii the general (aw of the kin^gj- 
dom, aod therefore oujght not to be left to a jury after if 
hat been fctrJed by judicial determinations.; t 1136. 

Sec further more particularly, atf. to the ehttl and in- 
fluence of this Cuflom of Jderchants^ nud^r . 

Biitof Exchanj^§\ Faflor\ Infur mict\ and other 

titles in this Di^ionary. 

CUSTOMS ON Thcfeare enumerat- 
ed, (i C^>mm. 313.) among the perpetual affd are 

there explained to be the /}////>/, Tr//, Ttilfute ot Tariff 
payable upon merchandize exported and imported. 

The confiderations* fays the Conimeniator^ upon 
which this revenue* or the more antient prrr of it which 
arofe only from exports, was in veiled in the King, were 
faid to be two.— i. Becaufe he gave the fubjefl leave to 
depart the kingdom^ and to carry his goods along with 
him.— *2. Becaufe the King was bound of common right 
to maintain and keep up the ports and havens, and to 
prote£k the merchants from uiraies. D^cr 165.-80016 
have imagined they were called with uscuflonis, becaufe 
they were the inheritance of the King, by immemorial 
ufage, and the common law, and not granted him by 
any S/af, Dy, pL — But S\r EJzvati^ Colty z Infi^ 

58,9, hath clearly (hewn that the King’s flrll claim to 
them was, by grant of parliament. 3 £. i. And indeed 
this is in exprefs words confefled by Stat^ c.^ \ 

wherein the King promifes to take no culloms from 
merchants without the common aflent of the realm 
** faving* to us and our heirs* the cufloms on aW, 
fihis and leather formerly granted to us by the com- 
monalty aforefaid.” Thefe were formerly Called the 
hereditary Cuftms 1/’ the and were due on the 

exportation only of the faki three commodities, and of 
none other: which were fti’ d the fiapU commodities of 
the kingdom, becaufe they were obliged 10 be brought 
€0 tiiofe ports where the King’s (laple was ellablilhed, in 
order to be there hrfl rated and then exported. Danv. 9. 
They were denominated in the barbarous Latin of our 
antient records, cujiuma\ wot cortfuetudlnes^ which is the 
language of our law, whenever it means merely ofages. 
The duties on wool, fheep>fkins, or wool-felh, and 
leather, exported, were called cujiuma antiquaji*vc magna ; 
and were payable by every merchant, as well native as 
flranger ; with this difference, that merehant-lirangers 
paid an additional toll, wiz. half as much again as was 
paid by natives. The cuftuma parva it noza were an im- 
poilofj^f. in the pound, due from merchant ilrangers 
only, foe all commodities as well imported as exported ; 
which was ufually called the aliens* < 3 uty, and was grant- 
ed in 31 £Iw, 1 : 4 Ary?. 29. But thefe antient heredi^ 
tary cufloms, efpecially thofe on wool and wool- fells, 
came to be of little account, when the nation became 
/enfible of the advantages of a home manufa^ure, and 
prohibited the exportation of wool by St. 1 1 III. r.i. 

There is alfo another very antient hereditary duty be- 
longing to the crown, called the pri/age or hutlerage of 
wines: which is coniiderably older than the cultomi, 
being taken notice of in the great roll of the Exchequer, 

8 Rie, I . ftill extant. Madex. Hif, Exeb. 5 26, 5 3 2. Prifa^e 
was a right of taking two tons of wine from every (hip 
{Englrjb or Foreign) importing into England twenty tons 
or more ; one before, and one l^hiad, the mail : which by 
charter of Edw, was exchanged into a duty of 2 /. ibr 


every ton Jmported by merchant flungeriKlifi: calM 
builerage, becaufe paid to the JCing’s buitrf. 
a Btdj}, 254:5/0/. l^<u a.; Cm. Jmrn. i 

1689. 

OLber Cufloms payable upon exports andimpori* were 
diflinguiflicd into pxinla\ t <.i)d cthor 

iir.polh. Subfidies were fuc h as v.-crc impofrd by par- 
liament upon iujy of the ibplc commodities tcfoie 
tioned over and above the ivitiqua ef magm ; ton-, 

nagn was a duty upon nil wines impor.ed, uver and 
the prifage and buticrage nforefuid; poundage was a 
duty impofed «./ I'alonvn, at the r.:tc- of izd. in ll;c 
pound on i>il other iDCuhandifc whaifoev.cr, and il-.e 
other impoiU were fucli as were occarjonally laid cn by 
partiduient, as circumllauccs ;»\\1 limes icquired. 
11*12. 

1‘licfe dillindions .w now in a nunuc/ forgotten, ex* 
cepc'by ihc ofticcis immediately concerned in this de- 
partment; their produce being in crfedl nil blended to% 
geiher, under the one denomination of The Cufloms. 

Hy thefe we underfland, at prelent, a duty or fubfljy 
paid by the meichant, at the quay, upon imported as 
well as exported, Ccinmodiiic 5 , by authority of parlia- 
ment ; unlefs where, for pani; uIlt national reafons, 
certain rewards, bounties or divivvbarks, are allowed for 
particular exports or imports. Thofe cf tonnage amt 
poundage, in particular, were at Hi fl granted, as the old 
llatutes (and particularly 1 Eli:z. 19,) expitfs it, for the 
defence. of the rctilm, and the keeping and fafegnard of 
the feas, and for the iniercouife of mtrvhandifc lafely ro 
come into and pafs out of ihe fame. They were at firfl 
ufually granted only, for a fiaicd term of years, as, for 
two years in 5 Ric.lL Dav, 12. bat in Hrjityihe Sixth’s 
time, they were granted him for life by a flacute in ihof 
thirty- firfl year of his reign ; ard again to EdwirdW^ 
for the term of his life all'o : (ince which lime they were 
regularly granted to all his fucceflbrs for life, fometinici 
at the firfl, fomciimcs at other fubfequent parlianionis, 
till the reign of Charl/s the Firfl. 

Upon the Refloration, this duty was granted to K’ng 
CharUt the Second for life, and fo ic was to his iwo.iin - 
mediate focccHbrs; and by ihrcc fcveral Ann. 

r, 6 : 1 Cee. I, t*. 12 : 3 Cec. I. c. 7, it v/as made per- 
petual and mortgaged for the debt of the Public. The 
cufloms thus impofed by parliament wcie, till the 
27GV0. 3. c. 13. contained in two books of rates, (ot 
forth by pailiamcntary authority ; Stat, 12 Cat. li, c. 4 : 

1 1 Qeo. I. f. 7. Aliens ufeJ to pay a larger proportion 
than natural fubje^ls, generally CiilJed the aliens’ duty ; 
now repealed by St at. 24 G\o. XW.fJf. z. c. 16. except as 
to feavage duties granted to the city of London. 

By Siat. 27 Gco.^. c. 13, called the CtafUdation ail, 
all, the former (fzioics impo/ing duties of cufloms and ex- 
cifif, were repealed witli regard to the quantum of the 
duty ; and the two books of rates above-mentioned were 
declared to be of no avail 'for the future; but all the 
former duties were coi\folidated, and were ordered to be 
paid according to a new book of rates annexed to that 
flatute. Before this a£l was pafTed it could not be fup- 
pofed that many perfons befidcsExcife-men and Cufl^m- 
houfc-ofliccrs could be acquainted with the various duties 
payable upon the different articles of commerce, which, . 
in many inflances, were numerous on the fame artici-, 
and lay difperfed among many adls of parliament. But 
Y y 2 now 



CUSTOMS ON MfiRCHANDJs*. 


now by •liP'ivcelleAt improvement^ may be found the 
duty upon the imporCitioo or exportation of any article ; 
or what excifof duty any commodity is fubjefl co» in an 
alphabetical cable. 

BulUtmf and fomc few other commodities may 

be imported duty-free. All the articles enumerated in 
the tables or book of rates pay upon importation or 
exportation^ the fum therein fpccifieJ, according to their 
^^weight, number or meafure. And all other goods and 
merchandize, nor being particularly enumerated or dc- 
feribedf and permitted to be imported and ufed in Great 
Britain^ (hall pay upon importation 27/. 10/. per ant. 
aJ’valore.'H, or for every 100/. of the value thereof ; but 
fubjedl to a draw- bad: of 25/. per cent, upon exportation. 
Very few commodities pay a duty upon exportation ; but 
where that duty is not fpecilied in the tables, and the 
exportation is not prohibited, ail articles may be exported 
without payment of duty, provided they arc regularly 
entered and (hipped ; but on failure thereof, they are 
fubjed to a duty of 5 /. 10 per cent, ad 'vahmem. And 
to prevent frauds, in the reprefentatioo of the value, 
a very fimple and etjuitnble re ;ulaiion Is preferibed by 
the adt, X7Z. the proprietor ihall? hi utfclf declare the 
value, and if this fhould appear not Co be a fair and true 
eftiroate, the goods may be feized by the proper officer ; 
and four of the commifTioners of the culloms may dirc<^ 
that the owner (hall be paid the price, which he htnifelf 
fixed upon them with an advance of ic/. ter cent, befides 
all the duty which he may have paid ; and they may then 
order the goods to be publickly fold, and if they raife 
any Turn beyond wHat was pajd to the owner, and the 
iubrequenc expenccs, one half of the overplus (hall be 
paid (0 the officer who made the feizure, and the other 
half to the publick revenue. — This (latule (fays Mr, 
Cbrtftlan in his note on 1 Camm, 316, from whence the 
above is cxtrafled] is of infmite confcqucncc to the com- 
mercial part of the world ; it has reduced an important 
fubjed trom a perfect chaos, ro fuch a plain and fimple 
form, as ro induce every friend to his country to wi(h 
ebat fimilar experiments were made upon other confufed 
«nd entangled branches of our Statute law. 

For further matter relating to, or at lead intimately 
connefled with, the above fubjcfl, Sec titles Ncevi^atU?:* 
Snvtgi^Urs. 

If goods and merchandize are brought by a merchant to 
a port or haven, and there part thereof fold, but never 
put on land, they muft pay the cuiloms; and difcharglng 
them out of the Ihip into another upon the fale, amounts 
in law to a putting them upon the land, fo that if the cuf^ 
tom duties are not paid, the goods will be foifeiied. Hill. 
24 £//z. 1 2 Co. 18. 

' A very great number of Ails of Parliament have been 
padedto prevent fiauds in this branch of the revenue, as 
well as in the ExcKe ; and it is more to be wi(hed than 
hoped, that the mcafure, purfued refpciVmg the fuartum 
i.f the duties, by the Confolidation ail, could be fol- 
lowed by a general a^l rellraining every fraud, and con- 
taining every regulation, with a prccifc (latemenc of the 
puniOinient for each offence. But while the dilhoneil 
are ingenious to find out means of evading the moft ex- 
plicit laws, the honcll part of the Community moft for- 

‘ re the length and intricacy of (latates which ulrimAteiy. 

tore ibcir liberty and property. 


The following ar^. extf;AfU of fuch ftattttei «• 
feem moft material to pictfentporpofef befides chofls 
already mentioned. 

By Stat, 14 /1. 2. e. 10, no Ciiftbltter or comptroller of 
the cullomsi fhall have On/ Alpi of his own, or meddle 
with the freight of (hips* And oy Sfau 20 H, 6. r. 5, no 
fearchcr, furveyor, ^e, or their clerlrs, deputies, or fer- 
vants, may have any fuch (hips of their own ; Qor (halt 
ufe merchandize, keep a wharf, inn or tavern, or be 
faflor, attorney, ^c, to a merchant, under the penalty 
of 4o/.-«-By Cuftomers, collcdors, Of 

comptrollers, (hall not conceal cuftoms duly entered and 
paid, on pain to forfeit the treble value of merchandize 
fo cufiomed, and to make fine and ranfom to the king. 
By Sfat, I j 52f 14 Cw. 2. c. 1 1. ^ 19. If any perfons em- 
ployed about the cullocns and fubfidies take a brihe^ or 
connive nt s^ny filfe entry, they (hall forfeit 100/. and 
be incapable of any employment under the king ; and 
the perion ^ivinig the bribe (hall forfeit 50/.-— By Stat. 5 
Geo. i. e, 11 $ 24, i*lc, if an officer of the revenue, (hall 
make any coll u five feizur^ of foreign goods, ro the in cent 
the fame may efcape payment of the duties, he is to for- 
feit 500/. and be incapable of ferving his Majelly : and 
the importer and owner (hall forfeit treble the value of 
the goods fo collufively feized, ^c , — By S/at, 12 Geo, i. 
r. 28. j 7, officers of the culloms, bfc, are not to trade 
in brandy, colTce, f^fc, or any excifeable liquor, on pain 
of 50/. and foribicureof offices. 

Officers of the cnfloms may fearch (hips. 13 £3^ 14 
Car, 2, e, 1 1. 4. Having writ of affiflance^ may fearch 

houfes, § 4. The penalty of abufmg officers, § 6. keep- 
ers of wharfs, quays, &e, landing or (hipping goods, 
without the prefence of feme officer of the cutloms, (hail 
forfeit 100/. 

By Sta/^ 6 Geo, 1. 21, Where officers of the Culloms 

arc hindered in the execution of their duty, by peribns 
armed to the number of eight, the ofienders are to be 
tranfported fur feven years. 

By Stat, 8 Geo. i. r, 18, If any goods are put into any 
ve/l'el to be carried beyond fen; or be brought from be- 
yond Tea, and utilhipped to be landed, the duties not be- 
ing paid, nor agreed-for at the Cullom houfe ; the fame 
(hall be forfeited, one moiety to the king, the other to 
the feizer, And by fubfcquenc (latutes, foreign goods 
taken in at Tea, by nny coafiing vedel, tsle, (hall be for- 
feited, and treble value, 

By S,et, 9 Geo, 2. e. 3 j, Where three perfons are alTcm- 
bled and aimed with fire arms, to be affilling in the 
running of goods, they ffiall be guilty of felony and tranf- 
poned, and 50/. be paid for apprehending fuch offen- 
ders ; alio the like reward to any of them for difeovering 
others. All perfons two or more in company, found puf- 
fing within live mlfcs from the fea-coafts^ 'vicn any horfes, 
cart, wherein are put above fix pounds 6f fea, or five 
gallons of brandy,’or other foreign goods of 30/. value, 
landed wichour entry, and not permits, and who 

(halt carry ^ffeniive weapons, Cst'r. ov ifiault any of She 
officers, of the CullomSfihallbesEdjudged rurfnersof goods, 
and be tranf^rted as felons, awd ali the gisbdte to be 
feized and fbifisired : and pex 1 bna» tusking near 

the coatVs, not giving a good accomnc of themfelves', 
may be fent by a' julKce to the houfe of eorre&ioti for a 
month ; aa<t informers to havo 20/. fee every offiiuder fo 
irikeu. 


If 
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m bk, widi- 

oat tfi'iiMm nmMr miv aN 

carry « ^ iU ikHi KUl^f ti^'n« CHtdaia 

or BioAi and t||ti( fttMjci fli4) iuiive a w|^ wtrt. ^• 
And witacdian, can»ea» MaftfM, n 'nfiU^cdlnidjr 
run goods are fottnd, (half 

mit^ lorabrce iMiit'ha. “ 

Ships and 1r«A|s 

tea, flf brandy, |«un. ^.lA ttftd" ja^'nt, 

‘ B ub 01 feaiMii) ArtiM atittpbhf 


(except for the , , 

ing nedr any jport, pr W{tiilii tM teagiick fb6rc» 

and not preceding h their vpyi^ip 

avoidable neteiR^* all fuch «ea» maU be lM;laMo 

Perfoni ^tuing any ^iht to offiepri of 10 

connive at the running of goodSy to forfeit koL and ots 
ilru^ing fuch oSiqrra in entering or fearclilng Aiipi, in« 
curs a forfeiture of too/* And if an officer be ^^roonded 
or beaten on board a fliip, the oiTenden to be tranf* 
ported, (d>c> , 

By SiiU, igGeo, a. e. 34. If an^ perfons* to the' num- 
ber of three* or more, armed with oHenilve weapons, 
fhnll be a/Tcmbled in order to be aiding in the ilfegal ex- 
portation of goods prohibited to be exported, or the' run- 
ning uncullomed goods, or the illegal relandiog apy 
goods, or refeuing the fame, after feiapre, from any offi- 
cer, or from the place where they fhall be lodged, or in the 
refeuing any perfon apprehended for any offonce made 
felony by any a£l relating to the Cuftomsor Excife, or pre- 
venting the apprehending any perfon guilty of any fuch 
oiFence ; or in cafe any perfoni CO the numb^ of thtte, 6i 
more, fo armed, (hall be fo affilling, or, if any perfon 
ihall have his face blacked, or wear any mafk, or other 
difguife, when paffing with fuch goods, or (hall forcibly 
hinder, obltrafl, aHaulc, eppofe, or refill any officer of 
his majrfty’s revenue, in feiz'^g fuch goods, or ffiall 
maim or dsngeroofly wound any fuch officer in his at- 
tempting to go on board any veHel, or ffiooc at or dan- 
gerouHy wound any fuch perfon when on board and in the j 
execution of his office, every fuch perfon lliall be guilty 
of Felony, and fulFer death, § i. 

On inforination on oath ol any perfon’s being guilty of 
any of the above offences, the julhee may certify the in- 
formation to one of the Secretaries of State, who is to 
J.iy it before his Majefty j whereupon his Mujefty may 
make an order, requiring the offender to furrender him- 
filf in forty days after publication thereof in the Gazette ; 
and in default thereof, the order being publifhed twice in 
the Gazette, and proclaimed in two maikets near wJirre 
the offence was committed, and a copy thereof affixed rn 
foiTie public place there, the offender Ihall be attainted of 
fcloni, and fuffer death. § t. Any perfon harbouring or 
aiding any fuch offender after the time for his furrender 
expired, knowing him to have been fo required to furren- 
dei, being prolecuted within a year, (hall, be trarifporccd 
for feveh >cars. § 3. Offences made felony by this a<!l, 
may be fued in any county. § 5. 

If any officer, in the feizing, Uc, fuch goods, or 
in the endeavouring to apprehend any fuch offender, (hall 
bo beat, vT^Minttedy or killed, or the soods be 

rei^ued, of the rape, lath or hundred, un- 

lefs th^' offender bo doffvifled within fix months, (hall for- 
feit :co/ to the executors of any officer killed ; and pay 
dauM^i:, la any officer beat, not exceeding 40/, and 


Wi^Mj Wjlexettdtajsibb/. $6. A rtfAiH 

la'«w|t«^etidl&4 aft ftlKMer to htftt $ft i. axtraw^hito^. 
toft} ma totWUtftto of a pe^Ibii kiUtsd. to have too K § rto. 

Bf 8 m. t$ie 14. Of. t. e. 1 1, Ships and veRels' eftt- 
' ato ft«it to take to lap gtwds, till thh 

VSe. ii entrea with th« coMeAdrs of ih« Cuftoms ; end hi- 
lofc,'<K|ka>thrr, (hd cohnhh thh ladinh ard to be btedpht 
Id kid ffl of tft^ Nkaimi, fit e, Alfo whed Aiips 

atti'ito Ahfti Mfjrpftd iha; thh niMKrf are to mhkt a true 
dftti'jif' dptok toltb, of the totiini, Aijp, &r. undfer 
thh (toMttp'bf ibb/. And If inf toncealed goods aiti 
fboM aftof ttetring, for Which the dditts SaVe not beeft" 
pUd^.the mtfter of the veflel Iball be fnbjcA to the like 

Ant 8BRVICBS, bebdgidd toDth to- 
onre of lands, a^'fuch as tenants owe bntb tkUl^ ; 
which being with-bcld from the lord, he may have a 
writ of cujhmt and /er*vUiS, Scc titles Cmfuitudinibus tf 
Ser^itih» 

Custom AKY FatEnoiD See title CopybM 

CUSTOS BREVIUM, A principal clerk belonging 
to the court of Common Pleas, whofb office is to ret cive and 
keep alt the writs returnable in that court, and put them 
upon files, every return by itfclf ; and to receive of the 
ftpthenularhs all the records of nifi ptius, called the 
Poftcat ; for they are firff brought in by the clerk of affi/e 
of every circuit to the prothonotary, who enters the iffue 
in the eaufes, to enter the Judgment: and four days after 
the fttttflT thereof, the prothonotaiy enters the verdifi and 
judgment thereupon, into the rolh of the court; where- 
upon he afterwards dellverj, them over to the cujlos bre^ 
'inum who binds them into a bundle. He makes entry 
jikewife of all writs of covenant, and the concord upon 
every fine; and maketh forth exemplifications, and co- 
pies of all writs and records in his office, and of all fines 
levied, 

Thc^/7f/ after they arc egroffed, are divided between 
the cujlos hrextum and the clAioguiphet ; the chirogfopher 
always keeps the writ of covenant and the note, and the 
ettjio^ brti'ium the concord and the foot of the fine ; upon 
which foot of the fine ihs chirograpber caufeth ithc pro- 
clamations to be indojfpJ, when they are proclaimed. 
This officer is ms-idc by the king^s letters patent: and 
in the court of King's B^nch, there ih .nlfoa euftes bn* 
*LiufH ftf totuLria'i, \^ho filcch (tub writs as are in that 
court filed, and all warrants of attorney, 0’r. and whofe 
bufincfs it is to make out the recoids of nijt ^rius, (j'c. 
See titles Chno^raphei ; Common Plea a. 

Gustos Placitorum CftaoNyL, An officer which 
foems CO be the lame with him we now call cujlos rotulotum, 
Brati, iib. 2. c , 5 . 

Gustos Ro fulorum, Kirper tf the Rolls or records of 
the county. The officer who hath the cuftod? of the 
rolls or rci^ordsof the feffionsoi the peace, and .tlfo of the 
commiffion of the peace itfelf. He is always a juffice of 
the peace of the quorum in the county where appointed, aud 
ufually fome perfon of quality ; but tt rarhee termed 
an officer or m krtAtft*, rtftWf a J^u^e. lamb, Eirin Ub 4. 
cap 3.p. 373. 3^ tt ff. t. i, (altered By Star, 

3 tsr 4 £. 6 o tv hf I ir, ar m r. 21 .) the 

Cujlos rota/ofum id every Cdunty, is .'ippointcd by a writing 
figncd by the King’s hand, which (hall be a warrant to the 

Lord 


CU5T0S. 

liCrd Chancellor to pat him in commilSon i and he may 
execute his oiHce by deputy | and hath power to appoint 
the clerk of the peace, See title Clerk the Peace* 
The Cuflos fotnlorumt two jaftices of the peace, and the 
clerk of the peace, are toinroli deeds of bargain and Tale 
of landa of papills, (ife* by 3 Gco^ 1 • <af, 1 See title 
Fapifts* 

CusTOi OF THE SriaiTUALTiEt, Quordian, 

CusTQS OF THE Tempor ALT iBS, Scc Guardian* 

. CUT-P(JRS£. If any perfon clam (sf /tenth and with- 
out the knowledge of another, cut his purfe or pick his 
pocket, and (leal from thence to the value of ltd* it is 
felony without benefit of clergy. Stat. 8 £/r«« c* 4* See 
title Felot^* 

CUTTS. Flat-bottomed boats* built low and cbmmo- 
dioufly, ufed in the channel for tranfportipg of horfes. 

Sttzv* Annul* p* 412. 


CYR 

CUTTER 08 Tfta TALLIES, An o«lw in the 
chequer, to whom U. beftmged^ to provide wooi for the 
and CO cot tkediim. paid epun them* See titlt 

p;echtifuer* ► ; 

CU VE, Is a Frenchwijiedi inRngltfh from whence 

comes keever^ a tub or vat for krtvdng* Cvtue/. 

CYCLAS, A long garment cipfe upwards, and open 
or large below. See Mm* Farit Anna 1*36. 

CYDER, is one of the many articles liable to Exci(e«> 
duties.<>»^-See title Enti/e* 

CYNEBOTE. This words iignifiei the fame with 
Cenegild* Mlwnt* 

CYRICBRYCE, (Sax.) Innptia in ttcUJiam% L<g* 

Reel* Cmuti Regiu See title 9amkge. 



D. 


PA 

TX a; />.] A word affirmative For yes. Ifitu* Fmcb 

1 3 Diii'mciry. 

"^DAG, A gan ; un da^y a fmall gaa, or hand-gun. 
See Hafuc. 

D AGENHAM BREAC^ A duty is granted on coals 
imported into London to repair the wallst and banks there- 
of ; to be colle£led and dlfpofed by trudces, &r. Stats, iz 
Ami. St. a, f. 17 ; 7 Gro. l. r, 20. fee. 32. 

DAGUS or DAIS, The chief or upper table in a mo- 
nailery ] from a cloth called dais, with which the cables 
of kings were covered. 

DAKTR, See Dicker, 

DALMATICA, A garment withlargeopcn fleeves, at 
firll worn only by bilhops, though fince made a diftinfUon 
of degrees ; fo called, becaufe it came originally from 

Didmalia. 

DALUS, DAILUS, DAILIA, A certain meafure of 
land. — Et mam Dailiam mari/ci tarn dc ro£a qrtam diprato, 
MoiuAvg.tom, a./. 211. In fome places it is 
taken lor a diich or 'valc^ whence comes dalt. The dali 
jrati havcbeenedeeiTiedruch narrow flips of pallurc,asaro 
left between the ploughed furrows in arable land : which in 
i(.me parts of England arc called doles : the prefent Wilch 
ufe this word for low meadow by the river fide. And this 
feems to be the original name and nature of in 
where O/yr landed, and foilgbt the Britons: Cxhr ad 
Dole btllum pi/gmivit, •^Cowel, 

DAMAGES. 

Damn A.] This term fignifies generally any hurt or hin- 
drance that a man receives in hiseftatc: but particularly, 
a part of what the jurors arc to enquire of and bring 
in, when an adion pafleih for the plaintiff: for after 
vcrdiil given of the printipal caufe, the jury are allced 
touching cejis and damagny which comprehend a rccom- 
pcncc for what the plaintiff hath fuffered, by means of the 
wrgng done him by the defendant. Co, 4/V. 257. This 
word damage taken in law, in two feveraJ fignifications, 
the one piopnJy and genevallj, the oih^r nlatii'dy : 
ptopeilyj as it is in cafes wherein daf.ioga are founded 
upon the flatutcs wheie cojis are included within the 
word danitigeiy .ind taken zsaamagrs. 

But when the pLdntifF declares for the wrong done to 
him, to the damage of fiich a Turn, this is to be taken lela^ 
//\ f/y for the anong whlth pafled before the writ br<;iigbt, 
and is aflefled by rcafon of the foregoing trerpais, and can- 
rot cxiend to co/Fs of iuir, which arc future, and of ano- 
ther nature. 10 Kep. n6, 1 17. See lule Co//s. 

I. fn tvhat APllom Damages may be itcovcnd, and 

agai I ft ’ivhow, 

II. How Damages are to be djfjful, increa/ed, ahd mil i- 

gaud, 

I. In pcrfonal and mixed actions, damages were recover- 
ed at Common law : But in real a<ttiono,* no (Uvnages were 


DAMAGES. 

r^coverabk, becAtile none were demanded by the count or 
writ : Whereas in aftions ptfJwaU the platntifT counts ad 
dampnam for the injury ; and if he recovers i^o damages^ 
he hath no cofts. 10 Rep. 111,117, ^ perfmal adHen , 

the plaintiff fliall recpver damages only for the tort done 
^rr the adton brought; and therein he counts for hit 
damages : In a real atnon, he- mo^rs his damages pend- 
ing the writ; and therefore never eormts for his damages, 
10 Rep, 117. By the Stat, of Glouc, bEd,.\, cap, I, dtt* 
mages are given in real aAiona, zXi\{e% oF novel diffiijin^ 
mort d* ancejdor, (sc, and fhall be recovered again fl the 
alienee of a diffeiror, as well as againff the diffeifor him- 
feif ; and the demandant (hall have of the tenant iikewife 
coils of fuit ; but not expences for trouble and lofs of 
time. iL^, 288. See further the faid S/af. 6 Ed, i. c, 1 : 
Seat, 3 /tf. 7, r. 10 : 2 In^i, 284, 286 : 2 Danv. Abr. 448. 

No damages could be recovered at the Common law, but 
againll the wrong doer, and by him to whom the wrong 
was done. 2 hjl, 284. Damages (ball be recovered in 
writ of admeafurement of dower ; but not in a writ of 
admeafuremenc of pallure. 2 Danv.^^y, In writ of 
partition, by one co-parcener againll another, it is faid no 
damages (hall be had. In a formedon, no damages fhall 
be recovered : fo in a nuper obiit, writ of account, writ of 
execution, 45^, 456. Damages and colls are 

due in a writ of annuity ; and if the jury find for the 
plaintiff, and do not alKfs damages, it will be error ; 
though he may after verdift releafe the damages^ and take 
judgment for the annuity. 1 1 Rep. 56 : Dytr 520, 369. 

In battery, imprifonment, and taking of goods, againll 
three perfons; one commits the battciy, another the iin- 
prifonment, the third takes the goods, all at one time, 
all are guilty of the whole, and to be charged \n damages. 
3 irv. 324. See 10 Rep, 66, 69. 

II. In real afltons, damages axe afleffed by writ of inquiry ; 
When the jury find the iffue for the pl;:intiff, they are 
to aflefs the damages. And in adlions upon the cafe, (Ac, 
where damages arc uncertain, it i» left to the jury to in- 
quire of them : fn debt, which appears certain to the 
court what it is, the damages allcfled by the jury arc fmalli 
in fa^ only nominal, as one Ihiliing ; and the mailer in 
B. R, taxeth thecclh ; which are added thereto, and call- 
ed damages. I LUL 390. When judgment is given by de- 
fault, in adlion of debt, the court is to aflefs the damages, 
and not the jury ; So if judgment by nil dkit, in adion 
of debt. 

Where ex flTlve damages have been given,, or there 
hath been an/ inirdtmearjor in executing a writ of in- 
quiry ; the CJUJt hath fomctiincs rclicicd the defendant 
by a new writ of inquiry. 2 464. And where 

damagts .irecxc* fiivc, on motion, the dt'len<J.jnf may have 
a new trial. .y>//t' 465 ; i Idtlf. Abi , 5S7. In Ircfpars 
againll two, one comes and pleads Not guilty, and it 
found againll him ; and afterwards another comes and 
pleads the iiiwe, and is found Guilty by another inqun'l; 

in 
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in this cafe, the firft jury (hall aiTcfs all the Jamages for 
the trefpafs. jV^xy Naf. Br. *36. IVeipafs againft divers 
defendants, they plead Not guilty fevcrally, and ihf 
jury finds them all Guilty: The jury muft aflefs the 
damages j'omtlyp for it is but onr entire trefpafs^ and made 
-jaint by the dcclaraiion. 1 1 Ref, 5. 

If a^ion is brought for two (everal caufes of aftion, one 
of which is not actionable, if in tire damages are gjven, the 
verdict is void : Contta it ihc damages are fevered. And 
where damages arc iniirely aflc/Ied, and they ought not 
to be given for foine part ; no judgment can be given on 
the vcrciiCV. 130. Where damages are awarded 

for delay of execution, and being kept out of the money, 
they arc ufually atle/Ted by allowing the party what law- 
ful inicrcft he might have, i Sa!k, 208. 

For money lent, interest (hall be given from the time 
the money was pavable, to the time of liquidating the 
debt, by the court’s giving judgment. 2 Burr. 108 1, 6.— 
So on a bill of evchjnge, it is ufual to calculate the in- 
terefl up to the time when judgment may be entered up. 
And it is now fettled as a general rule, that where a 
new aClion may be broug.tt, a new fatisfaClion ob- 
tained on ihar, for duties or demands arifen fince the 
commencement of the depending fate, thefe (liali not be 
Included in the judgment On the former a^ion. But 
where the intcrell is an accelTory to the principal, and 
the plaintiff cannot bring a new aClton for interell grown 
due between the commencement of the aflion ind judg- 
ment it iliall be included. ///. 1086, 7.-— As to intered 
from the rime of the original judgment to the affirmance, 
in cafe of a writ of error. See Doug, in n: 2 Term 
Rfp. 57, 59, 78, and the Stat, 3 ff.y* c. 10.— A jury may, 
and now frequently do, give intereff on book debts in the 
name of damages. See Doug,6’^6, 

Where the plaintiff (hall have no more cods than 
damages, unlcfs the jury finds more than 40 j. See title 
Cojis, 

In aAion upon the cafe the jury may find lefa danuiges 
than the plaintiff lays in his declaration ; but ought not 
to find more, though colls may be incrcafed beyond the 
fum mentioned In the declaration for damages'. The 
plaintiff may releafe part of the damages, upon entering up 
his judgment. 10 115. If he does not, but cakes 

judgment for damages (exclufive of coils) to a larger 
amount, than laid in the declaration, it is error, and 
not within any of the (latutes of amendment or jeofails, 
Sandifard v. Been, MSS, In debt againll a fheriff or gaoler 
for an efcape, the jury cannot give a lefs fum than the 
creditor would have recovered again (I the prifoner, viz, 
the fum indorfed on the writ and the legal fees of execu* 
tion. 2 Term Ref. 126, 

In aflions upon any bond, for non-performance of 
covenants, the jury (hall alTefs damages for theft the 
plaintiff proves broken ; and the plaintiff may aflign as 
many breaches as he thinks fit. 8 ^ 9 3. c, 1 1. See 

titles Bond; Coxunants. In debt for a penaitjr to articles the 
jury ought to aiTcfs damages on the breach affrgned, under 
this fiatute, and (hall not find the debt, a ^il/, 377. 

Damages are not to be given for that which Is not con- 
tained in the plaintiff’s declaration ; and only for what 
is materially alleged, 1 LiU, 581. 

When damages double or treble are given iff an aAion 
newly created by (latute ; if no damages were formerly 
Mcoverablc, there the demandant or plaintiff Ihall rc- 
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cover tbofe datf^is oxAy, and . (ball not have cofts, belhg* 
i new creation in recomj^nce where there was none befoK : 
As upon Stat, i Cj/ a P. fsf M, e, 1 a, for driving of diftreffes ’ 
out of the hundred, C2fr. whereby are given, the 

plaintiff (hall recover noooflii only his damages, becaufe 
this aaion is newly given.. in an adUon upon the 
Stat. 8 H. 6. c. 9, of forcible entry, which giveih treble 
damages, the plaintiff (ball recover hh damaga apd his 
coils to the treble amount, by reafon he was entitled to 
ftngle damageshefore by the Common law; aUff the ftatuic, 
as pait of the damages, increafes the cofts to treble ; and 
when a flatute increafes damages, colls (hall likewife be 
increafed. 2lnft.2%()\ it>Ref,\j 6 . 

Double, treble da'nages, 6;'r. are allowed, in fcvc- 
ral cafes, by a very great variety of (latutes; a8,^for not 
fetting forth tirhes ; diilreffes wrongfully taken; refcous, 
though if it be not found by the jury, that the plaintiff 
hath fuHained Tome damage, in cafes where treble damages, 
Ue. are inflided by law, no damages be awarded, 
z Danv. Aifr, 449. 

How ddm'Sges given to .t petfon fued for an aft done in 
the execution of his olHce, arc to be afTcffed and recovered. 
See and Fawcet, thrdio, ij8, ijp. 

Plaintiff may take judgment de meUorihus damnis where 
feveral damages are given, or enitr 2 remistitur, Sabin v. 
Long, 1 WUf.far, X.fo, 30 . 

i he court in their diferetion may increafe the damages 
In muyhm, Hrovjn v. Seymour, PFtJf, far, x.fo, 5, and 
vuk 3 Saik. 1 1 j : 2 Tnfl, 200 : 2 Danv. 449, 452. 

In what cafes double, treble, and quadruple damages are 
given, fee the feveral llatutes, and further as to Damages 
in general. Com, Dig, in title Damages. 

DAMAGE-CLKEH, damna clericerum.'] Was a fee af- 
feffed of the tenth part in the Common Pleat, and the 
twentieth part in the King^s Bench and Exchequer, out of all 
damages exceeding five marks, recovered in ihofe courts, 
in aftions upon the cafe, covenant, trefpafs, battery, 
wherein the damages were uncertain ; which the plaintiff 
was obliged to pay to the prothonotary, or the chief officer 
of the court wherein recovered, before he could have 
execution for x\it damages', this was originally a gratuity 
given to the frotbenotaries and their clerks, for drawing 
(jpecial writs and pleadings ; but it is taken away by ila- 
tute, and if any officer in the King’s courts, take any 
money in the name of damage cleer, or any thing in lieu 
thereof, he (hall forfeit treble the value. Stat, 17 Car. z. 
c, 6. 

Damaok-feasant, or faifani,'\ Is when a (Iranger’s 
beads are found in another perfon’s ground without his 
leave or licence, (and without the fault of the poffeffor of 
the clofe, which may happen from his not repairing his 
fences,) and there doing damage, by feeding, or otherwife, 
to the grafs, corn, woods, &e. In which cafe, the tenant 
whom they damage, may dldrain and impound them, as 
well by ni^ht as in the day, left the beads efca;^ before 
taken; which may not be done for rent, fervices, &c, only 
in the day«>time. Stat, 51 3* 1 Inji. 142. if 

a man take my cattle, and put them into the land of 
another, the tenant of the land may take thefe cattle 
damage feafant, though I who am the owner, was not pri- 
vy to the cattle’s being there damage feafant ; and he 
may keep them againft me till fatisfaftion of the damages. 

1 Danv. Ahr. 364. 

}lut 
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But if one conics to diArain damay^c-fvnfaitt t And to 
ferze thecattlcj and the owner drives them one before they 
Aie taken, he cannot diiiratn (hem dama^e-feafant^ but 
is* put to his adtion of irerpafs ; for the cattle ought to be 
adtually upon the fend dama^r fea/uttt, at the time of the 
cliftrcfs. I /fi/L i(i\ : 9 22. He that hath but the 

foJJtJJiQnof^ and no title to the land, may juAify taking 
a dillrcfs damage^/ enfant, 43 1 . If a man puts 

cattJe to pailure at fo much a week with another, who 
after gives notice that he will not have them there any 
longer ; in this cafe the owner of the ground mhy diArain 
them damdgefenfatUy though the cattle be in lawfully 
at firfl r fu where a leilee holds after his eAate is ended. 
43 Ed. 3 ; AW/.u. 69. Bu^the owner of the cattle (hould 
liavc proper notice and reAibnable time allowed for caking 
awny his cattle. 

Beaiis belonging to the plough, or bcaAsof hu/bandry, 
iheep, horfes joined to a cart, and it is faid a horfe with 
a rider on it, may be diArained damage frofanty though 
liot for rent, i Sid, 422, 440. But the owner may tender 
amends, before the cattle are impounded ; and then the 
detainer is unlawful: all'o if when impounded the pound 
door ib open, the owner may take them out. 5 Rep. 76. 

A £ IT y hound may be taken damage f enfant ^ running 
after conicD in a warren : fo n man may cake a ferret that 
anoihci hath brought into his warien, and taken conics 
yv'itU. Jf n perfon biing nets and gins through my warren, 
j cannot take them out of his hands. 2 Danv* 633. But 
if men arc rowing up my water, and endeavouring with 
nets to catch fiili in my jlveral pifeary, I may take their 
cars and nets, and detain them damage feafani ^ to Aop 
their further fiAiing ; though 1 cannot cut their nets. 

00, Cat. 228. See titles Dijirff\ Ttrfpafs. ^ 

DAM, A boufidaiy, 01 conlinemenC; as to dam up, 
or tlam out: inftn damtmm fut m, within the bounds or 
limits of his own property or jurifdfelion. Bra^I, hb, 2, 
''• J7- 

DAMISr.I.LA, A light damofell or mifs. Etat. iz Ed. 

1. See i’/ //;/>- 7 W/a;v’. 

DAMNUM ABSQUE INJURIA. If one man keeps 
a rcKc.'<'l in fuch a pLicc, .anotluT may do fo likcwifc in the 
<ainc phite, though he draw away the fchoJars from the 
o' her f^.hool; and this is dnmnntH ab/que irruun, a lofs 
v.lihouL an injury j but he mu A not do any thing to dif* 
lull) tin* othci Ichool, 3 Salk, 10. 

DAN. Anciently the better fort of men jn lliis king' 
clcm had tlie title of Dati ; as the Spaniards Don, from 
the L.if. D hiinus. 

D MvI.-.GKL'l', or DANE GELD, djnegild.m.^ Is 
cciiipoiinded of the words da//j and ;-///, money or tri-. 
buic, .iiivl was a tax of I s. and alter of 2 s. upon every 
liiae of l.ind through the realm, laid upon our .ancellors 
the S.no’.s by the D tttej, when they lorded it here. Camd, 
But. 83, i;2. . According to fbmo accounts, this t.ix 
was levied for clearing the fens of Dantjh pirates; wliich 
licretoro.'‘e greatly annoyed our co.ilU; but King 
being much dillrcflcd by ihc continual invafions of the 
Dams, to procure peace, w'as compelled to charge his 
people vviui very heavy pav meats called danegeh, which 
he p.iid to the Danes at fcvcral times. Hovidca par,psfi. 
AunaL 344; Jngulpi?. 5I0: SeUeti's Mare Clauf t^o. 
Tills d^iuegtlt was relcafcd by Edward the Con/fJ/lr ; but 
levied again by U'ilHam the Fiill and Second : then it 
wab releafed again by King lUn'^y the FirA, aud fiually 
bv King Stephen, 
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DANEI^AOE, The law of the Dan^t, when they go** 
verned a third part of this kingdom. Sec further, titles 
Mfrehenh^^c ; Codtm^n- lav ; . 

DANGERIA, A payment in money made by fore A 
.tenants, that they tniglu have liberty to plough and fo v 
in time of pttnnage or maA- feeding. Matrej. Fot . La-ajs, 

DAPiKEP, a dapes foendo.'] Was at ArA a doinellick 
officer, like unto oot Steward f the Hiufebold \ or rather 
Cderk of the Kitchen \ but by degrees it was ufed for any 
Aduciary fervant, efpccially the chief Aeward or head 
bailiff of an honour or manor. There is mention made 
in our ancient records of dapifer ; whiuh is taken for 
Steward of the King^s Houfehold. Coved, 

DARDUS, f.V. A dart : In // Wn an oaic is called 

a dar, 

DARE AD REMANENTIAM, To give away in fee. 
or forever. Gian v, lib,'] , cap, i. This fecnii to be only 
of a remainder, 

DARREIN, Is a corruption from the Fr. derni/r^ viz. 
uhimm, the lallj in which fenfe v,e ufo it: darntn 

coniinuanct, tec, 

DARREIN PRESENTMENT, Lall Preu ntation.] 
See title Adoo^ufmWl. An aAife of Dnitein Prefentment 
lies when a man, or his nnccllors, under wlioni he claims, 
having prefented a clerk to a bcnehcc, who ih infiituicd ; 
afterwards upon the next avoidance a Arangrr pre- 
fents a clerk, and thereby diAurbs him that is real p-uron ; 
in which cafe the patron Aiall have this wiit, {E.N.B, 
31,) dirededto the fecriA' to funimon an affife or jury, to 
inquire who was the laA patron thatprefented lorhc churc:i 
now vac.ant, of which the plaintiff compkiins that he is 
deforced by the defendant: and, according .*ts the aiiitc 
determines chat queition, a writ ihall iAiic to the Bifiiop ; 
to inllicuce the clerk of that patron, in whufc favour 
the determination is made, and alfo to give damages, in 
purfuance of Sw. IVc/l. 2. (13 E, 2.) e. 5. I’his quef- 
tion, it is to be obferved, was, before the St at. 7 Aun, 
c. i!?, entirely concluiii c, .'i*. between the patron or his 
heirs and a Aranger : for, till then, the full poAclIion cf 
the advowion was in him w ho prefcnied laA, anwi his heirs ; 
nnlefs, fince that prefcniaiion, the clerk had been ci kfed 
within iix months, or rhe rightful patron had recovered 
tlie advowfon in a wiit of light ; w'liich is a title fiipcnor 
to all others. Ihu that Aatute having given a right fo 
any perfon to biing a quate i npcdit^ and to recover (if his 
title be good) noiwillnlanding the J.iA picfcntanon by 
whomfoever niadt* ; aililes id Janetn f^yenttnenty now net 
being in any-wifc ci?nt luln liavc been totally difiifed ; 
as indeed they Leg .ip. co be before ; a f:,,re anpedit being 
a more general, and tlicrefoio a more uluaJ, adion. Fi 1* 
the aAiic* of dmte.n pttft/jni.rt Irs only where a man hau 
an advowfon by dc/cent /rein hi'; anci ltors ; but the wtn 
of qtta/e :/rpe.l f ks eijnally (Cinedia), whtthcr a jmoi 
cKiiiiis luie by dcfccni or b ’ purcha/e. zhijh 33 sj. 

A Dhi n. Is till’ dcIcTiptii'/n of ilic time, t:%. 
the uHv, nu ntii, year of our Lwrd, year of the rtign, 'V' . 
in which tii/decd was madt 1 h./t 0. But the 
dccu li.ui no dales, only cf ihc niouch and rhe yc.i.'- ; to 
figiijfy that they were not made in haftc, or i'; rhe i/'ai e of 
a day; but upon longer and mere mature dt liberation . 
Btv’of. Jf in the da.e of a ilocd, the jearot (nir i.cid is 
rioht, though the year of the King’s reign be millakcn, it 
dMi’i net hurt it. Cto. fac. 2<jI. A deed was duud 
Ma.eh 1701, without atniQ Dnminl and ai.ho Re ju ; .'ind it 
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was acyudged that both the year of the Lord and of the 
King were implk illy in the tlecd. 2 658. A deed 

is good, though it hath no tlutc rfihe <!rjy or place, or 
if the date be inillakcn, or thoui;h it h ith an impoifiblo 
ifati'y as the 30th of Fihriwiy^ But he that doth 

plead fuch a deed, without any dau^ nr with an impefTr- 
hle f/j/r, mull fee forth the time when it was delivered. 
3 if : 1 A/y/. 46. If no da/'f of a deed be fet forth, 
it fliall be fntended that ii had none ; and in fuch cafe 
it is good from the delivery ; for every deed or wridng 
hath a da/e in J.iw, and that is the day in wfcich it is de- 
livered : and a deed is no deed till the delivery, and that 
is the da/e of it. Ji/od. Ca. 244 *. I Nd/l Ahr, 525. 

An imponible date of a bond, is no date at all ; 
but the plaiiuiti' mufl declare on the bond as made at a 
certain time: and if the c: prefs r4j/*<f be infenhble, the 
real date is the delivery, a 463, Where there is 
nf'ue, or an impoifiblc the plaintifFmay count of 
Vioy tta/e. I Llll. Ahr . If there be a milUkcn date^ 
or a date be impofliblc, Wr. the piaintifF may furmife a 
legal date in the declaration, \«)rereQpon the defendant 
is to anfwcr to the deed, ant. no^ to the datv. Tvlv. 194. 
If a deed bears date at a place out of the realm, it may 
be averred chat the place mentioned in the deed is in 
feme county in England \ ^nd here the place is not tra- 
vcrfablc ; without this the deed cannot be tried. 1 In/i, 
261. A deed may be dated at one time, and fcalcd and 
delivered at another: but every deedjhall be intended to 
be delivered on the fame day it bears date, unlcis tlio 
contrary is proved. 2 luji. 674. Though there can be 
no delivery of a deed before the day of the dtzte\ yet 
after, there may. Teh. 138. So that a deed may be 
dated back on a time pall, but not at a oay to conic. 
Sec title Deed. 

DATIVE, or DATIF, datlvur ] Signifies that which 
may be given or difpiofcd of at will and plcjfure. Stat, 
9 R. 2. t. 4, 

DA VATA TERRA-, DAWACH, A portion of land 
fo called in Scotland. Skinc, 

DAY, dies.'] A certain fpace of time, containing 
twenty-four hours ; and if a fad be done in the night, 
you mud Hate it in law proceedings, in the night of ihc 
fame day. The natural day conlills of twenty-four hours, 
and contains the folar r/r/y and the night: and the artifi- 
eitil Jay begins from the rifing of the lun, and ends when 
it fets. See i Injl. 135. Day^ in legal underflanding, is 
the day of appearance of the parties,, or continuance of the 
fuit where a day is given, O/e. And there is a day of 
appearance in court by the av//, and by the re//; by 
•ii'j/r, w'hcn the (hcrifF returns the writ ; by re//, when he 
hath a day by the roll, and the fheriff returns not the 
writ, there the defendant, to fave his freehold, and pre- 
vent Jofa of ifibes, imprimmenr, itdc, may appear by 
the day he hath by the roll. Co. Lit. J35. 

In teal adions there are dies communes, common days ; 
and in all fummonfes there mull be fifteen days after the 
fummons before the appearance ; and before the fiatute 
%if articuli Jup^y chaitas, in all fummons and attachment 
in plea of land, there (hould be contained fifteen days. 
Co. Lit. I 34. 

As CO offences in B. R. if the ofFence be committed in 
/another county than where the court fits, and i|ic indjil- 
^*incnt be removed by ccrtiot'aiiy there mull be fifteen e/ays 
i^beiwcen every proceft and the return thereof i but ifil 


be committed in the fame county where the bench fits, 
they may fit dr die in diem \ but this they will very rarely 4 
do. Ih'd. There is ^e(fly called as in an 

alfife in the King’s Bench or Common Pleas, the attach- 
ment need not be fifteen days before the appearance ; 
othf’rwile it is before jufiices afligned ; but gene; ally in 
affifes the judges may give a fpccial day at their plcafure, 
and are not bound to the common days\ and thefe days 
they may give avS well out of term as within. . 

'I here is alfo a dav of grace, dies gratis; and generally 
this is granted by the court at the prayer of the demand- 
ant or piaintifF, in whofc delay it is; but it is never 
granted where the King is party, by aid pr let of the te- 
nant or defendant; nor where any lord of parliament, 
or peer of the realm is tenant or defendant. 

And fometinies the day that is quarto die pojf^ is called 
dies gratia, for the very day of return is the day in Jaw, 
and to that day the judgment hath relation, but no de- 
fault iball be recorded till the fourth day be pail ; unlefs 
it be in a writ of right, where the law allpwcih no day 
but t\\t day of the return. Co. Lit. 135.— See titles Judg- 
weut ; Turn. 

There are feveral return dnys in the terms ; and if 
either of them happen upon a Sunday, the day following 
is taken infiead of it ; for S tnday is dies non juiuliutr ; and 
fo is Afcenf.'.n day in Eajler term, St. John Baptijl in 7?7- 
«//>'teim. All Saints and All Souls in Michaelmas term, 
and the Pur if cation of the. Virgin Mary in Hilary term. 

2 Jnjl, 264 -—See title Teim. 

Days in Bank are drys fet down by llatute, or order of 
the court, when writs (hall be returned, or when the 
party lhall appear upon the writ ferved. See Stat, 51 //. 
%.ftat. 2. Cy* 3 : 32 Hen. 8 . cap. 21 ; 16 Car. i. c .6 : and 
24 2. r.^48. And by the ftatute deamohifextili^ 

21 H. 3, the day increafing in the leap-year, and the 
day next going before arc to be accounted but one day. 

Jc is ccmmunly faid that the day of }li/i prnts, and the day 
in the Bank, is all one day\ but this is to be underflood 
as to pleading, not to other purpofes. 1 inft. 135. But 
after iffue found for the plaintiff at the Nif prtus, if a 
day be given in Bank, and the defendant makes default, 
judgment lhall be given again ft him. 2 I)an\). Ah. 
and 'z’/kV Id 476. 

To be difmifi'ed 'iwithout day, is to be finally difmifil'd 
the court; and when the jiiilices before whom caufes 
were depending, do not come on the day to which they 
were continued, whether fuch abfcncc be occafioned by 
death, or otherwife, they are fiid to be put 'ivith.<ut day : 
but may be revived, or rccontinucd by re-fummons, re- 
accachment, £jfr. See Stat. 1 E. 6. <. y. Alfo by the 
Common law, all proceedings upon any indidlment, fstc. 
whereon ho judgment had been given, were determined 
by the demife'Vt the King, and nbtl ing remained but 
the indidment, original writ, lAc. which were put *with^ 
out day, till re-contioiied by re-attachment to bring in the 
defendants to plead de novo : though this is remedied by 
Stats. 4 iif 5 3. f. 1 8 ; I An. r. 8 ; by which fuch pro- 

cefs, are to continue in the fame force after the 
King’s demife, as they would have done if he had lived. 
See titles Difconthiuance, Procefs, King. 

In adion of trcfpafs, if the Hay laid in the declaration 
be cither before or after the adnal day on which the tref- 
pafs is committed, it is nor material, if a crefpafs be 
proved. Co. Lit. 28 ] /i* But N. B, The day laid mud be 

before 
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before the fir(l Javof that term of which the declaration 
is intituled* or if the trefpnrs be committed within the 
ifjm, iheie inuft be a fpccial niemoranduoi of fomc par* 
rkular d.'»y, fif hy bill) or of feme general return cisy, 
(if in C. P. or /?. by original writ) falfcquent to the 
day whereon the trepafs was comm itted i and fo as to 
other a<^ions, where the caufe of a£lion arifes 'mtbin the 
term. See title OuUm^ioUf Pkading, 

DAV-LIGH r, Sec utles BurgUry, Robltry* 
DAY.KULR, SiieV.'iyivn/. 

D \YWERR OF LAND. DiNmalis, Dlutrj^na.'] As 
muLh arable land as could be ploughed up in one day's 
werk ; or one as the fiimers Hill call it. 

DAY- WRIT, or DAY RULE ; .t rule or order of 
court, permitting A prifoner in cullody in the Xing's 
Hench prifon, to go without the bounds of his pri- 
fon for Mi- ^Ity. By a tule of the Court of R. B, Eiffter 
30 Geo. 3, a prifoner rtiall not have day rules above tln-ce 
iJays in each term ; and to retiiin to prifon before nine 
in the Evening. The King may grant tv/vV 'icanautla 
Jiei to any perfon, which fliall fave his detault fof one ^ayy 
be it in plea of land m other a^lion, and be the caufe true, 
or not j and this by his prerogative, quodnota. Bi\Pmo* 
gativty J)L 142. cites F. N. B. 7. 

It is again ft Jaw to grant liberty to prifoners in execution, 
by other writs than day-writs, (or rules) Chan. Rep. 67. 

No psironcr co/nmi/tt'd hy B. R. ought to have the be- 
nefit of the day iu^e of going abroad in term tiMC ; for 
their imprilonnv. nC is their punifhmcnc for their con- 
tempt, or milbcinviour, z Slwj, 88. pi. So. 

One in execution liad a habeas corpus from the Lord 
Keeper (which they call a day- wilt) rctuntahk three or f out 
days after its tsjle. By virtue of this writ, he went tp the 
wine-licencc ofiice, but never to any inn of court or 
Chancery, or to the Lord K eper’s, and this in the va- 
cation. Per Pemberton Ch. J. I'his is a habeas out of 
Chancery, which they may fend at any time, and by vir- 
tue of ihe King's writ, the party was brought out of the 
prifon ho ufe, and that is julHfiable. Then all the day, 
f> lon^ as iheye woi a keeper with him, he was in cuftody 
Hill, and returnir.;^’ to prifon a: night, it is well enough, 
and no cfcapc ; though Chancery may examine the con- 
tempt, that is nothing to />. 2 Show, 298. pU 229. 

A prifoner taken on an efcape^warrant before the fitting 
of the court the fime day, fhaJl be difeharged, if his name 
was entered with the clerk the. night before j but not if 
it was entered the fame morning only. 8 Mod. 8o. 

DAYERIA, Daky, from day, deie. Sax. dagf] Was at 
firft the daily yield of milch cows, or profit made of them. 
In Lo'rain and Champuign tilt y ufe the word dayer, for 
the meeting of the labouring people to give an ac- 
count of their daily work, and receive the wages of it. 

A dairy in the Korth is called milknefs ; as the dairy ^maid 
is in all parts a milk-maid : ihe is termed androchta by 
Fletaf lib, 2. cap. 87. and See Paroch, /hitiq. 548. 

DAYS-MAN, In the North of England, an arbitra- 
tor, or elcded judge, is ufually termed a dies-man, or 
days-tnan : and Dr. Hammond fays, that the word day in 
all idioms fignifies judgment. 

DEADLY FEUD, Is a profefBon of an irrcconrile- 
able hatred, till a perfon is revenged even by the death 
of his enemy. It is mentioned in Stat. 43 FA. r. 13. 
And fuch enmity and revenge were allowed by ihe old I 
..Saxon laws for where any man was killed, if a pecu- | 


DEAN. 

nwry fatlsfadion was not made to the kindred of' the 
(lain, it was lawful for them to take up arms ngainft the^ 
fhurderer, and revenge ihemfcivcs on him : and this 
called deadly feui*, which it is conjedtired was the ori- 
ginal of an appeal. Blount. S:at. 43 c. 13; and 
this Did. title Fe.uJ, Malicious Mfhlf, Fcloy. 

DEAD PLEDCJEI, morutum A pledge of 

lands or goods. See Mortgape. 

DEAF, DUMB, and BLIND. A man who is born 
deaf, d.imh and blind, is looked armn by the law in the 
fame ftalc as an idiot: he beiog luppofed incsp.ible of 
any underftanding ; as wanting all iliofe fenfes which 
furnilh the human mind vviih ideas. 1 Comm. 304 : See 
F. N. B. 233. — lice titles Idiot, Lunatic^ 

A man who eouU neither fpeak nor hear committed fe- 
lony, and was arraigned and therefore was comuianded 
to prifon. Br. Cm one, pi. 216. cites 26£^/iy, 3. See Thcl. 
Dig. 6. lib. I . f. 7. 

One who had made his njuill, and became ill, and (as It 
feems) had If his fptech ; the fame will was delivered in- 
to his hands, and it was faid to him, that he Jbvdd deliver 
it to the vicar, if it fsould he his laji will, otherwife he Jkoutd 
retain it \ and he dehnirred it to the vicar, and this was held^ 
a \roodwill. Thct. Dig. 6. lib, i. cap. 7. f. 8. cita 44 AIT, 
36.— See title //?//. 

It appearing by oath, that the defendant was both 
fenfekfs and dumb, and therefore could not inftru^k his 
counfel to draw his anfwcr; it was ordered that no at* 
tachment, or other procefs of contempt, ftiould bo award- 
ed .igainft the defendant for notanfwcring, without fpe- 
cial order of the court. Cary's Rep. 132, cites 22 fi/iat. 
Althmn v. Smith. 

One that is deaf and wholly deprived of his hearing 
cannot give, and fo one that is dumb and cannot fpeak. 
Yet (according to the opinion of foroc) they may confent 
bjfgns', but it is generally held, that he that \% dumb 
cannot make a gin, becaufe he cannot confent to it. 

I Inft. 107. ^ 

If however, a blind man has underftanding, he may 
delive) a deed fealed by him. JenL 222. pi. 7$. 

The lord ihall have the cujhtly of a copyholder that is 
deaf and dumb; for elfe he ftiall be prejudiced in his 
rents and, fcrvice-i ; ami adjudged for the grantee of the 
lord agaiiift the prochein amy of the copyholder. Cro. 
Jac. 105. 

One \soxndeaf and dumb, who fignificd bv figns that (he 
underftood what Hie was about to do, was allowed toleuya 

of lands ; by Ar/Vnwa/? Ch. j. ^ /r/' jufticcs. Crtr/. 53. 

DEAF FORESTED, D-'aff or flatus !\ Difeharged from 
htxxi^foiejl ; or freed and exempted from the foreft laws. 

J 7 Cat. I. r. 16. There is likewife dewanenata, as well 
9l% deaffoi(Jlata\ which is when A warren h dfivatrentd, 
or broke up and laid in coi|||pon. 

DE.AN, Decanus\ from tne Greek Aina, decern.^ An 
ecclefiailical governor or Dignitary, fo called, as he pre- 
fides over ten Canons or Prebendaries at the leaft. And 
we call him a Dian, that is next under the bilhop, and 
chief of the chapter, ordinarily in a cathedral church ; 
the reft of the fociety bein^ called capitulum, the chapter. 
As there are two foundations of cathedral churches in 
EnAand, ihc <dd and the new, the new credled by King 
Hen. VIII. fo there are two means of creating thefc Deans: 
for rhofs of the old foundation, as the Dean of St. Paul's, 
York, fJc. are exalted to their dignity much like biftiops; 



DE 

w Kir^ firil ferdlng out his cr^m s fo tiie chnptcr 

to cbotJc fuch 'Vtan, and [he wh.iptcr then choofipg, the 
King afterwards yielding his royal a/icnr, and the bilhop 
confirming him, and giving his mandate to inibll him. 

Thofc of the foundation, vvl'-ife deaneiies were 
tranflatcd trom priories and LonvciUs, to Cii.ip- 

tvr, are doniiiiie, and indalied by a ihorter courfc, by 
virtue of ’he K:'\r;*s ietcers potent, w ithoiit either elec- 
tion cr I'onnrnjaii.'n ; riid aie vdit.ihle only by the F.ord 
Chanrelh^r, oi by (pei ial uonimilliun from ibc King ; 
but (hi* letferj patent are j^rermted to the bilhop for in- 
llitiuit'ii, rnd a in.indjle Ic'r iinblliiictU goes fordi. i J'jL 
95 J 47. 

'I'iji \l'’ Dinnc’jic.- and chapter^ to c// biilioprlcks arc 

\;/ i.t hit) f'ui ' ^ A'7: /b>'’7v, 

. / /K A' . ' '<tr, //•/./;.er a’ d 'I he new Dean- 

t f s and JwLpurs lo ti: iiiihopritks are fiit\ i'tto- 

GL^u^<!iti. Bi JIi! .'.nCi ()\fvrd. i I-jB 

a, 

Of the four Ca’hedrais, arc without Deans ; 

.or rather the oignities tt LifwTp and Dean unite in the 
■fame perfun, the biflK'p beit dpemed ; and 

having, it is faul, both an epi.'torai throne, and a decanal 
llall allotted to him in the chni; Of this kind arc the 
Cathcdials of S/. and L',uhljjf . — St. and 

J^ivifor, the two othej Cathedrals, have the dignity 

of Dean diilin»!> from that of Billtop, but the patronage 
of both deaneries is in the refpective biihops, they being 
neither elective by the Chapter, nor donative in the 
Crown. I /;/. 95 r?. 

Fn ])c/.!u,.' ic fci n.s that the King appoints to deaneries, 
as to bilhopricks by letters p item. Id. 

Various kinds of D:ath, befides Deans of Chapters, 
nre known to oiir law ; and fevcral divifions fceni ne- 
teilhry to dillinguiDi them properly. 

Conljdered in iclpc^t of the differenLe of cdlicc, Deans 
are of fi\ kin. s. i. fX.t.is / ('.‘uipti} who arc either of 
cathedral or collegiate churchc.*); though the members 
c).* churcl'.cs of ilie latter foit may mo^c properly be deno- 
minated ('/'i.j th.xti chaptcis. Sec title Chnpte^ 

2, D who li.*\c fometimes both juril- 

diction and ciuc (d loal.", us the Dean of Ptnitel in Su/fx; 
and lojiiCtiiiiO'! jurifdiL;]^. n only, as the Dean of the 
in ; ;bec .h!'.* -.'/i/’r. C'oi'ft) and the Deans 

* of BoiiiKo in EJlst and ef Cycvtlou in 3. Rui:il 

D^ans, who had fird jiuirdihion over deaneri^fj as every 
dioccle ]5 divided into uit hclfaconrics .and deaneries ; but 
afterwards tluir power \v,.‘. diminiflicvl, and they were 
only the bdhops’ Inblliiutcs teJ grant letters of adminillra- 
rion, pn.bale ( f wiils Ijt. And now their ofhco is 
v.hoi!/ '.::rlcg'ii ' led. f(u' thr .'^rv lidracoii' ind ehancelloi s 
of bilhop' c ejute tlic niitiioiity wlin^h Burt?! Oni? ^ 1 nd 
through ell th^ dicccies^f Ln^l'iud. 1 . 5'; 

51^7. and v'>v^c i C >; • . — 4. De.‘r>i in tlic C'>iL,. -}\‘\ 

our 6'-/ - ' ' /i.'.f . j V. fj 'jaie fldicers appointed to lUperin- 
lenu the h». .i:.\ h.'ir of iiit> mtinhei% and to enforce dif- 
cipline. — 5. /i'’/; • ^ 1 ) .//j ; :is ihc Dean of the Clnpcl 
K.oyal at St. j'a ..(’s, who is jo illlcd on account of the 
dignity of the puf^ n ovj: whore chapel he [ itliJes. As 
(o tlic chare! oi Ct. C. <, // v v r, there being Canons 
8s well ..:i a Dean, i: 1 . i.'iiiednag moie than a mere 
ch..ptl, .arid except in li/r.ie. rcienibhs a collegiate 

arch. — 0 . D.t! s if or as they arc feme- 

&TCS called Deans of Billiop*. Thui the Biuiop.cf Lun- 


AN. 

! d-<n,^ is Pcan of th? province of Cank)^hur^ \ nnd to him 
j as fuch, the Archbifhop fends his mandaie for fummon-'* 
ing the iiilhops of his Province, when a Convocation is 
to b^* fliDnIbled; which may perhaps account for Ci»l!ing 
him JDean of the Bifliops j what the other parts of his 
olhcc nre, the bocks do nor explain, nor do they men- 
tion wlicthcr there is a Dean for the Province of Yoth. 
See Lynd IK \ Cihfr. i Ir/l. 95 (^7) in n. 

Another diyilion of Deans, arifing from the natuic of 
their othce, is into Deans of Sphllual prorjiotions, and 
Deans OiV Lny promotions. Of the former kind aie 
Dcr.ns of Pcculiai^, wi'h cure of fouhs Deans (f ti»c 
Ro)al Chipek', and Deans of Chapters; though as 10 
thefe l.id, a contrary opinion furiiierly prevailed. Per- 
haps r rOf Rur.il Oo.arKs might be added to the numb: ;’. 
Of the i.!tter kind arc Deans of Peculiars, without cui’c 
cf fouls, who therefoic may be, and jic^uently arc, per- 
fons not in lioly orders. 

Ill refpett of the tnauur r^f appoininh nt.^ Deans arc 
— t. as Deans or Cli.ipters of the old founda- 

tion ; though they are only fo Chke Biihops) nominally, 
and in form ; the King, being in fdel the real pan on. — 
2. Dour t nr, as tliofe Deans of Chapters of the Nevv 
Foundation, wlio aie appoinicd by the King’s Icttrrs- 
j^aicni, and arc inHallctl, under his command to the 
v'haptcT, without refoning to the Bifhop cither forad- 
mifli'i'i, or for a marulaie of inflallment ; if that mode 
of pfornoting Jlill prevails in rufpc^l to any ot the new 
deanerie.s. l.)e.ans of the Royal Chapels are alio clon.i- 
tivc, the King appointing to them in the fame way. 
So too may Deans of Peculiars, without cure of foil’s, 
be called ; as the Dean of the Arches, who is appointed 
by commifllun from the Archbilhop of Crrterhnry\ but 
this mull be undcrllood in a laige feiTfc of the wojd do- 
fi't/Jve, it being moll uAully rellraincd to fpiritual piu- 
rnotions.— 3. Bitfcniativt \ as fomc Deans of Pei uliars 
w'ith cure of fouls, and the Deans of/onu' chapters of the 
New I'ounclaiion, if not all. 'Phiis the Dean of Batrl 
is prefented by the patron to the Bifhop of C‘'tJ:ifur 
and from him receives inllitution. This Deanery \v..3 
founded by Ullham the Conijueror. He hath ecclcli- 
allical jurifdiidion within the iibcjcy of 7 ?ri//r/, ^nd is 
picfentable by the Duke of Mc>nia['U, and tliouga iniiitu- 
ted and induded by the BiOiop of CAA A/v*, 'u no: lub- 
jed to his vifitation. i B'l//. Ah. Thus too the D:Mn of 
CLiifJia is prefented by the King to the iJilliup, with a 
mandate to admit him, and to give orders for liis inilai- 
ir.vnt.— 4. By -c'/t/ue of uj'otl'ci of/ii\ ; as the Bill^jp of 
is Dean of the Province ut Cantif hay ; and the 
Bilhop of Sc. DaqjiJ*b, is Dean of his own Ch.iptcr. 

/ s to further particulais relative to the manner of com- 
ing to the ptdlUnon of Deaneries, fee a long and leatned 
liilloncal accemnt in i Jtfi. 95 (^2.) a. 4; from whiLh 
it appears that the right to appoint Deans of Cathedial 
ami Collegiate Churches, and the mode of appointing 
t!jcm,inult generally depend, almoll wholly, upon >, 

or i/iVj 0/ larhawi'ut ; and if a cafe flkuiid, by bare 
poiiibiJity, ariie, where neithci of thofe rules could be 
had recourfe to, fouuJnJhf feems the only true criterion 
of patronage. 

jn refped of the manner of holding. Deans are either 
abloluie, or in commetulam. But this applies only to Spi- 
ritual Deaneries. Jt is faid there are alfo Deputy Deans. 

A commendatory Dum may, with (he Chapter, choofe a 

bifliop. 
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biHiop. And if a Di-nn be elc^^ed Mfbop, nnd before 
confccratlon doth obtain difpcnfation to bold his dean- 
in i. oilmen Jam ^ futh Dmnx^i'dy vvt!I corifiriD, '■JjV. for 
hi.'^ o!J livle rcnia:n«, and (licielb/c cor.f.i mations J»nd 
Ollier afts done ly kini, .-is Duvi, are good in law. Latch 
%\’Jy TjO: Patin. Hep. 

A Dean and Chapter are the Lllhop's council, to aflifl 
him in tlie aflairs of religion, iSc. to confult in deciding 
diiiicifr ef'r'rovtrf.es, an \ confciu to every prant which 
the il;::!! p:,;ke to bind his fucceiibr?, . 

A /y.' n fnat u. l. le’v icifed of a diilincl pofieflion, hath 
an abk.luie fee in Inm at well ai> a biihop. i Inji. 325. 
A Deanciy is al'jdjitual frornoiion, and not a tenipoial 
one, though the be appointed by the King; and 
the Dran and Chapter may be in parr fecuhir, and in part 
regular. Jh'tr 10: PtiO/:. 5C0 As a deanery is a fpiii- 
rual dignity, a man cannot be Pcjji and Pjtbendary in 
the fame church. J\n 2 -3. 

OEATH 01 PrJlSONS. I'hereis n death of 

a man, and a i.<=vJ <!f.ith ; natural, vvhcie nature itfclf 
expires, and extinguilhcs ; and ( ivil, is where a man is 
rot actually dead, but is adjudged fo by l.nv ; as where 
li; enters into religion, . Pv 19 C. 2. 1.6, If 
any pci Ton for wdiofe life atrv elLac hath been granted, 
lemain beyond fca, or is oihcjv^iib abfent years, 

and no proof made of his being living, lurh perfon lliall 
be accounted naturally dead ; ihoi.gli if lire party I 
after proved living at the time rl'evnnion of any per on, 
then the tenant, may re enter, and recover tJic pro- 
fits. And by 6 y/::. r, 18, perfon:. in reveriion or 
remainder, after the death of another, upon afbuavit 
that they have caufe to believe fucli other dead, may 
move the Lord Chancellor to order the pei (on to be pro- 
duced; and if he be not protbiced, he ihall be taken as 
dead ; and thofe claiming may enter, Wc. bee further 
titles pLCtipancy^ Life Efate, 

4 man feifed in fee of lands, made a leafe in rever- 
fion to L% D. for ninety- nine years, to commence after 
the J<a//>s oi y. D. and E. D. who had then a Icafo in 
pofleflion for the like term, if they or cither offlieni H' 
long lived: the plaintiff pofiiivcly proved the </ / / i 
y. D. but as to xhc (Lath of E. D. the proof .1 ;j. l -t* 
Jiad been reputed dead, and nobody had hp.u l ■ f uti 
for fifteen yeais p.ift ; and the defendant net ludiig ‘i-.o 
to prove that he was alive at any time within kv • * . . jn, 
this cafe was adjudged within the Stat. 19 Cui i. , 6. 
Cint''L’w 246. 

[ii law proceedings, the death ofeither partv. bc'wcfn 
tlie verdid and judgment, fliall not be enoj ; lb judg- 
ment be eiitcicd in two terras. 16 17 Cat . 2 c. >. bee 

titles Eiror. 

A Corporation never dies. 1 W',//. 18+. 

Where die plaintiff dies aferr a verditH and be., ’'c the 
day iirbank, though theenriy of the judgiiu ni b "’ghr, 
vpf w fi'ht' factui mud be filed out hefoie cxccuLio 1 illue. 

1 Wif 302,— «r See titles r/, Exetntwn. 

. Where, on the death of j..irtics to a fuir, th • .vrit, 
Cidr. fhall abate. See litle Jf ui.iwnt. 

DEBATING SOCIETIES. See this DiO. tb - s ihlP 

Jays, Jhlvcrtifemcnts. 

DF. BENE ESSE. To take or do any tiling > 
is to acceptor allow it as well doi|C fiir i!i<: U; 

but when it comes to be moie fully examines . 

10 Hand or fall accoiding to the merit of the th„ ' u. us 


awn nature. ^ Aa in Chanmy, upon motion tob.'tveone 
of the lefs pi'incipal defendants in a caulc examined . as a 
witnefs, the Court (not ctien thoroughly evaininlng the' 
jiiilite of it, or nor hr.irng w'ha: may be objeC*ted cii iho 
other fide) will olrcn order fnoh a defen i..ru to be ex- 
amined tir i'c'if 'I'ix. That his dcpoliuons fnail bo 
laketi, and .’Ihn’.cd cr fu]>prcfit*d at ilie hc:iririg of the 
caufe, upon ti:c fu ! <l.k)afe of die m.itrer, .'i:> di'*C\)iirt 
fhall think lit; l.ni ii t’lf interim they have a 
or conditional .Tllo'vanvC. 3 (./o. 68. 

Whrrc a coiiiphtinant’s wirnefll-s are aged, or fick, cr 
going bevond fca, whereby the plaintiff thinks he is iu 
<i.angcr of lofing iluir leiliiDOny, the Court vvill order 
them to be examined Jt hue tjje \ fo as to be valid, if 
the plainiifi* hath not an opportunity of examining i/ieiii 
afierw'ards ; as if they die brfoit* anfwer, or do not re-, 
turn. -C'V. In cither of which cales, the deporitioa.s- 
may be made ufe of in ilic cuuic of Chatuoy, or iit law : 
but if panics arc alive and well, 01 iK; return, after 
anfwcr, theie Jepofiiions arc not to be of force, for the 
v/unefles mull be ic-cxainiiu'd. 

So alfo at Common law, lIic judges frequently t.ike 
bail Jc btne ejjc, ih.it is, to be allowed or dif^dlowcd Upon 
the exception, or appiobation of tlie plnintiff’s attorney; 
however, in the inteiiin, they are good, or have .i con- 
ditional allow'ance, ihw l Drlarations likcwifc are 
fometimes delivered de htue cj}'\ See titles Ac 
Piab^t.ue, Proif, kc. 

DEBENTURE. A foldicr’s debenture, [fiipenJia Jem 
iita) is in the nature of a bo id or bill, to charge the 
Government to pay the fJJm ocdiic^ , or his afligns, the 
fum due upon the auditing the acciiuat of his arrears : 
it w.'is firfl ordained by an att mndc during the Ulurpa- 
tion, amio 1649, mentioned in the ad of oblivion, 

12 6'./' 2. f. 8. They ufe debentures likesvife in the 
E.\ihcqupe\ and debentures arc given to the 

for the payment of their wages, board-wages, 

. Alfo tiicrc arc cuflom-houfe debentures, fJc. 

DEBET KT DEl’INET, PL uveah mui Jttaincth.'] 
An action fhall be nKvays in the J b t et J.timt, when lie 
who makes a bargain or contract, cr lends money to an- 
other, 01 he to w'horn a bond is made, bringeth the ac- 
tion againfl him w ho is bounden, or party 10 the contrail: 
and l>.irgain, or unto the lending of the money, 
bee K^vj A'at. Ih . 1 19. — Sec (dL title Diot 11 . 

DiTlE/r ifr SOLE F, If a jierfr.n files to recover any 
right, whereof his anccdor was diiTcifcd by the tenant of 
his anctlior, tlitn he ufitji tlie wa.id 'Uht alone in his 
writ, becauie Ins r.nccilor only was dillcifeii, and the 
cHaie ddcontjiuicd . out if he fue for any thing in.if i$ 
now hril of all denied idni, then he iifcrh (Liit it /Jtf, 
'by lealou liib antcHor bef ire him, and he himfelt ufu illy 
cnjoyid tln‘ thip;.» Lku ror,'^Mntil the piercnt refalal of 
tlic /v.'i;. Un[. ipD. The writ ji.’oL-i- 

o:i:u-n is a writ ijf tight, lU inc Jeht tc /■. ?v. Q, 
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Di-nrroM.] In cof 5 vmoo parlance is a fum of money 
due from oile perfun to another. And if an adtinii be 
broughr, and the plaintiff ret overs judgment, he may by 
law' lake liihcr the perfen, or hi.i real cr pCTlonyl 
elKitc 111 executive, /. <. the rnuicpv of hi.s ical rdi:e, or 
the whole of the pcrfon.il, if nk more th:in fufiiwient hr 
pa)nicnt of the fum recovered and clurges. 

In. 
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In the feufe of the word, ddt L*. fald to be an ac- 
tion which licth where a man'c:i\d^ another a retrain 
foni of money, either by a debt of yeiorJ, hy fluidity or 
by fiftipfe ewtrad ; as on :» judgment, obligation, or bar- 
gain for a thing folJ^ or by contrail, and the deb- 
tor wiJi not pay the debt at the day agreed ; then the 
Cieditar fhall b-ive action of debt againil iiim for the 
fame. See 2 Comn, 464. Jf a man contraft to pay 
money for a thing wliieh he hath bought ; and the fellcT 
takes bond for the money, the contrail is difeharged, fo 
that he lliall not have action rf debt upon the contrail, 
but on the,^W. Ne^ Nat, Br, 268. 

I. In Cnfe^ dSllun of Ddf ^xvlH lie ; ami hy xvhomy 
and apain/i 'ivhom it may he hreu^hf, 
il. In nwhcit Manner it may be hroirJet ; ns in the 

dehec and detinec, 4frt,l rohtre ttt the detinet only* 

III. lloiu It may be cx tfn^ nijhtd, 

I. The legal acceptation cf deity is a fnm of money 
due by certain and exprefs agreement : as, by a bond tor 
a determinate Turn ; a bill, or note; a fpecial bargain ; 
or rent referved on a leafe , Where the qiianiity is fixed 
and fpccific, and does not depend upon any fubfequenc 
valuation to fettle it. The non-payment of thefe is an 
injury, for which the proper remedy is by aftion of debt, 
N. B, 1 19,) to compel the performance of the con- 
trail, and recover the fpecific- Aim due. This is the 
flioneft and fureft remedy ; particularly where the debt 
arifes upon a fpeci.ahy, that is, uponadecdorinflru- 
ment under feal. So alfo, ifj verbally agree to pay a 
man a certain ptice for a certain parcel of goods, and 
fail in the performance, an adlion of debt lies againll 
me ; for this is alfo a detennimJe contraft ; but if 1 agree 
for no fettled price, I am not liable to an adion of debt, 
but a fpecial adion on the cafe, according to the nature 
of my conirad. And indeed adions of debt arc now fel- 
dom brought but upon fpecial contrads under fi*:d ; 
wherein the fum due is clearly and prccifely exprefi'ed ; 
for, in cafe of foch an adion upon a fimple contrad, 
the plainti/F labours under two difiiculties ; Firll, the de- 
fendant has here the fame advantage, as in an adion of 
elettnucy that of waging his Jaw, or purging hiinfelf of 
the debt by oath, if he thinks proper. 4 A'<7>. 94. Se- 
condly, in an adion of debt, the plaintiff' mull prove the 
whole debt he claims, or recover nothing a^all. For the 
debt is one fingic caufc of adion, fixc 4 and determined ; 
and which therefore, if the proof varies from ihe claim, 
cannot be looked upon as the fame contrad, wheieof the 
performance is fued for.-— But in adionsof debt, where 
the conirad is proved or admitted, if the defendant can 
ihew that he has dilchargtd any part of it, ilic plaintiff 
fhall recover the rcfidue. 1 AW. Rrp, 257 : Sulti. 664 : 

Cnmm. 54. 

When aifu the damages can be reduced by the aver- 
ment to a certainty*, debt will lie ; as on a covenant to 
pay fo much per load for wood, So if in an adion, 

in which the plainrifF can only recover damages, there 
be judgment for him, he can afterwards bring deb/ for 
thofe damages. Bull. N. B. (8vo.) 167.— And a« 10 cafes 
m which on adions of debt it is not nccc/Tary to prove 
ppb'^exad fum laid in the declaration, See at large 

732. inti. 


If one binds himfetf 5n a fuigle obligation, cr wl*'h 
condition, to pay money at a day ; or to deliver corn. O' 
the like, and do not perform it accordingly, the 
may bring adion of debt for it. F. N. B, 1 20. A man 
acknowledges by deed, that he hath fo much of the 
money of y* S. due to him in his hands; here debt may 
be brought: and debt will lie on a tallcy fcaleJ. F.N*jfi, 
122; 1 H. 6. ijj. dl, delivers zol to B. to buy goods, 
and B, gives a receipt, to tclTifying the delivery and 
receipt of the 20/. but doih not prom i fa to deliver the 
goods, Wr. d. may maintain drht upon this receipt. 

20: z Bid/l. 2^6. If one binds himf lf to pay 
d. B. 10/. at one d:.y, and i:>/. at another, aficr the firll 
day adion cf debt lies fer 10/. being a feveral duty. 
2 DfV’v. Bbr. 501. The nature of the bond, and of the 
condition, (if there is any) mull be carefully .attended 
to, to fee if by non-payment of the full fum the bond is 
forfeited. Fide Co. Lit. 292 b. 

Adion of debt lies 'upon a parol eontnidt^ and fo doth 
aPCnn o» ihe caf, i A//. 403. Awdi x ide l\ep. . Jf 
goods or money are delivered to a third perfon for my 
ufe, I may have adion of debt or account for them. 
2 Dan Us 404. Where money is delivered to a ptrfon, 
to be rc-deliverod again, the property is altered, and 
debt lies : but where a horfe, or any good.s arc thus de- 
livered, there detinue lies, hccaufe the property is not 
.nltcrcd ; and the thing is known, whereas money is not. 
O'Wtfj, 86 : I Nrf. /Ibr, 603. 

Adion of debt lies againft the hulband, for goods 
which were delivered or fold to the wife, if they come 
to the ufe of the hulband. i Lll, 400. If one delivers 
meat, drink, or cloches, to an infant, and he promifes 
to pay for them, adion of debt, or on the cafe, will lie 
againll the infant. Though debt may not be brought 
on an account fniid w\\\\ an in Amt: and what is delivered 
mull be averred to be for the neceffary ufe of the infant, 
i Lil. Abr, 401. — See title Inf ant, An attorney fhall have 
adion of debt againll his client, for money, v/hich he 
hath paid to any perfon for the client, for cOfls of fuir, 
or unto bis counfel, \Ac, 

An heir mediate may be fiied in debt as if he were im- 
mediate heir, lAc, The heir may not bring action of 
debt for a debt due to his ancellor ; though it be by fpe- 
cialty, by which the party is bound to pay it to him and 
his heirs ; the executor fliall nevcrthclefs have the ailion. 
Dyer 368 • F. N. B. 1 20. Adion of debt lies not againll 
executor?, upon a Ample contradl made with thetellator. 
9 Rep. 87. 

Before the Stat. 32 //. 8. c. 37, the heirs or executors 
of a man fcifed of a rent-fervice, rent-charge, ftfe. in 
fee- Ample, or fcc-tail, had no remedy for the arrearages 
incurred in the life-lime of the owner of fuch rents: 
but by chat (Isluic, the executors and adminillrators of 
tenants in fre-fimple, fee-tail, or for life, of any rent, 
lhall have atlion of debt for al) arrearages of rent due in 
the life of the tcllator. 1 162 : 2 Danv. 492. 

A fene foie feifed of a rent in fee, Gsfe. which is be- 
hind and unpaid, takes huA)and, and the rent is behind 
again, and then the wife dietb, by chefaid S/at. 32 H. 8. 
e. 37^ the hulband fhall have the arrears due before 
marriage, and he hath a double remedy for the fame. 

1 If^. 162. 

But by S/at. S An. r. 17, Any perfon having rent in 
arreaj' upon any leafe for life or liveS| may bring aBian 
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tfMi for fuch renf^ as where rent U due on a leafe for 
years, Ailion of ^U will He againft a. lelTce, for rent 
due after tlTe adigd'nient of the Icafe; fur the perfonaK 
privity of contrail rrmains, notwitlilhnding the privity 
of eHate is jgone. j Rep, tz*> But after the death of the 
le/Tee, it is then a real C0Qtra^> and runs with the land. 
Crs, El/Ti. 55 j. When aleafe is ended;, the duty in re- 
fpcdl of the rent remain]^ and debt iieth by reafon of the 
privity of contra6^ between lefibr and JefTee. a Cto. tiy : 

1 N^//. Abr» 604., If debt be brought by an executor 
for an ears of lent ended, it is i6cal Ail), and mu A be 
laid where the land lies. Hob, Adion of t/tbt may 
be had i^gainA the in any place ; but if it be brought 
againll an qfpgnct^ it muA be where the land liech : and 
upon the privity of contra^, it is to be brought againA 
the iefTee where the laud is. Latch 197, iyi\ z Leon, 
c. 28. 

Debt for rent on a leafc againA ajpgme is local. Barker 
V. Dormr, I Shoiu. 1 9 1 . 

in fomc cafes afiionof dtbt will lit, although there be 
no contrail betwixt the party that brings the action, and 
him againA whom brought; for there may be a duty 
created by law, for which action will lie, 2 Saumi. 343, 
366, Debt licth againA a AicriiF, for money levied in 
execution. 1 LiL Abr. 403. Adlion of debt lies againA 
a gaoler for permitting a prifoncr committed in execu- 
tion to cfcapc ; becaule thereupon the law makes the 
gaclcT debtor: but where the party is not in execution, 
there aftion on the cafe only lies for damages fuAered by 
the e/cape. i SauhJ. 218 : i LiL Abr. 402. 

A perfon may have debt upon an arbitrament: alfo 
debt lies for money recovered upon a judgment, 

And upon a recovery in the fuperior courts at JVeftmin- 
Jicr, the plainciffmuA bring the aflion in MidtUffex^ the 
record being there ; but zjii.fnc. to execute judgment, 
muA be where the original was, and foUrrwit. Ldat. 
B}. 26/, 268, 

When judgment is had in the King*s Beitch^ and a 
writ of error brought in the Exchequer chamber, or in 
Parliament ; yet an a^lion of debt will lie on the judg* 
ment: in this cafe, if the plainti/F levies part of his 
money, by digit, he may like wife bring debt for the rc- 
fidue. I Sul. 184, 236. 

Whatever the laws order any one to pay, that becomes 
inAantly a debt, which he hath before-hand contracted 
to difeharge. And this implied agreement it is, chat 
gives the plaincilF a right to inAitute a fceond^dtop, 
founded merely on the general coniradt, in order to re- 
cover fuch damages or Aim of inoney, as are affcired by 
the jury, and adjuc^^ed by the court to be due from the 
defendant to the plaintiff in any former adtion. So that 
if he hath once obtained a judgment againA another for 
a certain Aim, and neglects to take out execution there- 
upon, he may afterwards bring an a^on of debt upon 
this judgment ; (1 RoL Abr, 600, i ;} and fhall not be 
put upon the proof of the original cauff of adlion ; but 
upon Aiowing the judgment once obtained, Aili in full 
force, and yet unfattsfied, the law immediately implies, 
that by the ^original contra6> of fociecy thia defendant^ 
hath contraded a debt, and is bound to pay. This ine<- 
thod feems to have been invented, when real aflions were 
more in ufe than at prefent, and damages were permitted 
to be recovered thereon ; in order to have the benefit of 
a writ of capias^ to take the defendant’s body in execu- 


tioh for ihofe dainr.|es ; which proccA allowable in 
an a^ion of debt, (in confequence of the h/at. 24 Ed 3; 
(. ly,) but not in an a£lion reel. Whtrefore, AnceihO; 
difufe of thofe real actions of debt upon judg^ 

menc in perfonal fujts have been preny much tiifeoun-. 
cenanced by the Oourts, as being genersily vexatious 
and oppretCve, by horraffing the delendant wiih the colU 
of two aflions itiAead of one. 3 Cemm. 160. 

Debt will lie upon the judgment of. a Foreign Court, 
and the plaintiff need not Aiow the ground of the judg« 
ment; but it is not to be declared on as a matter of re- 
cord, for it is here but of the nature of a fimple-con- 
tradl debt: therefore in fuch enfe the judgment is fufH- 
clcnt only to cAablilh a demand, and put defendant 
to impeach thcjuAiceof it, or Aiow thh. fame to have 
been unduly or irregularly obtained. And as it is but a 
Ample contrad, affumpfit will alfo lie on it . — IFalker v. 
IViiter, Doug. 1 — 6 ; in which fevcral ocher cafes on the 
I'amc point .ire alfo £ited and reported. 

If a m.in recovers debt or damages in London, on adlton 
brought there by the cuAom of the city, which liirs not 
at Common law ; when it is become a debt by the judg- 
ment, aftion of debt lies in the courts at ff'‘ejlmm/!er 
this judgment. 2 Dannj. 449. 

Action of debt will lie for breach of a by-law ; or, for 
amercement in a court- leet, ^c, 1 LiL 400 : 5 Rep. 64: 
Hob. 259. And adllon of debt is fometimes grounded 00 
an ati of parliament; ns upon Stat. 2 Ed. 6. c. 13, for 
not fetting out tithes: Stat, 27 El. c. 13, againA the 
hundred for a robbery, ^c. AgainA phyikians in Lon^ 
don, for pradlifing without licence, by Stat. 14 C:/ 15 ff. 
8. t. 5.*-By aAigneesof acommiAion of bankrupt, 
tyac. l.c.ts, -A college Aiall have aflionof debt 
for commons of any Audent; adjudged, Pa/ch. g Jac. 
B. J?.-— And in genera], all the cafes Aiow that wherever 
indebitaUn ajfimfit is maintainable, debt alfo is. Doug. 6. 
per BulUr j. 

For debt to a biAiop, or parfon, after his death, his 
executors Aiall have the action : but of a dean and chap.- 
ter, mayor and commonalty, \Ae, the fucceffors are in- 
litlcd to the a< 5 lion of debt. F. N. B. 1 20. Ad^ion of 
debt lies oil arecognifance ; fo upon a Aatucc-mrrchanr, 
it beitig in nature of a bond or obligation : but it is 
otherwil'e in cafe of a Aatute-Aaple. 2 Dunv. 497. 

In bringing this a^ion, it is a general rule, that the 
party himTelf, to whom the debt is originally due, whilA 
he doth live, mu A bring the action ; and after his death, 
his executors, ^c. And the adlion muA be brought 
againA the party himfelf that doth originally owe the 
debt, whilA he is living ; and after his de.^th, it may 
he brought againA the executor, if he make any ; or 
otherwife againA the adniinillrator ; and if the Ordinary 
appoint none, againA the Ordinary himfelf ; and if he 
die poAcAcd of the goods, againA his executor, And 
alfo againA executors of executors in infinitum. Dyer 24, 
471 : 3 Rep. 9 : 2 Bronjunl. 207. 

II. The form of the writ of tlebt is iometimes in the 
debei ^ detinet, and fometimes in the detmet only ; that 
is, the writ Aates, cither that the defendant o>wer, and 
vnjuflly- detain/ the. debt or thing in queAion, or only 
that he unjuAly detaint it. It is brought in the liebet, as 
well as detinet, when foed by one of the original con- 
iraftirg parties who perfonally gave the credit, ag^mu 
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DECEITiv 

Bn p 5 . So writ of deceit lies to fet afide a fine and 
Tttovery mC B, of lands in ancient demefne. z Wil/.i-jn 
In i fr4^ipt ^md redddt^ if the (herifF return the tenant 
fummoitiedf 'Where he was not fammoned, by which the 
defendant lofeth his land by default at the grand ta/i; re- 
■lurDed ; the tenant Ihallhave a writ of dixeit againil him 
W'hot iveovered, and againll the iheriiF for his falfe re- 
i aitd by that writ the tenant (hall be reilored unto 
his land again : and*the (heri^ (ball be punifhed for his fal- 
.fity. /. N. B. 97. Ifa man bring a Writ of dfceit againfl him 
that recover in the firilaeiioii, and the (lierifF return him 
fnbamoncJ, upon which for non^fummons in that adtion 
on finding the fame the recovery is reverfcd; in this cafe 
defendant (hall not have writ of deceit to recover the 
land again, if he were liotfummoned : but he (hall have 
• his remedy againll the fherifT. Rol. Alfi . 621. And 
where dei^t was brought, and the defendant* pleaded in 
abatement, and the plea- was oreiT' ruled, the attorn ies on 
both Tides by deceit between tl>em, to the end the plaintifi* 
might recover bis debt, entered' another judgment when 
it inould have been a re/ponJt4s and it was held 

that the writ of deceit would not lir to reverfe the record, 
but only to recover damages, 6ai. 

If in a fuic or a^ion, another perfon (hall come into 
court and pretend he is party to the fuit, and fo let judg- 
itient be had, or fome other damage done to. the party 
him'fclf ; or if one havecaufe to have an adlion, and ano- 
ther brings it in his name, and lets judgment go by non- 
fuit, or the like ; the injjjred party may have this writ of 
deceit n Fn N. Bn 96 ; March 4S, 

If any one forge a fiacute, \Sc. in my name, and fueth 
% capias thereupon, for which I am arreiled ; I fhall have 
deceit againll him that forged it, and againfthim 
who fued forth the writ of capias^tdc. And if a perfon 
procure another to fue an adion againfl me to trouble 
sntL I fhall have a writ of deceit n F, N. B. 96. 

There are many frauds and dicdti provided againfl by 
ilatute, relaring to artificers, Bakers, brewers vittuallers, 
faife weights and meafurcs, ific, which are liable to pe- 
nalties and punifhment in proportion to the offence com- 
mitted. And writ of deceit lies in various cafes, for not 
performing a bargain ; or not felling good commodities, 
Wc. 1 357. 

On almoil all occafions, Avhere a perfon is deceived or 
injured, and where anciently remedy was fought by the 
wit tf deceit^ an a£lion on the cafe for damages, in nature 
of a writ of deceit is now mofe ufually brought. And 
indeed it is the only remedy for a lord of a manour iqi 
or out of ancient demefne, to reverfe a fmC or recover)^ 
had in the king’s court, of lands lying within his jurifdic- 
fioD, which Would otherwife be thereby turned into frank- 
fee. And this may be brought by the lord againtl the 
parties and cejivi jSe v/e of fuch fine and recovery ; and 
thereby Ke (liatl obtain judgment not only for damages 
(which are ufually remitted) but alfo to recover his court 
and jarirdi<^ion over the lands, and to ahnul the former 
pepceedidgs. RaJl^Entn 100 i: Latfiu* 

749. 

' DECENNARY; A tpwn or tithing confifting (origi- 
nally) of ten families of freeholders. Ten tithlnjjj^acompo- 
fed an hundred. ' The inilitution of deetmtatm icftftmh - 
fdedgfs) is imputed In thefe decehuaxies 

neighboarhooi or tithing of h-eemen w^p m' 
tty other^s good behaviour, i "' 

14. &e poll Dictnirsn 


• DECLARATIOl#. 

DEp^M TALES., When, a full jury doth not appear 
at a trial at bar ; then a writ goes io the (herifF appemre 
decern ialec^ whereby a fupply }s made of jurymen to 
proceed in the trial. Sec title ^tny. 

D£Cf£S TANTUM, A writ chat J^ici on Stat. 

3. f- I a, againfl z juror ^ who hath taken money of either 
party for giving his verdifl to recover ten times the fum 
uken. Sec title Jmy. This writ alfo lies againfl emhraceon 
that procure fuch an inquell; who fbhllbe further pu- 
niihed by imprifonment for a year. Reg. Of ig, iJ^8; I\ N. 
5 . 171 : Stilt, •^ZEd.i.cap. 12 . 

DECIMATION, Dedmatio.] The punilhing every /cmA 
fddier by lot, was termed dedmatio legionis : it Jikewtfe 
fignifics tithing* or paying a tenth pare. There was a 
dednuition during the time of the Ujurpet 165c. 

DECINERS, DECKNNIERS, or DOZINERS, De^ 
cetinadL] In our ancient law, fuch as were wont to have the 
overfight of the Fnhurghs^ or views of f rank - pledge j for the 
maintenance of the King’s peace ; and the limits or com- 
pafsof their jurifdidion was called Decewm^ becaufe u 
commonly confided of ten houfliolds; as every perfon, 
bound for himfelf and his neighbours to keep the peace, 
was filled Dccennier, BraH.lih, 3, tra^. 2. r, 15. 

Thefe feem to have had large authority in the time of 
the Saxons^ taking knowledge of caufes within their 
circuits, andredrefling wrongs by way of judgment, and 
compelling men thereunto, as appears in the laws of 
King Ednuard the CottfeJ/o^^ Lambard^ Numb. 32, But 
of late dccennier is not ufed for the chief man of a 
dizein^ Of doztin\ but he that is fworn to the king’s 
peace, and by oath of loyalty to the prince, i! fettled in 
the focicty of zdozdtu 

A dazein Teemed to extend fofaras a leet extendeth ; 
becaufe in leets the oath of loyalty is adminiflered by the 
Reward, and taken by all fuch as arc tivelve years old, 
and upwards, dwelling within the precind of the icee 
where they are fworn. F.N.B, 161. There are now 
no other dezdus but lects ; and there is a great diverfity 
between nneient and modern times, in this point of law 
and government. 2/v/?. 73. See 1 Commn 114; \Comm. 
252: and ante pecennary. 

DECLARATION. 

Declaration Narrath.l^ A legal fpccification, on record, 
of the caufe ojf adion, by a plaintiff againfl a defendant. 

In the King’a Bench, when the defendant is brought 
into court by bill of Middiefex, upon a fuppofed Irefpafs, 
in order ro give the court a jurifdidion, the plaintifi' may 
declare in whatever adton, or charge the defendant with 
whatever injury be thinks proper, unlefs he has held 
him CO bail by a fpecial ac etiam ; which the plaintiff is 
then bound to purAie. And fo alfo, in order to have 
the benefit of z fpspias to fecure the defemiant’s perfon, 
it was the antient pradice, and is thmSorb flill warrant- 
able, in the Common Pleas, to fue out a writ of trefpafs 
^uare claufufnfregitn for breaking the plaintiff's clofe: 
and ^hen the defendant is once brought in upon this 
writ^‘3 the |>1aintifi^ declares in what adbn the nature of 
his true injn^, xnay reijuire ; fn un adion of covenant, 
or on^ the cafe for b^ef^h of contrad, .or other lefl forci- 
ble tr^nTgreifion : (iB‘ ^re/rvi59,tyanlefi, by holding the 
defendant to bail oa mr rz/ttei, he has hound 

himfelf to declare accordingly * '% Comm, 293. 'See titles 
Ac etiom^p Capiaii Common^Fli'one,: 

. - ‘ la 
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In either eefey the declaratiien fhould eorrelpond with 
the proctfi) fii the names and defcrfptiocis ofjthc parties t 
for if there be a'^ material variance, the court will fet afsde 
the proceedings : unlefs where the procefs is taken out 
againlt the defendant by a wrong name; and tie appears 
by Ills right name, there the plaintifi* may declare againd 
him by the name in which he appears, dating that he was ar- 
reded by the other name : for byappearing, the defendant 
admits him felF to be the perfon fued; and fo the variance 
is immaterial ^Term Rffi, 6 M* 

The fubdantial rules of pleading according to which 
declarations arc to be drawn are founded in drong ferlc 
and the founded and clqfeft logjc, and fo appear when 
well underdood and explained ; though by being mif* 
underdood and mifapplied^ they are often made ufe of 
as indruments of chicane, i Bmr* 319. 

Ru/t's rejpe^itig the fern 'rf the Z)rf/£i><*//M.-^The parties 
phintid‘ordemandant,defendantOjrtcnant,ought(pbewcll 
named.— 7 'hc time of a matter charged in the declara- 
tion ought to be certainly alledged : and therefore in 
filJimipJti, the day being omitted on which the premife is 
made, it is bad. Tel. 94: PL Com. a4.-^A certain place 
ought to be alledged where every fad material and tra- 
verfabic was done. 2t6 i— The* gid, and every 

thing, that is of the edence of the plainriff^'S adiqn, 
mud be fet forth in the declaration. That ftcins properly 
to be the edence of the action without which the court 
could h.Tvc no fulftcient grounds to give judgment. Do^. 
PI. 85.— -If the declaration be not fufficiencon which to 
found a judgment, this may be moved in arred of judg- 
ment aft'er verdift. Ihe declaration mud (hew a 

liilcin the plaintiff, See Gs. £//«. 325 ; Moor 598.— In 
all cafes where an intered or edate commences upon con- 
dition, the plaintiff ought to fbeiv it in his declaration, 
and aver the peiformance of it , but when the intejed of 
the edate paffes prefently, and vefts in the grantee, and 
is to be defeated by condition ; there the plaintiff may 
count generally, and the condition fhall be pleaded by him 
who is to take advantage of it. 7 Co. 10 : Lil. Reg* 418* 

The declaration mud contain fuch certain adirmation 
that it may be traverfed ; for if there be no certain af- 
firmation to make the declaration itfelf traverfable, it 
will not be cured after a yerdi£l, becaufe it la a defeff in 
fubdancc. Co, Lit. 303 : Cre. Joe, 361 : 2 BulJL 2x4: Gv. 
thx,. 33, 441 : 2 Siju?ul. If « declaratiou be good 
ill part, though bad as to another part,' th^ plaintiff is 
entitled to judgment for fo mucli as is well alledged, 
efpeciatly if it be not of an entire demandf . ip 1 15 ; 
BoL Abr. 784, 5 ; 2 to} : I 1^3 i Vide 3'^ 

1235. 

For preventing unneceffary length of declarations, it 
nas been fpecially ordered, that in anions. of covenant, 
rhe declaration is not ,tp repeat mdr^ pf the deed than is- 
neceffary for the afiignment of the .bceach, and not to 
repeat the bQvenaiit in the cpnclufibn^-rln a^liona of 
ilander, long ppeamblei tq bq fqrboirfn, an4 no more ia- 
ducemeut jban what is neceffajy fyt the snaihj^nance of 
the adion; btat when it;requij^l[,a^ i^cfi4Joducetnexl(> 
or aAions jipQO ft^iutd^. thdde^ 

eJarit^on tfot.to, repeat the \iSatute 4 . bpt 
* the form of the ilaidt^^ib fucti ca&iipadt.and 

proyided.Vrrl^ aAions of dt^t ppob Judg^ejjit. had ill 
the to recite, only . ttio ju^'inieni ^ 

but if ojB a jutlgment bad by, or againd an. executor or 


admtiiiftratot, then,: the aftion of 4cbt upon jfhbt 
menr, to repeat the declaration and j.udgm^^. ifc'* 
1634. § i3*-r-In. a declaration on afUon found^^^^-jl’ 
deed, , the plaintiff need not fet fprtb more tliap ch^^part 
which is neceffary to entitle him to recover. Co^: ' 

And it will be fulficient toib|re the foblipnce and tegat' 
effedeven of fticb pert;: which is ihorter,’ an^ oof liable tp 
mif-reciuls and ilieral miftakes» The di^nflion it be- 
tween that which may be rejeded as furplufage (which 
might have been llruck out on mouqn]| and what can-» 
not : where the declaration contains imjpertxoent matjer^ 
foreign to the caufe, and which the Ma/ler on a referoncO 
to him would Itrike out (irrelevant covenants for in* 
(lance),' that will be rejeQed by the Cpurt ^nd nebd nui^ 
be proved. But if the very ground <of the a^^ioki is |mf- 
Hated, as where the plaintiff undertakes to redte that 
part of a deed on w’hich the aflion is founded, 'andjt'is 
mif-rccited, that will be fatal : for then the cafo decljfMred 
on is different from chai which is proved, And he 
recover ftcundum allegata it probata, Dpug» 665. 

IVCight and ancthit ; and the notes there. , \ 

0/ DrilaratioffSy in Chiif^ Dibene c^andBjt’tie-'fy.-^^ 
There are two w;ay^ in which the plaintiff may declari^ 
the one on the return day of the writ, which if caJ|^, 
dehetKfJJc^ conditionally, until fpecial, or common ball 
be filed ; the other after the day for filing common balf^ 
or when the defendant has j unified his bail, which is called 
in chief. If to fpeed the caufr, the former, is the beff way 
of proceeding. And a rule to plead mav be given on. tlm 
fame day. — When a Declaration is filed de hem ttU 
cornmoa bail or appearance entered, or till fpecial oiil be 
tiled, notice that it is fo filed mull be given to the defen* 
daat in writing. if. j?. 

The plaintiff cannot declare in chief, unlefi common 
bail be filed by the defendant, or plaintiff hat dope it 
for him. Smith y. Painter^ 1 Term Rif. 719 ; i Term* Rttf* 
635 : Cooiiv. Raven. And it mufi be fijed the term the 
writ is returnable. 138. 

When the defendaiit hais filed common or fpecial bail 
for hirofejf, any perfon may deliver or file a’ Declaratioii 
againft him by the- by, .at any time during the term 
wherein the procefs againil the defendant is returnahje^ 
fedente curia ; apd the pradice hath been, that cbe'praib , 
tiff, at whole futt the procefs is, might declare againil 
the defendaorio as many actions as hr chinks fir, before 
the end of the, next cerm^ after the return of the pr^rfs. 
Imfey. K. B. \yj. Stt Bun, 2X^6, , ;; 

^ Of the time of Jtdving.^T^t plaintiff muff dectfiVo 
before the end of the term next after the return of the 
procefs; orjhe defendant may fi^n a noh*pm (except, in 
replevin) without entering any rule tq declare, and the 
defendant (hall have colls t«;ixed as ilfual, Stat, 45 
r. 2. ^ 5. And no rule to declare need be gii^n^in 
either by bill or original. 

By the general rules of law, a, piRiUtiff muff declare 
againft a defondant within twelve month after tne re- 
turn of the writ. But by the rulea of the epurt, if he 
dp not deliver his Declaration within two terihs, the de- 
fend-'int may fign judgment of jsw/y-pr a/. Though uhlefi 
.ho takes fuch advanc^e, jdte plaintiff’s negle^, the 
plaintiff may dill deliver n Declaration within the year. 

, 2 Term Rtp. 112:3 Term Rep* 1 23. The defendant can- 
not fign ,a Mse-pfps, unlefs he enter his appearance wichiA 
the term ihe;. writ is returnable.. s jS: zTerm 

3 A 2 ^ Ref* 



DECLARATION. 

Itef^ 7*9* To ptevotit a nin^frct being (ignedlf ihe plAijv 
tiif mAV gel a Side*bair rale, if the defendant 14 not in 
(udody^ the M the ftcond term, for tune to dc-^ 

ehrfii Hhtll the 6rll 4t^y of the next term ; and he may* 
bavO as many rales as he likes, from teim to term, but 
there mud be two in a term, 'zjz. one frpm the firil day 
of ihe Urm to' the lad day, and the other from the lall 
day to the flrft day of the next terzp. But the defen 
4ant may, if h^ thinks propei • more the court, that the 
^ lad rule may he peremptory, /C. B, 

Ip^all Notices Dularation^y care is to be taken that 
the caufe be propeily named, as well as the court in 
which the fuit is indituted ; and in notices of Declara- 
tu^ r><*ruxe of the aflion is to be exjsreded, and at 
whofe fait proiecuted, and the time limited to plead to 
fuch Declaration. R» T. 1 Geo. 2. 

Of *ntitli igy etnU laying t1>e <h\y eif^ ^ place in Declatn/ions.^^ 
It is ufual when the caufe of n^foo will admit'of it, to 
entitle the Declaration genfrallvi^ of the term in which 
the writ is returnable ; but ir mould always be entitled, 
after the time when the caufe of a(Uon is dated to have 
accrued : therefore where the caufi of a£lion is dated to 
have accrued after the fird day of ifce eerzn in which the 
writ is returnable, the Declaration fhould be entitled of 
n fubiequent day in that term, and not of the term gene- 
rally 5 for as a general title refers to thO drd day of the 
term, upon fuch a title if would i^pear, that the action 
was commenced before the caufe of it accrued. Yet 
where the caufe of adlion was dated to have accrued on 
the firdday of the term, the court on demuirer held, that 
the declaration might be entitled of the term generally, 
for the delivery of the declaration is the ad of the party, 
and in antient times it could not have been delivered 
till the fitting of the court ; fo that the caufe of adion 
might well have accrued, before the adual delivery of the 
Declaration. 1 Te^mRep^ 116: Fide 2 Leo. 176 : and 3 
Term Rep. 624. 

If the caufe of adion arifes within the term the De- 
claration is of, then do not entitle it as of the term 
generally, but make a fpecial day after the caufe of ac- 
tion accru,ed,^ as, ^^Thurfiay i^pxt after the A/on 97c; f 
Ail SouLy in Mtchaelmai^Vtrcxiy in the 3 2d year of the 
reign of King Geoige 3.*' inUead of “ Muhaclmas Tcrm*^ 
generally. 

If the plaintiflF declares on a note, the day is material, 
and an elTential part of the agi cement, from which he 
cannot vary ; fo on a bond or other writing ; but in the 
cafe of a common effumpjk^ the day is allcdged only for 
form, and therefore the defendant cannot conhne the 
plain t.fF CO the day allcdged in the Declaration- 
21 : luie Co. lit. 283 : Plmvef^ Com. 24 a. 

In other cafes, as in trefpafs, aiTault, battery, the 
day is immaterial, but is in general laid after the caufe 
of a£|^n accrued, and before the term or time of which 
s!|c4^ecIaration is in ruled. 

Jn local adions, where pofleilioti of land is to bO re- 
covered, or damages for an adual trefpa^s, or for w^fte, 
^€. aifeding lai^, the plaintilT mud lay his Declarktibn, 
or declare his injury to have happened in the very county 
and place where it really did happen ; but tn tranfitOry 
adions, for injuries that might have happened any 
Hs debt, detinue, Hander, and the like, the ptdhti^mhy 
declare in what county he pkafes^ and then the uAi 


DECREE. 

mull be had in that coaiiiy in which the Dedaratioil is 
laid. 294. Bee th|es $ FeiHuo. 

In adion of debt, upon a bond, the^ plaiirtiir in hU 
Atc\arat>pn matl alledge a piaeo where the bond was made, 
brcaulc the jury (hould come frOm that place ; and if 
this be omitted, the tiechr&Hon is ill. I5, 391 1 NdJ. 
Anr^Oig. 

It is good to lay large and AifHcient damages in /lecla^ 
latioMjt and damages ihall not be given for that which 
is not contained in the declaration^ and only for what r- 
materially allcdged. xo Rep* 115 : i LilL Ahr^ 381. 

Where a dsciaiatm is defedive, it is fometimei aided 
by thcHatutcs of amendment and jeofails^ fAc. but they 
help only matters of form, not matters of fubllance. 
5 Rep. 35. Sec titles Amendment \ PtaSine. 

On filing Declarations^ copies thereof are ferved on the 
defendants or their attornies, lAc. And by an order 
of all the judges, ( i a 3.) the plaintiff’s attorney is not 
obliged CO deliver the defendant’s attorney the anginal 
Declaration ; but inHead of k, is to deliver a true copy of 
the Declaration ; upon delivery or tender whereof, the de- 
fendant’s attorney ihall pay for fuch copy after the rate of 
fheet, fAc. and if any perfon refofetopay for the 
copy tendered, the faid copy is to be left in the office, 
with the clerk that keeps the files of Declarations, and 
thereupon the plaintiff’s attorney giving rule to plead, 
may, for want of a plea, fign judgment; and before any 
plea fhall be received, the defendant’s attorney is to pay 
for the copy of the declaration. 

And by another order, {Trin 2 Geo. »,) in every caufe, 
where fpecial or common bail is filed, and notice given 
to the plaiotifF, a copy of the Declatation fhall be deli- 
vered to Jthe attorney for the defendanr, who fhall pay 
for it according to the ufual rate ; but if the defendant’s 
attorney, or his clerk in his abfence, refufes to pay 
for fuch copy ; or if it happens the habitation of the 
attorney for the defendant, be unknown to the attor- 
ney for the plaintiff ; then it fhall be lawful to leave ttie 
copy with the officer of the court appointed for filing 
Declaratious, which fhall be good, giving notice, Cs’..— 
There are feveral other rules of Court as to the filing 
and delivering Declarations, fAc, for which fee the feveral 
books of Praflice, and further this Did. titles Prac- 
tice : Ptocefsy Prifiner^ fAe. 

DECREE. The judgment of a court of equity on any 
bill preferred. See title Chanceiy. 

A decreq, in Chancery is of the lihe nature with a 
judgment at Comdion-law. Chan. Rep. 234. 

Where there is but one witnefs a^ainH the defendant’s 
anfwer, the plaintiff can have no decree, z Fern, 161. 

Where no ordinary procefs uppp the firA decree will 
ferve for the ex'eclitioh thereof, there mud be a new bill 
to pray execatioiMf the fir/l d^ree a fecoed decree* 
2 Chan. Rep. 127, 128. She title Chancery. 

Verbal ^grecnreni, though fublequent to the decree, yet 
fhall not (Uy the exfecution of ic» bnt^^e remedy muit 
be by origii^al biU. % than. C/fes S. > 

Whenef^er a aecrh^ !i enter^ by dohftnt, the merits 
of It fhalf never After be enquired info, unlefs there be 
an obje^ioo, that the word donfehi be llruck oat of the 
order. MS. JVo'Cdt v. Nt^'Cot. ^ 

Several queBions and difpatei'drere heretofore warmly 
agitated, as to the authUricy Of the Kfafler Of lihe Rolls 
hear and d'etentiine can^iii and as to his general 

power 



DECREE. 




|M>wer in tkn Qourt of Q)ia|ic»rx; to quioi It, 

was decUrad bj S/at% ^ Geo* 50^ that all orders aod, 
decrees by bitn m^dts except fuch as, |e^ the courie of the, 
eourt were appropriate to,j|he greM^ft^LalonC} ihoukl^ 
be deemed to. be valid* neverthclefa to be. dis- 

charged or allowed by the Lord Chancellor.;, and fo a|i 
they /halt Oot be iurolled till i;|io faine ar^p figned by bis 
Lofdlhip- 

If either party to the fait thinks him fidf aggrieved by 
a decree, he may- petition the Chaocellor Sor a rcrbearing, 
whether it was heard before the Chancel lor rhimfelf or 
any of the Judges iitcing for him* or before the Mafter of 
the Rolls. For in all cafes it is |hp. Chancellor's decree, 
and ixiuR be figned by, him before it is enrolled; which is 
done of courfo, unle^ a re^hearing be deiired. £vi*ry 
petition for a re»bearing muft be figneci by twO coonfiiL 
ofually fuch as have b^en concerned in the caofo; cer-f 
tifying that they apprehend the caafe is proper to be 
re-heard. And upon the re- hearing, all the evidence 
taken in the caafe* whether read before or not* is then 
admitted to be read; becaufe it. is the decree of the 
Chancellor himfelf* who only fits to hear reafons why 
it ihould not be enrolled and perfeded* at which time 
all otniiTions of either evidence or argument may be fup- 
plied. G/ 7 ^. iSrp. 151* a.— -But after the decree ' is once 
iigned and enrolled* it cannot be re-heard or reflihed 
but by Bill of Review^ or by appeal to the Houfe 
of Lords. 

J Bill of Revimi may be had apba apparent error in 
judgment* appearing upon the face of the decree ; or by 
fpecial leate of the court* upon oath made, of the dif- 
covery of new matter or evidence, which coold not pof- 
iibly be had or ufed at the time when the decree paired, 
But no new evidence or matter then in the knowledge of 
the parties, and which might h"ve been irfed before, 
ihall be a fafficient ground for a Bill of Review.' 3 Omjh^ 
^54. deefuirther thisJOkl. title Chancery \ and Vin^ title 
Decree. 

On a new bill to carry a decree into execution, the 
Court may vary and alter what is thought proper ; but bn 
a re-hearing, no father than the petition, extends ; but if 
the petition be againil the decree in genera], thoegh 
particular reafons are given, the whole is open ; but 
otherwifo k is* if the petition be only againft one or two 
particulars. Bel. Cafes [n Chan. 13, 14* 

The rule of court that on appeal the whole caufe is 
open ; but on a re- hearing* only fomuch as is petitioned 
agaiiilt ; if sll do ftot petition* it ji opeii‘ only tb the pe* 
titioners. B* C. C. ^4. 

Decree may be altered upon propel* application, the 
fame term it is pronounced), without a re-hearing.«-^No 
original bill can be tp vacate a decree ligned and en- 
rolled. — Matters, proper to be excepted to upon the 
Mailer’s report* fliall Mhver be objedted to a decree after 
the report tfonfirinedv 7 400. - 

A decree gained by Brand, may be fot ande by petition, 
as well as a judgment at law by morion; i fortiori mzy 
fuch decree be foe aftde by bill. 3 P. J/Dnu 1 1 1. If a de- 
cree be obtid tied and enrolled, fo tfiait the caafocaobot 
be re-hbard, then thefb is no remedy hut by bill of re- 
view, which mttft be on error appearing on the fate of the 
decree, or on ipattdrs fubrequenc thereto, as a reieafo* 
or a TcHfe^t ^tedmbdrfincei '3 P, 37 1. 


' , A vollpm^ AftMQftilN 

£itta, ib eatkfd^ iemthtning the doctm of fundry 
«r f t^e bniiiM olF all th« oourKU*. that 

taine4t0 4M»«iitiatttr' it« 4 in',Mii*a<l. Sec title 
P£i:UlUAR&,tobtii>S1>^«<dcr. ii/w: 

SSdsaKa* Ped^hano j "An tflual homicide, ot 
manflaughter. Hi 1. i. 

pEDf, TMs*word hjifoniits to aVarramy ia law; as 
ia^ it be fald in a deed or couveyi^nce> Thai A, fi. hath 
Giving to C. D. it if a' warranty to him and hit heirs. 
Cs. Z.I/. 304a V Alfo dedi tmporis a-pp^r of 'gibing any 
thing. JItsh. I a. See titles tmveyanro ; Peed* 
DEDlCAtlON DAY, lifium PedicaiMi.yrhtj^^A 

of dedicathn of churches^ or rather thb of thb 

Saint and Patron of a church ; which was ceiehraM JROt 
only by the inhabitants of the. place* but by'thojihof all 
the ne^hbouring villages* who ufoaltycaiAe diith|^r| and 
fuch aifom biles were allowed as lawful: It \yit''Uiohrfo| 
the people tofeaft and drink on thofe days ; ahd ah itn^y 
parts of England, they gUl meet every ybar ini viliagei 
for this purpofe* which days are called or 
Co-wet. 

DEDIMVS POTESTATEM. Is a writ or comihlf-^ 


Bon given to one or more private perfons, for the }p^- 
ing.fome ,a£t appertaining to a Judge* or fottic courf: 
And it is granted moft Coininonly upon foggeilsofi, that 
the party who is- to do fometbing before a judge* or in 
court, ia fo weak that he cahifoc travel i ai where a per- 
fon lives in the country* to take an anfwer ih ChanceTy \ 
to eximinp witneiTes in a caufe depending in that eolirtr 
tojevy .t line in the Commoh Pleas, renew# 

ing the coinmiffion of the peace* there oometh a writ of 
dedlmns'fateftatem out of Chaneefy,, directed to ibipe ia'if- 
dencjeftice, to take the ohth of him* which is nhwiyt 
inferced. See title J^/Vrr. 

DfiPlMOS PoTXSTATEM DE AtTOR^ATO PACIEKhO. 
As the words of ijfvrhs do command the defendant to ap- 
pear* (*fe. anciently the judges would not foier the par- 
ties to make attornies in any.aflion or foit* without the 
King’s writ tf Dedinats Potefiatesn, to fhCerve (hdr aN 
tornies: But now by Aatutes* the plaintiff qr defendant 
may make attornies fn fults without fiich writs. Akaif 
'Nat. Br. 5 j, 5^i See title Attntnies^ 


deed, ; 

Factum.] Anihihument in parchment^or piper, but 
chiefly in parchufont, comprehending a contract or 
§ain between party and party,; or an agreement of the 
parties thereto* for the maims therein contained r And 
It confifts of three prmdpal points, writingg fialing and 
delivefyi writing, to exprefs the contents; fealiog, Co 
ceUify the confent of the^rties ; and dellV^, to nuke 
it binding and perfect. Terms do Ley. 

1 . What a Deed 

|li The Requiftes to make a good Deed* 

\ 1 IL Hm a Deed may he. avoided. 

IV. Bhertly, of the ini^lhgi expeftm aftd pleading jf 
Deeds ^ 


\. A D&fi tr is ‘a Wiiting fealed and delivered by the par- 
ties. I /a/, iyt. ’ It is fometimes called a charter, etdea, 

Irofls 
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^rooii iti materldit bt!t iRoft \ifaall/, when, applied to 
the teanfe^Uiii a('privhtc '/ubjeA§r tc ii called a deed^ in 
Ivadu it is the moft iblefnn and au> 
ihcRllc that' a man can poffibly perform, with re- 
lation the dSfpofal of his property; and therefore a 
mart ffaeil always be fjiopfedhy his own deed, or not per- 
i^Vtted < to aver or prove any thing in con trad idi on to 
v^h^t he has once fo folemnly and deliberately avowed. 

43 4« If a deed be made by more parlies than 
, one, there ought to be regularly as many copies of it 
as there are parties, and each Hiould be cue or indented 
(formerly in acute angles, injfar demiumt like the teetli of 
a faw, bat at prefent in a waving lincj on the top or 
fides to tally, or correfpond with the other; which deed, 
fo made, is called an hnhnturt. Formerly, when deeds 
were more concife than at prefent, it was ufual to 
write both parts on the fame piece of parchment, be- 
ginning at the middle and continuing to the contrary 
ends, with fome word or letters ol the alphabet written 
between them ; through which the parchment was cut, 
either in a Arait or indented line, in fuch a manner as 
to leave half the word on one pRn and half on the other. 
Deeds thus made were, de lonajnat^ fjngrapha by the 
canoniAs, and with us ci»'ir9^Apba% or hand-writings. 
jl/Vier, c. 2 . f *7 ; the word ca‘9vraphum or tyrographum 
being ufu'ally that which is divided in making the in- 
dentures of a fine. Sec title But at length 

indenting only has come into ufe, without cutting 
f hrough any letters at all ; and ic ftems at prefent to 
ferve for tittle other purpofe, than to give name to the 
fpecies of the deed. See further x lnfl,zz<} («) in w.— 
When the feveral parts of an indenture are interchange- 
ably executed by the feverat parties, that part or copy 
which Is execQied by the grantor is ufually called the 
Otigiualy and the reil are Countifparti ; though of late it is 
molt frequent for all the parties to execute every part, 
which renders them all originals. A deed made by one 
party only is not indented, but polUtl or ihaved quite 
even ; and therefote called a lUeiUpfill^ or a fingle deed, 
LHL ^ 371, 2. 

A deed poll is faid to be a died teflifying that only one 
of the parties to the agreement hath put his feal to the 
* fame, where fuch party is the principal or oqly perfon, 
whofe confent or ad is ncceffary to x\itdceJ’: and it is 
therefore a plain derd^ without indenting, and is ufed 
when the vendor, for example, only feals, and there is 
no need of the vendee’s fealing a counterpart, becaufe 
the nature of the contrad is fuch, as to requite no cove- 
nant from the vendee, lie, Co. i/f. 55. 

The feveral parts of deeds by indenture, are belong- 
ing to the feoAbr, grantor, or lefTor, who have ; the 
fcolFce, grantee, or leffee, who have another,; and.fomc 
other perfoiis, as truAecs, a third, lie, and the deed- 
poll which is Angle, and of but one part, is delivered to 
che feoffee, or grantee, 

AH the parts of a deed indented , in judgment of law, 
•inake but one intire deed ; but every part tl of as great 
tdrdt;a4all the parts together, and they arecAeemed the 
znoltliki^s of either party, who may be bound by either 
fllari of the fame, and the words cf the in den into bre the 
,;Avords of either party, lie. But a dad-poll is tfee foie’ 
;deed of him that makes ir, and the words th^redf Iball 
be faid to be hh wbrds, and bind him only. 

'^^4^2 1 ; Lit./, i70. " * ' • i"- 


IL I. Tiifc priiit th^tsiTC of a deed is, that there 
be perfons able to contract and be contraded with, for ilf^ 
purpdfea* intended by the deed; and alfo a thing, oT 
fobjedl matter be cohtxvf^d for; all which mu A be 
expreffed by fuffeient names. Coi Lit, 35. So as in 
every grant, there muA be a grantor, a grantee, and a 
thing granted; in every Jeafe, a Icflbr, a Icflcc, and a 
thing demifed. 

Some perfons are diftlledio contra£tby Common-I.T\v, 
and fome by Aaiute ; fonic abfolutely, and fonic faundim 
quid only; as in cafe of infants, feme coverts, iiienrs, 
perfons non compos mentisy aliens, tenants in tail, ccClcfi- 
aAical perfons, and others ; feme of which may not make 
any deeds or eAr.tes by them all, others but fo and lo 
limited and qualihed. Stat, 32 Hen, 8. enp, 28.— See tit. 
Len/fs, 

Difabilities to make deeds, ^ic, arc chiefly among A 
perfons of non-fane mcn’.ory, infants, aliens, wonK-n 
who have huibands, men who have wives, ^c, per ions 
born deaf and, dumb, perfons attaint of treafonor felony, 
or, in a prarinunite, clerks convict, tenant in tail, ecclr^ 
AaAical perfons, as biihops, parfuns, and the like, wiih 
refpe^t- to lands, lic» which they hold as fuch ; joiuc- 
tenants, tenants in common, coparceners, diffeifors, 
diileiffees, lie. Sec ihcfc feveral titles. 

He who has only an cAare for his own or another’.^ 
life, or a Icafc for years of land, may give, grant, or 
charge ir at his plcafuie for fo long as his elLuelalU; 
and it will be good to ail purpofes, and againll all pcj- 
fons for that time. 

And a man who ha.s an cAate in land to him and his 
wife, and his heirs, may make whatellate he will of ic, 
and this will be good again A all but his wife, and that 
for her life only. 7 Cs. 12: Co, Lit, 42: l\tk. § 182. 

The King for the grcalnefs of his perfon, is dikibleJ 
to take by deed in pais; and therefore if a feoffment be 
made to him there, and livery of feifin be made upon it, 
this will be void; but be is to take ky marter oj rt:ord^ 
which is of an higher nature than a deed. FiIt,, Fad and 
Feojf'ment 21. 

Leafes m.adeto the King by colleges, deans and chap- 
ters, or any other, having a fpiiitual or ecclcfmAical 
living, againil the Stat, 13 EHz, c, 10, are reArained by 
the fame a£l, as well as leafes made to common perfons. 

3 Co, 1 4* 

The naffies of the parties to deeds ferve to diAinguiAi 
perfons, and to make the perfon intended certain ; yet 
miAakes in this, unlefsthey be very grpfs, will not hurt, 
nihil facit error 7 tojninis cum de cor pore conjlat, Buljl* 21, 22: 

2 Bkljl, 302, 303 ; Co. Lit. 3 : Perk. J 36. 

But if the name of bapcKm or furname be miAaken, as 
John for Thomas^ lie, this is dangerous. Moor 407, 897. 
And fee zBuljL ^O'. Petk, § 39. . ,, 

Iris alio prdllent to add the additicn of each pzrty, as 
the place of rejidena^ with his or her degrecy proftffion^ or 
mjificry. , 

There arc many defcripiipus of grantors and grantees ; 
as (i) Flapper names of bapclfm and'furnames, and the 
names of corporatibins, or 'bodies politic or corporate. 
(2) Names of dignities, and the like. And thefc. 

(pf both forts) will admit a ^e^iption midegood by re- 
putation, And fo lafnd will p^jls to one, by the napie of 
a who is a hazard ; fb to ^te by the njittse of a , 

who 
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rej5utfd or known by that naizio. ^ 9 ^ 

Tbetc mud bo fuch a perfon w rj^ .«be time of tho 
deed made as is namcd^ and the part^ ^olft be able to 
give, and capable to receive chft which is ^ven or granu i 
cd by the deed. 345 ; Co. Lit. a> 3 P^rk. 43* 5a. 

And therefore if an annuity be granted to the right 
hcjfi of 6'.. he being then living, this it void ; foK 
there is none fucb, nor can be whilft heJives. Pnk. 
§52. See Cro. Car. zz. 

ff a man gets another name by common efteeno than 
his right name, and he is known by his other name, his 
deed made by this other name may be good. 6 Co. 3$ : 
Co. Lit. 3 : P<^ik. § 41. 

The Riiftakc is lefs dangerous where any other. part 
of the deed, or fome other addition, fhall make the per- 
fon intended certain. 6 Co. 36 : Co. Lit. 3 : Perk. § 40. j 

As to the fubjeft-matter of Concrads, Grants, ^c. 
See this Did. title Grants nod other proper tides. 

2. The deed mu(l be founded upon good and fufficient 
eotifukration. Not Upon an u furious contrail, [^tat* 

1 3 c. B,) nor upon fraud or collufion, either to de> 
ceive purchafors konafide, {Stat^ 27 Elisi. c. 4,) or jud and 
lawful (yeditors; [Stat. 13 EHz. c. 5 ;) any of which bad 
confidcrations will vacate the deed, and fubje£l fuch 
perfons, as put the fame in ure, to forfeitures, and of- 
ten to imprifoaraent. A deed alfo or other grant, made 
without any con fide ration, is as it were, of no ededi ; 
for it is conilrued to inure, or to beelTet^ua) only to {he 
ufe of the grantor himfelf. Pak. § 533. The confider- 
ation may be either zj^ood or a ualuabJe one. See fur- 1 
iher title Conjtderatlon^ and III. ' 

In deeds, the confideration is a principal thing to give 
them ciledl : and the foundation of deeds ought always ‘ 
to be honed. That a deed was eNCcuted upon a corrupt 
agreement, dehors the deed, may be averred in pleading, 
bee the caie of Collins and Blantetn, a new and very pe- 
culiar cafe. 2 ll'U/. 341, 

3. The deed mud be witten^ or (as is the cafe at pre- 
font with many inftruniencs, fuch as Bonds, Policies of 
Ifuiancc.^ &c.) printed', for it may be in any chara^er, 
or any language ; but ic mud be upon paper or parch- 
ment. For if it be written on done, board, linen, lea- 
ther, or the like, it is no deed. Co. Litt. 229: F. N. B. 

IZ2. 

All the matter and form of a deed, mud be written 
before the fealing and delivery of itj for if a man feals 
and delivers an empty piece of parchment or paper, 
though he therevvithal gives commandment that an obli- 
gation or ocher matter fhall be written in it,, which is ' 
done accordingly, yet this will not make it a good deed. 
Co. Lit. 171: Pe^k. ji« It 8, 119; Moor 2%,i Hetlty 
136, 7. . ^ ^ 

A deed may be written in any hand, as in text, court 
or Roman, hand t or in any language, as in Latin or 
French, and is as good as a deed written in En^lijb, vtkd 
in a fecretary hand. 2 Co. '^. 

It may be written either in a piece of loofe paper or 
p^rcbment, or in a paper of pafehment fewed in a book. 
Bi0. Oblijjr. 67: Co.Lit.fi’it 139^. 

A deed muft alfo have the r^%\x\iet Stamps, impofed.on 
it by the feveral flatutes, for the increafe of die public, 
revenue ; eUb it cannot be given in evidcoie. 


■D-V lB' >; ■■■ ' 7;': 

word ‘-bf ijidath. nnly; dfiibout writings Imt cbii^ilv}i& 
a, hlifidle to njrari^y of fraiids, tho 
eoafts, chat no ]eaft»*eiUt^ or.intereH. In )ai|Ld8^'\t4^* 
menfs, or hereditanii^ncs, madeh)rKvery of lelfin, 
parol only^'ijwccept fcafes not ^cei^dihg three y«^ f^n 
the making, and whereapbn the re/erved tent U at leak, 
two* thirds of the seal valne] fliaH be looked upon as ^ 
greater force than a IcaTe or eftate at will j nor.fliall any 
aOignmenr, grant, or furrender of aay; inceroft in any 
freehold hereditaments be valid; onlefs in both cafea 
the faihe be put in writing, and figned by the party 
gratiCfog, or his agent, lawfully autWifed in. writings 
Sec title 

4«. The matter written mu(( be Irgalfy' ztii'Ord^fy fet 
forth; that is, there muft he words Aimcienr.^'tofbaei^ 
the agreement, and bind the parties ; which (hllBcifbO|)r 
mull be left to the courts of Jaw to determine. Cai JUte 
225. For it is not ablblutely necciTary in law, 40 hive 
I all the formal parts that are ufually drawn out In tkedd^. 

I lb as there be Aifhcient words to declare clearly and ibn 
I gaily the party’s meaning. But, as thefe formal lihd 
orderly parts are calculated to convey that meaning Jn 
the clearell, di Bin dell, and moll effefloalinannery iiFl 
have been well conddered and fettled by the wifdom bf 
facceilive ages, it is prudent not to depart from theai 
without good reafon or uwnt necellity ; therefore they 
(hall be recapitulated in their ufual coder; See t Itffii 6v 

It may in the firfl place be generally obferved with res 
gard to the words re^uificeJn a deed ; chat they depend 
upon the ellate intended to be conveyed. If a mam 
would purchafe lands or tenements in fdtfSmple, It 
hoves htm to have the(h words in his purchafe, Todtmm 
and to hold to him and t$ his heirs \ for the(e words, i»fV 
heirs, {only) make the eftatn Of inberilance, in all feoiP** 
mencs and grants. But this is to be underBood of natu- 
ral bodies: for if lands be given to a foie body politic 
or corporate, (as to a bilhop, parfon,. vicar, maBer of 
an hotpital; ^c.) there, to give Kim an eilate of inhe- 
ritance in. his politic or corporate capacity, he muB ufe' 
thefe words. To barve and to bold ta him and his /iicce£irs* 
Co, Lit. 8^ ksd c. 

IF an eilate-rau 7 is iDtrnded to be created,, the words* 
mull be. To ha*ve.and to hold to him and to tbo heirs ff hie* 
body. See. title Fee. ; 

The infertion of the word heirs or fuceejfors^ as thd cfliBi 
re<]uires, is therefore abfolutely neceBary in ^veysniew 
of eBaies of inheritance ; for if a.msn porebafe bads^bf 
. thefe words, 7 a have and to hold to him for^nter^ hp biS« 
bat an eftate fOr term of life*. See Co. Lit. % ^c. . ^ 

We may now proceed more particularly to obferve Ofi! 
the formal and ordei'ly parts of a Deed. . . < * , . . 

The Premifes are nfed to' ftt tbs number 
names of the parties, with, their additions or . dtl^. 
They al(b contain the recital, if tmy§ of. fuch.deeiisf 
agreemeou, or matters of .fad, M ^ilfe'peGeBJMry ter eir* 
plain the reafons upon which iht prhftnt trah(afl^ir,4a 
founded; and herein alfo ts* fet down chp; cod&icratioii' 
. upon which tbedcfd iamade, And timn folTom ihw* 
certainty of the grantofv granteei and thing graint^7 / - 

Next come tht J^bendum nndc Tenendum. i he>lScf!|df' 
the Mendnntt' U mroperly to determine .What 
cereB is granted hy thd deed ; though < tins 
. fbnndd, and feio^tlnies is ; performed ; ha .^tbygreiuw 

“f . ' , ■ ‘ ' In 
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OQtbjblig more 
ijp'l^'oviditP'foN it i^Adt^ly 
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gi;;tnti4> , ;,W*itf<o»e' yesjcJyf toe <«» «f 

ten iluUihi||«, Or ^*’ 

or tbe Uk^.’''^ .Ui4pr..tbe..pol;i0 fepdal <Vilcm< this 
der,. >;«(*/«»> !«>«■: re<it»;' confifted ifi cbivalr/, pri|\. 

o£ ialyitktl! • i , i< viUe^aj, , of , tlie njoft ; 

fl,iaidih opceai.afld'to h of mooeyf 

. itO^.lHU .coofidTof wndcA, or-.orany other 

. oeitttin provi' To ihofie.’.« W^rjubjo good, if it be of 
,, OOP .ihiogtiO)vly;y«4t^;.Jl(jr/thft deed,' tH« refervodbn; 
mttft be .tojtbe, bif.f^,, pr ooiepf ihMi,./«od 
■ot to any ’firajigir , to- (he doed< fle^d. t ^ i B Stefi 7 1 
But, if it, be of 4t^i«ptfer(4cet,birt|>e'l.il(e, oone^^ to 
.>li,fibW;d[»f dt»";rfeti{,o;&4ii»#}!:be jo the lord, of the 

.M^etvC'-iirii ■■ ,'• ' '.'ii't- ,'.'.f ;...' Av.-, ",,• • .■ , 

Pf. )tb*W opw wfcleh A gronit .iotw ^bw 

; Iji^e.hb Ciuiiiittt i '*i tb wiueh fee falfy Hitk(£.'M<bV*94'- 

l^ejtt may AdIo,w'lb4 pJAdf^ df li^an-^. ■'. ■ 4 ,v " ; 
'{iu* wot biferted. in dt^edt ..to Xccoteltho 

I «ftat;e to tbp gr*^, «44. I*** w»4. w«t *xx>v(j 

td tb (Ho IHno uahted,..by which the 
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. .. » ^Mjnrimy 

/Axtehded. to 111 nankiad. For whddi.re^oM fhe cotre* 
^nt has Iti poderd pradke totaliy fuppgbded the other. 
See Aidy thia.fir<7. titlu i4^g»$eutt 

. liaftlyt ebipes thtr C»incf^/^, . w^ely met ajH) diecxe* 
.00i1c;!» and r date of the At':'tb.e . tidu|pFita being 
giyeii :pp ejtetuted, eithe^rekp^IyV jV^i^lefti^^^ to 
mpb day dr year before-neodb^,'^:'.!^ bpti daed is 
good, although it mention •i>»,dhmt * MkAife, 

or oven if it hath an i(npo<bbfe date, Os of 

provided; the rea( 'day.df' iti .bobg^m^ tor 
Hvea,^ that is deUveredi. icaA bh prored* P. +6 s 
2fr««; zS'r^See further title rJJo/r, ' 

' S;t AyS^A'^toifite for ipdci^e Agotod.diMd'irditb, rtaJ- 
.ii^ pf ,'7 hia;1t heseflafy^' yjws^er.iiny of ibopirtiM 


dtftre' i^ andJ irh.be aotdemeilfQ-hls I 
u void as to him. if K« cape .hd 'ihppid ) 


if he be blind or iliSterai^ another niafi read to to him. 


-thedned 
ifhimfelf: 

!ft another mufi read to to him. 
if it.beKtKl ialdy,- it will be void i. at le^ for id h>uch 
as i» idif.iecited i daUh Jt be eiJEptohd'd>p.e(3)AAdpJ^ that 
’.tha'dtdd fhdl beeead 

ibi;ria,'fachcafe itQ)aBbiM^^'lr^du]ept‘par.ty^ a Rtf. 
Rtf.'ij. ' . ,.' '.'.vV'/;.’, ' ' ' 

$':^is req^ttifite'th'at the pgrtypr rartiet, Whofedeedit 
■ aad^hQW, m poK eaTei alfd. 

A'Uffeof fe|ii, at a ptm<)f,ppch^i»ici.ty to tetters and 
ed indriipeots in, writing, is.e.Y(nipely aiicicot. ,We 
pad of itAmdeg the ^dtcy and Rtrtfau ifiihe earlieA and 
mdftpjcred records of hijSdcy. 'irutih.thdtiii(et of our 
9axi» anceftore, they were not. . much b^ufirip^^no/m/. 
'Tlte method of tfae Sdes*/ wu for Tadt^Pdoiiid write to 
.fpbi^heahpir.namea, addi wipibW^^^^hidfOcHte dr 
notiv-pA®^ (He Hgp ef i.l- 

.iitei7«($.'f dlgftr : dok . ,wr the if 
up _^::by. ‘Bgrtidg w^orofi forJ 

wttp ^ifl , liici 

their hHe,‘fet4ep'Wift,A’':tr 



ieg ,ci*^ifti4)^hoM, wetting 
continued*' WWW tearbii — 
tho^^'thip repfdO 

'eiSy% 


.dayl^eep 
(o 

^ the itew^ap ofteaj- 
'5 |^wWcK c^ofttofn 


fmmm' 

^tnsBKAad'Cpin: 

as weie-gt w‘lte-p«(iitf<«Aj||li^ 


■»iScfe,> ip' >emr tbidtoDa 'them . 

[wp. «d(ncged 
jtahe tipoid 


oatewliJhiobiiH* 

k“* ihttb- 
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Iteilteipaifv 
'tifi-pw-, 
tibular^ ; 






,;< -V 

"fuffisi^rt a; , 

f<irni'*^'df , - , _ . 

’ti' rlot^ilVfi^nj^g*^ ' 

^i‘ 3y feiefIiir^;jsci%W^ . and , 

inaitl 

maov ofWi^-^fj>e<:^tfe<i bf -de^dsr^d^X^^lTfkifcfher^^ 
feettis tp ^ ttowtt nac^flifv m 4 ikUlng^^h<:>it^h ir liitS 

b^en fomdbibn^s fteti \kAt Ahb <Hi^ ^kiti^ t%t*oihetL 
3 Oz/b 1 1 ‘S>iy.- j'64.' '• ' ‘ ^ ' *'* •^ •' } ' *1! c 



traditroii’ ddw bp'^lf^yorim' 

And Jf 

ttn<h‘bo‘f? cked» yeiT i/' tba party, drli^^cfs 

N Iff idppts the (paHbg):iVri, ( 13d) 

by d parl^j^cf reaton ihei'lignipgulfo^ and walttd, 
them bot^ his owii. A ddivery ms]^ ^be "etthed^ab' 
iblute,' rhit^h; to the party Of fatroftif r or to ‘ 

0 third’ pei-icir, to hokl till ibroo conditzairbe perforn^ed 

-^vn the parr 6f the grantee 3^ in tyidcb laft caie it ii not 
deHvered^ae’^ fiu<iy but as an Uf «s 

or wrjiLng, ^vliich is not to tUfijwe- 

condition be performed'^^ and then 

• tentV andTpurndfesi'^'Ca- it/r? ^ ' \ ' 

' ‘U ^ 0^ ; great ^ ' 

He/Tys bi'fhe 4 )exieadi • v/oSt if pro^ng'^Iieif death, 

and the h^^&bd^wrifin^^of, the p^rtv eicecatin^ 'the« Ja Jg 
wril’befvIHcient^td e/l[ablijfh the' fairre^ ^ If a tVrittrig h 
not Ycalcd/, it eannoe be ;a tlireHi '3 fpjf:*t 6 ^i 5^r/». 2 3. 
‘^ce ^fhrvhcy,^ h -/Pr^J. 'j :- . 2^ /fs/. Abr^ i^% t i z^Rep. 90 ; 

1 ttt<d ortb.rof vthem'feaTsit at one 

dh)e;^:ahp'i^;b^ey as ' ^ this it as good as 

'if’^iey^“Tos 4 (id%-r 5 ite«^ .i^ae'3 'a*' ; V ’ - ' ’ 

^ iPl :hahf^ ArtilecI 2 ty "and after I doH wr it to hhti 

• to tvhoin'ie''''^'hiadey‘ ibme whu by bia appoint- 
snentt ah# ra5kn^kjg, ihW' rs-a good ddtrery. * . - 

■ So if ^aad ^ife ihof<s< ot' thd 

;Ad 4 i^df#» 4 ^iH^^ km tti the namt 


^tupon 


H si'ir% 

'tiiiiV'H'SS 

•^^:t 


Or on 
' ^Swvvfc j'ji 

lnlR^odsby Wbfds 

|V::psipporthilg^;fd bo dfiltrdryi.^^ 
r«oino fbr doi^^rs^ry ;{ 

1 ^ 4 ": i> &(ce^t.i ''>; • ■ : . ■ v p . :; ■: ' 


*ttr« daedi arefte.TeaJity*»arhih^»o^: 4 bjt|^ 

fjittplification oftri?o'd) 3 -r//r r$ 5 ?idiiit;^r^ ‘ ‘ ‘ 

iha. feodnl wnitw 

mcmoran<h*rti», iqtedduc^bO |ie>j|6tOaj9 
conveyance and inVeftiture, wbenr grafts) 

. becabte rh e fetihd .tt ion oF ^ f reb lieiot- difp^ & ^ op^. : ji| 
•taitHy. 'fd4h» oafd they i egifieffPii so tbe di^: ^ 
foni who atteoded aa witneirea/;wid<b; 
withbat their iigaing thfetr nofhes^ (ihat -Wt 
toaya in tbeic poiVoapbtxi tbey only be^;tbedeed , 

ail#thiti the iierh'br fcribe^^ add^ their naeaeir^^M - 

[^ofl|Mmdeandum» i&iVi 5 rCr /'Thie .h^^^ 

‘ .ftilfinn trnnfidlone, was origin ally d(A'ne Only 

(fru^, /. 2. /. jSyO and^reqtjeaily when^adeibbW 
to the court- baron, hundred^' or "county^tod^r^ whab 
Waothen exprciTed in tbo MiWtUti€m^: te^lim 4 if.^taif 
*dtobv^rc. r'Mmhp/ PvizJIvL^iJI^ 

1^, 64 )p> 4 ^Aftenvardrt tht<atteilatfcHa of. otkt^'iad^ird^^iis 
,fitfow*e*d, the trial IB caie bf a/difpute belttg. |ti)b 4 *e(^^ 
to thw piryti ; ' with whpm;the. u/bnedtii *<if i^re'iha^ one) 
wereradbciated . and pined in* jthe rirdifl ;r (tW/rir . :(!;) 
titf that alfo was. abrogated by the SM/,!ef yprb, te JS^u', 
2: Jiuf \l<c, 2. And iivthUananncr, Wthftmefdcird 
of His are^all old deeds and chor^nrsi' pPi^enlarly 

Mti^m Charta wirnriFed. And in the tidse of ' Sir 

Ceuit) ci'rations of notHicy wpre Aifl' Wtdiel^ed in 
the ihmO'niapner, Suit in the Kittg^ eont/^ 

■ ihoft charters^ write, na leueri patent, tbeftile if 1iiow. 
altered : for .at prefent the King is his own witnth, and 
:attcils:his lettbi’s patent thus, ■*'UvitncfeonrlcJf at 
- minftery &c.” < a. form Which Wat inrrod need by -Rsc^n^k I. 
bur not commonly ufed tiii aboat the begiuniii|; ^iiht 
fifteenth ceBtury ; nOr thtt idlWtb'bf 4 f/j ^^lAejr'.i^tird^y 
.dfifconiihuedi iHUthe ^clgn^jef ATra^y 
the a?ra erf •^ifcoii oiog it, in the dehds^ tf 
learning being th'cil revived,* and *thbthdttl^ of Writing 
-mbee gendrd^ andafaeiefore ever ifie^ ibatmh, rtje #it- 
nefies have ufoally fubferibed their ntltfiidauoir,^ either, af 
the bottom; ^ dntlm^iac of 
V From whm hhf^bep^.Wpiriaid^i^^^^ 
if a deed wwiij 

ubmitianed ; el»im* >.* Wd^pSttleli Md f fnb^ : 

.jefh inhttcr,^a'. 4 A goodie^ 
j. ‘.Writing nn /paper or pwSbjwiit, fliamc 
41. •Stfffifiietrr tmd Weadfeypr^riy .dirj ^ 

wKeadiqg^f^dejSred be^^ ^eMtc^daQ.-^ 

jed Ijyrfebll'er^e^sp^/hAiej'*^ 
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DEED. IV. 


tr other a! tertian in any mitcrial part ; unlcfs a me- 
morandum be made thereof at the time of execution and 
atceAition. 1 1 Ref, 27.-2. By breaking oir, or defacing 
the feal. 5 R./. 23.— 3. By delivering it up to be can- 
celled ; that it, to have lines drawn over it in the form 
of a laitice-work or cancclli ; though the phrafe !s now 
ufed figuratively for any manner of obliteration or dc- 
f icing lt.^4. By the difagreement of fuch, whofe con- 
currence is ncceflary, in order for the deed to Hand ; as 
ahulband where a feme^coverc is concerned ; an infant, 
or perfon under durefs, when thofe difabilities are re* 
moved ; and the like.— 5. By the judgment or decree of 
' a court of judicature. I'his was anciently the province 
of the court of S/nt , and now of the Chancery : 
when it appears that the deed was obtained by fraud, 
force, or other foul praflice : or is proved to be an abfo- 
iuie fo^gery^ Totb, 24: 1 R'entr, 348. In any of thefe 
infCs the deed may be avoided, eithei* in part or totally, 
according as the caufe of avoidance is more or Icfs ex- 
lenfive. 

Mate particularly. — If there be any alteration, rafure, 
or interlining made in any pare of (he deed htfiretbc dc- ^ 
U^'iyy of if, this will not hurt t' e deed. 

Bat in fuch cafes it is policy ^0 ttiake a memorandum 
cf it upon the back of the deed, and to give the wit- 
nefTcs notice of it, (this is now ufually done in the attef- 
tation of ihc deed thus : Sealed ami dili*verrd, the ^,vord — 
being firfi iniethned^ &c.) For otherwife, if it be in any 
place material, as in the name of the grantor, grantee, 
in the limiting of the eAate, or the like, and it cannot 
be proved to be done before the fealing and delivery of 
it, efpecially if it be a deed poll, it is very furpicious, 
Co.L#/.37, 225: Fitk.f 123, 126, 127, 128, 155. 

Where an eftace cannot have its eHence without a deed, 
there, if the deed is rafed in any piaterial part, after the 
delivery, it makes the eftate void; but if the eftate may 
have fA'ence without a deed, then, notwithlhinding it is 
created by deed, and that deed is rafed, it lhall not de- 
Uroy the edate, but the deed. 1 N'el/'. jibr. 62^. 

When a chofe in adlion is created by deed, the de- 
flruclion of fucli deed is the dellrudlion of the duty it- 
Jelf; as iq cafe of a bond, bill, tJ’r. though it is not fo, 
where an cAate or intcicll is created by a deed. 3 SaU. 

1 20. 

If a drc'i be fuppieiTcd, on proof made that it came 
to the party’s hands, and of its contents, the perfon in- 
juted, will have the fame benefit to hold the eftate^ as 
it the deed could be produced. 2 280. A per- 

iun committed for burning a deed, fee 2 Fern. 561 ; 

C/. Eq. 169. An indorfementon a deed, at the time of 
tl'o fcailng and delivery, is a part of the fame : but ifan 
indorfement be after the delivery, it is a new deed. M^d, 
CaJ, 237. 

Deeds, if fraudulently made; when got by corrupt 
4i^nement^ as on uiurious con t rad ; and when made by 
force ot durefs. '^dc. arc void : fo they arc for uncertainty, 
and By rcalon of inf.tncy, coverture, or other difability in 
the makers, O^r. 2 RqI, Air 28 : 1 In/l. 253 : 11 Rep. 27. 

A deed may be good in part, and void in part ; or 
good ngainll one perfon, and void as to another : if all 
(he parts of a deed may by law (land together, no one 
part fhali make the whole void. And if a deed by any 
(onJhu^iQMCsl\^s>t be conftrued to have legal oferatiw^ tne 
law will not make it utterly void, though it may not. j 


operate according tn tbe purport of the deed; alfo tlie 
law will tranfpofe and marAul claufes in deeds, to come 
at ihrir true meaning; but not to confound them. 
Where the words of a deed may have a double intend, 
ment, one Ending with law» and the other contrary to 
it, the intendment that flandeth with law (hall be taken. 
I UL Ahr. 421 ; I Injl, 42, 217 : l Shep, Air. 540. 

IV. Def.ds of Bargain and Sale arc to be inrolled^ by 
Stat. i-j Tien. 8. r. 16. A copy of a bargain and fale in- 
rolled, (hall be as fufficient .as the original deed, by Stat. 
10 An. c. \ %.fe^l. 3. But cllates in fee are now gene- 
rally granted and conveyed by indentures of kafe and 
releafr. All deeds arc lo be regijiered in the counties of 
York and Middlefex, Sfat. 2 li/ 3 An. r. 4 : 5 An. c. 18 t 
6 An. C-. 35 : 7 An. c. 20: 8 G(0. 2. c .6 : 25 Geo. 2. c. 4. 
And it is much to be willied that reglAers were univer- 
fally eAablinied throughout the kingdom. See further 
titles Bargain and Sale, Conveyance ^ Jrtrollfncnt , Sec. 

It may here be curforily obferveJ, that of convey- 
ances by the Common law, fomc may be called original^ or 
prirnaty conveyances ; which arc fuch by means whereof 
the benefit or eftate is created, or (irft arifesi others are 
derivative, or fecondaty\ whereby the benefic or eftate,* 
originally created, is enlarged, reftrained, transferred, 
or extinguilhed. 

Original conveyances arc, — i. Feoffment;— 2. Gift; 
3. Grant; — 4. Leafe; — 5. Exchange; — 6. Partition. 
Derivative, are,— 7. Releafe;— 8. Confirmation;— 
9. Surrender; — 10. Affignment 1 1. Defeafance.— 
Sec thofe titles, and alfo particularly title Conveyance, 
and 2 Comtn. 295,-310. 

There arc four grounds for the expofition of deeds, i. 
That they may be beneficial to the taker. 2. That 
where the words may be employed to foiiie intent, they 
(liall never be void. 3. That the words be conftrued ac- 
cording to the intention of the parties, and not other- 
wife; and the intent of the parties /hall take eftefl, if it 
may poflibly lland with law. 4. That they arc to be 
confonant to the rules of the law And deeds fbail have 
a reafonnblc expotition, without injury againft the gran- 
tor, to the greateft advantage of the grantee. They arc to 
be expounded upon the whole, and if the (ccond part con- 
traditts the firft, fuch fevond part lhall be void ; but if 
the latter part expounds or explains the former, which it 
may do, both of them fliall Hand. Piov/d. 160: kaym. 
142 : 6 Rep. 30 : 1 Jnfl. 3 1 3 : I Rol. Rep, 375. 

The firft deid of a perfon, and laft will. Hand in force. 
In deeds indented, all parties are eftopped, or concluded, 
to fay any thing againft wh.atis contained in the deed. 

1 In//. 43. And where a deed ;s by indenture between 
parties, none can have an adion upon that deed, but he 
who is a party tojt; but where it is a deed-poll, one 
may covenant with another who is not a party to it, to 
do certain a£ls, for the non performsincc whereof he may 
bring an action. 2 l.ev. 74. 

Where a man juftifies title under a deed, he is to pro- 
duce the deed : if a deed is alledged in pleading, it muft 
be (hewed to the court, that the Court may judge of the 
validity of it, and whether there are fufficient words to 
make a good contrad; and when it is (hewn to the court, 
the deed (halt remain in court all the term, in the hands 
of the cufos breviuta ; but at the end of the term, it (hall 
be delivered to the party, if the deed is denied, it mull 

remain 
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remain in court till the plee is determined, lo Rip, : 
iVooil 23 A deed* fei forth with a fnfen hit in curia» 
remains in couiir in judgement of law all that term ; and 
any perfon may, during that term, have beneht by it, 
though he hath it not read)^,^ /hew: the adverfe .party 
may tabe any advantage by the deed that it will aftbrd 
him. 5 AV/>. 74 : j Ne//\ 625. 

13 ut how the deed is not actually brought into court, 
but generally remains in the hands of the party’s attor- 
ney, who gives oyer and copy of it to the attorney of the 
other party, if demanded. 

DKUDS, of. At Common-law, bonds, bills^ 

and notes, which concern mere shifts in n^ion^ were held 
not to be fuch goods whereof //7ir^gy might be committed : 
but by Sfai, 2 2. c. 25, they are put upon the fame 

footing, with refpeft to iatccniis, as the money they were 
meant to fecure. See titles P\Ionj ; Robbery. 

DE£MSTERS,from the Sax./Zr/utf, a judge or umpire.] 
Are a kind of judges in xht IJle (fMan^ who, without pro- 
cefs, or any charge loche parties decide all controver/ies in 
that ifland ; and they arechofen from among chemfelves. 
Cum. Jhif, 

DEER-FALD, A park, or tlcer^foUi Sax. dttr^ fira^ 
9 Xi^ fild^ ftahulum. Cowtl. 

DEER-HAVES, Are engines, or great nets made of 
cords to <^tch deer ; and no perfon not having a park, 
fliall keep any of ihefe nets, under the penalty of 
40/. a month. Sfut. 19 //• 7. c, 1 1. Sec title Gume. 

DEER-STEALERS Much of the law relating to 
thefo ofl'enders is implicated in the general rules relative 
to hunting in (orells, (J'c. for which fee this Did. title 
more at large. 

Several ancient llatutes have been made to punldi 
Dter-ficakM \ and a very fevere one 9 Geo. i.e.zzj known 
by the name of the RIaeb agr'nft thofe and other 
olfendcrt.— See title Blnei Atl. 

Sec the l^atuics 3 /i, i. c. 20, againft trefpa/Ters in 
parks: 21 Ed, \.Ji. 2, di maitf'ndonbus in parch; 1 H, 
7 -4. 7, of unlawful hunting in parks by night: i Jac. 
i. c.iy^ againfl fellers and buyers of deer who arc to 
forfeit 40/. S/a/. 5 Geo. x. c, 28, by which wounding or 
killing deer in a park is punilhable with tranfporta- 
tion. 

The above (except the laftilatute 5 Geo. j. e, 28.) are 
at leail fiiperfeded in ufo if not repealed by .^><7/. 16 Geo. 
3. c. 30; which though like fome others of the game laws 
inaccurately penned, or copied on record. Is now geucrally 
purfued for the punifliment ' of Deer jlealers. 

by this Sfnt. 16 Geo, 3. e. 30, If any perfons ihall 
nr take in a fnarc, or kill or wound any red or failoW' 
deer in any /bred, chafe, (ife, whether inclofed or not; or in 
any inclofed park, paddock, l^c. ot be aiding in fuch 
oU'ence, they /hall forfeit 20/. for the hrR offence \ and 
alfo 30/. for each deer wounded, killed or taken. A 
game- keeper' ofiending to forfeit double.^For a fecondt 
o/Tcnce o/ifenders /hall be tranfported for 7 years, 4 |. 
JuAiccs to tran/jnit convidions to the felons, f z.^juf- 
tices may grant warrants to fearch for heads, /kins, kic. of 
Aolen deer and for toils, fpares, isie. and perfons having 
fuch in their po/Teflion to forfeit from 30/. to 10 at 
the diferetion of the juftices. jij 4, 3, 6.— Perfons unlaw- 
Ihlly retting nets or fnares, to forfeit for the hrft oftcnce 
from loA to 5 /.<«-and for every other oience from zq /. , 
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to % 7.— Perfons pulling down pales or fencei of 
any chafe, park, paddock, uood, C^Je. fubjeS to 
the penalties annexed to the firft offence for killing deer, 
§ Rr^Dogs, guns and engines may be lched by parlc- 
kO e| to/. and perfons relilling (hall be tranfported for 
fevS^ars. § 9. — Penalties may be levied by dIdrcE; in 
default of which offenders to be committed for twelve 
months, p 1 1 . fife. — Noeer/iorari to be allowed, unlcE the 
party cOnvi<^cd become bound to the profecutor in 100/. 
CO pay him all coils and damages and to the jufiicc ia 
60/. to profecute t\\t cet /lot ttri with cficfX, 3 191 zo: and 
fee $ 23, by which latter § it Teems that convidions are 
not rcmovcable by m/wtanoo mere points of informality, 
in cafe the fadU allcJged are fuilicienc to fupport the 
convidion. — Sec Burns Juff. tit. Game V. i. /i.— i fhwbm 
‘ P^C. c. 27. § 6c: and this Did. title Appeal 

given to the feffions § 21, fife . — Profecutioni limited tci 
12 months from the time of the offence committed. ^5. 

By 5 /^/. 28 Geo. 2. e. 19. deftroying gofs, furze find 
fern in forells and chafes, being the ct)vcrl for deer, 
fubjeds the offenders to a penalty from 5/. to 40/. or to 
3 months’ imprifonraenr. 

DE ESSENDO QIIIETUM DK TOLONIO, Is a 
writ that lies for ihofe who are by privilege Lee from the 
payment of fA/-, on their being iiiolcllcd therein. P. 

B. 2 zG. Sec titles ; ioli. 

DK EXPENSfSMlLI I'UM, A writ commanding the 
flieriff to levy the cxpenccs of a knijtht nf the Jhtre for at- 
tendance in parimwent, being 4/. per diem by (latute; 
and there is a like w/rhdt cxpcnffi livium Iff burginfiiim^ to 
levy 2i. per iitm^ for the cxpcnces of every ei/ixen i^fld 
bmgejs of pivliamcnt. See S/a/, 23 Htn, 60 rap, 14: ^jtn 4 m 
46; and further title 

DE FACTO, Signifies a thing aflually done; that is 
done in deed. A king de faHo (in fad) E one that is iti 
. adual poffclEon of a crown, and hath no lawful right to 
the fame ; in which fenfe it is oppofed to a king de /V(r, 
(of right,) who hath right to a crown, but is oat of pof- 
fcfiion, 3 Inft. 7. 

DEFAMATIONj de/amaiio.] Is when a perfon fpeah 
fcandalous words of anorh^r, as of a magiilratCi 
whereby they are injured in their reputation ; for which 
the party offending (hall be punilhed according to the 
nature and quality of his offence ; fometimes by adioa 
on the cafe at common law, foniecimcs by ilacnte, aad 
fometimes by the ecclefianiical laws. 

Defamation \% alfo pun i (liable by the fpiritual courts; 
in which courts it ought to have tJirree incidents'. •/fi%, Fhff, 
It is to concern matters fpiritual, and detc.-miaabie in the 
ecclefiaflical courts ; as for calling a man herctick, fehifv 
matick, adulterer, fornicator, Uc. Secondly^ that it be 
a matter fpiiitual only ; for if the defumatioa concern any 
thing determinable ac the common law, the eccle/iaftical 
judges ihall not have conufance thereof. And 'Thirdly^ 
although fuch de/afnatvm be merely fpiriiual, yet he thae 
is defamed cannot fue for damages in the ecclefiaibcal 
courts; but the fuit ought to.be only for pitniihmcnt of 
Uie fault, by way of penance. Terms de Lg. See titica 
A^Hvn\ Courts-EeclfaffUal\ Probihithn, ^ 

DEFAULT, ^r.defautJ] Is commonly taken forijr^^ 
appearance in court, at a day affigned ; though it extendi 
to any omiffion of that which weou|hc to do, Rra^.bb, 
259. If a plaintiff makes default in 
j B 2 appearance 
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appcrirance in n trial W law, he will be non fuited; and 
where* defendant makes dtfuuU, judgment lhalkfee had 
again (I him by Jefault. See titles, 'Judgment \ Kon/uit. 

Tenant in tail, tenant in dower, by the curtefy, or 
for life, lofing their lands by in a p)ucipt^uod 

ttdJat brought againft th»‘:n; they a.-’C to have remedy 
by the writ yW ndjoicuit, Star. WeQin. 2. c. 4. 
And in a quod ti de;oui,it, where the tenant joined iduc 
upon the mere right, and the jury appealing, the defen- 
, danc made ; it was adjudged, that in fuih calc 

final judgment lliall be given : but if the tenant had 
made it would be otlurwlfe, fur then a /</// cahf 

inufi ilfuc again (1 him, hecruile it mny lo happen that he 
may fave liis Jfjiuh. i KiiJ //M 627. 

By default ol a dtfend:inr, he is laid to be generally 
out erf court to nil purpolVs but only that judgment 
may be given him : and no iudgment can be af- 

terwards given ifer the dclcnc.ant. ibid. 628. 

Wherj two uic to recover a perfonal thing, ilie d fault 
of one is the default of the other: where they are 

to difeharge them lei vrs <>f a pciTonalty ; where the dj- 
j'nuft of the one is not the default of thts other. 6 Rev> 25 : 

I LiiL Abr. 425. fn an aclitm ar j;ifd two, if the procel's 
be determined again done, and the oitier appears ; he lhall 
be put to anfwer, notwiihilanding the J'^fauir of his com- 
panion. 2 Dahuj, Ala. 4S0. Where the baton is ro have 
a corporal pnnifhment for a default, li.’crc the default of 
the wife fiiall not be the default oi the hufliand: but 
cjtherwife it is wlicre the hulband is not lO have any cor- 
poral p£inif!irr.tnt by the default. /-/ y. 4; 2, 47 3. 

If a defendant iuipail toanotl'.er day in tiie f-ime icim, 
and make djault a: the day, this ij a departure in dclpite 
of the court: and when the defendant after appeal ance, 
and being prefent in court, upon demand makes depar- 
ture, it IS in ilcfpiic of the court. Co. Lit. 139. 

buffering judgment to go by dyuub^ is an adiniilion of 
the contract declared cn. Sha.bii. After the inqued 
is taken by default, ilic defendant can make no fuggellion 
cn the roll, dV», 4^. 

A/Wr, and faverof default, fnadc a large title in the 
old books of law. See Stati, 52 //. 3. rc. 9, 13, 18, 24 : 

3 £. 1. c. 1 : 42, 

IN OR 1 M IN A L cAsns. An offender indicted ap- 
pears at the capias, and pleads toilTue, and is let lo bail to 
attend his trial, and then makes defavh \ here the in(|uvll 
in Cufe of felony lb ill never be taken by d< fault, biu a 
capias ad nudundatn uh at atn fhal! iffuc, and if the party is 
not iJiken, i\ne\dent; an 1 it he appear on that writ, 
and then nisike default, an e.\igi Jactas dc naao may l-c 
granted : but where upon the capias or ext^^n^ tlie fiifriiV 
returns cepi corpus, ancl at the day hath n jt his body, the 
(heriff ffi.'.il be punilhed, but no new exigent awardeu, 
bcc uife in culiodv of record. 2 Hale's Hi fi. P. C. 2 \jZ. 

.Dekauit ok jvroks. Ifjurort djaidt \n their 

appearanvc tor trving of caufes, they ihali lofc and foifvii 
ij/ues, unlefs they have ar.y rcalonabie excufe proved by 
ndcncfTis, in which cafe the jullices may difchaigc the 
iffue tor dejauh. f'-it. 35 H. 8. c. 0. Sec title 

DKblv vSAN Ch , from the Pv. defahe, lo defeat or 
undo } U of two forts. 1. A collateral deed made at the 
fame lime ]^‘fli a fco/i'inent or other convey.incc, con- 
taining certain conditions, upon the performance of which 
the eitate then created may be defeated or totally uix- 
douc. Jn thi^ manner mortgages were in formcrtimcj | 
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ufually made; the mortgagor etifboffing the mortgagee^ 
and he at the fame time executing a deed of defeafance, 
whereby the feoffment was rendered void, on re-pay- 
inrnt of the money borrowed at a certain day. And 
this, when executed at thr^jrAme time with the original 
fVoifmcnr, was confklcred ta part of it by the ancient 
law; and therefore only indulged 1 no fubfequent Iccrec 
j evocation of a^/olemn conveyance, executed by livery of 
fVirin, being allowed in ihofc days ofTimplicity and truth ; 
though when ufs were afterwards introduced, a revoca- 
tion of fuel) ulbs was permitted by courts of Equity. 
But things that were merely executory or to be com- 
pleated by matter fiibfequent, (as rents of which no 
i'eiiin could be had till time of payment; annuities, con- 
ditions, w.irrantics and the like,) were always liable to 
be recalled by defeafances made fubftquent 10 the time 
ot their crcati(?n. — 2. A Deiea/ance on a bond, recog- 
nir.incc, cr judgment recovered, is a condition which when 
pcYfornu'd de/cats that, in the fame manner as the fore- 
going DcfeafiiKe of an elbuc.— It differs only from the 
common condition of a bond, in that the one is always 
isircrieJ ill the deed or bund itlcif, the other is made 
between the fame parties by a leparate, and frequeni 
ly l>y a fubfequent deed, 'fhis like the condition of a 
bond when performed, difeharges and difincumbers the 
tilav* of the obligor. 2 Co.urn. 327 ; 342 : bee t Injt, 236, 

7 : 2 Sand.fn, 

Idle may generally (as in the cafe of a 
bond, C'fc.) be indorfed on the back of the deed. 

To make a good Dtfeajatue it muli be, 1. By deed ; 
(in the cale of indoifcmciu by a deed-poll -J) for there can- 
not be a Dejeajance of a deed without deed ; and a wil- 
ting under hand doth not imply it to be a deed. 2. It 
mull iccite the deed it relates to, or at leaii the nu.lt 
material part thereof ; or in cafe of indoifement refer 
thereto. 5. Ir is to be made between the l..mc perfons 
that were parlies to the lirft deed. 4. It muii be made 
at the lime, or after the iirit deed, and not before. 5. Ic 
ought to be niaJe of a thing djteftble* 1 JnjL 236 : 3 
jLt c'. 234. 

Inhcriiances cACcuteJ by livery, fuch as eftales in fee* 
cr for life, cannot be fubjed to Djeafance afterw'ards, bilt 
at the lime of making the feoffment, f 3 c. only : but exe- 
cutory inheritances, Inch as leafcs for years, rents, animi- 
iles, conditions, covenants, l^c, may be defeated by De- 
fLiifahce made after the things granted. And it is the 
fame of obligations, recogni fauces, Ilatutcs, judgments 
ISc. which arc moll commonly the fubjedl of Dejtaj'ann, 
and ufually made after the deed whereto they liave re- 
lation. Ploiud, 137: I Rep, 1 1 3. 

If a nun at knowledge a Itatute to another, and en- 
ters into a Dfeafime, t>at if his Lands in fuch a county 
Hiould be extended, iratuie ffiowlJ bc’.void ; the De* 
feafance, will be good and not repugnant, bccaufe it is by 
another deed : but the condidon of :i bond not to file the 
obligation is void for repugnancy, being irvthe frmcdccd. 

1035. Although the condition of an obligation, 
where it IS repugnant to it, be void ; it is oiherwife in 
cafe of a Dt'/Aijaut, .made after the bond, for this fliall 
be good notwithiianding: as where the obligee atierwards 
grants by deed to the obligor, that he will not fuc thereon 
iic ;:ll; or nut till Inch a time, or that it Ihali be dilii 
ctiargcd. Oi, 20/7.7. 21; Pax, lia», 71. 

\ Wheie 
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Where a pmftfi goes by way of Z> fea/since of a cove^ 
vafffp it muil be pleaded on the other fide^ otherwife^ 
where by way oi explananetty or tAftnHifH of the covenant* 
2 *W/^. 5-74. ' , 

If J, be bound in bon^^ j 7 . In 20 A and he makes 
a Dep.nfance to C. chat if he pay him the like fum, the 
oblig.'iiion made by A. fhall be void ; this is i)0 goqd 
Drjenfance^ becaufe it is not -made between the fame 
parties: though if a llatute be entered into* to hu (band 
and wife, and the hufband alone make a Drfettfahcty it 
may be good, 14 8. loi ; 2 Slnp.Abw 488. 

A llatute, idc, may be di/ea/anced on condition of per- 
forming a will^ and paying legacies to other perfons. 

1 Cto. S 3 7. If a Defeafance of a llatute be made^ and after 
another is made by the fume parties, the firil 

Dffenfami' becomes void thereby ; and the fecond only is 
ix) force, as in cafe of a will, 2 Danj. Ab\, 48 1. Where 
a (Kitutc is acknowledged to two perfons, and one of 
ilum makc*^ a Defeafanre^ it is friid to be a good dif- 
ch.iige. Ibid. 480. If execution be fued out before the 
time jn a DeftofonaS^ pall, it (hall be fet afide. 1 i/iL 426. 

In a Defxajance of n dtrd of lunds^ the pierfon to whom 
made coviimnfs that on pa)irient f.f a certain fum, on fuch 
?i day, lie will transfer and rc-convey the eftatc back 
lignin ; and chat the maker lhall enjoy, (ill default, 

Jf i\i<:-dfeaftfice be of a jjdgment, he covenants that on 
payment of the money, he will enter ralibfattibn on the 
iccord ; if of T^ftatutr^^x bond, that on pa)mentit lhall be 
void, See titles ; De.d \ 

in its t. ae legal fenfe, (ign.hea, not a 
ji !b; ! arion, protedion, ci guard, which is nosv us 
popular iignilication ; but merely an ofp'Jwg or denial 
[♦fom the bhencJi dfendrej'] by the dcleiKlant of the 
truth or validity of the plaintifi’s compLdne. It is a ge- 
neral .ihVriion that the phiiniiff hath o ground of adtioii, 
vvhijli aii'eitic'ii is afterwards extended atid maintained 
in the defendunt^s plea, i'or it would be ridiculoip; to 
fuppulc that the defendant comes .'ind dfeiuL (or in ihc 
\rigar acceptation, julfifies) th', force and injury, in one 
I;uC, and pluads that he not yudiy of the tiefpals coin- 
plaiiitd of, in the next. And therefcie in actions of 
dower, where the demandant does not count of any injury 
cloui?, but merely demands her endowment, [II, fa}. K;ur. 

A ;,) and in cf.i^Ci of land, where alio there is no injury 
aiicJged, but merely a queflion of right dated fur the 
dett-rr.iirration cf the recognitors or jury, the tenant 
makes no filth of ]U\d Adicr.i^ ii S. In 

writs cf entry, where no injury \b dated in the count, but 
merely the right o( the demandant and the defev^tive tirle 
of ti e tenant, the tenant comes and dclcndo or denies 
hi right, jus/uum, that is (as it feems though with n 
fniall grammatical inaccuracy) the right of the demand- 
ant, the only one ejrprcfsly mentioned i.i the pleadings ; 
or eife denies his own right to bs fuch, as is fuggelled by 
the count cf the demandant. And in writs ol fight the 
tenant always comes and defends the right of the deman- 
dant and bis U:\fif\yju5 precdiiU S, ct Jiifinatn ipfus, (Co. 
i«/r. 1 82,} or elfe the feifin of his aitcvdior, upon which 
he counts, as the cafe may be, and the demnddant may 


fnys Booths unaccountabl/, 1 could never yet find^ Betkm 
Rial 112,. 

The Courts were formerly very nice and curious with 
refpei^ to tKe nature of the defence, fo that if no cTefence 
was made, ^though a fufficient plea was ple.idcd, the plain- 
tiff fhould recover iudginent ; Co. Lit, 1.27. And there- 
fore the book entitled ffatratiAxes or Tins Ne^ Taj)s^ 
[edit. 1534,] at the end of alinolt every count, ttanano^ 
or tale, fubjoins fuch defence as is proper for the defen- 
dant to make, bor a general defence or denial was not 
prudent in every fituation, (ince thereby the propriety of 
the writ, the competency of the plaintiff, and the cogni- 
zance of the court, were allowed. By defending the* 
force and injury the defendant waved all picas of mif- 
nomcr; by defending tlie danuges, all exceptions to the 
perfon of the phiniifF ; and by defending citlicr one or 
the othvT 'ivben nnJ '.d'Cie it (liould behove him, he ac- 
knowledged the jurifdklion of the court. Bur of late 
years thefe niceties have been very defcrvedlv difcouatc- 
nanced ; though they liill feem to be law, if infiiUJ OQ*^ 

3 CW//I. 296 — 8. 

A defendant cannot plead any plea, before he 
made a defence ; though this mufl not be intended abfo- 
lutely, fur in a fit; facias, a is never m.idc, 3, 

Lev. 182. 

See further titles Pkadui:^ ; Abati-anni, fcic. 

DEbbND, in our ancient laws and (la-' 
tutes fignifies to forbid ; and there is a (latutc iniiclcd, 
Siatutujfi de dc fen /lone portundi artai £i/r. 7 /?// t. [» 
divers pr rts of Eiglind we commonly (ay, Gxl lifemly 
inncal cf God forbid. B/ount. 

DEI' END ANT, defendens'] 'fhc party that is fued 
in a perjonol atiiou ; st.bfina»i is he that is fued in .in atlic/o 
real. 

DKl'ENDEMUS-, An ordinary word ufed in grants 
and dotiaiions; and hath this fosce, that ic binds the do- 
nor and his heirj to difcnd the donee, if any one go 
about to hay any iticuinbrancc on the rhing given, other 
than what is contained In t!ic deed of don.ition. 
hb, 2. c. 16. See title IPairnntj. 

DKEENJJsR OF d HE FA 4 flLfdAdfaifn.'] A pe- 
culiar title belonging to the Kiny^ ofE'ifand, .i‘. C,tthijhck, 
to the Kiny^ of S/ain ; and Mod Cfn '/han to the Kin^ of ' 
I'lanuti, Thcfe titles were givc:i by the of 

Rome; and that of Dcfenjvr i'l.Ui was firll conferred by 
I'opc L. > the 'bcatli on King Henry the Eighth, for wric- 
iag ag.iiiill >l/!7 r;//y and the bull for it bears da v« 
qu'.ilo Lb.s O^hb. 15.11. Lord Hi r bill's Hf. Hcit.WM^ 
105. But the Fopr, on King ILnry^ fiippicfling the 
houfes of religion, .m i.he time of ihe Rfun.iation, futilely 
fcntenced him to be deprived of his utle, and depofed 
from his crown ; though in the 35th ymr of his reign this 
title, t^c. was ronfirmcJ by pajliameot; W’lrLh hath 
continued ro be ufctl by all fucctcJing Kings to this d.iy. 
lev C'jnJl'tuiauis, 47, 48. 

DEl'ENDERE SE po Coipu.s ftnu. To oiTer tiue! or 
combat as a legal trial and appeal. Bind. lib. 3 lOl 
See tide Baiiti. 

DEFENDERE UNICA MANU, Words (ignifying 


i^ply, that the tenunt.unjullly d.fntU [Lc. dtnits'\ his, the - to wage jaw, and a denial of tlic acv u iition upon oath, 
demandant^ right, and the feiiiir on which he .counts. See ITa^ci of ha 10, 

Novu AWr. 230. edit. 1534. All which U cxiremdy clear, DEFEN 3 A. A park or place fenced in for Jeer, and 
jf we underlland by defence an opyiftion-or denial, but it is tUfetHcd as a property for that ufe and fcrvicc, //. Khif)- 
other wife inexplicably diflic uht The true rcafon of this, n-'/??. 1 352. 

DEFENHVA, 
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t)RFBNSlVA| A Ldrd of Sdflt of the Mai\hfs\ who 
were the wardens or of their country* tVnr/. 

DE?ENSO. Thht ph^tof any open field or place that 
whs ailt^tied for cbm and hay» and upon which^therc was 
no cotnipOil or feeding! was anciently faid to be w definfox 
ibof any ntieadow ground, that was laid in for hay only. 
Jt Was likewife the fame of a wood, where part was inclo- 
fed and fenced up, to fecure the growth of the onder- 
wogd from the injury of cattle. Ih^h Jftgl.Tovt. y f. 
5oO.^Co'rur/. 

' Di*!FF.NSU^f, An inclofure of land, or any fenced 
ground. Mon, AngL Tom, 2 ,p. 1 1 4. 

DEFORCEMENT, Df/ordawortum.] A fpecies of 
injory by oufler or privation of the freehold, where the 
entry of the prefent tenant or poHeAbr was originally 
lawful, but his detainer is now become unlawful. 3 
Comm, 172. 

For that at firil the wlth^holding was with force and 
violence, it was called a drfererment of the lands or cene> 
ments : but now it is generally, extended to all kind of 
wrongful wit^-bolding of lands or ^tenements from the 
, right owner.— -There is a writ '-allad a fnod ei defnreiat^ 
which Iteth where tenant in tail, or ttinaiit for life, lofeth 
by default, by the Stat, 2. r. 4, he fball have a 

quod ei againft the rccovcror ; and yet he cometh 

in by courfe of law. 1 htp, 3 31, b. Sec title ^od ei defor^ 
fM/— and as to entries with actual force, tit. Forcible Entry, 

Deforcement in its fnoft extenfive fenfe, is mmen j^eue^ 
redijjimum (ignifying the holding of any lands or tene- 
ment to which another perfon hath a right. Co^LUt. 277. 
So that this includes us well an abatement j an inunfion^ 
a d^ffeijin^ or a di/eontinuance^ as any other fpccics of 
wrong whatfoever, whereby he that hath right to the 
freehold is kept out of poHefllon. But, as contradif- 
tinguifhed from thefe, it is only fuch a detainer of the 
freehold, from him that hath the right of property, but 
never had any pofleiBon under that right, as falls not 
within any of thofe terms. As in cafe where a lord has 
a feignory, and lands efeheat to him propter defe^um 
fan^ninisf but the reifin jf the lands is with-held from 
him ; here the injury is not abateutnt^ (or the right veils 
notin the lord as heir or devifee ; nor is it inuufion^ for 
it veils not in him who hath the remainder or reverlion ; 
nor is it dijdjin, for the lord was never feifed ; nor docs 
it at all bear the nature of any fpecies of difeoniinuance \ 
but being neither of thefe four, it is therefore a deforce- 
ment, 5 . 143. If a m-an marries a woman, and 

during the coverture is feifed of lands, and aliens, and 
dies ; istiilfcifcd, and dies; or dies in poireifion: and the 
alienee^ difieifor, or heir, enters on the tenements, and 
doth not alTign the widow her dower; this is alfo a De- 
forcement to the widow, by with-holding lands to which 
ihe hath a right. FwN,B. I47. In like manner, if a 
man Icafc lands to another for term of years, or for the 
Hfe^ofa third perfon, and the term expires by furrender, 
efflux of time, or death of the cejhy que xfie ; and the 
Je/fee or any Ilranger, who, was at the expiration of the 
term in poflefiion, holds over, and refufes to deliver the 
poison to him in remainder, or reverfion, this is like- 
wl& a Deforcement. Finch L, 263 : F,N.B, xoi, 5)6,7. 

. Deforcements may alfo arife upon the breach of coo- 
diticn in law ; as if a woman gives lands to a mhXi by 
deed, to tjjte intent that he marry her, and he wlU* not 
when thereunto retjuired, but continues to hold the landa : 


this is fuch a fraud on the maa’a part, that the lan^ Will 
not allow it to deveft the woman*! right of pofTeffioir, 
though his entry being fawfol, it does deved the aflual 
poITcfflon, and tbl^by beopim a Deforcement. F. N,B, 
205. 

Deforcements' may alfo be grounded on. the'dtfability 
of the party deforced 1 as if an infant do make an alien- 
ation of his lands, and the alienee entert and keeps pof- 
fefflon ; now, as the alienation is voidable, this poileifion 
as .ngainll the infant (or, in cafe of his deceafe, as 
againll his heir) is after avoidance wrongful, and there- 
fore a Deforcement. Finch L, 264 : F, N, B, 192. The 
fame happens, when one of non-fane memory aliens his 
lands or tenements, and the alienee enters and takes 
po/Tefflon, this may alfo be a Deforcement. Finch L, 264: 
F,li,B.\oz, 

Another fpecies of Deforcement is, where two perfons 
have the fame title to land, and one of them enters and 
keeps poITefflon again d the other, as where the anceltor 
dies feifed of an eUate in fee-fimple, which defeends to 
two fillers as coparceners, and one of them enters before 
the other, and will not fulTer her filler to enter and 
enjoy her moiety ; this is alfo a Deforcement, Finch L, 
293,4: F,N.B. 197. 

Deforcement may ulfo be grounded on the non-per- 
formance of a covenant real ; as if a man feifed of lands, 
covenants to convey them to another, and neglefls or 
refufes fo to do, but continues poflelhoii againll him ; 
this poITeflion being wrongful, is a Deforcement. F, 
N,B. 146. In levying a fine of lands, the perfon, 
againll whom the fiflitious a£lion is brought, upon a 
fuppofed breach of covenant, is called the deforciant. 
And, lallly, by way of analogy, keeping a man by any 
means out of a freehold Office is conllrued to be a De- 
forcement ; though, being an incorporeal hereditament 
the deforciant has no corporal poiTeflion, So that what- 
ever injurious with-holding the pofielllon of a freehold is 
not included under abenement^ intrufion^ diffeijin^ or 
difcontinuance, (See thofe titles) is comprifed under 
Deforcement, 3 Comm, 172,4. 

DEFORCEOR, deforciatw^ from the French forceur^ 
expugnator,} Oue that overcometh, and calleth out by 
force, Britton, cap, 53: 04 / Nat, Brev,fol, 1 18: Brad, lib, 
4. cap. 1. See title Deforcement, 

DEFORCIANT, Mentioned in the Stat, 23 ELc, 3. 
is the fame with a deforceor. See title Defwcement, 

DEFORCIATib, Is ufed for a dillrefs, or holding of 
goods for fatisfadion of a debt. Paroch, Antiq, 

DEG R ADATION, degradatio.'] An ecclefiaAical cen- 
fure, whereby a clergyman is divelled of his holy orders* 
There are two forts o f degrading^ by the Canon ienv ; one 
fummary, by word only ; the other folemn^ by dripping 
the pany degraded of thofe ornaments and rights which 
are the eniigns of his order or degree* Seldeu^s Tales of 
Hon, 787. 

Degradationii otherwifc called depofition \ and in former 
times the degrade^ of a clerk was no more than a dif- 
placiog or fufpehfion from his office : but the Canonifts 
have fince dilUoguilhed between a depofirion and a 
gradation ; the one being now ufisd as a greater puOiOi- 
menc than the other, bec;aure the bilhop takes front the 
criminal all the badges of his order, and afterwards de- 
livers him to the fbcular jod^, where he cannot purge 
himfelf of the offence whereof he is conviAcd, tfrr 

There 
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There it likMife a of a or a ICmghu 

&r. at Ctftyttta/mo ; wlm they are attainted of tremo ; 
at Hii i8 td*tn Andrt*w rf Copli/k, who 

«vai alb a Knight, waa and i^en judgment of 

trearo|^,wa8 pronounced a^alfift him, hit fword was bro- 
ken over his head, and hit fpurt hewn of his heels, 6/r. 
And there is a decoding by of fariiament ; ibr by 
13 Cer. a. cap* 10, Sir JJetay MiU-f 

may, and others, were degraded from all titleeof honour^ 
dignities, and preheminences, and none of them to bear 
or ufe the title of Lord, Kaighc, Efquire, or Gentleman, 
or any coat of arms for ever after. See title Peers, 

DEHORS, Fr. vdtheut,^ A word nfed in aneieat 
pleading, when a thing is nuithout the land, or m/ 
ef the point in queftion. Vide Hers de fm fee, 

DE INJURIA SUA PROPRIA, tali caafih 
Are words uied in replications, in adions of trefMfs. 
1 LiLAbr,/^!^, When one jnllihes by command or 
authority derived from another, or if a defendant jufti- 
fies by authority at Common law, as a coaftabte by ar- 
red for breach of the peace ; or if he juiUfies by a^ of 
parliament, fjfc. the plaintiiF may reply, that he did it 
of his emon nurwg, nsfithout any fuch caafe as the drfcndant 
has alleged, Cro. Eliz, 539: zSalk. 6a 8. See and this 
Di^l. titles Trefpaft ; Fkading, 

DEI JUDICIUM. The old Saxen trial by ordeal was 
fo called : becaufe they thought it an appeal to God^ for 
the juilice of a caufe, and verily believed that the decifion 
was according to the will and pleafure of Divine Provi- 
dence. Dmejd, See title OrdeaL 

DEIS. 1 he high table of amonadry. See Dagus* 
DELATURA, SaxM.^ An accufation: and fome-* 
times it hath been taken fof the reward of an informer* 
Leges H 1 . r. 46 : Leges lua so, apud BrOmpton, 

DEL CREDERE. Acommiflion Mcredeie is an un- 
dertaking by an infurance-brokcr, for an additional pre- 
mium, CO iniure his principal againd the contingency of 
the failure of the undor-writcr. See Oroo/e Co* iiP v. 
L^z/bois^ I Term Rep, Ilf. 

DELEGATES, Commiflioners of appeal appointed 
by the King under the Great Seal, in cafes of appeals 
from the Ecclefiadical Court, by Star* 25 Hen. 8. 
r. 19. See tide Cmt^EeclcfiaJlical, 6. 

DELF. From the Sax. delfasi, to dig, or .delve.] A 
quarry or mine, where done or coal, ISc* arc dug. Btat, 
31 Eliz, 7. The word delve for digi is dill retained in 
fome parrs of this kingdom. 

DELIVERANCE. When a cnminal is brought to 
triaU and the clerk in court afks him whether he is Guilty, 
or Hot guilty, CO which he replies Not guilty, and puts 
himfelf on God and his country, the derk wilhes him a 
good deliverance, 

DELIVERY OF DEEDS, See rides De/e; Deed. 
DEMANQ, ¥t, demaude, Lat. poftulutvm.^ A calling 
upon a man for any thing due. There are two man- 
ner of demands, the one in deed, the other in law : in 
deed, as in a precipe quod reddat, there as an exprefs de* 
mand, - Every entry on land, dllirefs for rent, taking of 
goods, (He, which may be done, without words, is a df- 
mand in law. 8 Rep. 1 53. v 

It is alfo faid >there are three forts of demands r one in 
writing without fpeaking, and chat is in eyery precipe ; 
one without writing, being' a verbal demand of the per- 
fon, who is to do or perlorm the dung ; and naother 


DEMAND.' 

mide withonl; either word or writing, whlth it n demspid 
in law, in cafes of entries on lands, iifr* As an entr/ 
on bad, and taking a cliftrefr; are g dem^md h hwM 
the lend and rent;, fo the bringing an aabn of debt for 
money due on an. oUigarion is a dsmaml in law of the 
debt. 1 LiU, 43a a b JfM'Abr. Debts, claims, (Hc^ aro 
lo^.bo AsmMaildiM in rime, by the Hatate of Limi* 
Utioae» at fac* i. e. 16, and other datutes ^ or they will 
be loft by law* See tUlt Limyailoa^AffiQjits, 

Where there is a duty, which the law makes payable 
on Maami no d^rtptmd need be made 1 but if them is no 
duty rill demand, in fuch cafe there maft be a dmand, to 
make thaduty. t l^r/.43a ; Cm. £//a. 54S, Upon a ge • 
nahy iMvparty need not make a demamd, as kt mod in 
the caie of a aomne peenaz ; for if a man 1^ bound to pay 
to L on fuch adty, and in default thereof to pay 46 /• iho 
40 /. mud be paid without demand. 1 Mod, 89, If a man 
leafes land by indenture for years, feforvang a rent paya- 
ble at certain days, and the Icdee covenafiu to nay ^tho 
faid rent at tha days limited 1 the leilbf is intitlea to hii 
rent, without demand, for the lefleeis obliged to pi^ it nt 
the days, by force of his covensot. z Deun/, Mrl f All , 
But if a leflbr makes a teafo rendering rent, and the leflhe 
covenant to pay the rent, being lawfully dmamled, tW 
ledee is not bound to pay the rent, without a demand, 
Jhsd. 102. 

A perfon makes a Icafe for life, or years, reforviug tO 
rent upon condition, chat if the leflee doth not pay the 
rent at the day, that then without any demand it (hidl. be 
lawful for the ledbr to re-enter; by this fpedal agree« 
ffitnt of the parties, the leflbr may enter on non-paymeat 
of the rent, without any demand, 2 Damv. 4 br. 100. A 
leafe for years, with condition to be void, on non-pay- 
ment of the rent, is not void unlefs the rent be . demanded t 
and an intereft diall not be determined, without an a^ual 
demand. Hob. 67, 331 : zMod, 264. But now by the fta^- 
tutes relative tp rents an cjedlment may be maintained 
without an adual entry. See Stats, 4 Geo, 2. c. 28. $ 2 : 

2.f* 19. % 16: and this Didl. titles EjeBment\ 
Leafe ; Rent. 

A demand is to be legal, and made in fuch manner as 
the law requires : if it be for rent of a mefluage and 
lands, it ought to be made at the mefluage, at the faro 
door of the houfe, the moll notorious place : where 
lands and woods are let together, the rent is to be ^ , 
tnanded on the land, as the mod worthy, thing, and OA 
the molt public part thereof : if wood only be leafed, 
the demand loufi be made at the gate of the wood, (He. 

I Inji. 201 2 Poph. 58: Vide Dyet' 5111 Leon. 42$ : Os. 
Eliz. 209. 

He that would enter for a condition broken, which 
tends to the deilrudionof an edate, mud,^i. Denumd 
the rent.-—!. Upon the land, if there is no houfe,'-*-s 

3. If there is a houfe, at the fore door { though it is not 
material whether any perfon be in the houfe or np.^ 

4. If the appointment is at any other place off the land, 
the demand mull be at that place.— -5. The time of the 
demand \% CO be certain, that the tenant may be (herp,^ 
if he will, to pay the rent t and the Jail time of demaua 
of the rent, mud be fuch a convenient rime before the 
fuD-fetting of the lad day of payment, as tbe money 
may be numbered. , The leflbr or his foiHcient attorney 
is to remain upon the land, the lad day on^ which the 
rent due ought (o be paid, .until it be fo dark chat he 

cannot. 
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camlet fee to‘ tcU the mency': if the money thus A-- 

not pnid^ thi.s w a denial in Inw, th'>ugh the e* 
ore no wo^ds of denial ; upon whii h n rc ent y may l»e 
madei 'tisft-. aoi» 20z: 4 7^. — Sec further 

title-ir//^/Si( Afi to demand of lands, S ‘c title 

ft reteafe' of fuln is more large than of quar.cls or 
; fo a rcicafe of demanris is more large -and bene- 
fieijilthan either of them. By a rclcafc of all dtmmds^ 
aUcXwutions, and all freeholds, and inheritances, exo- 
rutoryi ere rclenfril ; hy .1 releafe nf th'^ands to the dif- 
fsifer, the ri^ht of entry in. the land, and all that is con- 
tained ihei'cin, is rcleafed. And he that rcleafeth all 
dmamlt^ excludes himfolf from all ail'ons, entries, and 
fei'/ures ; but a rchMfe of all demondu is no bar sn a writ 
of error to reverfe an outlawry. 8 Co, 153, 154.-800 
title 

DEMANDANT, All civil aftions arc pro- 

fccuted eiiher by dmandi or and the purfuer is 

Crjiled in af.ions fra! f and p!eihitiff\ in per- 

fcnal actions: in a real adidn, l^nds, are demakUd, 
Co, Lit* My, - % 

DEMEINE, DF.MAIN, DEWE8NE, Fr.— Lat. 
dbmh^^jnn, dumanium \ alfo xvritt ?n and fignifieth 

pntrtmnn'um dovihij] DemaiKs according to common fpcech, 
are the lord's chic# manor place, with the lands thereto 
belonging ; hn r d a: ini (da, which he and hisancellors 
have from time to time kept in their own manual occu- 
paci6n^ for the maintcnan<;e of thcmfelves and their fa- 
milies : anvl nil the pnris of a manor, except what is in 
the hnnds cf freeholders, are laid to be demains. Copy- 
hold lands hnve been accounted detvain, becaufe they 
that are the tenants hereof are judged irt iaw to have no 
Ovher eibte but at the viill of the lord ; fo it is liill 
repined to be, in a manner, in the lord's hands ; but this 
word is cifrentimes ufed for a dillind\)n between thole 
lands that the lord of the manor hath in his own hands, 
or in the hands of his leifee demifed at a rack-rent, and 
fuch other land appert.'iining to the manor, which be- 
longcth to free or copy, holders. Bra^, lih, 4. trniH, 3. 
<*. 9 : bleta, lib, 5. cap. 5. As ddmaim are lands in the 
lord's hands manually occupied, fomo have thought this 
w'ord derived from dc wava ; but it is from the Fr. de^ 
fitainc, which is ufed for an inheritance, and that comes 
from dumimum, becaufe a man has a more abfolure do- 
minion over that which he keeps in his hands, than of 
that which he lets to his tenants.. Btom/t. 

Dnnianhnt properly fignifics the King’s lands in Ftancf, 
appertaining to him in property: and in like manner do 
v/v in I'ome foi t ufe it liere in Eft^Iavd\. for all landr, it 
is faiJ, rue cither mcdutcly or immediately held of the 
Oown ; and when a man in pleading would fignifv his 
land f») be his own, he faith, that he is leifcd thereof in 
hUdr/n.ijn, (or rdtbcr drrniy/it) a ro/'/tr; xvhereby is meant, 
that iiUhoiigh his land be to him and his heirs, it de- 
pends upon a luperior lord, and is held by rent or ler- 
vic*^, (*fc, Lit,itb. i.cip. I. From this it hath been ob- 
ferved, that land.s in the h.mds of a common perfon can- 
not h'ue dtim*fttc5\ and certain it is, that lands in the 
jpf^cinon of a fuhje^f, are called donaim in a different 
^ide from the demain lands of the Crown. For domains, 
tv demains, in the hands of a fubjeifl, have their deriva- 
tion a dmo, becstife they are ].inds in his poffeHioo for 
the maintaining of his hoafe: but the domains of ’ the 
eVowQ are held of the King» who is abfolute lord^ hav- 


! ing proper ikmhhnx Rnd not by any ftnidid tenure of a 
I fupericr lord, fts of fee. PToad^s Injh 1 39. ' 

‘ Dannin is fometimes taken in a /,'nial fignJ^licatioiif 
as oppolite to frattk-fee; fei?^examp<e, Thofc lands which 
were: in the podeflion of Edio^rd the Coff^or are 
called a'scitnt d-'mahis, or and ail others 

flank fee\ and the tenants which hold any of thole lands 
are called tenants ht ancient domain, ox ancient demefne, and 
the others tenants in frank fec^ (Jc, KiicL^g^, See title 
Anciut Demefhr. 

DEMISE, dcmifio.^ Ts applied to an e Hate either in 
fee, for term of life, or years^, but moll commonly the 
latter; it is ufed in writs for any eftate. 2 Lift. 483. 
The word dcmifi, in a Icafc for years, implies a war- 
ranty to ihe Icllce and his afliguec ; and upon this word 
aCVion of covenant li s againlk the lu ir of the ledbr, if he 
outl the leflee: it binds the executors of the leffor, who 
has fee-fimplc, or fre-tail, whore any Icfl’ee is evidled, 
and th6 executor hath alTets ; but not the leilbr for life’s 
execntor>> without cxpiefs words, that the leiTee Ih.!!! 
hold his whole term. Dya 257 : y^nk. Cent, 35. — Sec 
titles Leafe\ C^yvniavt, 

The King’s do.iili is in law termed, demife oj 
King, to his ro}Rl (uccc/lbr, cf his crown and dignity, 
fde. See Ei:g. 

Demise akd REDEMTSE, The conveyance by de^ 
mife and redanif is where there tire mutual /raja made 
from one to another on each fide, of the fame land, or 
fomediing out of it; and is proper upon the grant of a 
rent ch '.rpe, '•I7V. 

DEMURRER, from the Lat. dem^^rnre, Fr, de/nenm,'] 
A paufe or Hop, put to any action upon a point of dilH- 
culty, which nuiR be determined by the Court, before 
any farther proceedings can be had therein: for in every 
aflion the point of controverfy confilh cither in faJ-? or in 
law ; if in / t^‘ 7, that is tried by the jurj; but if in law^ 
that is determined by the Court. 

A demur It r therefore, is an iflbc upon matter of law. 
ItconfcHcs the fafls to be true, as lUted by the oppolite 
party j but denies that by the law arifing upon tliofe 
fails, any injury is done to the plaintilF; or that the de- 
fendant has made out a lawful excufe ; according to the 
p.irty which firft demurs, (dcmoraftir, moratur in k^e,) rclls 
or abides in l.iw upon the point in queft*on. As, if the 
matter of the declaration be infufiicirnt in law, (as by 
not alTigning any fulHcicnt trefpafs, fsft*.) then the de- 
fendant demurs to the declaration.— If on the other hand 
the defendant's excufc or plea be invalid, (as if he pleads 
that he committed the trefpafs by authority from a 
ilranger, without making out the ftranger's right,) here 
the plaintiff may demur to the plea : and' fo in every 
other part of the proceedings. 

The form of fucji demurrer is by averring the declara- 
tion or plea, the replication or rejoinder, to be infulH- 
cient in law to maintain the a^ion or the defence; and 
therefore praying judgment for want of AifHcient matter 
aUedged. Sometimes dtmurrera are merely for wanrof 
fuiheient form in the writ or declaration. Butin cafe of 
exception to the form or manner of (^leading, the party 
demurring, mud by Stats, 27 EHx\ r . 5 : 4^5 An, c, 16, 
fee forth the canfs of his demurrer. See titles Amende 
ment^ Pleading,’^ And lipoo either a gen»alot fitch fpe^ 
c/b/ demurrer, the oppolite party tdufl: aver it to be futfi- 
<denc, which is called a joinder in demurrer 3 and then 

the 



DEMURRER. 


thd'pArtl«s ar6.At IffUe id point pF law } wjiicli i/Toet u$ 
above mentioned^ the judges of the court bcfort^ wbieh 
the adion IS brought muft deteriimp* ^ Comfit, 
ptfifh L, hh 4^ c. 40 : i la/k 71* ^ ‘ ' 

A tlemurier may be^ tp s (1. e# the origina], 
where the proceedings* aiie by ^iglnat/) to the count, or 
decLication, or to any part of thh pleadings. 

A demurrer is admitting the'matter of U&9 dnee it 
f tftrs i})e lana arijti^ on tbi fa^ tolhtt jHdgmftU CoM't ; 

and therefore the fad; is taken to be true on fuch //r- 
mr'fiet, or otherwife the Court has no foundacion on 
which to make any judgment* of C. P* 55. 

Ai. a demurrer at Cofntnon /« 7 » diJ confif:^ all matursjon - 
mally / / adid ; fo now by the Jia/tutei a general demm t 
(jn/tjj Ml matters f leaded^ though informally, H^b, 253. 
liUt a J pi C'(fl demutt L7 admits only facts ou^/pleaded- 

J\murttts are renaaly whhout (hewing any particular 
caufes ; or fpectah where the caufes of dtmwrtr arc par- 
ticulaily fet down: and the judgment of the court is not 
to be piaycd upon an infudiciept declaration or plea# 
otherwife than by a dcmfiner\ when the matter comes 
judi^.ia^y before tbecouit. If in pleadings, (sTr. a mat- 
ter U inlufliuently alledgcd, that the court cannot give 
certain judgment upon it, a general //rmurrr; will fufiice; 
and for want of fubdance, a general dtmmtif is good : 
but for want of form, there mull be a fpecial demurrer^ 
and the caufes ipecially aHigned. "I he practice is now, 
on a fpevial d,.muneft to take advantage of any real er- 
lor, though net expre/ted, in the caufes afTtgned. 

A roan who demurs generally, (hall take advantage of 
a^l ni \tters which arc rcquiiite to (hew a good right or 
title in the plaintiff. Plmd, Com* 66 « : Hob, 301. 

If a m.'in demurs for form, he mu(l (hew fperially the 
caufes of demurrer. 2 JRal, 330: Stat:, ubt Jupra : R, M, 

1654- § 17- 

If there be a general demurrer (o the declaration, the 
plamijff may apply to a judge for a fummons for leave 
to amend ; if not, he may proceed to Jain in demurrer, 
ar 1 make up the demurrer-. book himfelf, a copy of 
uhjcli he is to deliver to defendant's attorney, and if not 
paid for on demand, fjgn judgment, R. Tr, 12 IV, 3, 
In cafe of a demurrer to a plea, by a plaintiff, the 
deroi ner-book cannot be made up by the defendant, un 
til default made by the plaintiff. R, !•, i i W, 3. 

Detintttrs likcwifc, are either in anions at law# or in 
fmts in equity. 

A Demutt a In Equity^ is nearly of the fame nature 
with a demurrer in Jaw ; being an appeal to the judg- 
tnent of the court, whether the def<;nd&nt; (hall be bound 
to anfuer the piaiiitifF's bill: as for want of fufficient 
matter of tqury therein contained : or where the pi ain- 
t)ff' upon his owl) (hewing appears to have no right; or 
where the bill (eeks a djlcoveiy of a tldng svhich may 
caufe a forfeiture of any kind, or may coovid a man of 
any ciiminal mifbehaviour. For any of thefe caufes, a 
defendant may demur to a bill in equity; and if on de- 
murrer ihe defendant prevails, the plainti^f^s bill (hall be 
difiaiilcd ; if the demurrer bl^ over-ruled, the defendant 
is ordered 10 apfwer. 3 Comni. 446. 

It is allowed a good caufe of diumnet in Chancery, 
that a bill is brought for part pf a matter oMy, uhich is 
proper for on^Jntire account, becagfe the plaintiff fhajl 
nor and make a multiplicity of fuitc* Vertu <9* 
Vot. I, » 


If M’^ighal hiU be brought fot maUen^ past p/^hki 

an in u former bill and decree^ find part krw, or ^ way tf 
fuppdedmial bill; the court will, on a demurred <0 fo. 
much as was contained in the former dcuee, fend U to 
a tnafter to Aa what was, and what was not in the firft 
bill# arui allow the ^rwrirm'.accpidingly. Qdb, £. R. 1^4. 
See farther# title CJ/ancety, 

After the piaindfl^ and defendant have joined ifTue in 
which goes to the whole, neither of them can / 4 r- 
mur^ without confent of the other. But there may be a 
demmrit to evidence. Though now it is mote ufual to 
take exceptions to evidence at the bar at Nif thtpt, ote 
unatp which is tanumounc to a demmtr. If doubts 
arife, cfiAs are made, or points referved, and a verdi£h 
taken, fubje<^ to the opinion of the Court, See pqft, title 
Demutrer to BMdithe, , 

If a defendant pleads to part, and demurs to part; the 
demurret (hould be determined, and the i^ite laA i 
becaufe upon the trial of the i/Tue, the jury may afT^fs 
damages as to both. Paht- 517. Where there is t de^ 
tnutret in pare, and i^ue is joined upon the other part, 
and the plaintiff hath judgment on the J^murret t here he 
may enter a Non-piof, as to the ifTue, and proceed to a 
writ of enquiry upon the demutt a : but otherwife he 
cannot have fuch writ of inquiry. 1 SMk^ 219: See 
1 ^ra 532, 574. 

If there be three counts in the declaration, to which 
there is a general demurrer ; if any one of the counts be 
good, judgment mud be for the plaintiff, if fuch coanf^ 
can be joined, with the other two. 1 //^^', 252. 

A ikmwter is to be (igned, and argued on both fidps* 
by counfel. After a tkmutter is joined, the plaintiff 
having entered it on the roll, delivers the roll to the Se^ 
condary, and makes a motion for a Conjtlium or day CO 
argue it, which the court grants of coiirfe, on the Secon* 
daiy*s reading the record ; then \\itdLmutrer mud be en- 
tered by the plaintiff in the court-book with the Secon-* 
dnry, who, on his rule fets down the day appointed for 
argument, at lead four days before the demuntr is ar- 
gued : and paper- books, containing all the proceedings 
at length, which are afterwards entered or. record, are 
made and delivered to the judges, two days before argu* 
went, Sec Imp. K. P. 

The demutt a it argues fiid, and the Court will hear 
but two counfel on a day, *ij%. one of a fide; and, if 
defired on either fide, (unlefs the cafe be veiy plain,) 
the court will hear further .irgumenta ilio next term. If 
the major part of the judges of the court cannot deter- 
mine the matter on the denut ret , it is to be fent into the 
Lxchcquer-ch.inilitr to bcdeicimined by all the judges 
oi Zhgland. lA//. 71. Demuircrs arc now f/cqiicntly 
pul in for delay. In fuch cafes, the party wjfliing to 
avoid the dcl.iy, mr^kes up four demuircr books, and 
delivers to the judges, two days before the day when 
judgment is moved for; which as given of courfe with- 
out argument. 

When the Court gives judgment on dcmvtrir in debt 
for the plaintiff in the action, the judgment is for the 
plaintiff to recover hU debt, cofts and damages ; but if 
it be in a6)ion on the a writ of inquiry of damages 
mud be aw;trded, before the plaintiff can have yA«/judg- 
roent. If judgment on ihtdemutto is for the defendant 
in tho aAioiii the judgment is, that the plaintiff take 
3 C nothing 



DEMURRER. DEN 


noiliinp, by bis writ, bill, and that the defendant 
• £0 without day. IFM's !n,}. (^50^. 

General th^tiurnr being ^entered, it cannot be :*dtPr- 
wards waved without leave of the court, but a fpcual 
^murrtr generally may, unltTs the plaintiH* hath loft a 
term, or the aflizes by the defendant’s d^niunJfi^r, Impe% 
K. B, 

Dkmurrer to KviDhNvi:. I'his happens wliere a 
. record or other matter is produced in evidence, con- 
cerning the legal confequences of which there arifes 
a doubt in law: in which cafe the adverfe party may, if 
he pJeafes, demur to the whole evidence; which admits 
the truth of every fa^ tliat has been alledged, but de- 
files the fufficiency of them all in point of law to main- 
tain or overthrow the i/Tue, as the cafe may be. i /;//?. 
72: 5 Rrp. 104. This draws the queftion of law from 
the cognizance of the jury to be decided, rrs 7/ cngl^f, 
by the court, out of which the record is fent. 3 
37 ^- 

So if the plaintiff brings witne/Tes to prove a fafl, 
and a matter of law arifeth upon it ; if the defendant 
admits their teftimony to be true^ there alfo the defend- 
ant may ^fe/z/ur in law : and i > ujiay the plaintiff i/ernnr 
upon the defendant’s evidence. And in thefe cafes, the 
counfel for the plaintiff and defendant agree the matter 
of fad In difpute; ani the jury are difeharged ; and the 
matter of law is referred to the judges to determine. 

But where evidence is given for t.He King, in an in- 
formation or other fuit, and the defendant offers to de- 
mur upon iti the King’s counfel are not obli^etl to join 
therein ; but the Court ought to dired the jury to find 
the fpet ial matter. And, indeed, becaufe juries of late 
ufiially find a doubtful matter fpecially, detnmnn upon 
r.'iUn't' are now feldom ulcd. Sec 5 Rep. 104; 1 Inft. 
72: 2 Jtu}. 426. 

If the Court doth not agiee to a thmurrer to euibnct 
in a civil caufe; they ought to leal a bill of tx^iptizus^ 
fee. 9 Rep. 13 — See title /-?.// vf Exceptions. 

DtwuRKLR TO iNDic TME NTS, 'J'his IS incident to 
criminal cafes, as well as civil, when the fat^ as alledg. 
cd is allowed'co bo true, but the prifoner joins ilfue upon 
fome point of law in the indidment ; by which he in- 
fills that the fad, as Hated, is no* felony, tieafon, or 
whatever the crime is alledged to be. Thus, for in- 
fiance, if a man be indided for JelowouJly Healing a grey- 
hound, which is an animal in which no valuable proper- 
ty can be had, and therefore it is not felony, but only a 
civil treTpafe to Heal it : in this cafe the party indided 
may demur to the indidment ; denying it to be felony, 
though he confefics the ad of taking it. Some have 
hr l.l, (2 Hal. 1\ C. 257,) that if on demuirer, the point 
of law be adjudged a^ainfl the prifbfier. he fliall have 
judgement and execution, as if convided by verdid. 
But thib is denied by otliers ; (2 Hnnsik. P. C. e. 32, § 5, 
6;) who hold, that in fuch cafe he fliall be direded ana 
received to plead the general ifiue. Not iruH/y^ after a de- 
murrer dcierniincd againll him. Which appears the 
more reafonablc, becaufe it is clear, that if the prlfontr 
freely dlfcovcrs the fad in court, and refers to the opi- 
^ Aion of the court, whether it be felony or no ; and upon 
the fad thus (hewn, it appears to be felony ; the court * 
will not record the confefiion, but admit him afterw.irds 
to plead not guilty. 2 Hal. P. C. 225. .And this feem^ 

(o be a cafe ol the fame nature, being for the luoft part 1 


a miftake in point of law, and in the condud of' his 
pleading; and though a man. by mif-pleading, mav in* 
fome cafes lofe ^is property, yet the Jaw will not fulFer 
him by fuch nicelics to lofo his life. ITowever, upoa 
this doubt, deniufrers to indidments are feldom ufed ; 
fmcc the fame advantages may be taken upon a plea of 
Not guilty ; or afterwards in arreft of judgment, when 
the vcrdkl has ertablifhed the fad. Ste Smith y. Bo-jjen, 
Mch. 7 An. in which cafe the demurrer was continued 
on the record with a ctffet triatio cxitus, &c. and after 
the demurrer was determined againft the defendant, a 
/''ev/Vi!* was awarded. See 59, 60: Dyer^Sz 2 Ha:cL 
P. C. ufii fuprhin n : 4 Comm. 333, 4. 

DEMV-SANGUE, Half blood: where a ronn mar- 
ries a woman, and hath i/Tue by her a Ton, and the wife 
dying he marric.s another woman, by whom he hath alfo 
a fon ; now thefe two foos, though they are called bro- 
thns^ are but ht others of the half-blood^ becaufe they had 
not both one father and mother: and therefore by law 
they cannot be Juurs to one another ; for he that claims 
freehold as heir to another by defeent, muft be of the 
whole blood to him from whom he claimeth. Terms de 
titles Difcent^ Executor. 

DEN, from the Bax. Den. i. c. P'allis^ Locus Sylvef- 
//7x.] The name of places ending in dtf*, as Jl/ddem/en^ 
fignify the iliuation to be in a valley, or near 
woods. Bhiunt. 

J}f. N A.MD bl RQND, Is a liberty for fliips or vclTels 
to run or come afhore: and King Ed, i. by ch.arter 
granted this privilege to the Barons of the Cinyue Port:„ 
Phicit. temp, Ed. I . 

DKNA TEKRils, A hollow place between two hills; 
and the word dena is ufed for a little portion ol woody 
ground, commonly called a coppice. Ehmrfday. 

DENARII, A general term for any fort of ptcimia 
numcrafa^ or ready money. Paioch. Antii^ 320. 

Denarii ok Car it ate, Cullomary oblations made 
10 Cathedral Churches about the time of Fentecot?, when 
the p.irilh piicfts, and many of thcii people went in pro- 
ceflion to vifit their mother church: this cuftom was af- 
terwards changed into a fettled due, and ufually charged 
upon the paiiili prieft; though at firft it was but a gift 
o{ chanty^ or prefent, to help to maintain and adorn the 
biftiop’s fee. Cartular. Albnt% GInjhn. AlS.f. 1^*. 

DENARIUS, An penny : it is mentioned in 

the St at. Ed. I • de comtojitione menfurarumy Sec. 

Dunarius Dei, God’S penny, or eameji money given 
and received by the parties to contrails, iffr. Lart. Ed. 

I . The earneft money is called Denarius Dei, or God*s 
penny, becaufe, in former times, the piece of money fij 
given to bind the contrail, was given to God, /. e. To 
the church, or the poor. 

Denarius. B. J’etki, An annual pf»yment of one 
penny from every family to the Pope, during the time 
chat the Roman Catholic religion prevailed in this king- 
dom, paid on the fcall of St. Peter. See Peter^Ptnci. 

Denariv^ tertius Comitatus. Of the fines and 
other profits of the county- courts, originally when thole 
courts had fuperior jurifeklion before other courts were 
credled, two paAs were referved to the King, and n 
third part or penny to the E.arl of the county ; who either 
received it in Ipeeie at the afiifes and trials, or had an 
equivalent compolition/or it out of the Exchequer. Paroth, 

DENBERA, 
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DENBERA, From tbc Six. Den, a vafei and iirjf, a 
Harrow or hog.] A place for the runoing and feeding of 
hogs, wherei/i they are penned j by foiwe called a 6Ww- 
comb^ CenoiL i, i 

DENIZEN, See title Alitfi. 

DENSHIRING of LAND, Isihecafting parings of 
earth, turf, and ihibble into heaps, which when dried 
are burnt into alhes, for acompol! on poor barren land* 
This method of improvement is ufed on taking in and 
inclo/ifig common and walle ground ^ and in many parts 
%ji^En^hnd is called burn-heat ing^ but in Smffhidjbire and 
other counties, they term it dttfjhirhg of land. 

DENON DECIMANDO Modus, To be difeharged 
of tithes. See Modus Dteimandi, 

DE NON RESIDENTIA CLERICI REGIS, An 
ancient writ where a perfon was employed in the Kirig^s 
Icrvice, idc, to excufeand difeharge him ot non-rvjidcnee, 
2 Jnji, 624. 

DENTRfX, A fi(h with many teeth* Chart, Idtx, 6. 

Mona/l, Rawfty, 

DEODAND, Peo dandm,'] By this is meant what- 
ever perfonal chattel is the immediate occafion of the 
death of any reafonable creature : which is forfeited to 
the King to be applied to pious ufee, and dillributcd in 
alms by his high almoner, though formerly defined to 
a more fuperftitious purpefe. 1 //./*. C. 41 9; Fleta hb. 1 . 
r. 25. 

It feems to have been originally dcfigned as an expia- 
tion for the fouls of fuch were I'natchcd away by fnd- 
den death; and for that purpofe ought properly to have 
bcen^uen to Holy Church, in the fame manner as the 
apparel of a flranger who was found dead, wati applied 
to purchafe malTes for the good of his fouK And this 
may account for that rule of law, that n<> deodand is due, 
where an infant under the age of diferetionis killed by a 
fall frew a cart or horfe, or the like, not being in morion ; 
whereas, if an adult perfon falls from thence, and is 
killed, the thing is certainly forfeited. 3 hfi. 57^ 1 //. 
P, C 422. Such infant being prefumed incapable of 
ai>u,.d Jin, and therefore not needing a defedand to pur- 
chafe propitiatory maJTes. 1 Cornm. 300. 

Thus itands the law, if a perfon be killed by a fall 
from a thing Handing Hill. But if a horfe, or ox, of 
other animal of his own motion, kill as well an infant, 
as an adult ; or if a cart ran over him, they lhall in 
either cafe be forfeited as deodands ; which is grounded 
upon this additional reafon, that fuch misfortunes are in 
part owing to the negligence of the owner ; and there- 
fore he is properly punilhed by fuch forfeiture. Biael. 
i . 3. 5. 

Where a thing not in motion is thcoccafion of a man V 
death, that part only which is the immediate caufe is for- 
feited ; as if a man be climbing up .rhe wheel of a cart, 
and is killed by filling from it, the wheel alonje is a Deo- 
dand. I //. P. C. 42Z.«*-But wherever the thin|; is in 
motion, not only that part which' immediately gives the 
wound {as the wheel which runs over his body,) but all 
things which move with it, and help to make the wound 
more dangerous, (as the cart and loading, which in- 
creafe the prelTare of the wheel,) are forfeited. 1 Hmnk,. 

p. c.c.^e. , ’ 

It matters not whether the owner of the thine moving 
to the death of a perfon were concerned in the killing or 
Slot: ibrif a man kills another with my fword, the fword 


is forfeited. Dr, ^iud, / 2, r. 51. And therefjri fn 
nil indiflments for homicide, the iaiiruinent of death, and. 
the value, arc prefrnted and found by d\c Grand jury; 
(as th^t the Hroke was given by a certain penknife, value 
bd,) that the King or his grantee may claim the Deo- 
dand. For it is no Deodand, uolcfs it be prefented as 
fuch by a jury of twelve men. 3 /»yi. 57: 5 no? 

1 V. 144. 

No Deodands are due for accidents happening upon the 
high fea, that being out of the jurlfdiclion of the Com- 
mon law ; but if a man falls from a boat dr ihip in frelh 
water and is drowned, it hath been faid that the vcJTel 
and cargo are in llrlflnefs of law a Deodand. 3 Ivji, 58 ; 
X //. P. C, 423 ; Moll, de Jar. Mjut. 2. 225. 

Juries however have of lace perhaps too frequently 
taken upon thcmfelves to mitigate ihcfc forfeitures, by 
finding only forac trilling thing, or part of an entire 
thing to have been the occaJion of the death. But in 
fuch cafes, although the finding by the jury be hardly 
warrantable by law, the court of A . B. hath generally re- 
fufed to interfere on behalf of the Lord of the Franchife, 
to afiifl fo unequitable a claim. PoJL on llomic, 266, 

Dcodandb, as well as ocher forfeitures in general, 
wrecks, treafure-irove, (do. may be granted by the King 
to particular fubjeds as a PvOyal Franchife: and indeed 
they are for the moH part granted out to the lords of 
manors or other liberties ; to the pcrverfion of their ori- 
ginal dc/ign. 1 Cemm. 299. ^ 

If a man ridJngovera river, is thrown off his horfe 
by the violence of the water, and drowned, his horfe is 
not lhodand\ for his death was caufed pet curfum aqust. 

2 Co, 4S3. 

If a perfon wounded by any accident, as of a cart, 
horfe, die Within a year and a day after, what did 
it, is Deodand i fo that if a horfe Hrikes a, man, and at* 
terw'ards the owner fells the horfe, and then the party 
that was Hricken dies of the Hroke, the horfe, notwiih 
Handing the fale, (hall be forfeited as Deodand. PhrA'd, 
2f'0: 5 Re/>. no. 

I'hiiigs fixed to the freehold ; as n bell hanging in a 
Heeple, a wheel of a mill, unicfs fevered from the 
freehold, cannot be Deodands, 2 l^jl, 281. And there is 
no forfeiture of a Dtodand^ till the matter is found of re- 
cord, by the jury that finds the death; who ought* alfo 
to find and appraife the Deodand, ; Rrp, no: 1 Injl. 144. 
After the coroner’s inquifition, the Jhcriff is anfwcrable 
for the value, where the Deodand belongs to the King ; 
and ho may levy the fame on the town, Wherefore 

the iiiqucH ought to find the value of it. 1 Havsh, i’. C. 

Giants of Deodands how to be inrolled, 3 {ff 4 (if M 
c, 22. I. I'he goods and chattels of felode &c. 
were likevvifc anciently held to be Deodands, and are 
now forfeitable to the Crown. See title PeUde/e, 1 Ld, 
443 - 

DE ONKRANDO PRO RATA PORTIONIS, A 
writ where a perfon is dillrained for rent, that ought to 
li* paid by Others proportionably with him. F. N, B, 
.*34. if a man hold twenty , acres of land, by fealty and 
twenty Hiil lings rent ; and he aliens one acre to one per* 
/on, and another acre to another, £:fc. the lord fhall uoc 
ditli'ain one alienee for the whole rent, but for the rate 
and value of the land he hath piirchafed, JiA. And if 
he be diftrained for more^ he (liall have this writ. AtTj 
yat, Br, 586 , 
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DEPARTURE. 

DEPARTURE, A term of law properly applied to a 
defendantf who firlt pleading one thing in bar of an ac- 
lion, and being replied unco, in his rejoinder, quits th.'it 
and fhews another matter, contrary to, or not purfuing 
his firft plea, which is called a tirpartur^: from his /»/".r : 
alfo wlieie a plaintilF in his declaration lets forth one 
thing,' and after the defendant hath pleaded, the plain- 
tiffin his leplicatioii new matter different from his 

declaration, this is a liV/m/zw/r. PIr.uJ. 7, 8 : 2 Inf. 147. 
But if a plaintiffin his leplication dehart from his count, 
and the defendant takes ilfue upon it*; if it be found for 
the" plain fiH’, the dcfVudjnt ihall cake no advantage of 
xhsit ilrpamoc '. though it would have been otherwiic, if 
he had demuired upon it. Rnvm. 86 : i Lil. Abr. 4^4V^ 

If a man plead u general agreement in bar, and in his 
rejoinder alledge a fpecial one, this is a drpmiurc in 
pleading : and if an aClion is brought at Common law, 
and the piaintifi' by his rcplu atfon would maintain if by 
virtue of a culloin, f-;V. it hath been held a dtpartwr. 

I Ahr, 638, Wheic a matter is omitted at full, it 

a depavtjof to plead it afterwards. Ibtd. If in cove- 
nant, the defendant pleads peiformance; and after re- 
joins that the plaintilF ouficd h is a d'^partinr from 
his plea. Raym. 22. In debt upon bond for perform- I 
tnce of covenants in a Icafe, the defendant plead- 
ed performance ; and afterwards in Ins rejoinder fet forth 
that fo much was paid in money, and fo much in taxes, 
Ci/f. upon demurrer, ir was adjudged a departure from 
the plea; becaufe he had pleaded performance, and af- 
terwards fet forth other matter of exciife, . 1 Salk, Z2 1 . 

Debt upon bond for performance of an award, made 
for payment of money ; if the defendant plead pcrlonn- 
tnee, and the plaintiff having replied and afflgned a 
breach of non* payment, the ilefcndhat rejoins that 
he is ready to pay the money at the day, iiV. this is a 
departure Irom his plea ; for performance is payment of 
ihe money ; and payment, and ready to pay, are differ- 
ent iffucs. Sid, 10:4 Leon. 79. In debt upon bond for 
non-performance of an award ; the defendant pleads that 
the aw.ard w.as, that he Ihould rclcafc all fuits to the 
plaintiiF, which he had done ; the plaintiff replies that 
fuch an award was made, but that the award was fur- 
ther, that the defendant Ihould pay to the plaintiff fuch 
a f'ini, kjfe. the defendant rejoins that tiue it is, that by 
the award he was to pay the plaintiff the fiid fum, but 
fnat the award was :ilfo, tliat the plaintiff' ihould releafe 
to iiic defendant all actions, c :V. which he had not done; 
on demiurer tills was held a deunume from the plea, 
being all new matter. 2 Buld. 39; Qodb. 159: 1 AV'/! 

637. After W/W' arlvtrtum, the defendant can- 
not plead ilut the award is void, without being a r/, .r- 
tmr from the former plc.i : and if where r. d iiA ttja d is 
plc:<led, then the award fet forth, and a joinder ili'it 
it wai not tendered, it is a i/epatfun, l Liv, 133: 

383. 

A depafture muff be always from fomething that is 
ttrial\ or it wfflnot be allowed: if in trelpais for taking 
goods, the plaintiff' reply, that after the taking, the de- 
frndanl converted them to his own ufe, this being in 
abu>e, mik.kes a ircjpal:i ; .md the coqverffoa is either 
tiovcr on* trefpafs at the plaintiff’s cleilion, fo th.at by 
his rcpllLati^>n he ma\ make ii trefpafs, and be no ,4- 
pa>iinc. 1 221, 2 2 2. cniitridauca ol time, fife. 

laid «'is to proaiifes, the pUinliif h not tied to a pregi'i; 
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day ; for if the defondaiit by his plea, force the plaintiff' 
to vary, it is no dtparture froin his declaration. 1 Velf 
640, 641. And if another place be raentioued in the 
replication, in action of debt ; as this is a pei fonal thing, 
it is no tiepariwci becaufe he who is indebted to another 
in one place, is fo in every place. $U, 228. 

If new matter which explains or fortifies the bar be 
rejoined by the defendant, it is not z departure, i inif. 8 ; 
97, 8 ; Co, Lit. 304 a, 

A departure being a denial of what is before admitted,, 
is a faying and un faying, and for that an iffue cannot ffje 
joined upon it, it is bad for the incerraincy. r ’L/V. 444. 
bee further titles Pleading : Hovel AJJignment'. Trefpafs, 

Dfparturk in DcspiTb OK THE COURT, and entry of 
it. See title Default, 

Departure op gold and silver, Thepaitinq or di- 
viding of thofc metah, from others that arc coarfer. Sec 
Stilt. 4 IJ, 7, 

DEPOPULATIO AGRORUM, Deftroying and ra- 
vaging a country ; an offence where the benefit of ciergy 
\vii% denied at common law. 2 Hal} PL 333. See title Cler- 
gy, htnefit of 

DEl’OrUI.ATlON, Depopulatie,'] Is a walling or Je- 
llrudlion ; a defoiation or unpeopling of any place, by 
fire, fword, peUilence, fjj’r. 12 Rep. 30. 

DEPOPULATORKS AGRORUM, Thcfe were great 
offenders, by the ancient common law ; fo called, becaufe 
by proltrating and ruining of houfes for habitation of the 
King’s people, they, as it were, depopulatcA towns and vil- 
lages, leaving them without inhabitants. See Stat, 4 Hen. 
3.^.2: 3 Jnf, 204. and title Clergy, beuefil of, 

DEPOSITION, Depojitio,'] The teffimony of n witnefs, 
otherwife i alldd a deponent, put down in writing by w.ny 
of iinfwer to interrogatories exhibited for thatpurpofe, in 
Chanceyy, fife. Proof in the High P6urt of Chavetiy is 
by dt'fofifiovs of witnelfcs ; and tbef copies of fuch regu- 
larly taken and publiffied, are read as evidence at the hear- 
ing. For the purpofes cf examining witneffes in or near 
Lo:don there is an examiner’s office appointfd : but for 
Ibch as live in the county, a commiffion to examine 
witneffes is ufually granted to four commiffioners, two 
named of each fide, or any three or two of them to take 
the depoficions there. And if the witneffes reiide beyo id 
Tea, a commilfion may be had to examine them there, up- 
on their own oaths ; and, if foreigners, upon the oaths of 
two Ikilful interpreters. And ir hath been ellabliOied that 
the depofftior of an Heathen who believes in the Supreme 
Being taken by commiffion in the moll folenin manner 
according to the cuffom of his own country may be read 
in cvi Jcnce. l Atk, 21. — The commiffioners are fworn to 
take the examinations truly and without partiality, and 
not CO divulge them till publiffied in the- Court of Chan- 
I eery; and their c|^rks arc alfo fworn* to fecirccy. 'Ihe 
witneffes are compellable by procefs of Jul poena, as in the 
courts of Common law, to appear and fubmit to examina- 
tion. And when their dcpoliiions are taken they are 
• tjunfmictcd to the t ouit with the fam^ care that the an- 
! fvver of a defendant is fent. 3 

Afcer a wiiuefs is fully examined, the examinations are 
lefid.osver to him, and the witntTs is at liberty to altrr^ or 
amend any thiug ; after which he them, and then, 

I and not before, the examinations ^re complete, and good 
ei’ideni.e. X P, IJ'^ms, The fame practice prevails in 

the Commons, in Ecclefafical caufes. 


Whfjro 
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Where a wai examined in a cau/c in Chanceryi 
and, examination tHed^ the Matter of tiie 

Roll*, upon advlfing with the Matter in Chancery then in 
court, denied che making ufe of the depujttimts^ as being 
not perfr^. i P, fPtns, 414.’ 

But where, aftet' an ordev for fuhlicatiant defeudnni ex- 
amined n wicnefs, and then perceiving (he irregular! cy (it 
being after publication) the defendant on the u/u.d aj^dn- 
’viihy himfcK, his clerk'in court, and folicitor, that they 
had not fen^ nor nAtoidd fee any of the depofitionst got an order 
ip re-examine this witnefs; but before re-examination the 
wi:nefs died ; upon affidavit of thw, Ld. Ch, Parker or- 
clered that the defendant mrght make ufe of the drpof^ 
iionj, the rf -examination being prevented by the adt of 
God. I A ITwr- 415. 

Depojitions in the Chancery after a caufe is determined, 
may be given in evidence in a trial at bar in B,R. in a 
fuit for ihc ftme matter, between the fame parties, if the 
party that depofed be dead ; but not otherwife, for if he 
be living, he mutt appear in perfon in court to be ex- 
amined, I fiV. 445, * 

See further as to theadmiliion of written depofitions in 
evidence at Common law. BuiLN.P. 229, 239— 242, 
and this Didl. title Entidence* 

Depof lions of informers, ^c, taken upon oath before a 
coroner, upon an inquilicioii of death ; or before jufticcs 
of peace on a commitment or bailment of felony, may be 
given in evidence a trial for the fame felony ; if it be 
proved on oath that the informer is dead, or unable to 
trrivel, or kepr away by the procurement of the prifoner ; 
;ii (] oath mutt be made chat the depoftions are che fame 
that were fworn before the coroner or juftice, without any 
alteration, z ITa\vk» f*. C. 

Depofitions taken before a coroner, cannot be given in 
evidence upon an appeal for the fs 'te death ; becaufe it 
is a difierent profecution from that wherein they were 
Liken ; And it lias been adjudged, That the evidence 
gi\cn by a witnefs at one trial, could not, in the ordinary 
ourfc of juttice, be made ufe of againtt a criminal, on 
the death of fuch witnefs, at another trial. 2 //. A C* 
'l‘be examinations of wiincttcs abroad, and of fuch as 
?re aged or going abroad do bene efe^ to be read in evi- 
c'cnce, if the trial ttiould be deferred til! after choir death 
€-r departure, are now very frcqaenily ette^ed by mutual 
L'onient in trials at Common law, if the parties are open 
and candid : and this may altt) be done indirct^ly at any 
lime, through the channel of a Court of Equity: but 
lucii a pradtice has never yet been adopted diredly as 
a rule of a court of law. Yet where the caufe of a<ilion 
arifes in India, and a fait is brought thereupon in any of 
the courts of fVefitninJlir, the Court may iffuc a epm- 
mittlon to examine witneiTes upon the fpot, and tranfmlt 
the depofitions to Etigland, Stat, 13 Geo, 3. r, 63. 

Deposition is oted in che law in another fenfe, viz, 
7 'o (ignify tlie depriving a perfon of fome dignity. Sec 
titles Degradation ; Depri vajion, 

Dcpofitioii is alfo taken for death ; and <//Vj depefittonis, 
the day of one's death. LUt. Didl, 

DEPRIVATION, Dei>rivntio.'\ A depriving or taking 
away ; as whe^ a bittiop. parfon, vicar, ih depofed 
his preferment. Oi dcp}ivatii>ns there are two lores, 
deprlvath d bemficio, nh offn io \ the deprivation a lc~ 
wfiito is when for fome great crime, a minitter is 
wholly dipthrdoi his living: And deprivation ah ojfi^ic 


DEPRIVATION. 

IS' whefo a mloitter f# for ever deprived of his 
which is alfo called depofitim or itegradatm ; and is com- 
monly for fome heinous oifence meriting death; and per- 
form^ by the bifhop in a folemd manner. BhmU See 
Digradation, 

Deprivntio d himficio is an aft of the Spiritual Court, 
grounded upon feme crime or defeat in the perfon deptnved 
by which he is difeharged from hib fpiritual promotion or 
benefice, opOn fiifficicnc caufe proved agaiott him. 1 Nof, 
Abr,6\\, 

Deprivathn mvf alfo be by a particular claufe in fome 
aft of parliament : xhe deprivation of biihnps, 'i/r. is de- 
efared lawful by ttatute 39 Eliz, c, H. And by the King's 
commiffion, as he hath the fupremacy lodged rn him, « 
bfttiop may be deptivcdi for fince a bittiop is vetted with 
that dignity by commifiion from the King, it is rcaibnable- 
he ihould be deprived, where there i$ jutt caule, by the' 
fame authority: but the canons direft, that a bttttop 
(hall be depri vydxw a fy nod of the province; or, U fhec 
cannot be attembled, by the archbiihop; and twelve bu 
tttops at leatt, not as his atttttancs, but as judget. It 
has been adjudged, chat an archbiihop may drprivis bt« 
ihop for fiuiony, for he hath power over his fdlTra* 
gans, who may be puniihed in the archbiihop*^ cotift for' 
any offence agalnlt their duty. 1 5^/i.i34. 

Bijhop, 

The caufes of deprivation are many : if a derk obtain n 
preferment in the church, by fimoniacal contraft; if he 
be an excommunicate, a drunkard, fornicator, adaltem, 
infidel, fchifmatick of heretick; or guilty of murdef,,v 
manilaughter, perjury, forgery, Wr. If a elerk be il- 
literate and not able to perform the duty of his charcH ; ^ 
if h$ is a fcandnlous perfon in his life and converfation 
or battardyi^^objefted againtt him : if one be a mere lay-' 
man, and holy orders ; of under age, viz. the age 
of twenty-three years; be diibbedient and incorrigible to 
bis ordinary ; or a con<^nonformiil to the canons ; if a par- 
fon refufe to ufe the Common Prayer, or preach in dero- 
gation of it ; do not adminitter the Sacraments, or read 
the Articles of Religion, ^r. See titles Parfon\. Clergy, 

If any parfon, vicar, i^c. have^one benefice with cure 
of fouls, and cake plurality, without a faculty or difpen- 
/keion : or if he commit watte in th^ houfes and lands of. 
the church, called Dilapidations, all thefe have been held 
good caufrs for deprivation of prietts. Degg*f Pmrdln^t 
CtiunfiJlar^ 98, 99, fslc : 3 lafi, 204. Sec titles Achforifinf II ; 
Chaplaifi\ Ceffion, And rcfufing to Ufe the Commbn 
Prayers of the church, plurality of' livings; fsfc, areeauie.^ 
of deprivation ipfo faPo, in which cafe iHe church ffioH be 
void, without any fentcncc declaratory ; and avoidances 
by aft of parliament need no declaratory femencei But 
in other cafes there mutt be a declaratory fentencc. Dyer 
275. See title 

Where a benefire is only voidable, but not void before 
fentcncc of deprivation, the party mutt be cited to appear; 
there is to be a libel ngatntt him, and a time affigned to 
anfwer ir, and aifo liberty for advocates to plead, ^nd 
after «all a toiemn fentence pronounced : Though none of 
thefe formalities are required, where the living is made 
ipfo fa^lo void. Can, IZ 2 , If a deprivation be for a] thing 
merely of ecclefialtical cognizance, no appeal li^ n' but 
the party Ifas his rcroc^dy by a commiffion 9f review, 
whi«.h is granted by the King of mere grace. 

DEPUTY, 
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T>ErurV, Drfxttatus,] One that cxcrciics an oflice, 
i'Jc, in another inan*« right ; whofe /brfciture or mifde- 
uieanor, (Iiatl caufe him^ whofc e/t/rz/y he is, to lofe his 
oiHcc. The Common lavv takes notice of tkf>uua in many 
cafes, but it never takes notice of undcr-deputies; for a 
ikputy Is gct^ccally but a perfon authorifed, who cannot 
authortfe another, i LilU Mr. ^46. A man cannot make 
his/Z^uiy in all cafes ; except the grant of the office judify 
him in it, and where it is to one, to execute by^^iT^w^', Jii’c. 

And there is a gieat difference between a i/t*/r/ry and 
adignee of an office ; for an affignec hath an intcreft in the 
office itfeJf, and doth all things in his own name 5 for 
whom his gran ter ffiall not anfwer, iinlefs in fpccial cafes. 
But a deputy hath not any intered in the office, but is only 
the ihaJow of the officer, in whofe name he doth aM 
things. And where an officer hath power to make affigns, 
he may implicitly make deputies^ And a fheriff may make 
Qd^r/74/y, or under- flierifF, although he have not fuch ex- 
prefs words in his patent. 9 Rrp, 49.<^C«uv/. 

A deputy c0zr.not mnke a deputy ; becaufe it implies an 
affignment of his whole pt/wer, which he cannot alTign 
over ; but he may ini power anotner to do a particular 
a^. 1 SaU, 96 : Lit. 379. 

Judges cannot ad by deputy, i uc. are to hold their 
courts in perfon ; for they may noc transfer their power 
over to others. 2 Hawk* P. C, c. 9. But it has been 
adjudged, that recordeis may hold their courts by deputy. 

I /Lrv. 76. The office of Cujhs Brtv<um and Chiro- 
grapher in C, B. cannot be executed by deputy. 1 Helf. 
,Abv. 644. A deward of a court may make a deputy, and 
ads of an under-{leward*s deputy have been held good in 
fome cafes. Cro. Eli%. 534. 

A coroner ought not to execute his office by deputy , it 
beipg a judicial office of truH ; and judicial offices are 
annexed to the perfon. i Lil. 446. If the olffice of park- 
crihip be granted to one, he may not grant this to ano- 
ther; becaufe it is an office of trull and confidence. 
tk Ley. 

A bailiif of a liberty, may make a deputy. Cio. Jac, 
2*\.o. And a condable.may make a deputy, who may 
execute the warr.int direded to the conHablc, 2 
Danv. 48 a< See title C&njtahle, 

When an office defeends to an infant, ideot, LSc. fuch 
may make a deputy of eourfe. 9 Rep. 47. Where an 
office is granted to a man and his heirs, he may make an 
affignee of that office ; and by confequence a deputy* 

A Deputy of an office, hath no iniereft therein, but doth 
all things in his mailer’s name, and his mader (hall be 
anfwerable ; but an affignee hath an intcreil in the office, 
and doth all things in his own name, for whom his grantor 
ihall not anfwer, unlcfs in fpecial cafes. Tirriuj de Ley, 

A fuperior officer mull anfwer for his ikputy in civil ac« 
tionS) if he is not fufficient : but in criminal cafes it is 
olherwife, where deputies are to anfwer for themfelves. 
a Jtr/I* 191, 466 ; fsf Stud. c. 42. 

DE QUIBUS SUK DISSEISIN, A writ of entry, Sec 
F.N.B.19U 

D£R« From the Sax. Dtcr, Fera.] The names of 
places beginning with this word, fignify that formerly 
wild beads herded there together. 

DERAIGN oa DEREyN, Difiationa'^i^ diratiunare.'l 
Seems* to be derived literally from the Fr. deraij^mr of 
derwtr. To confound and diforder, or to turn out of 
couric or difplacc 3 as deraignmm or departure out of . 
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religion, Stal. 3*1 H. S, a^p. 6 . And dryaigntnenf and dif- 
chargeof their profeffion. Stat, 33 H. 8 . c. 29. Which is 
fpoken of thofe religious men chat forlook their orders or 
profeffion ; and fo doth Kitchen a(e it, where he fays the 
lelTee entered into religion, and afterwards was Jerainrd, 
^157, 

lu our Common Lazv this word is ufed diverdy ; but 
generally to prove, viz. to deraign that right, dezah^n the 
wairanty, fAc. Qlanv.Ub. z.cap.(y\ F. N*B. 146. If 
a man hath an edate in fee with warranty, and enfeods 
.a llranger with warranty, and dies ; and the fcodec 
vouches the heir, the heir Ihall derain the fird wan'aniy, 
i^i. PLowd. 7. And jointenants and tenants in common 
fhall have aid, to the intent to deraign the warranty para- 
mount. 31 tap. I : See BtaBon, lib* 3. traB. z. cnp. 
28. Britton applielh this word to a furamons that they be 
challenged aft defective, or not lawfully made, cap. 21* 
And Skene confounds it with our waging and making of 
law. See Lex Deraifnia. 

Perhaps this word dtraign, and the word deraignment de- 
rived*from it, may be ufed in the fenfe of to pzor.^e and a 
proving, by difproving of what is aflerted in oppofition to 
truth and fadl. 

DERELICT, DercliBui.'] Any thing forfaken or left; 
or wilfully cad away. DerehH lands fuddcnly left by the 
Tea belong to the King : but if the Tea A^rink back fo 
Aowly that the gain be by little and little, i.e. by fmall 
and imperceptible degrees, it (hall go to the owner of 
the land^ adjoining. See 2 Comm, 261. 

DESCENDER, fPrit of formedun in. A writ which 
lietli, where a gift in tail is made, and the tzmant in tad 
ahencs the lands entailed, or isdiAeifvdof them and diej.; 
the heir in tail Aiall have this writ againd him, who is 
then the adual tenant of the freehold. 

2 1 2, Sec title Formedon. 

DESCENT, or Hereditary Succession; 

Lat. Dffren/us ; Fr. Di/cent ; in which latter way the term 
is ufna'l) fpelt in all old law books.] The title whereby a 
man, on the death of his ancedor, obtains the freehold 
ellatc of fuch ancedor, by right of reprefentation, as his 
Itisothcrwifedefined; The order or means 
whereby lands or tenements are derived unto any man 
from his ancedor.— An Heir is he upon whom the law 
cads the edate immediately on the death of his ancedor : 
and the edate fo defeendiog, is in law called the Inherit- 
ance. See 2 Comm. zoo. lib. 2. c. 14; from whence much 
of the following matter is abridged. 

It may not be an ufelefs preliminary obfervation, that 
the law of De/emts of leal tjlates, is totally didindl from 
that of the Dijiribuiion of per/onal properly ; for which 
latte> fee title Executor III: V. 8. 

Df/cent, being created by law, and the mod ancient 
title, it is termed the wortbied means by which land can 
be acquired ; and an Heir is in by that, in preference to a 
grant, or devife, ftde, which are called titles by purchafe. 
It is a rule in law, that a man cannot rai(e a fee- Ample 
to his own right heirs, by the name of heirs, as a /»;- 
chafe, either by conveyance or devife ; for if he devife 
lands to one is thfheir at law, the devife is void, and 
he ffiall take by dejeetu. 54, 126. And it is tho 
fame where the lands will come to the heir, either in'^a 
director collateral Hoe; or where the heir comes to an 
j edate by way of limitation, when the word heirs is not a 

1 word 
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word otfurch^/e. Ii!J* A father hath two roni.by love- 
ral ventersj and devifes hia land to his wife for iife^ and 
after h^r deceafe to hia elded fon ; though the fon doth 
not take the edate prefentlv on the death of bis father^ 
he (hall be in by ch/LtM^ and not by purchafe^ and the 
devife (hall be void as to him Style : i Nelf, Ahr. 6^5. 
But it is faid he ix\ay make hit ele^ion« and take by 
Aevt/e^ ifhepicafcs. 

A man being fcifed of lands which he had by the mo- 
ther’s lide, dcvifhd them to his heirs on the part of his 
mother ; and it was adjudged^ that the devifee (hall take 
by iltfcent ^ Lti\ 1 ay. And when the heir takes that 
which his amejiot would have taken if living, he (hall 
take it by dt/cent^ and not by purchafe. Danv. 557. 
But generally, where an edate is devifed to the heir at 
law, attended with a choigCy as to pay monqy debts, 
in fuch cafe he takes by purchaje^ and not by defcent. 
Though conditions to pay money have been condrued 
only a charge in equity and that they do not alter the 
ilefioit at Common law. i 593 . \ Salk 241. See 
further, Limitatioui Pm chafe \ EJlatt\ fVilL 

If one die feifed of land, in which another hath right 
to enter, and it defcends to his heir; fuch (hall 

take away the ochcr’ii right of entry, and put him to his 
adHon foi recovery thereof Stat, 32 /f cap 33* Ca. 
Lit. 237. But a dcjicnt of fuch things as lie in grant, as 
advowions, rents, commons in groTs, G/c. puts not him 
who hath right to his action. Co Lu. 237 : z Danv. 
Ah 561. And a deju nt (hall not take away the entry of 
an infant ; nor of a feme covert, where the wrong was 
dor c to her dunng the coverture. 2 Daiiv. 563. 

The Do£inne of Dt/tenis^ or law of inheritance in fee- 
fimplc, is a point of the highed importance, and is in- 
deed the principal obje£l of the lawi of real property in 
England. All the rules relating to purchafes, whereby the 
legal coLirfeof defeents is broken and altered, perpetually 
refer to this fettled law of inheritance, as a datum or 
frll principle univerfally known, and upon which their 
iuofequent limitations are to work. 

In order therefore to treat a fubjeft of this univerfal 
confequence the moie clearly, it Teems better to lay adde 
fuch matters as will only tend to caufe embarraffment 
and con fu (ion The qucAion, who are, and who are not 
capable of being heirs, comes more properly under the 
titles Hat ; Aitatndei , Efcheat \ which fee. We may alfo 
pafs over the frequent dlviiion of defeents, into tho(e by 
Citjlom^ Statute and Common Im^. As tp defeents by prir/i- 
ad at eujlomi as to all the Tons in gavelkind, or to the 
youogeft in Borough Enghjh, fee thofe titles, and title 
Cuflomi and as to defeents by fiatute, or fees- tail per 
Jot mam doni, in porfuance of the Stat. of Wefim. z; fee 
titles Li/mtaitons ; Tenuii. 

As the law of Defeents depends not a little on the 
nature of kindred, and the feveral degrees of confan- 
guinity, it will be previoufly neceflary to ftate, briefly, 
the true notion of this kindred or alliance in blood. 

Consanguinity, or kindred, is deflned by the writers 
on thefe fubjedls to be vtnculum perfonarwn ab eodem Jltptte 
^dgfcendentium ; the connexion or relation of perfons de* 
feead^d from the fame flock or common anceftor. This 
conikngainity la either lineal or coUaceral. 

Lineal confanguinity, is that^ which fubfifls between 
perfons, of whom one is defeended ita a direA line from 
the other, as between a man and his father, grandfather, 
and great grandfather, and fo upwards^ in the direct afeend- 


ing line; pr between a man and his fon, grandfon, gtei^- 

t randfbn, and fo dpwnwa^s in the direO dfeenArng line. 

very generation, in this lineal dired confanguinity, con* 
(littttcs a diflerent degree, reckoning either upwardm or 
downwards : the father is related in the flrft degree, and 
fo likewife is the fon ; granddre and grandfon in the fe- 
cond ; great grandflre and great gra^fon in the third. 
This ie the only natural way of reckoning the degrees in 
the dire^ line, and therefore utiiverfally obtains, as well 
in the chul and canon, as in the Common iafof* 

Collateral kindred hnlwers to the fame defcripcion : 
collateral relations agreeing with the lineal in this, that 
they defeend from the fame flock or anceflor ; but dif- 
fertng in this, that they do not defeend one from the 
other. Collateral kinfmen are fuch then as lineally 
fpring from one and the fame anceflor, who is the flttpo^ 
or root, iht /Itpes, Crunk, or common flock, from whence 
thefe relations are branched out. As if a man hath two 
Tons, who have each a numerous ilTue ; both che(e iflues 
are lineally defeended from him as their common ancef- 
tor; and they are collateral kinfmeo to each other, be- 
caufe they are all defeended from this common anceflor, 
and ail have a portion of his blood in their veins, which, 
denominates them cottfangutneos. 

The very being of collateral confanguinity, confifls m 
this defeent, from one and the fame common anceflor. 
Thus ./f. and Ins brother are related; Why ^ Hecaufe 
both aie derived from one father : A" end his firfl coufin 
are related ; Why ^ Becaufe both defeended from the 
fame grandfathei ; and his fccond coufins’ claim to con- 
fanguinity is this, that they are both derived from one 
and the fame great grandfather. In Ihort, as many an- 
ceflors as a man has, fo many common flocks he bas» 
ffora which ttilateral kinfmen may be derived. 

The method of computing thefe degrees in the ca- 
non law, which our law has adopted (Co. Litt. 23,) is as 
follows. Wc begin at the common anceflor, and reckon 
downwards ; and in whatfoever degree the two perfont, 
or the mofl remote of them, is dillanc from the common 
anceflor, that is the degree in which they are related to 
each other. Thus A and his brother are 1 elated in the 
firfldegree ; for from the father to each of them i*^ counted 
only one; A. and his nephew are related in the(ccond de- 
gree ; for the nephew is two degrees removed from the com- 
mon anceflor; his own grandfather, the father 
The learned Commentator then proceeds to lay down 
a fcrles of Rules, or Canons rf It btritance, according to 
which, eflates are tranlmitted from the anceitoy to the 
heir, with an explanatory comment. 

I. The pfftST RULE is, t\\zx InlTcutnnsot Jhall haeallp 
DESCEND CO the iflTuc of the perfon who laft died adually 
feifed, in mjinuumi but iliall ntvet lineally ascend. 

Bv law no inheritance can veil, nor can any perfon be 
the aflual complete heir of another, till the anceflor is 
previoufly dead. Nano ejl hants viventts. Before that 
time the perfon who is next'* in the line of Aicceflion is 
called an heir apparent, or heir prefumptivc. Hun ap* 
parent w fuch, whofe right of inheritance is indefeaii- 
ble, provided they outlive the anceflor; astlieeldeft fon 
or hia liTue, who muft by the courfe of the Common law 
be heip to the father whenever be happens to die. Heirs 
piffumptrve are fuch, who, if the anceflor (hould*die im- 
mediately, would in the prefent circumflances of things 
be his heus \ but whole right of mbcriunce may be de^ 

feated 



DES 

fcated by the conttiigiivey of fome nearer heir being 
bom: as a brother or nephew, whofe prefumptivc fuc- 
ceffion may be deftroyed by the birth of a child ; or a 
daughter, whofe prefent hopes may hereafter be cut ofF 
by the birth of a Ton. Nay even if the cllacc hath de- 
feended^ by the death of the owner, to fuch brother, 
or nephew, or daughter; in the former cafes, the eilate 
ihall be deveded and taken away by the birth of a pofl- 
humous child; and in the latter, it (hall alfo be totally 
devefted by the birth of a poUhumous fon. fit* Dr^ 
fcMt 58. 

And befiJes this cafe of a pf>(lhunvous child, if lands 
are given to a fon who dies, leaving a filler his heir ; if 
the pjirents have at any diflance of lime afterwards an- 
other fon, this fon flialt deveil the defeent upon the liilcr, 
nnd take the eflate as heir to his brother. Cv. Lit. 1 1 ; 
Do*'/, yj St’tri. (i, I . r. 7. So the Came eilate may be /rr- 
quenfly dc veiled by the fubi'etfucfit birth of nearer pre- 
fumptivc heirs, before it fixes upon an heir apparent. 
As if an eilate is given to an only child, who dies ; it 
may defeend to an aunt, who may l>e ilripped of it by 
an after-born uncle; on whom a d^fequent iifter may 
enter, and who will again be c .^piiyed of the eilate by 
the birth of a brother, the heir apparent. C/jri//ian\ note 
o;j 2 208. 

It feems determined that every cue has a right to re- 
tain the rents and profits which accrued whilft he was 
thus legally poireiTcd of the inheritance. 1 lujl. 11 . in u ; 
z 526. — See further ns to the entry of a poilhu- 

mous heir, H^'afkimon Drfcent^, r. 4. 

No peiTon can properly be fuch an anceilor, as that 
an inheiitance of lauds or tenements can be derived from 
him, unlcfs he hath bad aHual feifin fuch lands, cither 
by his own entry, or by the pofl'cflion of bis own or his 
anceftnr’s Icflcc for years, or receiving rent from a lefice 
of the freehold : {Co, Lit/* 15 ;) or unlefs he bath had 
what is ctiuivalcnt to coiporal ffiiin In hereditaments 
that are inc orporeal ; fuch as the receipt of rcnt,a prefen- 
tacion to the church in cafe of an advowfon, and the like. 
Co, Lift. 1 1 . But htf (hall not be accounted an anceitor, who 
hath had only a bare right or title to enter, or be other- 
wife feifed. '^I'he feifin therefore of any perfon, thus 
underilood, ntakes him the root, or flock, from which 
all future inheritance by right of biood mult be derived : 
which is very biiefly expreiled in this maxim, fcijinafacit 
jL/'itnn. FUt, L 6. c. Z. f 2. 

'Hiough it be nccefiary the ancellor be jijefh yet *s 
not required that the feifin continue til! the death of fuch 
ancellor: for if he had been feifed at any time during 
lib. life, hiul afterwards difieired, Hill if he had not 
parted with his light or pioperty, his heir (hall inherii. 

1 hij/, 237 J>ec JCaiktrtson Df/lfpis. If the heredita- 
ments dcrccnJiiig tic in reverfion or remainder, rxpcc- 
t.irtt on an < flare of ficchold, the heir may obtain what 
will be eijuividcru to r.n adual feifin, by granting them 
over for life or in tail. See po/i. VI. as to poiJi'jJlo fratiis. 

When iheioforc a perfon dies fo feifird, the inheri- 
4 antc fill goes to his iiruu; as if there be giandfaiher, 
/athcr, and (on, and the fiihcr purchalcs lands and dies ; 
*Ts fon (liall luccecd him as and not the grand- 

.filer, to wiioin the land Ihr'i iieicr aicnnd, 

fcu^ (liall jarlici- efcJicat to the lord. Lrf. $ 3. I'his nde, 
that I he inheritance (hall never a/m-.v-'A akend, 
appears to be of feudal origiual, and the propriety of, ii 
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is well defended ttt febie length by the learned Ccmmeii* 
taior, to Whom we refer the reader defiroui of invelliga- 
tiog the fubjefiy aa a matter rather of curiofity than 
utility, ^ 

iThough an eftate cdunot Unpalfy afeend, the father 
may take his Ton's eilate by an inttfhtiViHte dtfeent ; for if 
the fon has neither idiie, nor brothers or fifters, the 
eilate will defeend to an uncle, or fome collateral rela- 
tion, CO whom (he father may on his deceafe be the next 
heir. And in feme cafes, the father or mother may in- 
herit immediately from a child. As if either of them 
are coufin to the child ; a enfe of which nature occurs in 
z^F, H'ms, 6i 3 ; where a fon died, feifed in fee of land, 
without iflue, brother or fiilc^r, but leaving two coufins, 
his heirs at law, one of wliom was his own, mother, the 
cjueftion was, wherber the indihcr could lake as heir to 
her fon. The Mader of the Rolls was of opinion, that 
though the heir was alfo mother, this did not hinder 
her from taking in the capacity or relation of coufin. 
bee 2 Comm, z\t, i;i n* 

In i Jnft, B, it is faid, that if a man hath idueanel- 
derfon, born out of the King’s allegiance, and after hath 
another fon born within the realm ; the younger fon Biall 
have lands by defccrA from his father in this cafe, and not 
the elder who had never any inheritable blood in him. 
Co, Lit. 8.— But if the father in this cale is to be fup- 
pofed a natural- born ftibjc^ at the birth of the iflue, the 
child would now be alfo a natural- born fubjed by force 
of Stats* 7 An, ^.5:4 Geo, z. c* 21, But the children of 
perfons attainted of, or liable to the pentilties of, trea- 
fon, or in the fervicc of a foreign Hate in enmity with 
Gnat Britain^ are excepted from the benefit of this pro- 
viiion. See Stat, 25 E. y* ft. 2, which declares that at 
Common law, the children of the King wherever born, 
may inherit. The fame llatute enables children born 
abroad to inherit, if at their birth their parents arc 
within the King's allegiance, 'and their mothlrrs pafs the 
fea, v/ith the licence of their hulbands. See 1 hifi, 8. /// n. 

Lord Cokt nlfo lays it down for law, that if an alien 
hath iffue in England two Tons, though thefe fons are 
iHtligentt’y fubjedsborn, they cannot inherit to each other. 
But in the cafe of CoUw^iwoodv. Paie^ this was denied 
to be law, and it was exprefsly held that fuch Tons of 
aliens were inheritable to each other. See 1 Sid. 193 : 

1 Fentr. 4 1 3. And now by Stat. 11 ^ \zlV* 3. c, 6, 
natural-born fubjeds may derive a title by defeent 
through their parents, though, aliens ; but Stat. 25 Geo, 
2. r. 39, confines the benefit of the former llatute to fuch 
heirs as (hall be living, and capable of t.iking at the 
death of the prrfon lull dying, fibifed ; unlcfs. fuch heirs 
happen to be daughters, and there is afterwards a fon o;- 
another daughter, for which cafes the llatute makes a 
fpecial proviJioii. Jloth thefe ails are cxtcudifcd to Seot- 
land by Stat, 16 Gio. c, ^z* The principle, on which 
it has been adjudged that the children of an alien m:iy 
be heiis as beiweeen themfelves, though not to their 
father, feems^ to reach the cafe of children born after 
thijir father’s attainder. Sec 1 hift* 8. in w.— And further 
this Dicl. titles Allen^, Attainder. 

If. Asecqkd cf.neral RUi.R,orcanon is, thatthf^^/^/r 
lhall be admitted he/tne the f male. Thus fon a (hull 
be a JiriiticJ before daughters i or, as our law exprefTes 

the wot thiedof blood (hall be preferred. Hal. H. C. L, 
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$] Aft if ont hath two Coni, t^^vo^ooghiert^ and 
dies \ firft the eMeft fon, and (in tafs of bta death with* 
out i/Tue) then the youngeft ion ihattbe adnitied to the 
fuccefTion in preference to both the dau^htere* ^ 

The reafon of thts^ a« well ^ of th# piocecKf^ rulf, 
nittft be deduced from feodal 

genuine and original policy of that cnatMtuiipti^ x0o Ct* 
male could ever fucceed to a pTopaf inaAmtch iift 
females were incapable of performing ihofc 
vices« for the fake of which that fydam WEai^Ofttbifihed. 
But our law does not extend to a total exduhmv of lie* 
males, as the ShHc law, and others^’ where feoda were 
mod dridly rciaiaed : it only poftponea them eo UiMlt : 
for, though daughters are excluded by (bnty yOt,fthby ; 
fucceed before any collateral rcUtloas« | 

III. A THIRD RVLt, or Canon of defeat, ia} that 
where there are tw or tmg maltsAn equal degreei ikctld^ 
foH lhall inherit ; but the /emsks M iogiAer^ 

As if a man hath two fons, and two dau^htenj and * 
dies ; his eldeft Ton (hall alone fucceed to hit cilate, in 
excluAon of the fecond fon and both the daughters i but, 
if both the Tons die without iflue before the father, the 
daughters (hall both inherit the eftate as coparceners. 
Lift, \ 5 : HaL C. L. 23 This rule it alfo of feudal 
original, and arofe from thence on the eftablilhment of 
that conditution in England, by Wtlliamtbe Cnnqueror^ 

Yet we And, that focageeiUteft frequently defetnded 
to all the font equally, fo lately as when GUnvll woit^ 
in (he reign of Henry II. ankl it' is mentioned in the Mir- 
TO}, (c, 1. $ 3,) as a part of oor ancient coti(Htution, 
that knights^ fees fhould defeend to the elded fon, and 
focage fees ihould be partible among male children. 

^ Jiowever, in fien/y IlL*s time^ we And by BrMon, 
(/. 2. r. 30, I,) chat focagelands, iu imitation of lands 
in chivalry, had aimed entirely fallen into the right of 
fuccefTion by primogeniture, as the law now Hands s ex- 
cept in where they gloried in the prefervatioq of 
tb ir ancient gavelkind tenure, of which a principal 
bran«,h was the joint inheritance of all the fons ; and ex- 
cept in fomc particular manors and tovvnfhSps,' where 
their local culloms continued the defeent, foretimes 
to all, (bmotiniei^ to the younged Ton only, or in ocher 
more Angular methods of fucceflioil. 

As to the females, they are dill left as they were by 
the ancient law; for thd|y were all equally incapable of 
performing any perlbnal fervice: and therefore one 
main realon for preferring the elded ceaAng, fuch pre- 
ference would have been ihjurious to the ted: and the 
other prindpal purpofe, the prevention of the coo mi- 
nute fubdiviiion of edates^ was left to be conddered and 
provided for by the lords, who had the difpofal of thefe 
female heirelTes in marriage. However, the fucceifion 
by primogeniture, even among females, took place as 
to the inheritance of the Crown ; wherein the necefiity 
of a foie and determinate fucceffibn, is as great in the 
one fex, as in the other. 1 Infl* 165. And the right of 
foie fuccelfion, chough not of primogeniture, was* alfo 
edabliihed with refpe^ to female dignities and titles of 
honour. For if a man holds an earldom to him and the 
heirs of his body, and dies, leaving only dabghtors ; the 
elded (hall not of courfe be Councefs, but the dignity is 
in fufpence or abeyance till the King (hall declare his 
pleafure; for he, being the fountain of honour, may 
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ednfar it on which of ihem he pUafeii Hid.^Sce ddii 
Akryonu, Pern* 

A FOURTH Of Canoe of defeent, it 1 that 
i 3 »JdatfddfficniUmU% inirfinitum, of any perfondeciyf^, 
(heir .mceloi ; that foall ftaod in the 
pllce as the perfon kmMi would have dooc, hud 
he been living. ^ ' 

^ the child, grandchUd* or great grandchild, 

(ehltttrtnale or female) of an elded font fucceeds befoie 
a. yoongrr (bn, and fo hi infinUnm^ Hah //. C. L, 236, 7. 
^And: ^(e r^refoncativea diall fake neither mpre nor 
je(a« 'bttajttd (b mueh aa their principals would have 
done*/ if there be two (sders, and one djes# leaving 
fix daughters ; and then the father of the two (iders dier> 
wiibouc other i(iue: thefe Ax daughters (hall take among 
them exadly as much a$ their mother would have done, 
had (he been living ; that is, a moiety of the lands ia 
CO- parcenary : fo that, upon partition made, if the land 
be divided into twelve parti, the furviving fiHer (ball 
have fix parts, and her Ax nieces, one part each. 

This taking by repreihntation, is called fucce/Tion im 
Jlirpes according to the roots; fince all the branches in- 
herit the fame foare that their rodt, whom they reprefent, 
would have done* So if the next heirs of a ipau be frx 
nieces, three by one fiHer, two by another, and one by 
a third ; hrs Inheritance by the laws of England^ is di- 
vided only into three parts, and diHributcd per /h /res, 
thus I one third to the three elder children who repre- 
fent one fiHer, another third to the two who reprefent 
the fecond, and the remaining third to the one child 
who is the foie reprefentative of her mother. 

I'his mode of reprefent at ion is a neceiTary confequence 
of the double preference given by our law, Arft 'tothe 
male ilTue, and next to the Aril born among the males. 
For if all the children of three fillers were to claim per 
eafhai in their own right, as next of kin to the anceAor, 
without any rcfpe€l to the (locks from whence they 
('prung, and thoie children were partly male, nml partly' 
female, then the elded male among them wouki exclude 
not only hU own brethren and fillers but all the iAue of 
the other two daughters, or elfe the law in this indance, 
mud be inconfiftenc with itfeif, and depart from the pre- 
ference which it conHantly gives to the males, and the 
ArH born, among perfons in equal degree* 'Whereas, 
by dividing the inheritance according to the roots, or 
Jtirpes, the rule of defeent is kept Uniform and Heady ; 
the lAbe of the elded Ton excludes iill other pretenders, 
as the (bn himfelf (if living) would have done; but the 
ilTue of two daugliiers divide the inheritance between 
them^ provided their mothers (if living) Would have 
done the fame : and among tHefe feveral iiTues, or re- 
prefentatives of the refpeflive roots, the fame preference 
to males, and the (ame right of primogeniture obtain, 
as would have obtained at the Arft among tbe roots them- 
ielvesr the fons or daughters of the dbeeafed. As 1. if 
a roan hath two fons, A. and B, and A. dies, leaving 
two fons, and then tbe grandfather dies ; now the eldeil 
fon of A. (haU fucceed to the whole of his grandfather's 
eHate : and if A^ had left only two daughters, tthey 
ihould have fuccceded alfo to equal moieties of the 
whole, in excluAon of B. and his liTue. But, 2. tfi man 
hath only three daughters, C. />. and E ; and C* dies 
leaving two fons,, D, leaving j:wo daughters, and E. 
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leaving a dtaghter and 4 foR» who is younger than bb 
lifter: here t^en the grandfather dies, the eldeft fon of 
C (hall fttcceed to one third, in exclufton of the yonoger; 
and the two daughters of Z>. to another third in partncr- 
ftiip ; and the ton of E. to the remaining tUfd, in tx- 
clufion of his cMeft fifter* And the fame rifjktaffept<§* 
fentatiott, guided and reSraiaed by tbefimo rnbf oi di« 
4ceot, prevails downwards ra 

How fartheiwo immediately preceding, and other, tafet 
la theaoarfe of this title may be explained by the Ibliowlag 
fcheme, the ftudent is left to determine. It may per- 
haps aflbrd a hint for ftatements in more ctNOp&^ied 
caics of defcenc. For regular tables of Conliliigiiinity 
andDefcent, See The Ommeniw^ies ^ miWaikm*i 
Treati/e en Decent. 
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King 7 ^^ however, who Irept his nephew* j^tbur 
from the throne, by difputing this right of remrefeati- 
lion, did all in his power to aboliih It ihrougbbat the 
realm. HclrH. C. L. a 17, aap. But in the nme of bis 
fon Kiog//f'/7;v HI. the rule was indifputably fettled in the 
manner here laid dowo^ Bra^. 1 . a. c. 30.^ a ; and lb it has 
continued ever fince. And thus mu^ for /Mi'o^defcenis. 

V. A FIFTH a V LC is, that, on failure of lineal deftiudutUs^ 
cr iilue of the perfon laft felled, the inheritance fiiaiJ de- 
feffid to hit ce/Ziirrro/ relations, being of the blood of the 


lirft parchalbrt fuAjtSt to thft three preceding rules. 
Thus if yf. paicbaft laadU and it defeend to 2 ?. his fon, 
who diet lei(bA thereof without KTue; whoever fucceeds 
to thb inhartaooe, niiit be of the blood of^. the firft 
puebaihr of tbbfamUy. Co.Uu. la. The firft pur- 
cha^» b he who firft ae^uired the eftate to 

hb OMaily, whethor the lame was iransferied to him by 
«»o^ 1^ or by any other method, except only that 
of doMol* 

TWi b a mie almoft f^culiar to our own laws, and 
tkofe of a fimihur feudal original ; and thb rule or canon 
cannot odmmUe bo acconnted for than bv recurring to 
fieodal principles, which did not OrigiUaify permit the 
defeentof lands to any but oat of the lineal defeendants 
of At firft purchaibr, who in the cale of A/eudum novan:, 
or eftate purchafed by the apeeftor himfelf, could only be 
hb own offspring ; fo chat fucli eftate could not defeend 
even to hU brother. Bee thb title Tenant ; I. 3. 

But when the feodal ri|gOttr was in part abated, a me- 
thod was invented to let in the collateral relations of the 
grantee to the inheritance# by granting him a feudum no- 
vum^ hold s/ feudum antiquum *, that is, with all the 
qualidea annexed of a feud derived from his anceftors ; 
and then the collateral relations were admitted to fuc- 
ceed even SA becaufe. they might have been of 
the blood of, that b delcended from, the firft imaginary 
porchafor. 

Of Ais nature, are all Ae grants of feeTimple eftates 
of this kingdom ; for Acre b now in the law of England, 
no fuch ihing as a grant of a feudtm nevum, to be held 
utaonmm ; umels in Ae ub, of a fee - tail, and there this 
rale it firlCUy obferved, and none but Ae lineal defeehd- 
nilts of Ae firft donee (or purchafor) are admitted ; bus 
vveiy grant of lands in fee-GmpIe, is wiA ns a feudum 
mnmm, to be held at anilquumj, a$ a feud whofe antiquity 
is indefinite: and therefore the collateral kindred of the 

E rantee, or defeendants fi^m any of hb lineal anceftors, 
y whom Ae lands might poflibly have been purchaied, 
are capable of being called to thejnheritance. 

Yet, when an eftate hath really defeended in a courfe 
of inheritance to Ae perfon Jaft feifed, Ae flri^l rule of 
the Feudal law is ftill obferved ; and none are admitted^ 
but the heirs of thofe through whom Ae inheritance hath 
palled; (br all others have demouftrably none of the 
blood of Ae firft nurchafoj: Acm, and therefore (hall 
never fttcceed. As, if lands dome to J. by defeent from 
hb mother ; no relation of hb father (as fuA) (hall ever 
be his heir of Aefe lands ; and, miee ver/a, if they de- 
feended from hia AAer# no relation of ius mother (as 
fuch) Aali ever.be admitted thereto; for hb f^ber^'s 
kindred have none of hb mother’s blood, nor have his 
mother's rrlailoui any (bare of hb fitther’s blood. And 
lb, if the eftate jkmnded from his father’s father, the 
relations of his fatness moAer, Aall for Ae fame reafoo 
never be admitted, but only thofe of hb father’s father. 

Hence the expreffion brir at leivt muft always be ufed 
with reference to a fpecific eftate ; for if an only child 
has taken by delcent an eftate from bis father, and an- 
other from hi# mother ; upon his death without iffuc, 
thefe eftates will delcend to two different perfons. So 
alfo, if his two grandfathers and two grandmoAers, 
had each an eftate, which delcended to his father or 
mother, being onijr children, then Aefe four eftates will 
defeend to four different heirs. 2 Comm, zzz /ear. 
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' than i* the grant xni) general principle, upon 
which the Iaw of collateral ieWitancei depei'idi^ that, 
irpoit failure of ilTue in the )al( propiietor,v the; eihkic 
(h.iH defcend to the blood of the firft {^oi^fhaibr; o/a >that 
it ihali refuft back to the heir$ c^' thr body of tltaa?ao- 
ceftor, from whom it either realty or k Tup poled by 

ii(^ion of law to have orij^inaRy defceoded t acconlin^ to 
the role laid down in the year boOkt;' M. it Etk IV. i 
Fit%he}‘hgft, Abr, t. Difttnt. 2: thui^ 3 81. tod H^k. 

II. C. Xr. 2.f3 ; “ Th ji he who would have been heir ro 
the father of the deceafed, (and of courfe to the mother, 
or any other real ori^foppofed purchafiog ancelior) fliall 
alfo be heir to the (on a maxim that will hold uili- 
vcrfally, except in the cafe of a brother or fiUcr of the 
half blood, which exceptioa (as wc (hall fee hereafter) 
depends upon very fpecial grounds. 

Vf. A SIXTH ROLt, or canon is» that the flUkralktir 
of the perfon lad fcifedi muft be his next collateral kinf^ 
man, of the 

Firlt, he muft be his next collateral kinfman, either 
perfonally, or jurt reprefintathnis | which proximity is 
reckoned according to the cai>onical degrees of coufan- 
guinity. Therefore, the' brother being in the hrft de- 
gree, he and his defeendants fhal) exclade the uncle and 
his iifue, who is only in the fecond. And herein con- 
hlls the true reafon of the difterent methods of computing 
the degrees of confatiguinity, in the civil law on the one 
hand, and in the canon and common Jaws on the other. 

When the paternal and maternal lines are both aJ* 
mltccd CO the inheritance, the tnoft loniote collateral 
kinfman in the paternal line, will inherit before the 
neareftin the marernal. So that the expreftion that the 
iolhiteral heir^ muft be the kinfman^ is qua- 

lified 1)y the general rules of defccnt which prefer the 
juile line to the female. 

The defignarloA of perfen, however, in Treking for the 
next of kin, will come toexa^ly the fameendi ^tho^gh 
1 1C degrees will be difterently numbered, wbich-ever 
method of computation we fupj^fe the law, of Snghthi io 
nfe ; iince the right of reprefkncarion of the parent by 
the ilTuc. is allowed to prevail tn injkltum. Indeed it 
may be queftioned how far the introdudUon of the com- 
putation of kindred, cither by the canon or civil tew, is 
of ufe in the Common-law d^rioe^^f Defeents. 

This right of reptttentacion befog eftablidied^ the 
former part of the prelent rule amounts to this ; that, on 
failure of iffue of the fierfon laft feifed, the Inheritance 
(hall defcend to the other fobfifting i/Tueof his next im- 
mediate anecAor. Thus, if A. dies without iiTue, his 
eftace (hall defcend to his eldeft foother, (if more than 
one) or his reprefentativei ; he being lineally defceoded 
from yf’s father his next immediate anoeftor* On failure 
of brethren,^ or fifters, and their iftue, it (hall defcend 
to the uncle of A. the lineal defeendantorhis grandfather ; 
and fo on in infinituni. 

^he clkr brother of the whole blood (hall have laad by 
Jf/cent^ purchafed by a middle pr yoaiiger brother, if fuch 
die without KTue ; for as to defients between brethren, 
thc.eldeft is the mpft worthy of blood to inherit to them 
as well as to the father. Lit. 3 : 3 40. 

Here it mull be obferved, that the lineal anoeftors 
though (according to the Arft rule) incapable themfolves 
offocceeding to the eftate, becaufe it is Aippofed to 


aircad/ pafled Uicm,, arc yet the com in on flocks 
firom lyluch il»c u€;xc fuccelTor muft fpring. — Hut though 
thecpmmoiJ dneeftor be thus t)\e root of ;he inheritance, 
yat it is, not neccituy, to him in making out the' 
pedigree pr^defeent. for the defeent between two bro 
thers^,>s held to be au jefeent ; and therefore 

iitle ipj^y be uiade-ty one brother, or hiircprerenuiives, 
fo or iWert^h another,/ witlmiu .men’ bring their coin^ 
mon father... i S.iu\ igi : 1 4*3 : i Icj, ^^o \ tz 
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Thfi Uf' fakeu no notice of the JifalAity of the fnher 
ia ^fc otJr/ufU» but Old/ of the immediate rejatton of 
jbroihers and a> to their eftacds ; fo that the tna- 

bilify of the father doth not hinde^r the df/iffjt between 
them : for example ; A man had ifTue a fad and a daugh- 
ter, and WAS attainted of creafon, and died ; the foh par* 
chafed lands and died without iflue ; and it was adjudged 
that notwithftanding the attainder of the father, (he. 
daughter (hall take by d^f/cent from her brother, becaufo 
the d^ent between ^em was immediate, and the law 
doth not regard the difability of the father. 4 Lfon. 5,* 
See 4 /i/p. 31, 124. 

Where a perfon feifed of lands, hath i/Tue two dayglu 
ten, if one of them commits felony, after the father's 
death, both daughters being alive, a moiety fliaii defcend 
to one daughter, and the other (halt efeheat. Co. Lit. 163. 

But^ fecondly^ the heir need not be the neareft kinf- 
man ablblutely, but only fuh modoi that is ; he muft be 
the neareft kinfinan of xJtitvshoU blood ; for, if (here be a 
much nearer kinfman of the^a^^ blood, a diftant kinf- 
mtn of the whole (hall be admitted, and the other en- 
tirely excluded : nay, the eftate (hall efeheat to the lord^ 
fooncr than the half blood fhall inherit. 

A kinfman of the whole blood is he that is derived, 
not only from the fame anceJio7\ but from the fame conpU 
of anchor For, as every man’s own blood is compound- 
ed of the bloods of his refpedlive anceftors, he is only 
properly of the whole or entire blood with another, who 
hath (fo far as the diftance of degrees will permit) all the 
fame ingredients-in the compoficion of his blood that the 
other hath, llitti the blood o\ A, being compoAsd of thofe 
of his focher and hii mothar« therefore his brother ^eing 
from both the fame parents hath entirety the fame blood 
whh At or in other words he is his brother of the whole 
blood, ftnt if, after the death of father, his mother 
had tearried a fecond hafliand, and had ilTue by him ; the 
blood df this iflue, being compounded of the bfoodot\ri'/f 
mother only, on the one part, but of that of the fecond 
hufoand, on the other part, it hath therefore Only half the 
fame ingredients with that of A, himfolf 1 q that fuch 
ilFue is only A^$ brother of the half blood 9 and for that 
realon they ftiall i^er inherit to each other. $0 allb if 
the father has twoTons, A. and i?. by difteretrt vOtiters/ 
or wives; thefe two brethren are notlsrethren of the 
whole blt^, and cherfforc ihalt oevtr inherit to each 
other, but the eftate flull ladter efeheat to the lord« Nay 
even if the father diei, aii<i hia lands defeend to his tidefl 
fon A^ eui&oW/rx/i/^af, 4 (od dies feifed ivitboet iJfue; 
ftiU not bo heir to this oftate, becaufe he is only of 

the half blood to A. the perfon laft feifed : but it ftiall de- 
fcend to a After (if anv) ot tho whole blood to Ai for in 
fuch cafes the maxim u, chat pof^frah h/acit fironm tjffz 
hartdm; the fetfin or poflefliofi of the brothef makes the 
After to be heir. Vet, had A. died vjithoHt entry ih^n B. 
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might have inherited ; not as heir to A. his half brother, 
but as heir to their common father, who was the perfon 
lad adtually feifed. Halt H. C,L. 238. 

Of fbme inheritances there cannot be a feifin, or 
fr^itris ; as if the eWeft brother dies before a prefentation 
ro an advowfon, it will defeend to the half brother^ as 
heir to the perfon lall feifed, and not to the After of the 
whole blood. 1 Bur, Ec,\\. $0 of reverfions, remainders 
and executory devifes, there can be no feifin or 
fratris ; and if they arc referved or granted to A, and 
his heirs, he who is heir to A, when they come into pof- 
feftion is enticteJ to them by defeent ; that is the perfon 
who would have been heir to A. if A. had lived fo long 
and had then died aflually feifed. 2 256 : Fearne 

4^8: zWilf. 2g. and fee further this title ad finem rela- 
tive to the df'JurJ of 1 n^irjions,, But though a poffeffh 

> ftatris cannot properly be of a remainder or reverfion cx- 
peftant upon an ellatc of freehold, yet by the exertion of 
certain a^'is of owner (hip, as by granting them over for 
term of life, a prfff/Io f rah n of them may be made. 8 Rep. 
35^:1 Irtfl, 1 5 rt ; 191 There can be no pojftjjio fratris 
of an cftate-tail ; nor of honorary digBities. Nor of the 
defeent of the crown, and its pof dfions ; nor of a mere 
right. Sec }V<\ih\nson Defents, c. i. ^ 4 * autho- 

rities there cited. 

The total exclufion of the half blood from the inheri- 
tance being almoft peculiar to our own law, is looked 
upon as a ftrange hardfhip by fuch as are unacquainted 
with the rcafons on which it is grounded. But thefe cen- 
furcs arife ftom a mifapprehenfion of the rule, which is 
not fo much to be confidered in the light of a rule of dc- 
fcenc as of a rule of evidence; an auxiliary rule, to 
carry a former into execution. 

To illuftraie this rule by example. Let there be A, 
and B. brothers, by the fame father and mother, and C. 
another fon, of the fame mother by a fecond hulband. 
Now if dies feifed of lands, but it is uncertafti whe- 
ther they defeended to him from his father or mother ; 
in this cafe his brother^, of the whole blood, is qaalifed 
So be hii heir ; for he is fure to be in the line of defeent 
from the firft purchafor, whether it were the line of the 
father or mother. But if /?. fhduld die before A, with- 
out iifue, C, the brother of the half blood is utterly in- 
capable of being heir ; for he cannot prove his defeent 
from the firft purchafor, who is unknown ; fior has he 
that fair probability which the law admits as prefumptlve 
evidence, lince he is to the full as likely not to bo defeended 
from the line of the firft purchafor, as to bo defeended: 
and therefore the inheritance ftial) go to the ncarell rela- 
tion pollVfled df this prefumptive proof, the whole blood. 

And, as this is the cafe in ftudis antiijuh^ where there 
"i«ally did exift a purchafing anceftor, who is forgotten, 
it is alfo the caie in fudis no vJs held ut antiqm^ where the 
purchafing anceftor is merely ideal, and never exifted but 
only in fiction of law. Of this nature are all grants of 
lands in fee-fnnpte at this day, which are inhertcable as if 
they defcendevl from foine uncercain indefinite ahceftor> 
and (he/cibre, any of the collateral kindred of die real 
purchafor, (and not his own offspring only) tnay 
inhjjiHt them, provided they be of the whole bliod; for alf 
fuch are, in judgment of law, likely enough to be derived 
CA»m this indcfiniie anceftor : bat thofe of the half blood 
excluded, fi»r want of the fame probability. Nm* 
should this be thought hard, that a brother of the pft^- 
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chafor, though only of the half blood, muft thus be dlfinhe- 
rited, and a more remote- relation of the whole blood ad-* 
mitred, merely upon a ruppofition and fi^ion of law 
fince it is only upon alike fappofition and fidion, that 
brethren of purchafors (Whether of the whole or half 
blood) ate entitled to inherit at all. 

This rule 4s to the exclufion of the helf blood, is cer^ 
tainly a very fine-fpan andfubtle nicety : but, eonfidering 
the principles apon which our law is founded, it is not an 
injuftlce, nor always a hardfhip ; finfce evgn the fucceffion 
of the whole blood was originally a beneficial indulgence, 
rather than a llrift right of collaterals : and thodgh that 
indulgence is not extended to the demi-kindred, yet they 
are rarely abridged of any right which they could poffibly 
have enjoyed before. See this D/V?. t/t/e Tenures Jit- 5. 
Thedodlrine of the whole blood was calculated to fupply 
the frequent Impoffibility of proving a defeent from the 
firft purchafor; without feme proof of which (according 
to our fundamental maxim) there can be no inheritance 
allowed of. And this purpofe it anfwers, for the moft 
pari.cfFedlually enough. It Teems however that in fome 
inftances, the prudlice is carried farther than the principle 
upon which it goes will warrant. It is more efpecially 
over-drained, when a man has two Tons by different ven- 
ters, and the eftate on his death defeends from him to 
the eldeft, who enters, and dies without ifiue ; in which 
cafe the younger fon cannot inherit this eftate, becaufe he 
is not of the whole blood to the laft proprietor. This, it 
muft be owned, carries a hardfhip with it, even upon feu- 
dal principles: for the rule was introduced only to fup- 
ply the proof of a defeent from the firft purchafor; but 
here, as thb eftate noiorioully defeended from the father, 
and as both the brothers confcfiedly fprung from him, it 
is demonftrabie, that the half brother mull be of the blood 
of the firil purchafor, who was either the father or fome 
of the father’s anceftors. 

Jt is moreover worthy of obfervation, that the Crown, 
(which is the higheft inheritance in the nation) may de- 
feend to the half blood of the preceding fovereign. Plo^wd. 
245: Co. Lift. 15 ; fo that it be the blood of the firft 
monarch, purchafor (or in the feudal language) con- 
queror, cojiqa^Jior, of the reigning family. Thus it aftu- 
ally did defeend from king Edward VI, to queen Mary^ 
and from her to Queen Elizabeth^ who were rcrpc£tively 
of the half blood to each other. For, the royal pedigree 
being always a matter of fufficient notoriety^ there is no 
occaficn to call in the aid of this prefumptive rule of 
evidence, to render probable the .defeent from the royal 
Hock, v/hich.was formerly king the l^oyman, and 

is now (by Stat. 12 Will. ill. c. 2,) the Prideefs Sophia of 
Hanovtr. Hence alfo it is, that in cftatcs-tail, where the 

edigree from the firft donee mull b6 ftridlly proved, half 

loOais no impediment to the defeent. Lit. ^ 14, 15 ; be- 
caofe when the lineage is clearly madeour, there is no need 
of this auxiliary proof. Alfo in titles of honour half blood 
is no impediment to the defeent; but a title can only be 
tranfmiaed to tSofe who are dfeen Jed ftom llie firft porfon 
ennobled. I 15, See this l>i(fl, title Peers, How far 
it might be defireablc to amend the latv ofdcrcents in 
one or two inftances, and ordain that the half bloqd might 
always inherit, where the eftate notorioufty defeended from 
it’s own proper anceftor, and, in cafes of new-purchafed 
lands or uncertain defeents, fiioald never be excluded by 
the whole blood in a remoter degree ; or how far a private 

inconvenience 



d'e scent. 


inciMvettience fhould be itill/ubmitCed to^ rather than a 
long eftablilbed rale Ihould be (halcen^ is for the Legifta* 
Ure to determine. Sec further a Omm. 2 $yin ». 

The rule then, together with it's illuflration, amounts 
CO this ; that in order to keep th^ eftate of ji. as nearly 
aj poliible in the line of his purchaling anceftor, it m.uft 
defeend to the ilTue of the ntatifit cmfU of aneeftors that 
have left defeendauts behind them ; becaufe the defeen- 
danu of One antedor only are not fo likely to be in the 
line of that purchaftng anceilor, as chofe who are defeend- 
ed from both. 

In order then to avoid iKc confufion and uncertainty 
that might ariie between the feverai docks wherein the 
purchafing ancedor may be fought for, another quarihca- 
tion is requliitei^berides the proximity and entirety i which 
is that of eiignifyj or wtthinejs^ of blood. For, 

Vir. The seventh and lad rule or canoii is, that in 
collateral inheritances the male flocks lhall be preferred to the 
female \ (that is, kindred derived from the blood of the 
male anceftors, however remote, (hall be admitted before 
thofe of the blood of the female, however near;) nnlefs 
where the lands have, in fad defeended from a female. 

Thus the relations on the father’s fide are admitted in 
infinltutn^ before thofe on the mother’s (ide are admitted 
at all. Lht, § 4. And the relation* of the father’s father, 
before thofe of the father’s mother, and foon. — This rule 
feenis to have been edablifhed ip order to ed'eduate and 
carry into execution the tifth rule, or principal canon of 
collateral inheritance,'bcforc laid down ; that every heir 
mult be of the blood of the iirit parchah)r. 

'Fhat this was the true foundation of the preference of 
the agftati or male docks, in our law, will farther appear, 
it weconfidcr, that, whenever the labels have notorioufly 
defeendeti to a man from his mother’s tide, thisrul;: is tu- 
ully revel fed : and no relation of his by the>ather’s fide, 
as luch, can ever be admitted (o them: becaufe he can- 
not pcjfflbly be of the blood of the firll purchaibr. And 
fo, e convsr/o if the lands de fee nded from the father’s fide, 
no relation «f the mother, as fuch, (hall ever inheiit. 1 
lujl. 14.— Sec onDefeent^ c. 5. 

Blit it has been refolved, that a fine and render of lands, 
claimed by a party, as heir at law ex parte matet^a, will 
alter the quality of the ellate; fo that it lhall defeehd to 
the heirr.v parte paiirna, 6 Rep. Carthew 

Alfo if a man feifed of land, as heir of the part of hts 
mother, make a feoffment and take back an eliace to him 
and his heirs ; this, as a purchafe, alters the Jefeent^ and 
if he die without ilTue, the heir of the part of the father 
fliall inherit it. Co. Lit, 12. 

7he Jhort Refult of all the abDvc lulcs and explanations 
is, that when a man (jf.) dies feifed of an eltace in fee- 
limple, it lhall, — 1. In the firft place, defeend to Imehltfl 
f>n and heir or his IJfue , — a. If his line be extind, then to 
\\iefecond or other Ions of rcfpedlively, in order of birth ; 
"or-their iUue ; the ijjue of an ehler brother being Hill pre- 
ferred to the perfon of a younger , that is to fay, the children 
of the fecond Ton, to the 3d Ton himfeif, dnd on.— 3. In 
default of fons, or their ifTue, then to all thedai^hters of 
^A. ^gi^iher, or their iflToc, See ante III. IV.— 4. c5n failure 
oftlenferfdants from himfeif, then to the ifTue of hU 
* father^./ ittbther ; theeldeft brother of the whol^ blood, 
or liia iiTtte } or on failure of them, the other' whole bro- 
thers of A* jpefpettively, ih order of birth. Or their ilTue ; 
or on failure of tiiein, the fillers of A. of the whole blood 


refpeflively, or their ifTue.— 5. On failure of defeendants 
from the father and mother of A, then to the iifue of his 
grand-father and grand-mother by the father’s fide; 
ftill tracing the line of relationlhip on the father's fide, 
till it entirely fails; when and before, recourfe mult be 
had tb the relations of his mother in the fame regular 
fiiccedlve order aS^n the paternal line. See more fully 
and accurately, iComm.c. 14,/, 200. — 240 ; on the whole 
of this fubjcfl, which in fome points feems at firlt incx'« 
tricably intricate ; but will (bon unfold itfelf to the re- 
fearches of the diligent lludent; who to underitand ma> 
ny parts of it Ihould be intimately acquainted with the 
law of Tenures. See that title in this Didionary. 

As CO the Descent of reversions and remainders 
expeflanc upon efiates of freehold, Watkins* s Ejfay on 

the Lasw of Def cents (1793); from whence fome curfoiy 
obfervations have already been adopted, and the following 
extrad from which, on this part of the fubjp6l, may be 
defervingattention. 

* ^ The. principles wjiich apply to the defeent of an eUate 
in pofiVllion do not apply to the defeent of an ellatc in 
remainder or reverfion, expecflant on an eilate of freehold, 
but they apply when the particular eilate is only for 
years : a tenant for years being conlldered merely as the 
bailin' of the ftceholdcr and to hold the punefiion for him. 
1 Jnfl. 239. b. n. z. 

When a reverfion or remainder, expe<flant upon an 
eilate of freehold, continues in a courfe of defeent, with- 
out certain a£ls of ownerlhip exerted, fuch reverfion, 

Hill continually devolves, on the death of each particular 
heir, to the perfon who can then make himfeif heir (o the 
donor or purchafor ; without any regard to the very heir 
of the precedent perfon who fucceeded to it by defeent ; till 
when the particular eilate is determined, it ultimately veils 
in pffejfion in lum, who at fmh determination^ is the right heir 
of (uch donoiv purchafor or original remainder man. For 
as there was no intermediate perfon aflually feifed of fuch 
reverfion or remainder, no one could be the mean of 
turning its defeent, and becoming a new (lock or tn minus) 
but iuch Hock mull yet be the donor, purchafor or renuiii- 
der-man, and mult fa continue, (if no alienation be 
made) till Aicii ellatc ihali become veiled in pofieifion ; 
and confcquently, it will beabfolutely iieceHary to prove, 
on every devolution, a defeent, not from the immediate 
prcdccefibr who took by thfeent, (for with him, as fuch, in 
this cafe, there is nothing to do) but from the donor, pur- 
chafor, ororijginal remainderman. Whoever, thcrefoiv, 
can make himfeif heir to fuch donor, will be enti- 
tled CO the inheritance in reverfion or remainder, though 
expedlant ; but yet not fo as ro be capable of tranfmitting 
it to his own right heirs, (as fuch) except by granting it 
over; till it becomes veiled in poiTeflion, by the determi- 
nation of the particular eilate which Tupported it, or 
whereon it was expedant, (when ic would ceafe to be a 
reverfiou oi- remainder,.) in him who Ihould be, at that 
time, the right heir of chedoiHX*, which perfon wou'd 
then become the Hock of defeent, and him from whom 
the future pedigree muH run on his obtaining an aHual 
(eifin of it. See Feared e Coming. Rem. 449 : (3<1 edit.) Co. 
Lift, ilbi 14^ ; a: 5 O. 42 : Cro. Car, 4 1 1 — 12 : 8 
Co, 96 <1 : I 95, 99 ; F/o^d, c6, 113, 585, 9 : Rrooke 
Defeent 2^ 58; Do$u, 5^21; ocire Fac. iztf : Cio. Elia. 
334, 5 : Dyer 63: See 2 Com, Dig, title CopvhoUt 

(ic. j i) ; Defiant (C. 2.) : Robtnfcn on Gavelk. Appen^ 
dix; KiUh. 21 K ; 1 Fez, 174. 

••So 



DETINUE. 


DESCENT. 

*• ^0 alfo with rerpc£l to contlngmcifs and ftyecutory 
devlrcs-^Tha'a oo a dcvifc to G. in fee; but if he hap- 
pened to die under the a^e of twenty one years, leaving 
no ilTue, then to P, in fee; after the deccafe of the icfta- 
tor, P, died in the life- rime of G. who afterwardU died 
under the age of twenty-one nnsl without iffuc ; it was 
licld that the lands u*/lcd in P'a heir at law, upon the 
happening of the contingency, (viz, on the death of G, 
under age, and without iifue,) but that the intcrell, while 
it was contingent, did not fo attach in G. who was heir 
at law to P. on his dcceafe, as to carry ir, on bis death, to 
/ms heir at law, who was not heir at law to P, but that ?t 
vefleJ in that perfon u' 6 o Tjas /sflr at la2v to P, (the firA 
purchafor) at the time of the sonitn^incy happenlnz> See 2 
ti'ilf. 29. Goodrigfyt and Xear/e ; and cited alfo in Fearrie cn 
Con, AVw. 44S. (3d edit,) And fie Cro, Car, 410, 13: 
Hobart 33 : Phnifd, 48 J, 9: 3 Com tit. Defient, (C. 2 ,)*' 

See ante Vf.— Sec further a» toother points concerti- 
' 3 ng the doOrine of Defeencs- and points involved there* 
with, titles Rftate\ Heir\ Litnitaim; ReviMltk/eri £xccu» 
toty Dev/ft • 

Descent of Crown LANDs.~S«atit1ef t Ki$ig, 

Descent of DiCNiTiEs.~Sie titles De/cent ; iVrr. 

DESCRIPTION, dferi/>tioP\ In dheds and grants there 
muft be a certain defer iption of the !ands granted, the places 
where the lands lie, and of perfins to whom granted. 
He, to make them good. But wills are more favoured 
than grants as to ihofe dtferiptim i and a verotig^difaiptm 
of the jperfon will not makeadevife void, if there be 
otherwile a foificient certainty what perfon was intended 
by the tellator. 1 Nrlf Ab\ 647. 

Where a Arft dtferiftion of land, He, is falfe, though 
the fecond is true, a deed will be void : coatra^ if the firll 
be true, and the fecond falfe. See 3 Rep, a, 3. S. 10. a8. 
33, 34, Sec titles Heed; If'iiU 

DESERTION from the Armt, m title Crw//* 
MartiaL 

DE SON TORT DEMESNE, Sec He injurid fud 
ftofrsd; and tides Trefpafs \ PUading, 

DESPITUS, a contemptible perfon. Fleta^ lib. 4. 
a^,$,tar,s^, 

DEoUBlTO, To weary a perfon with continual bark- 
ings, and then to bite ; which is provided againft by old 
laws. Leg* Jlared, 26. 

DETACHIARE, To feize or to take into ctfftody ano- 
ther pefiba^s goodsi He, by dhacbfnent or other courfe of 
law. CaoseL 

DETAINER, See tides Forcible Eatty and De/aen/r, 
DKJPERMINATION OF WILL, Sec title B/fate at 
IVtll. 

DETINET, Sec Debet H Detiaet. 

DETINUE, In the Common law is like 

oAio dfpofti in the Civil law ; and is a writ which lies 
againlt him, who having goods or chattels det^ered to 
kce^ refufeth to re-deliver them. In this adion of 4^* 
fitttKf. is neceflary to aibertain the thing detained in fock 
‘ a iwhner as that it may be fpecificaJly known and re- 
covered. Therefore it cannot be brought for moneys 
corn or the like, for that cannot be known from other 
money or corn $ unlcrs it be in a bag or a facie, for then . 
it may be dlAingnilhably marked. To order therefore to 
ground an aQion of detime , which is only for the detain- 
frig, thefe points are nectfrery; See i A|#. 286; 1. Ti« 
the defendant enme lawioUy into polldlon of the |mi» j 


ns either by delivery to- him br by finding 
That the plAintiffhavc a j^roperty,-— 3. Thnt the goods 
ihemfelvci be of fomc value.^^. ThAt'thcy be 2ktt* 
tained in pvjint of identity.* fJpbo thU the Jury, if they 
find for the DlaintifF, aficA the foM^l valuer of the fevc- 
ral parcels detained/ and'alfo damages for the detention. 
And the judgment is conditional; chat the plaintiff re- 
cover the fa id goods ; or, if they cannot be had, their 
refpeflive values, and alfo the damages for^lfotaining 
them. Cs. Fnt, r 70 : Cro, Jae, 681.^ : 

There is one difadvantage which aoenda this «^on» 
vi%. that the defendant is herein permitted to wage his 
law ; (that is, to exculpate himfolf by oath ; See title 
H'agerof LaHjo\) and 'thereby defeat the plain tffi^ of his 
remedy; which pnvilege in this cafe U grounded on the 
confidence originally repofed in the bailee by the bailor, 
in the borrower by the lender^ or the like : from whence 
arofe a (Irong^refumptive evidence, that in the plain- 
tiff's own opinion, the defendant was Worthy of credit. 
See 1 Ar/f. 295. 

For this and other realms the a£lion of detinue is now 
much difufed, and has given place to the a£lion of 
Trover. See title Trover ; and alfo tide Bailment, 

I'he following cafes on the fufajeA of Detimfc, may 
prove matter of ufe as well as of curiofity, and fee fur- 
ther Finer, title Detinue, and BuU, N. P. 49*^5 1 • 

Detinue may be broi^ht for a piece of gold, of the 
price of 21 r. though not for 21 /. in money ; for here is 
a demand oft certain parricnlar piece. Bull. N. P* 50. 

If a man rreeiviog money mm a banker, put part 
ihefoof into his bag, and while be is celling the reil, the 
bag is fiolen ; no adion of detinue^ He. lies ; becaufo by 
putting up the money, he had appropriated it to his own 
ufe. Comb, 47^. A man lends a Aim of money to an- 
other, detinue lies not for it, but debt i but if A. bargains 
and fells goods to B. upon condition to be void, if .V. 
pays B* a certain Aim of money at a day 1 now if A, 
pays the money, he may have detinue againil B, for the 
gccdSf chough they came not to the hands of B. by bail- 
ment, but by bargain and file. Cre. Elisc. 867 : a Daav. 
510. 

If a man delivers goods to A. to deliver to B. B. may 
have detinue, for the property is in him : and where be 
delivers them to B* and after grants them to D, he foall 
not have detinue after the grant, but the grantee foall have 
it. 71 rbv. 241 : i Buljl. 69. When goods are delivered 
to one, and he delivers tb^m over to another, adion of 
detinue may be had againft the fecond perfon, and if he 
delivers them to one that has a right thereto, yet it is 
faid he is chargeable ; alfo if a perfon to whom a thing is 
delivered dieth, detisesse lieth againft his executors. He, 
or againft any perfon to whom a thing comes. 2 Dan^. 
Abr, fit, 

A man may havl a general detinue againft another that 
finds his goods : though if 1 deliver any thing to to re- 
deliver, and he lofes it, if B, finds it and delivers it an 
C. who has a right to the fanne, be is not char^ble to 
me in detlnut\ becaafe he is not privy to my deUveiy. 7 
H* 6. 22 1 9^. 6.58. 

In adions of detinue, the thing muft be once ib iho 
pofleifion of the defendant; which pofteflioB b not id be 
altered by ad of law# u foifufe. He* And the nasore 
of the thing muft continue, without alterationy 10 Intitlo 
onttoihis adion. F*N^B. S38. If I find goods, and be^ 

fore 



DETINUE. 

fore tke omct brings hit aAion^ I (ell them ; or they are 
recovered del of mf haedi epoo an execntioh, or ouN 
Itwry qpuQd; Che Berner, he cannot hare detinde 
agaiod m. is Jl« 4. $i jy ff. 8. 13. But aAion of 
iithm wilt lie againd him chat finds goods, if they are 
waded by wiifal ni^igence. Dr. (f S/mi/xzg, 

A man binrs dm or ocher things of another* on a 

E od and^ira cooma ; if the feller keeps the things 
ttght, £imue lietk. Z^er 30, 203. Where one takes 
my goods into bis cedody to keep them for me, and re- 
fufes to redore them 1 although he have nothing for the 
keeping of tbeas, this a^ion will lie. 4 Rep. S4: 

//. 28. If 1 doBver to one a trunk that is locked, with 
things in it, and keep the key tnyfelf. and fomething 
be taken out of it, writ <A' detinue lieth not for this : but 
if the trunk, and all that is in it be taken away, there it 
lies. 11 Re^,Sfi 4 £• 3- 

This adion will not lie, where a man delivers goods 
to me, and t hid him cake them agsiq, if he refufes to 
do it : or whore one ukes my goods or cattle by wrong 
as a rrefpairer; or by way of diftrefs for rent or as da- 
nuge-feafant, (fr. Nor for a horfe fick, when it is 
taken or lent ; if he dies of that ficknefs. Rfo. Detin. 242 i 
43 £• 3. 21 : XI £. 4« And if it be a ring that is deli- 
\ered to another, and he breaks it^ it is doubted whe- 
ther aflionof ditJfme may lie ; becaufe the thing is alter- 
ed, and cannot be returned as it was : but aflioo on the 
cafe lieth. And allhough, where goods are found, and 
(bid, &fr. detifme lies not : yet adion upon the cafe of 
/mrir and twvtrjhn may be brought. 12 £. 4. 8 : 18 £. 
4 

Detinue of CiiARTcts. A man may have detinue 
for deeds and charters concerning land ; bat if they con- 
cern the freehold, it muft be in C, and no other 
court. AZlion of detinue lies for charters which make 
the title of Lands; and the heir may have a iUtinuc of 
ihartnSi although he hath doc the !and: if my father be 
dilTeifed, anddieth, 1 (hall have detinue for the charters, 
notwIckfUftahig I have not the land; but the executors 
(hall not have the aZLion for them, ifenti iVb/. £r> 308. 
:f a man keep my charters from me, concerning the in- 
heritance of my land, and 1 know the certainty of themr 
and the land ; or if they be in achell locked,. Igc. and 1 
know not their certiunty, I may recover them by this 
writ: fo where lands are given to, me and S* ai)d my 
heirs, and he dies, if another gets the deeds, and if te- 
nant in tail give away the deed of entail, and then ote, 
his ilfoe may bring a writ of detinue f ehattm* Co, Ljt, 
286 : 1 Rep, a : 38. But if the tenant in fec- 

(imple do cive away his de^s of the land, his heir may 
not have this adion : and in cafe a woman great with 
child by W deceafed hulband keeps the charters from 
his daughter and heir that concern the land, during the 
time (he is with child, this writ will not lie againO her, 
41 E, 3. II. 

Detinue was brought for a deed, and the plaintilF had 
a verdi^l, that the defendant detained the deed, and the 
jury gave zoh damages, but did not hnJ the value of 
the deed; and then there iflued out a to.dcli- 
vcv the deed, or the value, and afiervvards a writ of in- 
quiry was awarded for the .value: wher^^pon the jury 
found a different value from wliac the (iril verdict found; 
and it was adjudged good. Rayn, 124; i }tdf, Ahr, 1649. 
In dtuinuc of charttis^ if the ilfuc be upon the detinue. 


DE VANTA VIT. 

and it is found that the defendant hath burnt the char- 
3Cr$, the judgment (hall not be to recover the charters, 
which it appears cannot be had 1 but n Is fald it, (hall be 
for the plain ci(F to recover the land in damans, z Rot 
Ahr, lot: a Dftnv. Air* cii. For detaining of deeds 
and chtftert concerning the inheritande of iands^ or an 
indedfLiire of leife, the defendant (hall not wage his Uw, 
as^he may in a common aAlon of detinue, i Inf, 293. . 

OfiTiNUE OP Goods in Fa anjc-marxiaob, Is on a 
iKvorce between a man and his wife; after which, the 
wife (hall have this writ of detinue for the goods given 
with her in marriage. Mich, 35 £. 1 : Ntso Nat, Br, 308. 

« DETRACTARI, To be torn in pieces with- horfes 
.1 ■ ■■■ . . Apefata^ fahilegi , ^ bujufmedi^ detra^ri dehent 
VS comhuri', FZerr, cap, 37. But we know not, 
now, of any fuch punilhment by our laws. 

DBTUNICARE, To dlfcover or lay open to the 
world. Matthi Weflm, 1240. 

* DEVADIATUS, Is where an offender is without 
fureties or pledges. 1 >omefdar, 

DEVASTAVIT; or DEVASTAVERUNTBONA* 
TESTATORIS. A writ that lies againll executors or 
adminiffrators, for paying debts upon fimpld contraA, 
before debts on bonds and fpeclalties, Vfe, far iff this 
cafe they are liable to adion, as if they had (quindered 
away, or naefied the goods of the 4eceafed, or convert- 
ed them to their own ufe ; and are compellable to pay 
fuch debts by (pecialty out of their own goods, to the 
value of what they fo paid illegally. Dyer 232. But if 
an executor pays debts upon fimpfe contract, before ho 
hath any notice 6f bonds, it is no devaftnvit % and rCeu* ^ 
larly this notice it by an a(^ion commenced agahiil huii, 
for the law doth not oblige him to take notice of it him- 
feff, nor of a judgment againft bis teffator, becaufe he it 
not privy to aAs done eiuer by or againff him. t Mod„ 
irfyej I IJMf* 215. „ 

where a^f^ator payeth Legacies before debts, and 
hath not fumcient to pay both, it is a deva/Uvit» Al(b 
where an executor fells the cei^tor’s gooda at an under- 
value, fr is a ; but this is fimderAocd where 

the fale is fraudulent $ for if more could not be 

had, it is otherwffe. Xeihv,tg: \ Nelf Air.b^^^ ^ Ex- 
ecutors keeping the goods of the decea(ed in their hands, 
and not paying the teftator*s debts f or felling them, and 
not paying off debts, tfe. or not ohferviug^ the law 
which dircDs them in the management thereof 1 or doing 
any thing by negligence or fraud, whereby the effate of 
the deceafed is mifemployed, are guilty of a ekata/hntit, 
or waffe; and (hey (hall be charged for fe mmch dtbnnir 
ptoprihy as if for their own debt. 8X/y. i3j« 'But the 
fraud or negligence of one executor is noackargeable on 
the red, wl^e there arc feveral enecuiora. I RoL Abr. 
929. 

There are feme cafes fn the old bookv in which it 
hath been held, if an executor watea the goods of the 
teffator, and afterwards makes bis executor, and dice, 
leaving afTets, tha^ an wDiori of debt will not He sgainll 
the execuior of the wafting cxecutoq iqpon a fuggelHoo 
of a devajfL^vit <ff by the ftrit executor; b^aufe H 
is a perfonal wrong which died with him. 3 Leon, 141. 
Bunn this cafe there is a dilercnte between a lawful ex- 
ecutor, and an execoebr efefin t^rt ; for as an executor 
tie /on tort poBeffcs himfetfoT th<f gOC^s wfoagfollyi if he 
afterwards ^ites them, and dies| leaving affets, his ex- 

ecocof 



DEVASTAVIT. 

ecutor (ball be chargi^d upon tbe Aiggedlon of a dcvalia- 
'irt in hit ceilator, becaufc he came wrongfully by the 
goods, and therefore the wrong ftiall not die with his 
pcrfon. zLn*. 153 — See title K.\ccittoi , V. i. And be- 
fore the Sfatr^o Car, 2. c, 7 , it was decreed in equity 
againfl the executor of a J.iwful executor, who had 
wafted the goods, and died, that fuch executor ihonld 
be liable to make good to the creditors of the teftator, 
fo much as the hr ft executor had wafted, and fo far as he 
had aflets of the fald firft executor, i CJbunc* Rep, 257. 

. By the faid ^tnt. 30 Car, 2. r. 7, it is ena^ed, That 
if an executor dv J^n tou waftes the goods, and dies, his 
executors ihall be liable in the fame manner as their tef- 
taror would have been, if he had been living. And it 
has been fince adjudged, that a righful executor, who 
waftes the goods of the teftator, is in efted an executor 
di fontort for abufing his iruft ; 3 Mod. 113. And his 
executor or aJminiftrator is made liable to a devaflavit, 
by Stat. 4 W 5 df. c*. 24, which ftatute makes the 

Stat. 30 C. 2. f.y, perpetual. 

Debt lies againft an executor in the deltei and d^tinet^ 
where there is a' judgment againft hi.s teftator, upon a 
fuggeftion only, that he had wafted the goods ; and this 
is a more expeditious way than the old method of yl/. 
fac. inquiry, which was ilTued t^ (hew caufe why the 
plaintiff Ihould not have execution againft the executor 
de hnis propriii, and thereupon the IhexiftF returned a r/e- 
vq/lavit, I Lrv. 147 ; I 653. 

A holband is to be cliarged for walte done by his wife 
dt/m fdti ; but the hulband is not chargeable after the 
death of a wife executrix, on fuggeftion of a devaftax^it 
in a declaration againft him. Cro, Car. 603: 672. 

And it has been adjudged, that a feme covert executrix 
cannot do any waile during the coverture; thoogh for 
wafte doni^ by the hufband ihe (hall be charged, if (he 
furvive him ; but then it mail be on a judgment ob-**^ 
tained againft him, and not on a bare fuggeftion of a 
dci'ajlavit, l£c. z Leu. 145. If an executor or ad mini* 
ilrator con feifes judgment, or fufters it to go by default, 
be thereby admfU a/pts. and is eftbpped to fay the con- 
trary in an adion on fuch judgment fuggefting ^idtu ajia^ 
'lit. i H^ilf, 258.-— See titles Dell', and fuithcr, parti- 
cularly \\\\t Exfcutor, VI. 2. 

DliVENERUNT, A writ heretofore dire^led to the 
efeheatoron the death of the heir of the King’s tenant 
under age and in cuftody, commanding the efeheator 
that by the oaths of good and lawful men he inquire 
what lands and tenements by the death of rhe ten.Mit 
lame to the Ktn^. Dyer 360. 'I'his writ is now dilufed ; 
but ktStat. 14 Ca}, 2. r. 1 1, for pieventing frauds and 
abules in his Mgjelly’s Cujioms. 

DKVEST, de'iH'flirc,^ Is oppoflte to tm efi. AstO /Vr- 
veft fignifies to deliver the poireftion of any thing to an- 
other , fo to deveji fignificth to take it away. Ftud. lib. i. 

7. 

DEVISE, from the Fr. drvi/er^ to divide or fort into 
parcels.] A gift of bnds, (:fc. by a laft will and tefta- 
ment. The giver is called the d^'vl/hr ; and he to whom 
the lands are given, the devi/ee. A in writing is, 
in oonftruflion of law, no deed ; but an inilrument by 
which lands are conveyed. 

'Fo Devise, is to give by will. 

The word was formerly, particularly applied to be- 
quefts of land ; but is now generally ufed for the gift of 
my legacies whatever. 


DIEtf ‘ 

For the law relating to Dcxnfes, as well of real lis per- 
fonal eftaics. See fully thb Dift. title // V//. As to Exe- 
cutory Devifes, See title Exccutlry Dev^/e, Epaie, Limi- 
(atlofj, Remainder. ^ 

DEVOIRES or CALElS, fv'.Deiroh, Duty.] The 
cuftoma due to the King, for therchandife brought into 
or carried out of Calais. wliPii bui ftnple ren^aintd there, 
Stat. 2 R. I. r. 3. — See Stat, 34 Ed, i.c. 18. 

DEXTRARIUS, One at the n^ht /yW of another. 
And the word dextraihs has been ufed for light horfes, 
or horfes for the great (.addle; frum the Fudrjliler, a 
horfe for (ervice. 

DEXTRAS DARE, Shaking of hands' in token of 
friendlhip ; or a man’s giving up himl'elf to the power 
of another perfon. IValfnylu p. 312. 

• DIAKiUM, Is taken tor daily food ; or as much as 
will fuftice for the day. Du Cange. 

DJASPERAl'US, Stained with many colours. Mm, 
tom.^^. pag, 314 . 

Die A, A tally for account.^ by number of faiHers, 
cuts or notches. Lib. Rub, Scaccar. fol. 30. 

DICKAR, OR DICKER op LEATHER. U a cer- 
tain quantit)', confiding of fe» hides, by whith learher 
is bought and fold. Vide 51 /f. 3./. 1. Thue 
are alfo dickers of containing ten bars to the dicker. 
This word is thought to come from the Girek 
which fignifies ten. Domefday. 

DICTORES AND DICl'UM. The one fignifies an 
arbitrator; and the other the arbitrament. MaLy.p. 348* 
DICTUM DR KEN EL WORTH. An edia or award, 
between Kingi/r//rv the Third and his Barons and others, 
who had been in arms againft him : fo called, becaufc it 
was made at Kemheorth Cajlle in U'^ar-wickJljire, anno 
51 Hen. 3. It contained a compolition of thoie who had 
forfeited their eftates in chat rebellion, which compofi- 
tion was five year’s rent of the lands and educes for- 
feited. 

DIEM CLAUSIT EXTREMUM, A writ which 
ilTued out of the court of Chancery to the efcheaior of the 
county, upon the death of any of the King’s tenants in 
capite, to inquire by a jury of what lands he died (eil'cJ, 
and of what value, and who was the next heir to him. 
This writ to be granted at the (uitof the next heir, (s'c. 
for upon that, when the heir came of age, he was to fir; 
livery of his lands out of the King’s hands. F. N. £. 251, 

DIES, Sec Day. 

DIES DATUS, Is a day or time of refpite given to 
the defendant in a fuit by the court. Broke. — See Day. 

DIES MARCHliE, Was iheday ofcongrels or meet- 
ing of the Enghjh and Scotch, appointed annually to be 
held on the mavchts or borders, to adjuft all differences 
between them, and preferve the articles of peace. Tho. 
IValJingbam, tn Ric. 2 . p. 307. 

DIETA, A day’sjourncy, Fltta, lib. 4. c. 28: BiaSlon, 
lib. 3. tyaii. 2. c. 16. 

DIE'r> coni’cn/us.'] A Icgiflativc aftembly ; as the diet 
of the of Rat ijbon, &c. Sec this Dicl. titles /’rtr- 

liamcnt,. IFittena^emote. 

DIEU ET hiON DROIT, God and my Right ; the 
motto uf tile royal arm i. kitiinating, that the King of En- 
gland holds hfs empire of none but God; firft given by 
liing Rich. 1. 

DIEU SON ACr, Are words often ufed in our old 
law ; and it is a maxim in law. That the aFlo/God^ or 

inevitable 
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ncvitable accident^ fiiall prejudice no man. Therefore, 
if a houfe be blown down by tempeft, thunder or lighten- 
ing, the Icflec or tenant for life or ywsi (hall be ex- 
culed in wafte : likewife he bath by the law a fpecial in- 
tere ft to talce timber, tp build the boufe ag^n fpr hit 
habitation. 4 Rifi, 63 : ii 82. So when the con- 
dition of a bond conilfts of two parti in the tihjun^ivet 
and both are poilible at the time of the obligation madCf 
and afterwards pne of them becomes impoilible by the aft 
of God, the obligor is not bound to perform the other 
part. { Rep, 22. And where a perfon is bound to ap- 
pear in court, at a certain day, if before the day he dietn, 
the obligation is faved, Cs’r. See particularly relative to 
this term, titles Bailment^ CarrJer, 

DIFFACERE, Todeftroy: and dtJfaBio is a maim- 
ing any one. Leg, H, x. r. 64, 92. 

piFFORCIARE RECTUM, To take away, or deny 
jufticc. Mat, Paris, anno 1164. 

DIGEST. The book of Fandcfls of (he Civil law ; 
which hath its name from its containing Legalid pt^^cepta 
<ATr//t7i/<rr Digerta. D» CWjirfr.— Sec title Civd Laiv» 
DIGNITY, dignitas.] Signifies honour and authority; 
reputation, Wc. And dignity may be divided into fupc- 
rior and inferior: as the titles of Duke, Earl, Baron, 
arc the higheft names of dignity ; and thofc of Baro- 
net, Knight, Serjeant at Law, 'isfe. the lowed. Nobi- 
iity only can give fo high a name of dignity^ as to fiipply 
the want of a furname in legal proceedings : and as the 
omilTion of a name of dignity ma.y be pleaded in abate- 
ment of a writ, ^c, fo it may he where a peer, who has 
more than one name of d' >nify, is not named by the Moll 
Nubic. See title Abatnneut, No temporal dignity of any 
foreign nation can give a man a higher title here than 
that of Efquire. a hd* 667. — Sec titles Addition ; Defccnt\ 
Peer. 

DIGNITY ECCLESIASTICAI dignitns ecclJlaJiU 
calis.^ Is defined by the Canoniils to be adminiftratto cum 
jut ifdMone poteflate alitfua conjuntia ; of which tliere 
are fcveral examples in Oitarcnus^ de San is E:<hf, Uc, 
it!, 2, c. 6 , DignitiJtes ecilijui/liary arc mentioned in the 
Stut. 26 //. 8. c. 3 I 32. And of chuich dtgtdtia,, Cav:!)- 
in his Britannia^ p, 161, reckons in England 
LIG NIFAKIES, (Lguitarii.^ Thofe who are ad- 
vanced to any dignity ccclcfiallica! ; as a Bifiiop, Dean, 
AivhJfacon, Prebendary, tr/e. But there are finite 
I'rtberidjrics, \/ithcut cure or jurifdidion, which are not 
dignttaria, 3 A'/. 155. 

i^lLAPlD-ATlON, diLpidath.'^ Is where an incum- 
bent on a church living fuffers the parfonage huufe or 
out-houfes 10 fall down, or be in decay for want of ne- 
ce/fjry rcpar.uion ; or it is the pulling dovsn cr Uellroy- 
ing any ot the houics or buildings, belonging to a fpiri- 
tual iiv'ing, or dcllroying of the wood^, trcci, tj/c. ap- 
pertaining to the f.iinc ; for it is laid to extend to the 
<.'oiuinitiing or fuficring any wilful wafte, in or upon the 
inbtritance ol the church. Dxgig' s Pwf. Counf, 89. It is 
the inteicll of the church in general to preferve what be- 
longs 10 it for the benefit of the fucceifors; and the old 
canons, and our o\^n provincial conllitutions require the 
ftlergy fuliicieiuly to repair the* houfes belonging to their 
benefieeb ; which, if they negled or refuic to do, the I 
biihop may fequeilcr the profits of the benefice foi* chat 
purpofe, (Ac. RtghPsCUrg, 143. And by the Canon 
law, arc made a debt, which is to be fath!- 
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fied out of tne profits of the church t but the Common 
law prefers debt on contrails, before debt for dda- 
pidatkns, Hun, 136. 

The profeculion in tbefe cafe? oiay be brought either 
againft the incumbent himfdf, or againil his executors 
or adminillracors ; and the executor or adminiilratoi (.f 
him in whofe time it was done Or fuifered, mull make 
amends to the fucce/lbr; and if the proccedingH are againU 
the incumbent, then thev ought to be in the fjuritiul 
court. That court may alfo proceed againft ap executot, 
or the fucceftbr may have an aflion of the cafe or dcin ai 
the Common law, in which adlioo he (hall recover da- 
mages in proportion ta the dilapidatioHs, 1 KA/, Ahr\ 
650: Pat/, Coufi/, 97, 98 : Cotter 3 Lev. 2 f} 9 , 

It is alfo faid to be good caufe of deprivation, if the 
Bifhop, Parfon, Vicar, or other ecclefiaftical perfon di- 
lapidates the buildings, or cuts down timber growing on 
the patrimony of the church unlefs for necelTary repairs. 
I Rot Rep. 86 : it Rep, 98 : Godb. And that a wiic 

of prohibition will alfo lie againft him in the coum of 
Common law. 3 B/d/i, 158: i Ro. Rep, 335. 

By Stat, 13 Mlim, c, 10, if any Parfon^ ^e. (liall make 
a gift of his goods and perfoaal cilace to defraud hb fuc- 
ceftbr of bis remedy for dilapidationsy fucli fucceilbr may 
have the fame remed]|i^in the fpiritual court againft the 
perfon to whom fuch gift is made, as he might have 
againft the executors of the dcceafed par/on. And by 
Stilt. 14 Eliz. c, 1 1, money recovered for dilapidation^, is 
to be employed in the reparations of the fame houfci 
fufFered to be in decay, or the party recovering lhall for- 
feit double the value of what he receives, co the King. 

If a parfon fufters dilapUations, and afterwards Cakef 
another benefice, whereby his former benefice becomes 
void, his fucceflbr may have an a^lion againft him, and 
declare that by the cuftom of the kingdom he ought 10 
pay him fo much money as (hall be fufticietu to repair the 
dilapidations. 3 Lev, 268. In cafe a parfen conies to a 
living, the buildings whereof arc in decay hy ddapida- 
tian, and liis predcccifor did not leave a fufficient per- 
Tonal eftate to repair them, fothat he without remedy^, 
he is to have the defeils furveyed by workmen, and at- 
tefted under their hands in ihe prclcntc of witncilcs* 
which may be a means to ficare him from the incum- 
bnince brought upon him by the fault of his prcdccclfor. 
County Patjon s Companion () 0 . 

DILATORY PLEAS, Are fuch as arc put in merely 
for delay ; and there may be a demurrer to a d.Jaf.r'; pica, 
or ifi'ue may be tdken on i\\^ fac-t, if falfe. i,r the 
is true in faSi, and in A».r, and is In aha.tuie a, tnc 
plaintiff mull enter up jinlgincnt of cn/fttur, before Ue. 
commences a new (nit. Jf the pica is aajudged i!!, on 
kmuiret , there mull be a x'j'p ndtas uvjlet , and dtfvndaiit 
mull ple.ul another pica, if /^/.v; iii /<r7, is taken, anj 
fimnd by the j^ry, for plai itijj, in ioje, ^':Sc. ihry .idci*. 
the damages, in d- It, the judgment lor pljintlfi’is fin-al, 
yV. The trutlt of dliitotv pleas is. to be nnule oi’C !»y 
aflidavit 0/ the fad, by Stats \ An, c. tO. y li. — 
Bee title Pluultrg, 

DJLIGlA'FUb, Oatlawed^ i.t, de Irge 
iitn, I. t*. 45. 

DILLIGROUT, Pottage former!) made for the 
'able, on his coronation day; and there was a tenure in 
fcijvancv, by which lands were held of the King, in- ifir 
f% live fitrding this pottage, ni that folcrnniiy. 39 H s* 
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DIMIDIETAS, Ufcd in records for a moiety, or one 
half. 

DIMINISHING the row. See title Coiu, 

DIMINUTION, (Vtfhimiuo.^ Is where the plaintiff or 
defendant, qn an appeal to a fuperior court, allcdgcs that 
part of the record is omitted, and remains in the inferior 
court not certified ; whereupon he prays that it may be 
certified by ce)//ordri. C). Knt^ 232, 242. Of courfe <//- 
minution is to be certified on a writ of error ; though if 
iffuc be joined upon the errors aligned, and the maffer 
is entered upon record, which is made a cv^Jilium^ in this 
cafe there mull be a rule of court granted for a catiaran 
to certify dimin:(t';f>n. 1 hit. Ahr, 24^. Diminution Can- 
not be alledged of a thing which is fully certified ; but 
in fomething that is wanting, as want of an original, or 
a warrant of attorney, fsfr. 2 Lev, 206 : l NA/. Abr. 65 H. 
And if on Mmimakn alledged, and the plaintiff in error 
certify one original, which is wrong; and the de- 
fendant in .error certitics another that is true; the true 
one fhall (land. Q9. Jac. Cro, Car. 91. 

After a writ of error brought, and the defendant hath 
pleaded in nullo <;/? c^uitiimt ne c.'^nnot afterwards allcdgc 
diminution ; beCauft* by that plea he afhrmetb or allowctli 
the record to be fuch as is cerrified upon the writ of error. 
Codb. 266. But in fome cafes, (Lmi'tmtim hath been aU 
Ifdged, after in nulh ej} it rat urn ^Mded, ex gratia curiae; 
though not ex ri^ore juris. Paint. 85. And there is an 
initance, that the court in fuch a cafe hath awarded a 
ctrtiorariy to inform their confclence of the truth of the 
record in C, B. where the defendant in error had not 
joined in nulla eft etvauim, i l^elf. 658.-— See further title 
Judirnient^ Reverfalof. 

DIMISSORV LETTERS, literee dimiffhriee ] Are 
fuch as arc ufecl where a candidate for holy ordtts has a 
title in one diocefe, and to be ord.iincd in another : 
the proper diocefan fends his Utters dimiftiry diretlcd 10 
foine other ordaining bilhop, giving leave tlint the 
bearer may be ordained, and liavc fuch a t ure iviihin his 
ciitb iith Cvrvt /. 

fMOCESE, diaeefts.^ Signifies the circuit of every < 
bifhop’s jurildii'^ion. for this realm hath two forts of [ 
diviiions : one into iliircs or coontic?, in refped to the : 

fi.itr \ *:ud another into diocefis^ in regard to the j 
t'cAtJiajl.cal Jiatt'j of which we reckon twenty- one in A'v- 
^lar.ds and four in Walts. Co. Lit. 94. Alfo the king- 
dom is laid rb be divided in its ecclciiafiical jurirditHion 
into two prox>i^:n\ ,of Cantetbuty and Tork ; each of which 
provinces is divided into dto tftsy and every dmafe into 
archdeaconries, and archdeaconries into pjrilhes, 
idol's Jnjl. 2 . 

I'hc bounds of Dlocrfts are to be determined by wit^ 
iicires and records, but more p«irticularly by the adinini 
dration of divine ofliccs. To which purpofe, there are 
two rules in the Canon law . in one cafe, upon a dlfpufe 
between two bilhop: upon this head, the difeiltiorl i:,, 
that they proceed in the boilnefs, by ancient books or 
writings, and aifo by witnefics, reputation, and other 
lutiicieni proof ; in the other cafe, where the queilion 1 
was, by whom a church built upon the confines of two 
dneefis Ihould be couferrated, the rule laid down is, that 
it ihould be conl'ccratcd by the biChop of that city, who, 
before it was founded, baptized the inhabitants, and ad- 
miaillcied to them other divine ofiiv^es. C.hft 133, 


The jurifdi^lion of the f//y is not included in the name 
of dio.rje, fo faith the Canon law: and accordingly, ia 
citations in general vifitations, direfled to the clergy, it 
is ordered to cite the clergy of the c/Vy asu/ diocefe. Gib/. 
- 33 - 

A bilhop may perform divine offices, and ule his epif- 
copal habit, in the diocr/e of another, without leave ; but 
may not perform therein any zAof juritdidlion, without 
permiffion of the other bilhop. Gil/. 133. 

A clergyman dwelling in one dioce/e^ and benefited in 
another, and being guilty of a crime, may, in different 
refpe^s, be punilhed in both ; that Is, the bilhop in 
whofe dloctfe he dwells, may profecute him ; but the fen^ 
tence, fo far as it affefts his benefice, mull be carried 
into execution by the other bilhop. Gib/ 1 34.— See lilies 
Bijhap \ Clerg y ; Cotrvocation. 

DISABILITY, dl/ibilitas!\ An incapacity in a man 
to inherit any lands, or take that benefit which other- 
wife he might have done : which may happen four 
ways; by the a£l of an anceftor, or of the party himfelf> 
by the aft of God, or of the law. 

1. Difability, by the aft of the anccllor, is where the 
anceftor is attainted of treafon, G/f. which corrupts the 
blood of his children, fo that they may not inherit his 
ellatc. Sec title Aftamd r^ Dc/ernt. 

2. Di/ability, by the aft of the party, is where a man 
binds himfelf by obligation, that upon furrender of a 
Icafe, he will grant anew cftaic to the IcITee ; and after- 
wards he grants over the reverfion to another, which puts 
it out of his power to perform it. 

3. Di/ahillty^ by the aft of God, is where a perfon is 
of non-fane memory, whereby he is incapable to make 
any grant, f 3 c. So that if he pafleth an eftate out of 
him, it may after his death be made void ; but it is a 
maxim iu law, Hhit a man of/ull ftjalhu''ver be u‘ceii.'cd 
to difahle hsf'ivu pofm. See title Luray. 

4. Difabil’iy, by the aft of the law, is where a man by 
the foie aft of the law, without any thing done by him, 
is rendered incapable of the benefit of the law ; as an 
alien born, ^c. Tams dr Lev: Rip. I 2 3, 124 : 5 
21-3 Rrp. 43 . — Sec title Ahni. 

There arc alfo other difahihiks., by the Common law, 
of ii!r:cyy infamy ^ and I'^rrrture, as to grants, f.de. And 
by ilatute in many cafes: ah pa pi ft; arc difablcd to make 
any prefentation to a church, 'kdc. OjKccts not taking 
the oaths, arc inc ip^ble to hold offices : Poaiipjrts, though 
n iturnlized, to bear offices in the government, i^c. See 
the proper titles. A perfon (hall not be admitted to di/- 
himfelf to avoid an office of charge, no mo’C 
ih<in a man fhall be allowed to fay that he was an ic'ect, 
'idc. to avoid an aft done by himfelf. Ca)th. 307. As to 
the difability of Dftinters, See that title, and title Non- 
(on/rmijh. \s to pleas of di/ahdiiy in the perfon of the 
plaintiff. See title .diatuncht. 

DISADVOCARE,' To deny, or not acknowledge a 
thing. Ifiiigbam Mj^nUy cap. 4. 

niSAGREEMEN'r, VVill make a nullity of a thing, 
that had clfence before : and di/ag? remr.it may be to cer- 
tain afts, to mrke them void, tifr. Co. Lit. 380. — See 

title A^^t cement. 

DISALT, According to LitiUton, is to difable a per- 
fon. Lit. title Djlontinuan i. 

DISBOSCATIO, A turning wood ground into arable 
or pall ure* 

DISCARCARE, 
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DlSCARCARl!, From Z)/V, and CargoJ^ To unlade 
a thip or vcflci by taking out the cargo or goods. Pladt, 
^Parl» 1 8 /i</. I See Cj? 

* DISC^IT, See Dtait. 

]D 1 SCENT, See De/ant, 

' 13 ISCH 5 \RG*E,‘ On writs ‘and proccfs, ts^c. is where 
a man is confined by Tome legal writ or authority^ and 
doth' that which by law he is required to do ; he is relcaf- 
cd or dijeharged From the matter for which he was con- 
fined. If one be arrefted by a latitat out of I?. R. and 
the plaintiff do not file a declaration againli the defend- 
ant in prifon in two terms, he (hall be di/chaygnJ oii 
common bail, i LiL Abr. 4-'o'. Alfo where a defendant 
on nrred is admitted to halU if the bail bring in the prin- 
cipal before the return of the fecond Jan' facias iflued out 
againft them, they lhall be dijihaigcd If an oblfgtr^\(~ 
charges one joint obligor, where feveral are tly 
bound, it dijeharget the others. Manh. J 29. And a 
man may dijcbarge a prohujl- made to hinifelf, Lfc, Oo. 
yac. 483. — See titles Accord \ Acquittal; Hahdu Ccipuj ; 
SatfsJ'aAivn ; Rotid^ Ac, 

DISCLAIMER, di/Aaraium, from Fr. chimera with 
the privative t///. ] Is a pica containing an exprefs denial, 
or renouncing^ of a thing; as if a tenant fue a fc/'leviri, 
upon the didre(*s of the lord, and *the lord avows the 
hiking, faying the tenant holds of him as of his lord, 
and that he diftrained for the rent not paid, or (ervice 
not performed : now, if the tenant fay he doth not hold 
of him, this is called a dtjclahwr, and the lord proving 
the tenant 10 hold of him, on a writ of right J'i>r djcluimci 
brought, the tenant (liail lofc his land. Terms du Ley. 

This DJilaimrr by a tenant, is confidered as a civil 
crime, and punifhed accordingly, by forfeiture of lands to 
tlie lord, on rcafons moll apparently feodaL Finch. 270, i. 
So if in any court of record, the particular tenant does 
any adl which amounts to a virtu* ' difclaimcr ; if he 
claims any greater edate than was granted him at the 
did infeodaticn ; or takes upon himfelf thofe rights 
which belong only to tenants of u fupenoiir claE. i (u/i. 
2: : : if he affirms tlic rcverfion to be in a dranger by 
accepting his dne, attorning as his tenant, ccilufive 
pleading, and the like; fuch behaviour amounts to a for- 
leiture of his particular cllaic. i hJL 253 : a Comm. 275 : 

3 233. 

If a writ of pretupe be brought againd two perfons for 
i ind, and one of them, the tenant, faith chat he is not 
tenant, nor claims any thing in the lands ; this is a dij'-^ 
Jainur as to him, and the other lhall have the whole land. 
Terms de Ley. And when a tenant hath dij'claimcdt upon 
aclk)n brought againd him, he lhall not have reditution 
on writ of error, ^c. againd his own ad ; but is barred 
of his right to the land dijilaimed. 8 Rep. 62 . But a 
verbal dijdaimer lhall not take place againd a deed of 
lands : nor (hall the dijAaimer of a wife during the -cover- 
ture bar her entry on her lands. 3 Rxp. 26 . 

Baron and Feme maydifclaim for the wife; though if 
the hulband hath nothing but in right of his wife, he 
cannot di/claim. 2 Darru. Ah . 569. Such perfon as can- 
not lofe the thing perpetually in which he dijdaims^ 
lliali not be permitted to dtfclaim : a bilbop, GjV. may 
not dijdittmy for he cannot dived the right out of the 
church. Though in a quo fwananto^ at the fuit of the 
againd a bidiop or others for franchitbs and liber- 
if the bilhop, cfc. djJ'Aaims them, this (hall bind 
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the fuccelTors. Co. hit. loz, 103. If a man be vouched 
becaufe of a rcverfion 00 a leafe made ly himfelf, 
cannot di/daim ; but an heir may dilclaim, being vouch* 
ed upon a leafe made by his anccdor. z Danv. 569.^ , 

A perfon may di/daim in the ppnpipal; aiK{ jiotin the 
incident f as he tha.t Is vouchea becaufe of a rcver(i9u* 
cannot d/claim in the rcverfion, faving the fcigniqry, 
40 Ed. 3. 27. If the lord d/daims hisfeigniory, in a court 
of record, it is extind, and the tenant (hall hqfd of the 
lord next paramount to the lord d/'/niMiptg< Lit. /cd. 146. 

It is ('aid not to be necc/Tafy,^ f hat the / tight /ur 
d/dnimer Ihould be brougfit againd the perfon that //•/- 
diiims ; for if.it be only againd him that is found tenano 
of the land, thougli hi: be a ftrangcr, it is not material* 
2 Diviv. 570. By plea of ywii-tenmc, nothing is difovvn.- 
ed but the frechfild, which may be good where the te- 
nant hath the icverfion in tec,- and not the freehold ; 
but when fuch tenant J/laims. or pleads non-tenure and 
d/laims, the demniulanc lhall have the whole, as the 
whoV’ is dt/ilaimcd. Ibid. 

By litiit. 21 /ac. I. c. 16./: 5, In all adlons of Cref- 
qutxrcilai/umficgit., wherein the defendant lliall 
claim any title to the land, and the ircfpafs be by negli- 
gence or involuntary, the defendant lliall be admitted to 
plead a d/claimcr^ and that the trefpafs was by nr'^lit^ntcst 
or ini^oluntarVy and a ur.d.'i of J'uffiutnt am^mds before the 
adion brought; and if the ifi'ue be found foe xhe defend- 
ant, or the plaintiff be nonfuited, the' plaintiff lhall be 
haired from the faid aflion, and all i'uits concerning the 
fame. See title Flcadfng. 

Befidcs thefc difclaimets by tenants of lands, there arc 
di/daimert in divers other cafes : for there is a d/daimer 
of bloody where a perfon denies himfelf to be of the blood 
or kindred of another, in his pUa. F. If. B. 102. And A 
dtjclairnct of goods , as well as lands ; as if a man d/laitn* 
cth goods, on arraignment of felony, when he lhall lofe 
them, though he be cleared. Stand/. P. C. 186. In* 
Chancery, if a defendant by his anfwcr renounces the* 
having any intcrell in the thing in quellion, this is like-, 
wife a .it/daimci . See xiiic Chancery . And theje is a deed 
of <//dainicr of executorjbip of a. wiWy ^Jc. where an exe* 
cutor refufes, and throws up the fame. 

DISCONTINUANCE, * 

Discontinuatio, from Fr. di/ontniTicy^ c/fare.'\ An. 
interruption or breaking off. An injury to real property, 
which confilU in the keeping out the true owner of an* 
efiate, by a tenant whole entry w'as at firff kwful| 6ut- 
who wrongfully detains the pofTcflion afterwards. , ■. 

This happens when lie who hath an eUate- tail, maketli. 
alarger-eltace of the land than by law he is entitled .to do : 
in which cafe the cHate is good, fo far as his powar cx« 
tends who made it, but no further. Ftnch. L. 190. Ai 
if tenant in tail makes a feoffment in fcf?^fimple, or for 
the life of the feoffee, or in tail ; all which are beyotid 
his power legally to make, for that by the Common lavr. 
extends no farther than to make a leafe for his own life; 
in fuch cafe, the entry of the feoffee is lawful durjng^the 
life of the feoffor; but if he retains the poffcfiioji after 
the death of the feoffor, it is an>injucy wh'rah'is termed a 
di/continuance I the ancient legal eftatc, which, ought to 
have furvived to the heir in tail being gone ;“or at Icaft 
fufpended, and (or a while djeontmued. For, in this 
.cafe, on the death of the alienors neither the heir in 
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taif, nor th^y iu rMnaintlcr or reverfion expectant on rhe 
defermi nation of ihe crtaic-tail, can enter on anJ poll'eis 
Ills laiul fo aliened : bat malt bring ibeir v\jir, ;iiiJ fcck 
to recover poifenioii by law. 3 ij.i : i /'///• 325 : 

y. B, 191, 4. 

Jt> ihc Caff of a D'lfii/ifi, (fee that title) ivliilc the pof- 
f<*iri(»n- remains in the diircilbr, it is a mere nakcJ pol- 
k'flTioti unfiipported by any right ; and the diiroifce may 
rr(V)re his own pon> (fion, and put-t total end to the pof- 
feilion of the didcifnr by an entry on the land, without 
any previous action ; bur if the dilleifor dies, his iicir 
comes to the poiTeiFion of the cllate by a lawful title ; it 
is the f:ime if the dirteifor aliens ; the alienee conies in 
by a lawful title. By reaftm of this lawful title, the heir 
in the fi.ll inftance, and the alienee in the fccond, nc- 
c|alrcs a prefumprive right of polTeflion, which is fo f>ir 
good, tint even the perlbn difleifed lofcs by it his liglit 
fo jecover the po/Teflion by encrv ; and can only recover 
If by an at'lion at law. When the right of entry is thus 
1o!li and the party can onlv recover by aflion, the pof- 
fcilicn is laid to be dircomlnucd. This is the im- 
port of the word el!jcvitit.nn.fict'\ but in its vjual accep- 
tation if llgnifics the ejTcfl of alieiatfoos made by huf- 
barids I'clhd in right of their vivet ; by eccIeliaHicks 
f ifed in right of their church; or by tenants in tail ; 
thofe being the three inilanccs adduced by Litthton of 
T)iUontinn?nce. T hus before the Str*t. 11 FI. 7. c. to, 
the alienation of a woman feifed of an ellatc in dower, 
or ©f any cflate of the gift of her hulband, or of any of 
liij diiccrtori, was faid to be a difcontinuancc: and be- 
fore the Stats. 32 //• 8. r. 31 : \\Eliz. c. 8, recoveries 
fuircred by tenants for life, tenants by the curicfy, or 
rrnanis in tail aIut pollibiliiy of iiliie extim.^, or even 
by the feoft'ce of tenant for years, worked a difc iutinu- 
nncc. Sec i Rep* 14. 

ft is to be obferved, that there is a material diflercncc 
between the Jitiuation or title of the alienee of any pci- 
ibn, whofe alienation makes a dihontinuance, and the 
iituation ©r title of the heir or alienee of a diircifor ; for 
rhe heir and alienee of a diil'eifor immediately claim 
under a perfon coming in by a wrongful title, and their 
elhites though not defeafible by entry, are inwndtauly de- 
jeafible by aflion. But the alienee of every perfon, 
whofe alienation is faid to be a difeonti nuance, [or ra 
ther whofe alienation enufes a difcontinuance,] claims 
by a perfon having a lawful eilate ; and the edace of the 
alienee is unimpeachable during the life of the alienor* 
It (houid alfo be obferved, that a difeontinuance extends 
to thofe cafes only, where a perfon is dlfpodelTed of an 
©ilatb of freehold, and where though he has lodhis right 
of entry, he can ftill recover the polTeiTion by action. 
The peculiar import of the word Difeontinuance, where 
applied to thecaiVs mentioned by Littleton, is thus Hiorc- 
ly, but forcibly expreiled by Houardt in his. Ancient 
Laws of the French-—** An interruption of the right, 
which one has on an eflate, by the fale which another, 
charged to preferve that right, has made of it.’*«— See 
I M/i* A* And (he long and learned note there on 
thedo^lrinebf Difconciiittance at large. 

By the Common law, the alienation of an hufband 
who was feifed in right of his wife, worked a difeontinu- 
anoe of the wife’s eilate: till the Stas, 32 //. 8. c. 28, 
provided, that no adt by the hufband alone Ihould work 
A difeofltiduftnee o4 or prejudice theinheritanct or free- 


hold of the wife: but that after h!s death, fht or her 
111 Irs ijiny entrr on the lands in queftion. Formerly alfo> 
if.n alienation was made by a folc Corporation, as a 
Hilhop or Dean, without confent of tlie Chapter, this 
'v:.s a di(cofitinoance. F. N. B. 1^4. But this is now 
quite antiquated bv the dilabiing Stats. 1 E/iis. c. i(>: 
13 Eltx. c 10; which declare all foch alienation.*: abfo- 
lutfly void al) initio ; and therefore at prefent no difeon- 
tiiiuance can he (hereby occaftoned. 3 Comm. 172. 

Having laid thus much on the general nature of Dif- 
continuance, a title which though of confiderable extent 
ill the old law, is now very much abiidged by flatute, 
the following icleition on the fubje^ may be fufheient in 
this place : irfcrrif g the enquiring fludent to Com. Dig, 
title Djcnn‘n};u}f!ce^ and the other abridgements ; for fur- 
ther iiiforinaiioii when nece/Iary, 

A Difccntinunnee taketh away an entry only: and to 
every dfeontUman^e it is neccITury there fhould be a deveif- 
ing or difplacing of the eftate, and turning the fame to 
a right ; for if it be not turned to a right, they that have 
the cflate cannot be driven to an action. Co. Lit. 327. 
And an elbirc tail cannot be difeontmued, but where lie 
that makes the difeontinuance was once feifed by force of 
the intail, where the cflate-tai! is executed; unlcfs by 
reafon of a warranty. Li/. 6V^?7. 637, 64 1. Alfo if te- 
nant in tail levies a fine, ‘i^c. this is no difcontinuaniey 
till the fine is executed ; bccaufc if he dies before execu- 
tion, the ifTuc may enter. Co. Lit, 33: 2 Danv. Ahr. 572. 

A Difcoutinuance maybe five ways, ^75s. hy/tojf'tftiue, 
fine, ncovtry, releaft and conjiimatkn with warranty. 1 Rep, 
44. A grant without livery, or a grant in fee without 
w'arranty, are no di/continunncts : an exchange will not 
make vl dif continuance \ as if tenant in tail exchanges land 
with another, that is not any difeontinuance, by reafon no 
livery is requifitc thereon. 2 Danit. 57. Jt is ihe fume 
of a bargain and fale, fjfc. And an alteration of Aich 
things as lie in grant, and not in livery, works no dtj^ 
continuance ; for inch grant docs no wrong either to the 
ifluc ill tail, or him in reverfion or remainder, becaufe 
notliing paficiii but during the life of tenant in tail, 
which is law'ful ; and every difeontinuance wurketh 4 
wrong. Co. lEt. 332. 

If tenant in tail of a copyhold eflate, furrenders to an- 
other in fee, this makes not any df continuance, (except, 
there be a cuilom for it) but the heir iu tail may enter ; 
though this hath been a great queflion. 1 Leon, 95 : 

2 Dan'c;, 57 1. If there be tenant for life, remainder in 
tail, and remainder in tail, (iifc. And tenant for life^ 
and he in the firfl remainder in tail levy a fine, this is 
no dfeou/inuance of either of the remaioders* i Mefi.y6.. 
But if there be tenant in tail, remainder in tail, and 
tenant in tail cnfeoiFs him in reverfion in fee : or where 
there is tenant for life, I'tmainder in tail, reverfion in 
fee, and tenant forylife enfeo/Ts the rever^ener ; thefe 
are dif continuances, becaufe there is a mean or immtdiace^ 
eftate. 1 Rep. 140: Co. Lit. 335: 3 Danv. 57^. 

If there be tenant in tail, remainder tokis right heirs^ 
and he makes Teoifmeiit in fee, this u a dt/continuante; 
though fuch tenant that made the feoffment, hath the ice 
in him. 2 Pano. 572. A man is tenant for life, the, re- 
mainder in remainder in fee^ and the tenant for life 
makes n feoffment (o him in remainder in fee; this k 
fiicii a d:fii'vfi 7 iu>;r<.( the ellatc-tail, as produceth afor- 
feituic. 3 A^/>. 59. if a tenant iu tail be diileifcd, and 

after, 
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after releafc with wipranty to the cii(rriror,,Jt will be a 
d^cmtirtnancex foifhc releafe or confirm to tenant for 
lift. Ltr. 135 : 1 Rep, 4^. And if, where there is 
a tenant for life, and remainder in tail, the tenant for 
Kfe levies a fine to hit own ufe ; and after tenant for life 
and he in remainder join in a feoffment by letter of at- 
corncyv this is z. dtfmiinuaitec of the <eftate«tail and the 
fee. 327. 

If tenant in tail makes a feofTment in fee upon condi* 
lion, and the condition is broken, the ifTue mty enter 
notwi'thfianding this difimaitamtec, hk, 632. Tenant in 
tail grants all his eilate to another, though without 
livery and feifin; and if that other perfon make a feoff- 
ment in fee, it will not ht a lU/cMittuance to take away 
the entry of him in reverfion or remainder. Ln. 145: 
1 Rep. 46 : 10 Rep^ 97. A leafe is made for life, re- 
mainder in tail; and he in remainder in tail dill'eifes the 
tenant for life, and makes a feoffment in fee, and dies 
without ifiue, and then tenant for life dieth ; this is no 
difcoutinuauce to him in reverfion. Lit. 146 : f Be^cn. 36. 
And if tenant in tail of a rent, common, advowfon, or 
the like, grant it in fee, it is not a di/cmtlmiance : nor 
where fuch tenant granieth any thing out of land, 

Lit. 138: Finches LaTU 1 93. 

Where a tenant in tail of a manor makes a leafe for 
life, not warranted by Shit. 32 Hen. 8. c. 28, of part of 
she demefnes, this is a difcontinuance of this parcel ; and 
it is faid makes it no parcel of the manor. 2 Ro/. Alfr. 58. 

"I'here can be no difcontuwance by tenant in tail of the 
gift of the Crown, AW. 3 f 35 //. 8. e. to. Nor by 
tenant in tail of fee-farm rents, to bar the remainder 
vefted by the (latute ; Stat. 22^23 Car. 2. c. 24.7! 6. 
And fome dijhntinuances at Common law are now made 
bars as to the lifue in tail; though they dill remain dif* 
lontinuances in fome cafes, to him in remainder, l^c. fuch 
as fines, with* proclamations by Stnf'. 4 H, 7. eap. 24; 
32 H. S. cap. 36. If the hulband levy a fine with pro- 
damaiions, aud dieth, the wife mud enter, or avoid the 
ellatc of the conufee within five years, or fhc is barred 
tor ever, by the S/at. 4 //. 7. c. 24. For the Stat. 32 H. 
8 . cap. 2S, doth help the df/cwttimtanccj but not the bar. 
Cc. Lit. 326. Hulband and wife tenant in fpecial tail, 
the hufband alone levied a doe to his own ufe, and after- 
wards he devifed the land to his wife for life, the re- 
mainder over, rendering rent, Wc. The hulband dies, 
the wife enters and pays the rent, and dies : in this caft 
it was adjudged, that the fine had barred the iHue in tail, 
but not the wife. Bfyet 351. The entry of the wife in 
this cafe was a dilagreement to the eltate of inheritance, 
and an agreement to the eilate for life: but if the wife 
Ivtd not waived the inheritance, the eiUte tail as to the 
wife had remained. 9 Rep. 135. 

If lands be given to the hulband and wife, and to the 
heirsof their two bodies,.and the hulband maketh a feoff- 
ment in fee, and dieth ; the wife is helped by S/at. 
32 //. 8. r. 28 ; and fo is the ilTue of both their bodies 
1 Ltjf. 326. The hufband is tenant in tail, tho remain- 
der to the wife in tail, the hufband makes a feofifment in 
fee ; by this the hulband, by the Common law, did not 
only djfcontiniir' his own eltntc tail, but his wife's rc- 
remainder : hiu by S/at. 32 Hen. 8. c. 28, after the death 
of the hulbiud without illue, the wife may enter by the 
laid ail. Tfu'ugli ii the hulband hath iflue, and maketh 
a feoffment it> fee uf wife’s land, ajid his wife dieth.; 


the heir of the wife fhall not enter during the hulbandV 
life, neither by the Common law nor by the (latute^. 
I Injf. 326. 

A DifcQUtinuanumzy be defeated, where theeHate that 
worked it is defeated : as if a hufband make a feoffment 
of the wife's land upon condition , and. after his death, 
his heir enters on the feoffee for the condition broken ; 
now the Ji/centhmance is defeated, and the feme may enter 
upoA the heir, Co. Lit, 336. 

Discoktinuancb or Flijs b where divers things^ 
fhovfd be pleaded to, and fome are omitted: this is a di/- 
eontinttc*'^ 1 Mf.Mr, 660, 66 1. If a defendant's plea 
begin with an aorwer* to part, and anfwers no more, it is 
a eHfcontinuance i and the plaintiff' may take judgment by 
nit dicit, for what is not anfwercd : but if the plainci^ 
plead over, the whole adlion is difeontinued. 1 Salit. 
139. Debt upon bond of 500/. the defendant as to 
825/. part of it, pleads payment, Wc. And upon de- 
murrer CO this plea, it was adjudged chat there bring no 
anfwer to the reiiJuc, it is a difcontinuance as to that, for 
which the plaintiff onght to take judgment by ml dicitm. 
1 Saii, iSo. Where no anfwer is given to one part, if 
the plaincifF pleads thereto, he cannot have judgment ac- 
cording to his declaration ; for which reafon it may b% 
dycevtinna/nr of the whole, r Hef/. 660. But this is helped^ 
after verdict by flat. 32 li. 8. c. 30. See titles Amendv.tnt %, 
Pleadm^. 

Ducontikuancb OF Process. ThisDifconcinunnceis 
fomewhac fimilar to ,a nonfuit ; for when a plaintiffl 
Ic.ives a chafm in the proceedings of his enufe, as by 
not continuing the procefs regularly from day to day, 
and time to time as he ought to do, the fuic is dif- 
concinued ; and the defendant is no longer bound to. 
attend ; but the plaintiff muff begin again by fuing out 
a new original, ufually paying cods to his antagonilt. 
Antiently by the demife of the King all fuits dependiirg 
in his courts were at once difeontinued ; but to ps^cventtho 
expence as well as delay attending this rule of law the 
S/a/. 1 Ed. 6. 7, enads that no adlion fhall be difcontl- 

nued by fuch death of the King. The continuance of, 
the fuic by improper procefs, or by giving the party an il- 
legal day, is properly a mis-eoHiinuancc. 

Where an adion is longdepcnding, and.continued from 
one term to another, the cantimuincei muff be all entered, 
otherwife there will be a dj/eominnance \ wheicupon a writ 
of error may be bronghr, ^c. 1 Helf. Abe. 660. If tha 
plaintiff in a fuit doth nothing, it is a dlfcwumuana^ and 
he muff begin his fuit again ; and where it is too late to 
amend a declaration, fi/r. or the plaintiff is advifed to 
profecute in. another court, he is to difeontinue his fuii, 
and proceed denevo. But a difcuntmuancc of an ad ion is 
not perfed till it is entered on the roll, when it is of re- 
cord. Cro. Car. 

The plaintiff cannot difeontinue his^adion after a de- 
murrer joined, and entered ; or after .a verdid, or a writ 
of inq4Jiry, without feavc of the court. C/o. Jac. 35 : 

1 Lill. Abr.^y%. In adUons o£ debt or covenant, Alter 
a demurrer joined,. the court will give leave to difcoii- 
tinue, if there be an.app.arent caufe, as if the plaintiif 
through his own negUg.ence is in danger of lofing his debt: 
but if the demurrer be argued, then he ffiail not have 
leave to difeontsaUe $ nor where he brings another action 
for the fame caufe, and this is pleaded in abaiemeot of 
the firff .aftioa* Sid.. 64^ 
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DISCONTINUANCE. 

;It has hecn ruled» apona motion to dircontinuc, that 
the coutt may give leave after a fpecial vcrdift ; which ii 
not complcat and final ; but never after a general verdii^. 

1 SM, 178. See > So after enquiry exe- 
cuted and icturncjLl, . 

, After ilTue and a veirdi*l plaintiff cannot difconiiniic . 
without confent of defen«lanr, for if plainiifi' will not en- ' 
ter up judgment defendant may. 178.— After de:- 

inurrcr rrgued and a lowed, difcontinuancc may be allow;, 
cd on paynK'ut of colls.- tS* /.•76, Ii6: 3 44Q. 

And vvlieic a man hath a juft caulc of action, fora matter^'' 
of any conrc(jucnccj and .unadvifedly demo/s to^a. plain.) 
bar, ^i’V. and defendant. joins in demurrer, and it is argued, , 
and the loun are of opinioy) tlic plc4.is in. /<7.vv,:tl^o* 
it may be in yl/ , 7 , the courr.will,' euen after glwg. . 
their opinion.'., but hefore ju^gmoot '•given, oq ruotion^. 
permit iJje plainiiff to withdraw, hit dcHkn)jrcr, on 
of colls, and laU’ itfuc. V'l xt 

. 'i he plainiiil may if he/ee.s occaiioq diftonguuQ bofore4 
or after declaration delivered by a frdc.bar rirlejon pay.* 
nicnt of cods Af. on R. Muh^ jo C»Vp. 2. But in replevin* 
the avowant cannot have fuchrulc. v** 

An appeal may as well be difconiViUcd by the defeft 
of the procefs or piocecding in it, aa it may be by the 
infufliciency of the original writ, For by fuch dc- 

ferl, the matter depending is as it were out of court. 

1 L''/. 473. A //// V *ir\<vue or mifconiinuance, at com- 
mon law lever fes a judgment given by default ; and /If- 
tf^n/inuanct' upon a demurrer is error ; but a mifconcinuancc 
after appe.irancc ic r.oi lb. 8 Rtp. 150: 46 EJ, 3. 30. 

Dij' Qiit'>hua,h€ of procefs is helped at Common law by 
appearance, and by S/af.^z //. 8. ciip. 30, All rfyiow/;////- 
mifcoiuinuan' cs and negligences therein, of plaintifl' 
or defendant, aie cured after verdi.il. bee lit. Amendment . 

DISCOVERT, The law term fora woman unmar- 
ried or widow, one not within the bonds of matrimony. 
/.rTTu F} . D'ef, 

DISCO V^ERY, The a(fl of revealing or difclofingany 
matter by a defendantin his anfwer to a bill filed againll 
him in a c'ourr of equity. Sec title Chancery. 

^I'o iidminillcr 10 the ends of jullice, without' pro- 
nouncing a judgment whLh may affetl any rights, the 
Couits of equity in many cafes compel adifeovery. This 
jurifdidion is cxerclfed to alfiil the adminillration of juf- 
tice, in the profecution or defence of forae other fuit, ei- 
ther in the Court of Equity itfcif or in fome other court: 
and a difeovery has been compelled to aid the jurifdidion 
of a foreign court. But if a bill is brought to aid, by a 
difeovery, the profecution or defence of any proceeding 
7 iQt mcich et^vil, in any other court, as an indiiflmcnt or 
inforin.iLion, a Court of Equity will notexercife its jurif- 
didion to compel a difeovery ; and the defendant may de- 
mur. 2 / Vi. 3y3. And in the cafe of fuiis merely ci- 
vil in a Court of ordinary jurifdidlion, if that Court tan 
itfelf compel the difeovery required, a Court of Equity 
will not interfere. 1 Ati. 288 ; 1 Fez, 205 : 2 Fez, 451. 

A bill for a difeovery mull (licw an intcreft in the 
P'aintiff in the fubje^l to which the required difeovery 
relates ; and fuch an intc'rcll as intitles him to call on 
the defendant for thte difeovery. Sec Finch Rep. 44 : 
iFirn.yj^. ■ 

As the objeft of a Court of Equity inf' compelling a 
difeovery i.s either to enable i^felT' dr fome othcT court 
to decide on matters in difpiuc between the parties, the 


diftovery fought muft be material, either to' tVe re) idf 
•prayed by the bill, or to fome other fuit actually rnllitut- 
cd, 'or capable of being inftitated. If therefore the* 
plainilft* does-not Ihew by his bill fuch a cafe- as renders 
the difeovery which Itt fcc.ks, matorki to the relief, if he 
prays relief ; or does Aot: Ihew a title 10 fuc the defen- 
‘dani in fome other court*; or^ that he is actually iq- 
;voIvcd in litigation with the defendant Or liable to be (b ; 
.aiwl^oeMOL.'dfo fhevr-thattho dil cove ry. which he pr4ys 
is niateriaEt 04 enabI^ him .to* Aipporc^or. defend a futc v 
.lie ihewe-qo Uilc tcvthe dvfeoveryt; and confeqiielrtly a* 
jdejiiirrrer so'.the bdl for fuch purpofe wilTba. allowed. 
^See Finch Rep. 214; l Fez.^O$ : Z' Fez, 39 ^»' 9 * 2 Atk. 
'3-88 : 204. ' 

; Tvhe fituation of a defendant may render it improper for 
;axouj;t of equity to compcl^a difeovery; cither, i. becaufe 
fthc. difeovery may fubjeCl the defendant to pains and pc* 
.ficdtie^. Of. to ioiwt f<jfretiutY or fonvething in the nature of 
.1 .forfeiture : or 2. it may liarard his title in a cafe where in 
xonfciencc he has at leatt an equal right witfi the peifun 
’■ requiring. the difeovery ;• though that light may not be 
clothed with a pertetf. legal title ; as to which latter, fee 

1 205 : 3 A/h. 453. — It is a general rule that no 
one is bound to anfwer fo as to fubjecl himfelf to pintjh- 
?firnt, iui whatever manner that puniihmcnt may arife ; 
(as by pains and penalties, a criminal profecution, fAc,) 
or whatever may be the nature of the puniihmcnt 2 /41s. 
24(;, 451 ; I 246: 1 Ej. Ah. 131, p. 10 : i Aik. 450: 

2 Atk. 393 : I'.ne? title Ujht) 0 ^ 4 : I 35. 

But if the plaintiff alone is intitled to the penaliies. 
and exprefsly waves them by his bill, the defendant 
ihall be compelled to make the difeovery ; for it can no 
longer fubjed him to a penalty. 1 Fern, to —And chougli 
z, difeovery may fubjeit a defendant to penalties, to which 
the plaintiff is not entitled, and which confcqueniiy he 
cannot wave, yet if the defendant has exprefsly cove- 
nanted, not to plead or demur to the difeovery fought, 
which is the common cafe w ith rcfpe^l to fervants of the 
/ndi /7 Company, he fhall be compelled to anfwer. 

I Ep Ah. 77, 8. Where too a perfbn by his own agree- 
ment fubjeds himfelf to a payment in the nature of* a. 
penalty on his doing a particular adl a demurrer, to difeo- 
very of that acl will not be allowed. 

It feems however that a demurrer will be allowed to 
any difeovery which may lend lo fhew the defendant 
guilty of any moral turpitude, as the birth of a child out 
of wedlock. Park, 163 : but fee zFex, 451. — But a mo- 
ther may in feme cafes be compelled to difeover where 
her child was born, though it may lead to prove the child 
an alien. 2 Fez. 287, 494. 

A defendant may likewife demur to a bill which may 
fubjedl him to any forfeiture of interef ; as if a bill is 
brought to difeover whether a leafe has been afligned 
without licence ; or, whether a defendant entitled during 
widowhood, or liable to forfeiture of a legacy in cafe of 
miuriage without confent is married: or to difeover any 
matter, which may fubjedt a defendant intitled to any 
ofhee Of franchjfe to a quo warranto. See ^oth. 69 ; i Fcz.^ 
56 ; z C* R.tZx 2 Atk, 392 : 2 Fez, 265 : J Eq. Ak 131. 
r. 10. 

A defendant may in the fame manner demur to a dif- 
covery, which may fubjedt him to any thing in the natute 
of a forfeiture ; as to a difeovery whether he was edu- 
cated in the popilh religion, by which he might incur the 

incapacities 
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incapftcides in Hat, 1 1 12 /iT. 3. which the Hat. 18 C/tf. 

3. r, 60. does not entirely remove: or whether a clergy- 
man was prefented to a feCond living which avoided the 
fifft. See 3 Jtk, 457 : 2 Comm. 661 : 3 Bae, Ahrv \Ath, 453. 

See further this Did. title Chancery \ and Mr. Mitford'i 
treacife there cited. 

DISCR£TION, Di/cmia.] When any thing is left 
to*any perfon to be done according to his diferetUm^ the 
law intends it muil be done with found diferetion^ and 
according to law : and the court of B. R. hath a power 
to redrefs things that are otherwife done, notwithlianding 
they are left to the diferemn of thofe that do them, x LiL 
Ah. 477. 

Difiution is to difeern between right and wrong; and 
therefore whoever hath power to ad at Ji/erftion, is bound 
by the rule oi* reafon and law. z Inji. 56, 298. And 
though there be a latitude ofdifcrecion given to one, yet 
he i:> circumferibed, that what he docs be neceifary and 
convenient ; without which no liberty can defend it. 
Hob, 1^8. The airt'flment of fines on rft'enders com- 
mitting afirays, i'-Jc, and the binding of perfons to the 
good behaviour, are at the dijcrsiion of our judges and 
julHces of peace. And in many calcs, for crimes not 
capital, the judges have a difcrctionary power to inflid 
corporal punlihment on the ofFcnders. Infants, 
under the age ot difcretlm^ are not punilliable for crimes ; 
and want of (i,f.ieti 6 n is a good exception .ngaxnft a wit- 
ncls. Sec title ; and other appofite titles. 

To DlJSl' RANCHISLC, is to take away one’s free- 
dom or privilege: it is the contrary to cu/)inuhijc. And 
corporations liave power to dtifrafuhjjt' members, in cer- 
tain cafes. See titles Corfioration \ By-Laiu. 

DISHKRISON, A dijinhtnungx mentioned in fiats% 
20 hd. I : 8 Ai. 2. 

IjISHERITOR. One that dtftnheriteth^ or puts another 
out td his inheritance. Stat, 3 Ed, i.^- 39. 

DbM ES, Dicima,] Dthts^ or the tenth part. of all 
the fruits of the earth, and of beads, or labour, due to 
the clergy. It fignilieih alfo the tenths of all fpirhual 
in ngs given to the prince, which is called a pirpHual 
dijmc. Stnt, 2 tST 3 Ld, 3. enp, 35. And formerly this word 
{(^nthi) fignified a A/v or tribute levied of the tantoialty. 
Hail my jh. \nH.z,f. III. For the laws of the dijmes or 
tithes., See tides Phhn ; Taxes. 

,nJSPARAGEMEN T. In the time of the old tenures; 
tliepiatchinganhcirinmariiage under his degree, or againft 
decency. Co, Lit. 107; Magn, Chart, c.h. See this Did. 
tide Ttnuits, 

TO DISPAUPER. When a perfon by reafon of his po- 
vei ty, is ad mi tied to fue iv found peiupu is ; il afterwards, be- 
fore the iuit is ended, the lame paity have any lands cr per- 
fonal edate fallen to him or be guilty of any thing where- 
by he is liable to have this privilege taken from him, 
then he is put out of the capacity ot fuing mfonna pau- 
peris., and is faid to be di/paupcred. See title Cofs JI. 

DJSPENS A'l ION. Sec title BiJhops\ and as to D/f- 
penfatums to \\o\^ pluralities i (cc C-hapIains \ CfJpOft, 

DjspCiSs AT10K5 OF TUB KING. If z fi/peufatiou by the 
AuhL.Jhop of CanUrbuiy^ is to be in extr.iorcfinaiy mat- 
ters or in a cale that is new, the E'ing and his council 
are to be confulicd: and it ought to be confiimcd under 
the brpad feal. 'i'he A:/7 /;?'s authority to grnni d^fpr nf a- 
tions rcm.ain8 as it did at common law ; notwiijidanding 
iTat. 25 8.C-. 21 ; Cro, Eliz, 542, 601. Sec further as 


disseisin. 

to the ^ifpenfing power of the Crown by hm &t.> 

this Did. title ICmg, 

DISPERSONARE, To fcandafift ordifparage. Blcuntm 
.DISSIGNARE. To break open a feai — patre 
t^amenium dldignatuixi Keukigenfisy Lb, 2. r* 7, 
DISSEISIN, From the Pr. Dljaifin,'] 

A fpecies of injury by oujler to the freehold edate of an« 
other.—* A wrongful putting out of him thatilfeifed of the 
fteehold. t Jnjl, 277. As vmere a perfon enters into lands 
or tenements, and his entry is not lawful, and keeps him 
that hath the edate from the pofTeffion thereof. BriuH, Itb, 
4.C. 3. And dsjfcifin is of two forts ; eitheryfur^A’ chjfei/in^ 
committed without force of arms ; dr diJJeifin by force i but 
this latter is more properly defbreement. But, cap, 42, 43. 

Se'tjtm is a technical term to denote the completion of 
that invediture, by which the tenant was admitted into 
the tenure, and without which no freehold could be con- 
dituted, or pafs. Dijfeifn mud therefore mean the turn- 
ing the tenant out of his tenure and ufurping his place 
and feudal relation — Lord Mansfield in the cafe of TayUr 
ex dem* Athyns v. Hoide^ I Burr. 60 : 5 Bro. P. C. 247. 

Now however from the feveral datures, fird redraining 
and at length aboiilhing all military tenures, little more 
is left than the names of feoffment tenure and fiec- 

holder^ without any prccile knowledge of the things ori-' 
ginally fignified by thofe terms. Ihd. 

In the dune calc Lord ManfttJ faid '* DiHeifin is a 
complicated fa(Sf, and dilFcrs from difpeflefling. The 
freeholder by did'eifin difl'ers from a podeflbrby wrong.— 
Though the term didoiftn happens to be the fame, the 
thing fignified by that word as applied to the two cafes of 
ailual dijfeifitt, or dijfeifen by clctilon is very diircrcnt.”-i« 
In this cafe it was attempted to fupport a common reco- 
very, by fuppofing the tenant to the praecipe, to have 
gained a freehold by difieifin —The nature of a difieifin 
was therefore elaborately invelligaced by the couil'el; aird 
the idea of a freehold being gaint d thereby, learnedly re- 
pelled by Lord Mansfitld, bee further title Fine. 

Difieifin therefore feeins to imply the turning the te- 
nant out of his fee, and ufurpiog his place and rei.iciun.— 
'lo conllitute an aitual dfifin it was ncccfiary that the 
difleifor hiid not a right of entry ; (or to ule the old law 
exprclfion that his entry was not congeable;) that the 
perfon dificifed was at the time of the dill-ifin, in the 
adlual pofil'flion of the lands ; that the dilit^ilor expelled 
him fiom them by fome degree of conftraint or force; 
and that he fubilituted himfelf to be tenant to the Lord. 
But how this fublHiution was cfiefled, it is difficult, per- 
haps impoflible now to Jifeover. 1 InJ}. 266. b. in » *, 330. 
b. in «, the latter a v^ry long ajid abllruTc note on the 
fubjeft and entering fully into the principles of the cafe 
abovementioned. , • • 

The injuries of Ahatemiut aivd Ljuifon, (fee thofe titles) 
are by a wrongful* entfy whe’ie the pc.ficirir.n is vac ant ; 
but this of Ihlfijin is an attack upon him who is in aftujl 
pofi'eflion, and. turning vul'of it. 'FhC former wt^r 
an oufter from. a freehbid in JaW^ thii is an oiifier Lem a 
freehold. in deed. may be efle^lcd cm her in cor- 

poieul inhcricanifs, ar in* incorporeal. Difieifin of things 
corporeal, as oh hou(er,’lancl^, muH be by entry and 
adual dilpoircifioti of the frcchfld* Ca. I.ttt. 181 ; as if a 
man enter ciiher by fovee^r fi^d into the houfe ofano* 
iher, and tuBc»s,»r at leafl k«cps, him or his fcrvaius out 
of ppfieflioa. Difletfin^of incftiforea!*hcneGit-inLiit\ t-i.r 


1 



DISSEISIN. 


noi be i« (lirpofleffion, for the ful)jo£^ iifclf is neither 
capable of atlual botitly poAeflion, nor dirpo^fTenion : buc 
h citpenda on their rerpe£)ive natures and various kinds; 
bring in general nothing more than a dilturbance of the 
owner ill tito means of eoming at, or enj^iying them* 
Eat all-difleifms of hereditamcritb incorporeal, are only 
at thcckdion and choice of the party injured j if, for 
the fake of morecaiily trying the light, he is plcafcd to 
fjppofe hiinffJf diAeifcd. Litt» { 5 PS, 9. Oiherwifc as 
there can be noaflual difpoficHion, he cannot be co».ipuI- 
ihcdy dillHfed of any incorporeal hereditaments. 

A\)d fo too, even in corporeal hereditaments, a man 
tnay frequently fuppofe himfelf to be dificifed, when he 
is uot Ai in f.i6, for the fake of entitling himfelf to the 
more cafy and commodious remedy, of an aflife of «aw/ 
(rfui, inllcad of being driven to the more tedious procefs of a 
wjil of entry, Parv* c, 7 : 4 Burr, 1 lo. 

'i’he trucinjury of an Si6\ual or according 

to what has been already Aatcd feems to be that of difpofTef- 
iing the tenant, and AibAituting on^clf to be the tenant of 
die lord in his ftcad ; in order to which in the rimes of 
y'lire feudal tenure the confent or connivance of the lord, 
\vho upon every defeent or aiicnr^on pcrfonaily gave, and 
who therefore alone could change, |he feilin or inve{li> 
lure, feems to have been conAdered as neceflary. But 
when in procei's of time the feodal form of alienations 
wore off, and the lord was no longer the In Hr u men t of 
giving adualfeifin, it is probable that the lord’s accep* 
cance of tent of fcrvice, from him who had difpofTen'ed 
^mother, ntighi conllitute a complete diAeiAn. After- 
wards no regeid was had to the lord's concurrence, but 
the dirpuAeiror kimiclf, was confidcred the foie difleifor : 
and this wrong was then allovveii to be remedied by entry 
only, without any form of law, as againll the diAeifor 
iiirnfelf i but required a legal procefs againll his heir or 
alienee. And when the remedy by afltlc was introduced 
under I/iKty II. to redrefs fuch diAeifins, as had been com- 
mitted within a few years next preceding, the facility of 
that remedy induced others, who were wrongfully kept 
out of the freehold, to feign or allow thcmfelves to be 
feiled, merely for the fake of the remedy. jO/a///. 169. bfc. 

By Magna Chat^at r. 29, No man is to be 

i'jJ'i'ifid or put out of his freehold, but by lawful judgment 
of his peers, or by the law of the land : and by Jiot, 32 
//. c. 33. the dying feifed of any dijjhjor of or in any 
land^, ^ . having norighttheiein, Aiall not be^adclu nt in 
law to take away an entry of aperfoii iuving lawful title of 
t nrrv ; except the dj/t ’/oh hath had pcsiceable poficfiion five 
year*, without cMitry or clann by the per /bn having l^w* 
tul litle. iiiii If a having expelled the light o^vner 

h.ith itich peaceable poilrArou of the lands five ye.irs with- 
cut claim, and continues in po/fedion fo as to die feifed, 
and the land def^rnds to l^is heirs, they have aright to the 
pri/Tciiion tht'ieof till the perfon that is owner recovtrs at 
law i and the owner Aiall lofe his eAate for ever, if be do 
not profecute his full within the time, limited by the Aa» 
futc of limiiations. Bac, EUm. And if a dUfeijet levy a 
line of the land whereof he ia difir/rJ, unto a ftrangcr, 
tlie Mj}f.\psr fhall keep the land for evec; for the 
fiiftt againA his own mie cannot claim, and the cpnufee 
cannot enter, and the right which the dijjtiftc had, being 
excinfl by the Auc, the dijfeifor Aiall take advantage of 
au 2 AVp. 56. But this is to be nndcrAood, where no 
vie 49 declared of the &Qe by the duffiijtt when it A?.iU 


ennre to the ufe of the dijjeifir^ by Bridgman^ 0 . J- 
1 Lev, 1 1 8.— Sec title Claim Continual, 

Jf a feme foie be feifed of lands in fee, and is dijfnftd^ 
and then taketh hufband ; in this cafe, the huibaud and 
wife, as in right of the wife, have right to enter, and 
yet the dying feifed of i\io dijjiifot , Akall take away the 
entry of his wife, after the death of the huAumd. Co, Lit, 
246. If a perfoo dijftifes me, and, during the dijet/tn^ 
he or his fervant cut down the timber growing upon the 
land, and afterwards I re-enter into the land, 1 Aiall 
have aflionof trePpafs again A him ; for the law, as to the 
dijjafw and his fervants, fuppofes the freehold to have 
been always in me : but if the dijfeifir be diJJ^eifed by ano- 
ther, or if he makes a feoAVxicnt, gift in tail, ieafe for life 
or years, 1 ihali not have an aflion againA the fecond dif- 
f(ifoi\ or againA thofe who come in by tide : for ail the 
mefne proAts Aiall be recovered againll the dijjttfa- hioi- 
ielf. 1 1 Rep, 5 2 : Keilw, I . 

A diffeifor in affife, where damages are recovered againA 
him, /ball recover as much as he hath paid in rents 
chargeable on the lands before the drj/ei/in. jenk. Cent. 189. 
But if iho d Jpi/or or his feoftW fows corn on the land, 
the d'Jfcijei may take it whether before or after fcvcrance* 
D\er 31, 173 : II Rep, 46. Where a man hath a houfo 
in fee, and locks it, and then departs; if another 
perfon comes to his houfe, and takes the key of the door, 
t.nd fays that he clrdius the houfe to himfelf in fee, wich^ 
out any entry into the houfe, this is a d'JJ'ijin of the 
houfe. 2 Daur, Jbr, 62^. If the feoffor enters 0:1 the 
land of the feoffee, and makes a Ieafe for years, . it 
is a dfffijin^ though the intent of the parlies to the feoff- 
ment, was, that the fcoA'ee Ihould make a leaie to the 
feoffor for life. 2 Rep, 59. Jf leffce for years is oullcd 
by his leAbr ; this is laid to be no dijfaftn. Go. y.7f. 678. 

A man who enters on another’s land, claiming a ieafe 
for ycar.s, who hath not fuch Ieafe, is a d^Ji-jot : thougli if 
a mail enters into the houfe of another by his fuff'erance, 
without claiming any thing, it will not be a dijeijin, 

9 //. 6. 21, 31 : zDativ. 6:5. If a perlbn enters on 
lands by virtue of a grant or Ieafe, that is void in law; 
he is a difftijor, 2 Dan^o, 6yo. A leAee at will, makes a 
loafc for years, ic is a dijjltfin^ at the elcdion of the IcAor 
at will: but it is the dtjjujhi of the leAee at will, nut 
of the IfAt'c for years. Hill, y Car, B, R, Jf a man 
enters into the land of an infant, though by his affenc ; 
this is a to the infant, at his eledUon. ii 

yljf. 87. And if a perfon commands another to enter 
upon lands, and make a dl/jcijin^ the commander is a ./yi 
ffi/or, as well as fuch other; unlefs the command be 
conditional, when it may be oiherwifc. 22 Hj/', 99 : 

2 Dan v, 637 . 

If a man forces another tofu car to furrendcr hiscAateto 
him, and he doth fo, it will be a dijjhjhi of the cAate. vSo, 
forcibly hindring ^ perion from tiiiing his land, is a 
of the land, Co. Lift. 1 Ol. But if one enter wrong- 
fully mto the land: of another, and he acccncb rent 
from fuch perfon, he Aiall not afterwards be taken for 
a JfJ/ii/ar. D/er 173. V/herc any perfon is diiturbed 
from entering on land, it is a diffdjin\ a denial of a 
rent, when lawfully demanded, is a difiijJn of the rent. 
Co. Lift. ir3. Alfo hindring a diArefsfor rent, by force ; 
or making refcous of a difire/sf art a diffeijin of the rent. 

2 Z)An<z;. 624, 625. An infant, or feme covert, may be 
a dtjetfor^ but it muA be by aclual entry on lands, 

A feme 
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A ftlflflie cAmt ftnll not be 4 b/tfc€ aft th# 

baron: if he diffrifit an6(hei* to h«r oft, ftolji not a 
dtjetfirefi ; nor if the wift agrees to It dtrriog tSe covers 
tore 2 yet if after his death, fte egreb to it, ihe /> 
fetfotrjs. % Dam, 646, 617 . AfCfeS that' fte agsiinft dljlt- 
/m are called whs ^ SJftiJin j and WtOftr are fttreciif writs 
of entry yir of vHtfc¥ art in the dud 

others in If pofty Qc. ^ ^ ^ » 

After all that hat teen Ifere faid On this bead/we mnft 
concfude by obftrviitg that writ# of a^ 6 n dtjfiijfkiy arc 
n^w difufed; and the ftigned aftton of li in- 

troducecTin their j^lace* It If not omlik to be^e^uarnted 
Ml 5 th this learning, hoi trejfptsjf and ejiAment fopply the 
place of alnioll erety kind pf lnJifK See thofe titles, and 
title Jlffife 9/ ATevr/ DfJffrfinX < 

JDlSbKIS0R, Is !n general he chat difftiftth or pnts ano- 
ther out of his land, without order of law 2 and a dijtffte 
»i he that is To put out. 4 Ihn. 4. As the king in judg- 
ment oflaw can donowrotig, he cannot be a t 

5. 8. A dtjfiifo} is to be fined and imprifoned j ana thtsHf- 
Jufte reikored to the land, f^c, by ^tnt, 

Where a eitJ/l*ifor is dtffoffdy if is called dffftifin upbttd^- 
Jtijin See title Dtjfajm, 

DISSENTERS. Separatifts from the Church hnd the 
fiervice and wPrOiip thereof Though the experience of 
tlic turbulent clifpoiicion of thefeSeftarills occafioned in 
iormer times feteral difabiiities and refiiiftions (perhaps 
not entirely confident with the ()>^rit of true Toleration) 
to be laid upon them by abundance of (latutes ; (See 
Jiatut j 23 Eliz, r. 1 ; 29 Fliz r . 6 : 35 Ehz r, 1 ; 22 C. 
1, c 1 ;) yet at length the l^giflatiire, with a fpiric of 
tnu nngnanimity, extended that indulgence CO which 
they themfelvcs, when in power, had held to be counte- 
nincing fcKiim, and had denied to the church of England, 
The penalties are conditionally fbfpended by the flat, i 
M ft, I. f. 18. for exempting hcirmaielliei* pro- 
tertanc fubjefls, diffiumg from the church Of England, 
f'-om the penalaes of certain laws,** commonly called the 
7 W'hich is confirmed by ftat. \ oyJfn^ c. 2 ; 
an 1 declares that neither the laws above-mentioned nor 
the ftahiUs I EliZ, r 2. } 14 : 3 Jac, ic, 4, 5, nor any 
ether penal laws made againil Pt^idi recufants (except 
the TeH A6ls) (liall extend to any Diflenters, other than 
papilks, and fuch as deny the 'JVinity: Provided* i.That 
tliey take the oaths of allegiance and Aipremacy ; (or 
make a fimilar affirmation, being Quakers. See Sta/, 8 Ct<>* 
i.r^6;) and fubfcribe the declaration againd popery; 
2 That they repair to fome congregation ceiufied to, and 
regihcrcd in, the c ourt of the bifhop or archdeacon, q| 
at die county feflions. 3. That the doors of fuch meeting 
houfc fhall be unlocked, unbarred, and unbolted ; in de- 
fault of which the perfons meeting there are Hill liable to 
all the penalties of the former afts. 

Tcacheuy in order to be exempted from the 
penalties of the Siatutes 13 14 Car, 2. c. 4; 15 Cur, 2. 

t.6. lyC^r. #.r. 2; 22 Cnr. 2. r. i ; are alfo to fub- 
icfibe the articles of religion mentioned in Stat. 13 Lltz, 
f. 12; twbith only concern the confeffion of the true 
Chriftian faith, and the dodkrinc of the lacraments;) with 
an exprefs exception of thofe relating to the government 
and powers of the church, and to infant baptifm ; or if 
they fcruple fubferibing the fame, ftiall make and fub- 
Icnbe the declaration preferibed by 19 Gee. 3* r. 44, pro- 
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felBitg theinfelves t 6 be Chrifiians and proteftaets, afitl 
tiut tiieytetievetbercripture to contam ;hefevea1^ wW 
dr Oodj; dml to be the rde of doftrinc and praAlor. 

' Thu), though the trime of non-conformity is by 
means nritverfally abrogated, ic is fafpended and ceafts 
to exift with itgard to theft Prohjtanf DifftnutSy during 
fMr compliance with the conditioni^ Impofed by theft 
ItaHims ; add under theft coirtittons, ill i^rfons who win 
approve cbcmlelves no papifts or oppugnei's of the Trinity 
a1re left at full liberty cos^ as their cofiftience (hall dtreft 
them, in the^mattei of religious woTftip. And if any 
perfon (halt willfully , malicloirfly, OFCOntempcuonfly dlf- 
curb any congregation, afiemblcd in any church, or per- 
mitted meerittg-honre, or (hall miftr^ any preacher, or 
teacher there, he (ball (by virtoe of the feme Sfat, 1 

M) be bound over to the ( 4 (Confs of the peace, and fOr« 
feic 2o/<) But by Eia^, 9 Gm. 1. r. 4, no Mayor or pritt- 
etjsal magiilrate, muft apppear at any difTenthig meeting 
With the enfigns of his office, on pain of di/ahilfty to 
bold that or any other office ; the L^giflatnre judging It 
a matter of propriety, that a mode of worlhip, fee up iti 
oppoiitton to the national, when allowed to be exercifed 
in peace, (bould be exerciM alfo with decency, gratitude, 
and humtlity.-^Didenters alfo who fubfcribe to the dd- 
ciaratton in the Stat, 19 Gee* 3, are exempted (Unle(s in 
the cafe of endowed fchools and colleges) from the pe- 
nalties of the Stafs* 13 (sf Car, a. c. 4: ijCar, 2. 

c. 2 ; which prohibit (upon pain of fine and imptilbo- 
menc) all perfons from teaching fchool, unlefs they be 
heenfed by the Ord irtary, and fublcribe a declaration of con - 
formity CO the liturgy of the church, and reverently frequent 
the divine fervice fftMiJhtd by the laws of this kiogdom. 

Diffentm chofen to any parechtal or sairi offices, and 
fciupltng to take the oaths may execute the office by de- 
puty, who (liall comply with the law in this behalf. Strf^, 
I // . Af I. r. 1 8 -—-But it appears that they are not 
fubjeft to fine on refufing to ferve corporation Offices.— 
For where a freeman of Lendon^ was cleftcd one of the 
fticrifft, but refufed co take the office on account of his 
being a difientcr, and as Alth not haiing received the 
fdcrament according to UM|^|ht* of the church of £«- 
^/andf within 4 year befllWi eleftion, ap aftion was 
brought againft him in tne^ Sheriff's Couir, for the pe- 
nalty incurred by fuch refafal, and a judgment recover- 
ed; which judgment was affirmed, in a wi it oferror brought 
in the Court of HuHings. But the defendant having ob- 
tained a fpecial commiffion of errors, the Judges DelegUtOa 
reverfed both judgments ; and on a writ of error in Par- 
liament, this judgment of reverfai was affirmed; the 
judges being (except one) of opinion that^che defendant 
was at liberty to objeft to \he*vaUdtiy of his eleftion on the 
ground of his own nonconformity. 3 Ihe, P, C. (8vc. ed.) 
465. Ha^rifen v* Evans, « . 

bor further matter relative to DifTenters, See title Neft* 
tenjwmifts\ Oaths \ (wherein of the Corpot often and 7 tft 
dhjy) BU/phemyi ^Ugton\ Tderathn; ^akets. 

DISTILLERS# Of Arong^ waters, fptrtts, ^Jc, arefub- 
jeft to diver# Fe]|aiatioDS under the Excift laws, in order 
to avoid frauds m the revenue; fbr Tome parricblars re- 
lative CO which fee Ais Sift, title Syiritnous Liquers ; and 
alfo title £;rri/e, ' 
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DISTRESS, 

D1STRICTI0.3 taking of a perfonal chattel out of 
Hhe polTeilion of die wrong-doer, into the cutiody of the 
party injured, to procure a (acisfa^Hon for the wrong 
committed, t Ccmtp. 6. The term Dijltefs it elfo ap- 
plied to the ^ing taken or didrained. 

A man may take a difittfs for homage, fealty, or any 
fervices ; for finea and amercements ; and for damage- 
feafanc, And the effed of it is to compel the party 
richer to lepkny the dtjlrtfi, and conteft the caking in an 
adlion againd the didrainer \ or, which is more ufual, to 
compound or pay the debt or duty, for which he was 
didrained. 

There are likewife dijtrfjjis in addons compulfory to 
caufe a man to appear in court ; and of thefe there is a 
dijirefs pet/cnalf of a manS moveable goods, and profits 
of land?, fsfe. for contempt in not appearing after /um- 
moned ; and dijirejjts reait upon immoveable goods. 
And none fhall be didrained to aiifwer for any thing 
touching their freeholds, but by the King’s writ. Star, 
52 Hen, 3. r. I. 

Dtfirr/s is alfo divided into/)//// and /Mfimfn: FJ/tiUg, is 
that which is limited by law, how oleea it fhall be made 
so bring the pa^'cy to trial of adlkn, gs once, twice, C:;’c. 
And IS without limitation, until the party ap- 

pears; which is likewife applicable to jurors not appear- 
ing : then it hath had a further divi^on into \gtand dif- 
tre/s, and ordinary di/ti/s ; the former whereof extends to 
all the goods and chattejs which the party hath within 
the county. F, iV. B, 904; Old Nat, 113: Brit, 

c, 26./. 52. 

Let us now condder, more particularly ; 

J. 1. HOfo ftfay diftraitft and for what } 2. dnd nuhat 
may he d'lftrainid, 

II. At what TtnUf and in what Manner^ generally the 
Dijltefs Jhould hi mack, 

III* Of the Statuta regulating Uijlrcf, 

I. 1. The most usual injOry for which a didrefs 
Biay be taken is, th^tof non-payment of rent ; and it may 
now be laid down as aiyjoiverfal principle, that a 
Didrefs may be taken for pHtiod of rent in arrear. See 
pofi. 111 . — For negledUne to 00 fuit to the lord’s court, 
or other certain perfonarfervice, the lord may didrain of 
common right- Bro, Dijirefs 1 p 1 Inft, 46.— For amerce- 
ments in a Court Leet, a didrefs may be had of com- 
mon right ; but not for amercements in a Court Baron, 
without a fpecial preferipcion to warrant it. Bror^vnl, 36- 
Another injury, for which didredes may be taken, is, 
where a man hods beads of a dranger wandering in his 
damage feafint \ doing him hurt or damage by 
treading down his grafs, lAe. in which cafe the owner of 
the foil may didrain theq^, till fatisfaflion made to him 
for the injury he has fudained*— dUadly, for fcveral duties 
and penalties indicted by fpecial A^s of Parliaments, 
remedy by didrefs and fale is given. See p^. III. 

Of common right a perfon may didrain for rents, and 
all manner of fervices ; and for rent referved upon a gift 
in tail, leafe for life, years, though there be no 
claufc of diJlrcfs in the deed, fo as the reverfion be in 
hiip^ir ; bu^ op a feoffment in fee, a didrrft may not be 
taken, unlefs exprefsly referved in the deed. Co. Lit, 57^ 
JIO5 : DoBor and Student^ cap, 9. — Sec Co, Lit, 204. 

A man grants a rent out of the manor of D, and fur- 
lher> that if the rent be behind^ the grantee lhall didrain 


for U in the manor of S, this U a rent in the manor of 
D. and only a penalty on the other manor. 1 Ship. Ahr, 
567. If n perfon feHed of land in fee, demifc it to one 
upon condition to pay his wile 5/. a year rent, and if it 
be behind and in arrear, chat (he (hall didrain for it $ 
the wife may take n Sftrfi hr the rent. Iher 3, 48. 
There Is a lord and tenant by rent and ftalty, the 
lord diet, and bis wife is endowed of the thirds of the 
feigntory; here (he may didrain for One pound, and 
the heir for two pounds : fo if a rent be divided amongit 
parceners, each of them may have a difre/s for her part ; 
but this may not be till the partition is made. Bro. 45. 

If onejointenant make a gift in tail,' of the land, re- 
ferving a certain rent, and the rent be in arrear; he may 
not didrain the beads of the other jointenant. 33 6. 

35. But if A. and B. are tenants in comm6n, and A. 
leafes his moiety to C. for years, rendering rent, and C. 
leafe it to B. if the rent is behind, A. may cake a d/fre/} 
of the cattle of B. his fellow tenant in common. 7 Rep. 
23 ; Moor 558. ^ 

To judify taking a dtfte/}, the party mud fee he hath 
good caufe to didrain ; that he have power to take the 
dijlrefey and from the perlbn from whom he takes it; chat 
the thirfg, for the quality of it, be didrainable, and he 
didrain it in due time and place, fife. He who takes a 
dijirefs for another, ought to have good wairant fordoing 
it; and mud do it in his name: and a bailiff or fervanr, 
may didrain for his mader. 1 6Vv. 748 : 2 Cr^. 436; 
Godh. 110. A di/irefi ought to be made of fuch things 
whereof the (henif may make replevin, and deliver again 
in as good plight and condition as they were at the time 
of the taking. Co. Lit. 47. 

2. Dijirtjes are to be of a thing valuable, whereof 
fomebody hath a pioperty ; things frra naturae^ as dogs, 
comes, lAc, may not be didrained. i /?<?/• Abr. 664. 666. 
It is the fame of cattle of the plough, beads of hufbandiy, 
fheep, or horfes joined to a cart, with a rider upon it. 
j Fent. 36. 1 his means a didrefs for rent, fife, conti a of 

didrefi damage ftajant , 

Sheep are equally privileged with averia cci^cet^ and 
cannot be taken it any other didrefs can be found. See 
2 /nf. 13 3. — But It has been adjudged that beads of the 
plough may be taken for the poor's rate, under S/at. 43 
£//z. becaufe the remedy given by that and other datutet for 
compelling the payment of particular rates or fums of 
money, chough called a didrefs, is in eded an execution. 

I Bra/. 579.— Sec acc, Scwnd.an 22 C. 2. againfl Convene 
tirks 39; reicried coin Com. Dig. Dijirefs^ (C.) but not 
jli^ced lu 4 Bmi. 

A horfe with a rider upon his back ; or a Korle in an 
inn, or put into a common ; an ax in a man’s hand, cat- 
ting down wood ; or any thing a perfon carries aboue 
him ; utenfils and indruments of a man’s trade or pro- 
fedion, or the boolgi of a fcholar; corn in 2 mill, or 
goods in a market to be fold for the ufe of the public ; 
materials in a weaver’s (hop, for making of cloth ; an- 
other perfon *s garment in the houfe of a taylor, fife, are 
not didiainab)^ ; nor is any thing that is fixed to the 
freehold of a houfe, as a furnace, doors, windows^ 
boards, fife. 1 Std. 422, 440 : Co, Lit. 47 : 2 Devru. A&r. 
461. 

Deer in a private inclofure may be didrained. 3 Comm. 
8. — Some have thought that a borfe on which one is ri- 
ding may be didrained for damage feaf ant. 2 Kcb. 596: 

1 Sit/. 440; but the opinion was extrajudicial, and may 

be 
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im quiftloii^tl ; for i (A.) pi 4: tnd the 

cafe in 7 3. Fitz, Ab. Avowy are directly amfra. 
Seea]ib O‘(7. Eliz. 549, 596, Some alio have inclined 
to ihinlc that horie$ drawing a cart laden with corn, 
though one i» riding hi the cart# may be diilrained for 
rent; and for that purpofe may be fevered from tJiecart, 
if the perfon diHraining doth not choofe to take the cart 
with the corn affo^ all of whicb^ a« it ieems, are equally 
liable to the diftreft. See^a Keb, 519* 51^6: Ra/m, iS: 
T F'ent, ^ 6 : 1 SA. 422, 440 ; in which latter book the 
reporter makes a query, whether the man's being on the 
cart, flionld not orivi lege the whole team »^If ferrere and 
nets in a warren be taken damage feirfamt it is good ; but 
if they are in the hands of a man, they cannot 1^ diflrain- 
ed, any mnr (fays the Reporter) than a fwfe M which A 
man fs\ nor can they be diilrained if they arc out of the 
wan'cn, 2 E. 2. Avowty 182: 7 £*• 3. ib. l99.~Sce Fin, 
title Diftrejs, A. 

Goods, cattle, not of the plough, C^r. ihcavesof com; 
corn in the ilraw, or threOied ; and c;irts with corn, 
(but not viduals) hay in a barn, or ricks of hay ; money 
in a bag fealed, though not out of a bag, may be 
dillruirn^d for rent: and fo may cattle or goods driving 
to markc r, if put into a pailure by the way. Co. Lit, 47 : 

1 Att/oe. 21-;: Med, 385. Bcafts of the tenant feeding 
on commons or walles, appendant or appurtenant to the 
demifed preinilcs, may be diilrained for rent. 3 Comm, 1 1. 

if a driver of ccttle afks leave of the le/lbr to put his 
cattle into hi^ ground for a night, and he gives leave, as 
well as the leille ; yet it is faid he is not concluded from 
dillni'iing them for rent. 2 Vent. 59 ; 2 Dmv, 642. 

1' '.:!ts that efcape into the tenant's ground, may be 
diilrained for rent, though they have not been le^uant and 
iouchant, i Inft. 47. This dodlrine has been objei^ed to 
as coo general ; and feveral dillsu^lions are taken, the 
iurii of which feems to be, that if . Granger's beads 
ci\ npc into another's land'isy default of the owner of the 
hcails, as by L.eaktng the fences, they may be diilratn- 
cd for rent immediately, without being levani or couchant; 
but that if they cfcape there by default of the tenant of 
the land, as for want of his keeping a fuflicient fence, 
tnen they cannot be didrained for rent or fervice of any 
kind, rill they have been levant and couchant; nor after- 
w.irds^by a landlord for rent on a leafe, uhlefs on notice, 
the owner of the beads negleda to remove them : though 
it is faid that fuch notice is not necedary, where the 
didrefsis by the lord of the fee for an ancient rent, or by 
the grantee of a rent charge.— See this fubje^l argued at 
large in Kemp, v Crewes, 2 Lutw, 1573. 

If A. brings yarn to bis neighbour's houfe to weigh, 
it cannot be didrained by the lord* Noy, n, 298 : Vide 

E. 3. A’vo'ivry 216.— See Ney, 68. and S. C. in Cre, 
ELz» 549, 596. — For other cafts in which the property 
of drangers is privileged from didrefs, for the fake of 
trade and commerce, SteFf antis v. tVyatt^ 3 Burr, 1498. 
In that cafe the queilson was, whether a perfon's chariot, 
which Rood at a common livery liable, could be didrain- 
ed for rent due, from the keeper of the livery liable j and 
the Court after two arguments, appearing to be dron^ly 
inclined in favour of the didrefs, the owner of the chanot 
declined bringing thequedion to a third arguments 

The goods of a Carrier are privileged, and cannot be 
didrained for rent, though the waggon wherein loiuled, 
is put into the barn of a houfe, on the road. 1 Sedk, 

249* 


Now by Sfat. t M, c. j, dvc.'ives or cocks of 
corn, dr torn loofe or in the draw, or hay in any hovel 
dock or rick, or ocherwife on the lard, may be didratii* 
edfok* rent on demafe, leale, or con trad. 

At Common law cons could not be didrained, 

becaufe it adheres to the freehold. ^ Ro. Ab. 666. M 
//. 4: but by Sfat. 11 Gm, 2, e, 19, Landlords are im* 
powered to didrain all Ibrts of torn, grafs, or other pro- 
oufi growing on the edate demifed, and to cut and ga- 
ther them when ripe. 

Diflreffex for rent arc to be realbnable, and not ex- 
cedive ; and not to be taken in the King's highway, or 
the common Areet 1 or in the ancient fees of the church. 
51 H,i.fiat. 4 s 5a//. 3. r. I, 2, 3,4, IS J 9 ^^- *• 

c, 9. Kreept in cafe of an amercement in the het. 

All dijircjjes for rent mud be made on the premiflbt, by 
the Common law. And by Stat, 8 Am, c, 14, if any te- 
nant fraudulently refnoves goods from oflF the premilTef, 
the landlord may in live days feize fuch goods wherefo- 
ever found, as a diftrefs for the rent in arrear ; unlefs the 
goods are fold for a valuable confideration before the 
Icizurc. By Stat, 1 1 Geo. 2. c. 19, thirty days arc al lowed! 
And, whereas at Common law, for rent due the lad day 
of the term, the ledbr could not dldrain ; becaufe the 
term ended before the rent was due, and the ledee had 
the whole day to pay it ; nor where the Jelfce held Over 
his term, for rent incurred during the term, (See 1 Injl, 
47,) now, by the Star. 8 An. r. 14, where leafcs arc ex- 
pired, a dijlrefs may be taken, provided it be done within 
lix months, and during the landlord's title and tenant's 
poiredion. 

Dtftrejfee for fervices are to be on the land : but for an 
amercement in a leet, the dtfire/s may be taken any 
where within the hundred, as well out of the land, as on 
it, wherever the cattle are of him that is amerced; for 
the amercement charges only the perfon, and not the 
land ; and for this a djirefs may be taken in the high 
dreet. 2 Danv. Abr, 644, 645. The lord cannot dif- 
train for amricemenfs in a court-baron, without a pre- 
feription ; chough he may in the leet: and the ‘goods 
and cattle of another, may not be taken In dijlrffs on my 
ground, for an amercemejit,%^r. fet upon me in a court- 
leet or court-baron. 1 1 Rrp. 44: 12 £f. 7. 13. For Icr- 
viccs tdrjfie/s cannot be taken but where the lervices arc 
certain; or may be reduced to a certainty. Co. Lit* 96. 

II. All dtstr esses mud be made by day; unlefs in 
the cafe of damage feafani\ an exception allowed led the 
beads (hould efcape before they are taken. 1 Inft. 142. 

The landlord might not formerly break open a houfe 
to make a didrefs, for that is a breach of the peace. But 
when he was in the houfe, it was held that he might 
break open an inner door. I'/rj/?. 161; Comb. 17. By 
Stat. 1 1 Gea. 2. c, 19, (See poft,) he may by adidance of 
the peace-officer, break open in the day time any place, 
whiihcr the goods have been fraudulently removed, and 
locked up to prevent a didrefs; oath being lirit made in 
cafe it be a dwelling houfe, of a reafonable ground ro 
fufpefl chat fuch goods are concealed therein. See 
3 Comm. 11. 

Where a landlord comes to didrain cattle, which he 
fees on (he teuaht'^s ground, if the tenant, or any other, 
to prevent the diflreft^ drives the cattle off the land, the 
j\mdlord may make fredi purfuit, and didrain them: 

3 F 2 though 
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though If before the the owner of the cattle ten- 

ders his rent, and a d}^efi is taken afterwards, it is 
wrongful, z ln/i, 107, 160. 

h difirtfs of cattle mud be brought to the common 
fQund^ or be kept in an open place ; and if they are put 
into a common pound, the owner is to take notice of it 
at his peril 1 but if in any other open place, notice is to 
be given to the owner, that he may feed them ; and then 
if the cattle die for' want of food, the tenant (hall bear 
the lofs; and the landlord may diHrain again for his 
rent. 5 Rrp^ 90: Co, ZL//. *47, 96. Where one impounds 
cattle didrained, he cannot juftify the tying them in the 
pound : if he ties a bead, and it is drangied, he mud 
anfwcr it in damages, i Salk, 248. If the perfon dif* 
training tlama^^/fa/ant put the dijbf/s in a broken pound, 
and the MJlrr/s efcapci, he can have no aflion. for the 
fame : it is otherwife if from a good pound, without his 
default, when he may have afllon for the irefpafs. Salk, 
JbU. By Statt, 53 i/. 3. c. 4: \ M, Cl none 
/hall drive a dijlrefs out of the county, on pain to be 
fined and amerced : and no diflrefs of cattle diall ,bc 
driven out of the hundred where taken to any pound, 
except to a pound overt in the fame county, and not 
above three miles didant ; nor 4 iny dtftrcfs be im- 
pounded in fevcral places under the penalty of 5/. and 
treble damages. 

By Sttit, ! I Geo. 2. c. 19 § to, perfons didrainlng for 
rent, may impound the didrefs on any convenient part 
of the land chargeable with (he didrefs. 

After a di/lts/s is in the pound, it is fald to be /» 
diakps, fo that the owner of it hath no abfolutc pro- 
perty therein ; and therefore he cannot fell or forfeit it, 
nor may the fame be taken in execution, ^'r. but it mud 
be as a pledge or means to help the party didra*ning to 
his debt or duty. Co. i.i/. 190: Finch L. 135. Cattledif- 
trained may not be ufed, becaufe by law they are only 
as a pledge ; unlefs it be for the owner’s benefit, by 
milking, Cto.yac. 148. 

When a didrefs is taken of houfehold goods, or other 
dead things, they are to be impounded in a houfe, or 
other pound covert, CsJ’c. And if \ht dijlre/s is damaged, 
the dilbainer mud anfwcr it. IVood's Jnfi* 191. And 
they are to be removed immediately ; except corn or 
hay, by S/a/. zW.li M ftjf, i. cap. 5. But if a land- 
lord doth not remove goods immediately, but quits them 
till another day, during which time they are taken away, 
it is not a rcfcuus, for want of pofledion. Mod. Ca. 215 : 

I ArW/. 672.— See po^ HI. 

Vv here goods aic unlawfully diftrained, the owner itlay 
refeue them, before they arc impounded; bat not after- 
wards. (.V. Lit. 47. But ihe fafcll way is tc replevy, as 
there are few cafes, in law, ^^hcre a man is allowed to 
be his own judge, if any.— If lands lie in feveral coun- 
ties, a diJlrcfs fj.ay be made in one county for the whole 
rent. Co, Lit. 154. And if a landlord comes Into a 
hoiife, and fei/es upon fume goods as a difircfs^ in the 
name of all the goodb in the houfe ; this is a good fclzure 
of all. 6 Mod. 215. 

By Stat. 2 y M. c. 5, if any difirtfs and falc be 
made where there is no rent due, the owner of the goods 
dsArained fhall recover double the value of the goods, 
•od full cofts. Alfo by the Common law, if a lord or 
#thcr perfon fhall diflrain feveral times for his fervice or 


iriu, when none is in arrear, the tenant may have ait 
ajljt de foment diftre/sf^ life. f. N. 176. 

Where a man is entitled to diftram for an entire duty,^ 
he ought to dilifain for chc^ whole at once, and not for 
part at. one and paft at another, 2 Lutw, 1532^ 
But if he diftrains for the whole, and there is not fufli- 
cient on the premi/Tesi or he happens to miflake in the 
value of the thing diftrained, and fo takes an iirfuflicient 
diftrefs, He, his executors, tsfe. may take a fecond didrefs 
to complete his remedy.. Cro. Elisa. 15 : Stat, 17 Car. a, 
c, 7 : 4 Bun, 59a. 

Diftreftes mull be proportioned to the thing diftrained 
for. By the Stat. of Marlbrid^e, H. c, if any 
man takes a great or unreafonable didrefs, for rent arrere 
he lhall be heavily amerced for the fame. As if the land- 
lord diftrains two oxen for izd. rent, the taking of both- 
is an unreafonable didrefs. 2 Inf. 407. But if there 
were no other didrefs nearer the value to be found, he 
might reafonably have didrained pne of them ; but for 
homnge, fealty, or fuit and fcrvice, as alfo for parlia- 
mentary wages (when they ufed to be paid) it is fiid no 
didrefs can be exceilivc. Bro. Ab. t. AJJife 291 : Fre^o^, 
98. For as thefe didrefles cannot be fold, the owner 
upon making fatisfaflion, may have his chattels again. 

3 Comm, 12. 

I'hc remedy for cxceflivc didrefles is, by a fpecial ac- 
tion on the Stat. of Marlhiidge \ for an action of trefpai's 
is nor maintainable upon this account, it being no injury 
at the Common law. i Vent. 104: Fitzgib. 85: ^Bun, 
590.— See titles Avowfy^ Replevin^ Rciaption, kefcous^ See. 

HI. Si-i- FURTHER as to Didrefs 3 Comm. 6 , 14^ ; and 
in the fevcral abridgments titles D/fr^/j and Replt^um. and 
alfo Gilbert on Rtpkvins —^ee alfo Stats, z IKm, fff M, 
y?. 1. f. 5 : 8 An, r. 14 : t^GiO. 2. c. 28 : 11 Geo. 2 r. 19, 

Thefedatutes have made great alterations in the finvtoiiL 
law of didrefs, particularly by empowering perfons who 
didrain for rent of any kind, to fell the dilhefs for pay- 
ment of rent in arrear, if the tenant orownicr fails to re- 
plevy with fuflicient feciirity, within five days after tak- 
ing of the didrefs, and giving the tenant notice of the 
caufe; in this cafe the conftable is bouml to riflid, the 
goods are to be apprailed by two fworii appraifers, and 
the overplus, if any, left in the condablc’s hands for the 
ufe of the owner. This improvement of the remedy by 
didrefs, was firft introduced by Stat. 2 JV. M. c. 5, 
with rffpei^l to rents due on deinife, or contrad; and af- 
terwards by Sfat. ^Geo. 2, c. 28, was extended to rents - 
feck, rents of aflife, and chief rents. Before thefe two 
datutes, the remedy by didrefs was very imperfect ; for 
the didrefs was merely taken nomine pcenee^ to compel fa- 
tisfadlion, and could not be fold or ufed for the profit of 
the perfon didrainlng, except in cafe of the King and 
fomc few other inllapces. — 8cc further as todiftrefTes and 
other remedies for rent, this Dit\. titles Cejfavit, Rcnti 
Lea/e^ &c. 

The following extrafls will more fully explain the na- 
ture of didrefs py daxute. 

By Stat. 1 1 Geo. i. c. 19, if any tenant of lands or te- 
nements (hall fraudulently carry away his goods, to pre- 
vent diflrefs.^^ the landlord may, within thirty days after, 
diftrain them wherever they (hall be found, as if they 
hud been ou (he prcmUlcs 3. but no fucb goods dial! be 

diftrained, 
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U valuable, confiJeration be* 

fere feizure, to any perTon not privy to the fraud. Te- 
natKi committing fuch fraud, or otheri aflifting^ fliall 
forfeit double the va)oe of the goods carried co'be 
recovered by action of debt, ite: And where they (hall 
oot exceed $o/. value, the landlord may exhibit atom- 
plaint before two judfees of peace, who are to examine 
the fafi, and enquire into the value of the goods, and 
thereupon order the offender to pay double value, levi- 
able by iijfirt/s and fale; and, for want thereof, commit 
the offender lo the houfe of cofre^ion for fix months. 
Landlords, or their agents, may, with the aiG dance of a 
condable, feize any goods fraudulently concealed in any 
houfe, oiu*houfe, 

And in cafe of a dwelling- houfe, on oath firftmade to 
forne jufilce, of reafon to fufpefl that fuch goods are 
therein, may break open the* fame, and dillrain them: 
they may alfo didrain for rent and cattle,- or dock of 
their tenants, feeding in any common; or corn, grafs, 
hops, fiuirs, bfc. growing on the land, which they (ball 
cur, gather, cure and lay up when ripe, in anj proper 
piaeey giving notice to the tenant within a week where 
lodged, and difpofe thereof cowards the facisfadlton of the 
rent and charges ; the appraifeinenc to be taken when 
cut or cured : but, if after a dijiiefs fo taken, before the 
produfft be ripe and gatheretl, the tenant (hall pay the 
rent, and charges of the Ji/lreJ}, the faid dijhefs lhall 
ce.ife. 

Perfons may feewre difiujjit lawfully taken, and fell 
them upon, the preneMfis in like manner as may be done off 
the fame, by 2 tr, b' M. fej). i. c. 5. And any per- 
fons may go to and from cne premiffes, to view, appraife, 
buy, or take away the goods of the purchafer ; and if a 
I c (cons be made of the diftrefs, the perfons aggrieved 
lhall have the remedy given by the faul datute. 

DijhejffesvckvAo for rentjuftly due, (•.all not be unlaw- 
ful, nor dlilraincrs be irefpalTers ab iot/io, for any irregu- 
larity in the difpofition thereof ; but the parties grieved 
to have fatisfadiion fnr fpecial damage^ in an aHton on the 
<af j But no tenant (hall recover by fuch adion, if 

itnJer of amends, hath been made before theadlion brought. 
And in all adtions of trefpafs, or on the cafe relating to 
the entry, diftifs^ or falc, made by landlords /or rents, 
the defendants may plead gcnnal Iffue, and if the plain- 
ri(fs become non-fuit, fijali recover double cods of 
(hit. 

By ^tat. 27 Geo. a. €. 20, Juflices of peace, in all 
cafes, where they are impowered to levy penalties by any 
adt of parliament, are in their wai rants of diflref^ to 
limit a time for the fale of the goods ; the Conllable 
making fuch diftrtfs may dedud^ the reafonable charges 
of detaining, keeping, and felling fuch difiiefs., out of 
the money arifing by the fale; and the overplus, if any., 
after fuch charges, and alfo the penalty or fum of money, 
(hall be fully paid, (hall be returned 10 the owner of the 
goods didrained; and the Condable, if required, (hall 
Ihew the warrant to the party whofe goods are didrain - 
cd, and fuiFcr a copy thereof to be taken.— This aft not 
to alter or fepeal the Stats, jbf ^ 3* c- 34i and i Geo, 

t. r. 6, relating to Difir ejjvs on fakers for Tithes and 
Cbuich Rates,' 

. Distress oFTHE King, By the Common law no Sub- 
Jedl can didrain out of his fee or feigniory ; unlefs cattle 
axe driveu to a place out of the fee, to hinder the lord’s j 


dtfirefs, &c, ^ Bat the King may didrain for rent-fervice* 
or i^e-farm, ih all the lands of the tenant wherefoever 
they be; not only on lands Held of himfelf, butof oti^rs;. 
where his tenant is in adual poiTeilion, and the land nMl« 
Birred with hia own beads, 2 Infi^ 132: 1 Dew. 
643. 

DistxEss or A Town. If a town be afieiTed to a cer- 
tain fum, a difire/f may be taken in any part, fubjeft to 
the whole duty. 2 Deww. 64J. 

DISTRIBUTION of Imedates* Edaies ; See title 

Exeetthr. V. 8. 

DISTRICTIONE SCACCARII, The Stat:^\H. 3; 
fiat, 5, as to Dtdrefies for the King’s debt. 

DISTRICT, dsfiriRus^ A territory, or place of jurif- 
diflion ; the circuit wherein a man may be compelled to 
appear ; alfo the place in which one hath the power of 
didraimng: and where we fay hws do /on fo$^ out of the' 
fee, it has been ufed for extra (liftri^umfuum. Btit, c. 120. 

DISTRINGAS, A writ dtre^ed to the Sheriff, or 
other ofij^er commanding him to iUftrain a man for a de be 
to the King, lie, or for his appearance at a day affixed. 
There it a great diverfity of thi« writ ; which was forne^^ 
thnes of old called confirin^as. F. N, B, 138. There ia- 
alfo a dtfiringas againll l>crs and perfons ineitied to- 
privilege of parliament, under S/af, 10 Geo, 3. r. 50 ;■ 
by which- the effc^ls (in law called the^^’x) levied may 
be fold to pay the plaintifi'’s cods. And it lias been held 
that this ftatute extends to all writs of difiringas, 3 Bmr. 
2726.— ^Sce titles Psotefs\ Parliament \ {privihge of ). 
In detinue nher judgment, the plaintiff may have a di- 
firingas to compel the defendant to deliver the goods, by 
repeated ditirctess of his chattels, i Ro. Ah. 737 : Rajt. 
Enh\ 115.— Sec title Execution. 

Distringas Joratorks, A writ dircfled to the 
fherilF, to dillrain upon a jury to appear ; and return 
ilTucs on their lands, &c. for non-appearance. Where 
an ifiue in fafl is joined to be tried by a jury, which is re- 
turned by the flieriff in a panel upon a ovnire facias for 
that purpofe ; thereupon there goes forth a writ of difirin^ 
asjurator\ to the (herilF, commanding him to have their 
oHics in court, at the return of the writ. 1 Lil. /ibr, 
483. I'he writ o’i difiringas jin^ to be delivered to 

the (hcrii^fo timely, that he may w'arn the jury to appear 
four days before the writ is returnable, if thejwoss live 
within forty miles of the place of trial ; and eight days if 
they live farther Off. Ibid. 484. There may be an alias, 
or phoics diftiingas jvr' where the jury doth not appear. 
See titles fury \ Trial, 

DlVESr, iSeeDc-irfi. 

DIVIDENDS or Bankrupts, Effects, See title 
Bankrupt. 

Dividend in the Exchequer, Is taken foronepau 
of an indenture,, Stat, lO Ed. i. c. 1 1. 

Dividend of Stocks, A dkndnhle proportibnate 
(liarc of the inta\/l of ftoch erefted on public funds ; as 
the Bank, South-Sea, and India (locks, See title 
Fundi. 

DIVISA, Hath various fignifications: fometimes it is 
ufed for a device, award or decree:, fometimes (or dcci/^ 
of a portion or parcel of lands, (glc, by will : and foiiiL*- 
lirncs if is taken for the bounds or limits o( divifioo of a 
parilh or farm, iifc, as divifts perantbulare, lo walk the 
bounds of aparitb in whichN/enle it has been extended 
to the divilioflt between counties, and given name to 

low us. 



DIVORCE. 

towns, as to the D^vife:^ a town in Wthpiir ^ Atuate on 
the confines^ t|ie t^hnjkn of the Weft and Mveian 
kingdoms. /<. a. 9: htg, hit, c, 44 : Lrjf. JL I. 
f. 57. C<nvih 

OIVQRCE, ^ (iivfftrniio,'] The reparation 

of tvvo» dc fu^to married together, made by law : it is a 
judgmetlt^nr//M<s/} and thereiore, if there be occafion, 
it ought to be reverfed in the fpiritual court. C9. Lii, 
Jt35. And, bcfivles fcntence of divorce, in the old law, 
the woman diiorccfi to have of her hufband a writing 
called ^ bill of diiwwy which was to this eft'edt, o/sz. / 
f ramify thAt lArcaftfr I luill A/y ?io claim to thu. Arc.— ^SfC 
title Baron ViXxA F me- KX. 2: VI: and particukrly XI* 
See alfo title Mawinj^r* 

There arc many dizotces, menlioocd in our hooks ; as 
eaufd fi\fiO)itra^a^ \ caufd fri%iditati$ \ caufd coffun^tdnt^ 
tatis s caujd ajinitfith ; caufd ftfejponh^ Ac. But the 
ufual di zones are only of two kinds, /, e, dm^nfa IS thoro^ 
Iroin bed and board; d^incoti^miitrimonii, from the 
very bond of marriage. A divorce d menfa iS dif* 
foivcth not the marriage; fqr the of U is fidfsquent 
to the marriage, and fuppofes the marriage to be lawful: 
this di vorce may be by reafon of adultery in either of the 
parties, for cruelty of the hufban'^. t^V. And as it doth 
not dilToIve the marriage, fo it dorly not debar the wo- 
man of her dower ; or haibrdize the ifTue, or make void 
any eftate for the life of hulband and wife:, (^c. Co. L/f, 
235 : 3 hf. 89 : 7 Rr’/>, 43. The woman under iepara- 
tion by this J; ;^orc’ir, mull (ue by her next friend; and Ihe 
may fuc her hulband in her own name for alimony. //W/V 
hyl, 62. 

A div:)ne d *r*irtcnIo mnlriwonii, abfolutcly diftblves the 
marriage, and makes it void from the beginning, the 
caufes of it being precedent to the marriage; as pr.e- 
i'jnira^ with fome other perXbn, confanguinity or aiHniiy, 
within the Levitkal degrees, impotenev, iinpuberty, ISc, 
On this dtvotcc dower is gone; and if by reafon of pra- 
contra/ly confanguinity, or affinity, the children begotten 
between them arc baftards. Co. Lit. 335 : 2 Infi. 93, 687. 
Bat in thefe divorces^ the wife, it is faid, /hall receive all 
again that (lie brought with her, becaufc th^ullity of 
the marriage ari/'es through fome iinpedimenr^nd the 
goods of the wife w'ere given for her advandment in 
marriage, which now ceafeth : but this is wheraVbe goods 
a^e not /pent ; and if the hu/band give them away, during 
the coverture, without any collufion, it /liall bind her: 
if (he knows her goods unfpent, /he may bring adion of 
detinue for them ; and as for money, ^jfc. which cannot 
be known, /he mull fue in the fpiritual court. Z^tr 62 : 

Air. 67 5 . This divorce enables the parties lo marry 
again. But in the other cafes, a power for fo doing 
nui.'l be obtaioed by ad of parliament. 

Where lands were formerly given to hulband and wife, 
and the heirs of their bodies in f rank-man iage ; if they 
]t;id been afterwards divorced^ the wife was to have her 
whole lands ; and by divone an eftace-tail of baron and 
feme, it is faid, may be extind. Godb. j8. After a fen- 
tence of ///i'wur is given in the fpiritual court caufd p/ne- 
contraiids, the i/Fue of that marriage (hall be baftards, fo 
long as the fcntence Aands unrepealed : and no proof 
ihatl be admitted at Common-law to the contrary, Ce* 
Lit. 235 : j L^elf. 674. In fuch cafe, i/Tue of a fecqqd 
marriage may inherit until the fentcnce is repealed* 
2 Leon. 207. If after a divorce d menfa fS ihoro^ either 
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of the parties marr^ sigain, the other being living,, ^1i 
marriage is a mere aullify ; and by fcntence to conAfm 
the firli contrad, /ha and her hr/l hqfband become huf- 
band and wife 10 all intents, without any formal divorce" 
from the fecond. t Leon. 173* Alfo on this divom. as 
the marriage continues, marrying again white cither 
party is living, hath been held to be bigamy Within the 
Stai. l fac. 1. c. II.— CVe. Car. 333; | J^el/. 6 j\. 

A divorce for cduhory was anciently d vinculo matrix 
and therefore in the beginning of the reign of 
Queen Elizabeth, the opinion of the church of England 
was, that after a divorce for adultery, the parties might 
marry again ; but in FoUamhe\ cafe, H. 44 El. in the ilar- 
chamber, that opinion was changed; and archbllhop 
Bonn' ft. by the advice of divims, held, that aJulrery 
was only a cauie of divorce d nuttfa iS thoro. 3 Salk. £38. 

Sentence of divorce mull be given in the life of the par- 
ties, and not afterwards : bur it may be repealed in the 
fpiritual court, after the death of the parties. Cv. Lit. 33, 
244 : 7 Rep, 44 ; 5 Rep. 98. Upon the Fvene of a man 
and his wife, equity will not a/Tirt the wife in recovering 
dower, at the hulband's death, but /hall leave her to the 
law; neither ought the fpiritual court to grant her ad- 
miniilration, /he not being fach a wife as is in titled to it : 
nor w'ill the Chancery decree her a dillributivc fliare. 
Preecd. Cane. 1 1 1, 1 la. 

J31URN ALIS, See niyzvero. 

DOCKli7’, or DOGGET. A brief in wriring on a 
fmall piece of paper or parchment, containing the efiedi 
of a greater writing. Weft SjmbrJ. par. ^ febl. 106. And 
when rolls of judgrttents are brought Into C. 1 >. they aic 
docketted, and entered on the docket of that term ; fo that 
upon any occafion you may foon find out a judgmenr, 
by fearching thefe dockets, if you know the a'ltorn-.’y’s 
name. Stat. Cd ^ kP', fS M. c. 20. — See title Jufuunts. 
Exemplification of decrees in Chancery and Commiiruais 
of Bankr^tcy^ are alfo ducket led. 

DOCTRINES, illegal, nfferting, or puhhjlsing. Sec 
titles Z/W ; SeJ Ireojun. 

DOGS, Tjie law takes notice of a greyhound, mallifl' 
dog, fpaniel and tumbler ; for trover will lie for them. 
Cro. Eliz. 425: Cro. Jac. 44. A man hath a property 
in a mallifi*: and where a mafti/F falls on another dog, 
the owner of that dog cannot juftify the killing the mal- 
ti/F ; unlefs there was no other way to favc his dog, as 
that he could not take off t)je maftiff, i Smwd. 8+: 

3 Salk. 139. '1 he owner of a dog is bciund to muzzle 

him if niifi-liiev.'us, but not oiheiwifi* : and if n man doth 
keep a deg, that ufeth to hiie ca^'le, ffc. ififttr notice 
given to him of it, or bis know in g rhe dog is milchicvous, 
the irrature (hall do any hurt, the mailer fii iil anfwer 
for it. Cro. Car. 254, 487 : Stra, 1 264. — Sec titles A^liorr^ 
Trr/pa/s. 

by Stat. 10 Otfl. 3. c. 18, If any perfop /hall fteal any 
dog or dogs, they lhaltbe liable to forfeit fok the fir/l of- 
fence from 30 to 20/. or be committed to gaol, for from 
twelve to fix months, at the diferetion of two juftices— 
for the fecond offence to forfeit from 50 to 30/. or be 
imprifoned for from eighteen to twelve months, ard alfo 
tvhipped. ^ A puni/hment perhaps not too fevere for noto- 
rious dog-dealers ; but which may afford a dangerous 
handle for oppreffion: and Buiu, title Dogs, feems feri- 
ou/ly to doubt whether the ftatute extends to Bitches— 
a queftion that we believe has never yet been argued in 
a court of law* 

DOG-DRAW, 
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POG'VfKWi Themmjftft deprehcttlioii 0Fan 
fetitlrr agtinS veatfon in ayori^^iwheahn it foQiid<lraw* 
iflg kfw a deer» by tht fceac of a hband M in hit hand : 
or whare a perfon hath wounded a de«r^ or wild beail^ 
(hooting at him* or otbcrwifcA and ii naught wbh a 
drawng after him to receive the fame* 
piir. a. 8 — Sec title Fwrtft. 

DOGGER, A light (hip or veiTelt as a Dutch dogger^ 
Stat. 3 1 j. ra/. i . and Dogger are fiflf brought 
in thofe (hips, ibid. 

D0GGHR*MEN, Filhernien that belong i^^dogger^ 
Jhipt» 2^ 8>r* 2* 

DOI rjfCIN'. or ddt. Was a bafe coin of fmall value* 
prohibited by the Stat. 3M retain the 

phiafe, in common faying, when we would ^ undervalue 
a man, th^t be u not •worth a doit. See title Coin^ 

DO LAW, faccre ltgem.\ Is the fame with to make 
law 9//I/. 25 8. c. 14. 

DOLE, dola ] A Saxon word fignifying as much as pars 
or port 10 in the Latin ; and anciently where a meadow was 
divided into levcral fhares, it was called a dole meadow* 
4 yac i.c, II. SccDrt/r/j. 

DOLEFISH. Seems to be the (hare of JiJh^ which the 
f they men ^ yearly employed in the North feas, do cufloma* 
nJy receive for their allowance. Stnt. 35 //. 8. r. 7. 

DOLG-BO FE, Sax ] A recompence or amends, fora 
fear or vvv'und. Sax, DM, LL. Aluadi Rtg^cap 22. 

DOL?.«M<, A piece of foreign coin, palTing for about 
4 j 6//. Lex Men at, 

DOM BCC OR DOM BOC, Sax* Set Dome ’book. 

DOME, OR DOOM, from the Sax. dom,"] A judg- 
mciir, fentence, or decree. And fc\eral words end in 
dyin\ as hngdotn, eathlom^ He irom whence they may be 
applied to the jurifdldion of a lord, or a king. Mon. 
Ati^l tom, I. fd. 284. 

DOME-BOOK, Lihey judicials ;] A book compofed 
under the direction of Al/ted, for the general ufe of the 
whole kingdoiii, containing the local cuiloms of the 
feveral provinces of the kingdom. This book is faid to 
hav ’ been extant fo lace a^ the reign of Ed, IV ; but it 
is now iod. it probably contained the principal maxims 
of the common iaw, the penalties for mifjemeanors and 
the form^ of judicial proceedings. Thus much atleall may 
be colle^cd from the injunction to obferve it which is 
found in the laws of Ewatd the Elder, (onof AlJtedtC. 1. 
See alfo Ltg* Ina, c, 29. and Sf^eim, in veib. Dombee, This 
book was compiled by Alfted for the ufe of the Court 
Baron, Hundred and County Court, the Court Lcec and 
SheniTs tourn. See vComm,b^\ j^Comm, s^ii. See poll 
Domejitay, 

DOMESDAY oa DOMESDAY-BOOK: Lihey judici. 
auusy vei tenfuath Angtite,"] A moil ancient record, made 
in the time of bKiHtam I called the Conquerory and now re- 
maining in the Exchiqucr fair and legible, confining of 
two vohtmes, a greater and 3 Iffs; the greater containing 
a /uri'cy of all the lands in England, except the counties of 
Northumbtrlaudy Cwnbetlandy IVefimortlind, Durham, and 
part of Lamajoirc, which it is faid were never furveyed ; 
end excepting BJiex, Sufidi, and Norfolk i which three lall 
are comprehended in the leifer volume. There is alfo a 
thttd bcoky which diifers from the others in form more thaa 
matter, made by the commaod of the fame King. And 
there is ufom th book kept in the Exchequer which is called 
Domefday\ and) though a very large volume* is only an 


^ It of the others. Liki^wifet ffth lodk\% kept 
vat eke Rtmrmhrancer^ oiHce in the Exchequer, which hat 
the name of Domc/dapy and is the very fame with the 
feorth before mentioned, Onr anceftors had many dotfte^ 
hooka* King AE/red had a roll which he called DomrJdM ; 
and the itiade by fViU* 1. referred to the 
time of Ein^d the Confeflbr, as that of King A^rtd did 
to the rime of Ethclrcdi'Stt ante Domt-hodk^ The fourth 
book of Domofday having many piiflttres, and gilt letters 
in chre beginning* relating to the time of Edward 
the Confedbr, this led him who made notes on Fituhor* 
hert*! Regtfer into a mifiiike in p. 14^ where he tells us, 
that Hher' Domefday faflus fuit tempore regis Edtoarthu 

The book of Dme/day was begun by five jufiices, hf- 
figned for that purpofe in each county, in the year 
1081, and fini(hed io36. And the quefiion whe- 
ther lands are anuent dtmfne, or not, is to be decid- 
ed by the Domefday of IF'dl, I. from whence there is no 
appeal ;*|3nd It it a book oF that authority, that even 
the Conqueror himfclf fubmitted Tome cafes, wherein he 
war concerned to be determined by it. The addition of 
dap to this Dome hook was not meant with any aliufion 
(0 the fned day of judgment, as mofi peribus have conceived ; 
but was CO firengthen and confirm ir, and fignifieth the 
judicial dccifive record or book of dooming judgment and 
jiifiicc. Hammond* t AnnoPl Camden caiU this book Gu» 
lielmi Ltbfum Cenjhalem, tht^Tax-Book of King H'Aham g 
and it was further called Magna Rotta IF'mton* The dean 
and chapter of Tork have a regilUr filled Domefday j fo 
hath the bithop of kf^orceflet ; and there is an ancient roll 
in defter cajlle, called Domf day -Roll, Blount, A tran« 
feript of the Domefday book of has been made and 

publKhed, by which the accefb to it is rendcied more fami- 
liar to our Antiquaries and Miitorians See Spemh in verb. 
Domefdei, and this Difl. title Tenures, II. l. 

DOMES MEM. Judges, or men appointed to doom, 
ami determine fuits and controverfies, hence regdmty I 
deemy or judge. Vide days men. 

DOMICELLUS. An obfo/cte Latin word, anciently 
given as auppellaiton or addition to the King’s natural 
Tons in F/^ce, and (bmetimes to the cldeil Tons of noble- 
men there^ from whence we borrowed thefe additions : as 
feveral natural children of fohn f Gaunt, Duke of Lan- 
cafter, are ftiied domictlli by the charter of legicimitiun. 
20 R, 2. But according to 'Ihorn, the domtceUi were only 
the better forts of fervants in monalleries. 

DOMIGERIUM, Is fometimes ufed co Cgnify dan- 
ger; but ocherwife, and perhaps more properly, it is taken 
for power over another ; fuh domigerio altcujus vel manu 
effc. Bta^.hh t^.traQ, I. cap, lO 

DOMINA, A title given to honourable women, who 
anciently in their own right of inheritance held a barony. 
Parorh. Atttiq. 

DOMiNlCAlN RAIV^S PALMARUM, Palm Sun~‘ 
day, 23 Ed, 1. 

DOMINIUM, right or regal power. Pareeb, Antiq. 498. 

DOMINUS. This word prefixed co a man’s name, m 
ancient times ufually denoted him a knighr, or a clergy- 
man; and fometimes a gentleman, not a knight, efpeci- 
ally a lord of a manor. 

DOMO REPARAND A, Is a writ that lay for one 
agatnil his neighbour by the fall of whofe houfe he feared 
a damage andinjury to his own. Reg, Ong. 153. 

DOMUS 
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DOMUS CONVRRSORUM. An anciwt houfebmit 
Of appointed by King H^n. f!f. for fiTch as were r^n- 
to the CbriAian but Ld. IIL w'ho ex- 

pelled the Jew,-! f>crn this kingdom, deputed the place for 
' the cuflody of the rolls and records of the Sec 

DOMUS Dl'-l, 7 ’Iic liofpital of St. Julian in S'ufh- 
aftrpio!/^ io called, .'l/vv. /Jm^L taa. 2, 440. A name ap- 
plied to many liC/fpiraJs. 

' DONA no C MhA MOR11.S. A death-bed difpofi- 
tion of property Io calkd, viz when a perfon in his lall 
iicknefi, appu;iMuJinj» his di/folution near, delivers or 
caufes to he tlcln cred !v> another the pofledion of any perfo- 
nal good^,, (I'luicr wliivh have been included bonds, and 
diiili drawn hy the dert^ifcd upon his banker) to keep in 
caleci ]. s eceafe. 'I'his gift, if the dt'nor dies, needs 
not the a.'ili-; cF his executor; yet it flull not prevail 
againll cre.lii.Hs ; and is aicomp .'licd with thh implied 
ifuil. t!r::, it the doner live:*, the property thereof (hall 
jcvert :o hiinfelf, being only given in cr ntcmplarion of 
di.ilh; or /rrr/:' i^•a^ Ci rn. 269: I A ir^ts. 404, 

44! : ; i/V;t. ^57 ; z (a urn 514; ^ />*. 431 : /f'ard 
V. r. 'I'his iaircr c:ifo (;or;» 4 '^U all the law on the 
fiibioc'l of dcnajiions €,'a fdnni. ^ atod particulaily con- 
Jiditu wIkic Ih.ill be a fuflicient delivery of difFerriU kinds 
of ppf'perty to give effeCl lofuch donations. — 'There may 
be a M'-hit'o cau/’i morn: ^f bonds bank notes and bills pay- 
able t© bearer ; b^i not of .oilier promifllrv noU's nr biil.s 
of exchange, the fe ht ing die (Vs in ac^fion W'hich do not 
pa(s by delivery. Scu furtlier this Did. titlcb Z.nv.'O' ; 
U 111, 

DON V'TIVR, d“iin:::rt.] Is a benefice merely 
and difpofed of by the patren to a m'ln, wiiliont culler 
prefentation to, cr mlljiuiiOii by, the Oidinary, * i indue 
tion by his orde: f\ B 35. Doiu are fo termed, 
beoajji* ihey bti^an only hy the foundation and credlon 
of the d’KOf. "1 ne King might of ancient time found a 
church or chapel, and exempt it from the jurifdidion of 
ihc Ordin ^ry ; fo he may by his letters p.atcnt give licence 
to a common perfon to found fat h a church or chapel, and 
make it r, not prcfentable ; and that the me iim.. 

benr or chaplain fhall be deprived by the founder and his 
heirs, and not by (he hifhop ; which feems to be the ori- 
ginal of danadct's in England, Scc 2 Cojf:m, 22 ; Sind this 
Did. title /llvoxfon. 

When the King founds a church, fsfr. donafikjf, it k 
of courfe exempted from the Ordinary’s jiirifdidion, 
though no particular exemption is mentioned ; and the 
Kord Chancellor (liall vifu the fame ; and where the King 
grants a licence to any cQuimoo perfon to found a church 
or chape). It may be donativt^ and exempted fiDm the 
jurifduiUon of the biihop, fo as to be vifued by the 
founder, To. i 34 ; 2 .Ri?/. 230. .The te- 

iignaiioii of a ihnativt xnuA fie to the donor or patron, 
and not to the Ordinary ; and du/uiti^ves are not only 
free from all ordinary jurifdiftipn, but the patron and 
incumbent may charge the glebe to bind the fucceffor ; 
And if the clerk is diiluibed, the patron may bring ^U 4 n€ 
‘life, Alfo the patron of a ilenatide may take the 
profits thereof when it is vacant. 69. Z//. 344 ; Ci^i. 

6j. 

If the patron of a donati^ve will not nominate a clerk, 
there can, be no lapfe: but the biihop may compel fuch 
patron to noiuinatc a clerk by cccleiiallical ccnfurcr.; for 
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though the church U exenopt from the power of the Dr,, 
dmary, the patron if not exempted i nnd the clerk inuft 
be qualified like unto other clerk* of churches ; no pefTon 
being capable of 9 , ihhativt^^ Ufilefs he be a pried law- 
fully ordained, 7 \lv. 6 %. $W, ix t 

i/ 7 /. 488. ...r - / + » 

There may be a don/tthi of the Kirtg^ gift with cure 
of fouls, as the church of the Town of Lombn is : and if 
fucli thnafli*ir be procured for money, it will be within 
the datiire of fimony. Mic/k A parocliird 

church may be d^Mirje^ and exempt from the Ordinary’s 
jurifififtion. QMph, 262. ’J'he chuich of St. Mmy k 
7 >W in Middlrfrx is ihtativr, and the incumbent being 
cired into the fpirituaJ court, to take a licence from the 
bifhop to preach, pretending that it was a chapel, hnd 
that the paifbn wrr, a itipendiary ; it vva*. ruled in the 
King^a Bench ih.it it was af/wz/iir; ami if the billiop 
vifir, the'X'urt c-f /'. R, will grant a prnhihition. r Mod. 
90 : I Niif. jih. 676. 

If A patron of a d^wi/vr doth otice pref-u Ms ci.rk to 
the ()rdinurv. and the clerk is admit cd. indiuircd, an i 
induced, then the t/Aun'vi ceafeth ; and it becomes a 
church prefenrttive. Oj. Int. '^4*,. But when a danuti.r 
is cicated by Ictvcr^ patent, by which lands are :c iK 1 
upon the parfim ./.I iiis fuccclioji, and he is to come ia 
by the /W/.jr; nf the King, and hi:i fuccclFirs; iti thk 
r. iff, iliough there may be a prefntation to ilu ' d n ,trj.\ 
ram (he incuujbent come in hy iniiitution and indudlion, 
yec that sv:ll not dcllroy ilu- -hva^'v. 2 Salk. 541 A!' 

bilhppricks being of the tv.imd ulon of the king, tlu v 
were in aniieni time dcnAilec. 3 A/. 75. bee tiilt 

Dma'drce, have two peculiar properties; one, that the 
prcfeiitation docs not devolve to the king as in other liv- 
ings when the incumbent is made a biiliop. C ,J\v!. 
184. — I'he other that a donirivc is within the liatu^e 
of pluralities, ii it in the ft, /I living; but if n donative 
is the fccond benefice taken without a difpenfiiiion, the 
iird would not be void ; lor the words of (he Ihiiute are 
infituted and pidn^rd to any other, which arc not ap- 
plicable to donatives. 1 iroodd. 330. — And therefore it 
iceins if donatives are taken Ull they may be held with 
any Other preferment. 

DONIS, Statute dr. The ftaiute of (f^r/rm. 2. 1'iz. 13, 
Ed. I. r. I. railed the ftatute dc donis condittonalihus, 
'This llatutc revives, in fome fort, the ancient fcodal re- 
ftraints which were originally laid on alienations ; by 
ena;::ling, that from thenceforth the will of the donor be 
obftrved, and that the tenements fo given, (to a mnn 
and the heirs of his body) Ihould at all events go to' the 
iiVttc, if there were any, or if none, (hould revert to the 
donor. {tt\Comm, 12; and this Di^. titles Ejiaie\ Tali; 
Limilatrofj. 

DONOR AND ipONF.E. Dunor i* he who gives lands 
or tenements to another in tail, fjc. And the p©^^on to 
yvhom given is the donrr, 

DOOMSDAY, Scc Demrfddy, 

DO RTU RE, rZo/w/Var/ ///».] Thecommon roomer cham* 
ber, where all the FryarSt or religious of one convent^ llcpt 
and lay alt nighr. Sfai. 25 fZ. H. r. 1 1. 

DOSSALE. ll.’ingings or tapeftry.— dZi/. Par. 

DOTE ASSIGN ANDA, Is a writ that lay for a wi- 
dow, where it was found by odice, that the King's tenant 
was feifed of lands in fee, or fee- tail at the 4ay of his death, 

and 
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tnd that he held of the King in chief, ii/c. In which cafe, 
the widow camciinto the ChatiLny^ and there made oath, 
that fhe would not m<.ri7 nitiiouc the King's * Jeavc ; 
whcjvupon Ihebad this writ to the efcheator, toaflign her 
But it was ul'ual to make the alignment of 
the dower in the Chtvntrw and to award a writ lo the cf- 
chcator, to deliver the iands afligned unto her. 

Eli. 4. cnp. 4 : AVji-. 0 //V. 297 : l\ jV. B, zCy See title 

Dorvtr, 

i;OTE UND:.\ Nwm. flABKT, A writ of Ao:ver, 
that lies* for th(? widow againl't the tenant who bought 
land of her Imihand in h's lif:*-t;a)e, whereof he was 
lolelv feiied in foc-fimplc or fee tail, and of which ilie is 
dowaole. f. K. B. 1 ^7. Sec the law and the foini the 
writ in Bocih's Ead Adieus 166. Sec further title 

DOTIS AOMl^NSURATrONE, Admr^jmr^u.ut of 
vvberc the widow htdds more than her Ihaie, f^V. 
See fj'-If's A.b'uafinrmeut \ Da':utT. 

DO J'KfN, in' Tyo.'fkijt. 

DOUBLE PLEA, ilupl plncitum.'] Is wlicn* a def^n- 
dioit ailed)*, etli for liimll'lf two fovcral matters, in bar of 
the plainiitf's aCVion, w lien one of them is fujiicicnt ; whi*;li 
Aiall not be admitted ; as if a man plead feveral things, 
the one not depending upon the other, the plea is ac- 
counted Aouhlr, and will not be allowed ; but if they 
III in II. illy depend on each other, and the party may not 
Jiave the bill plea without the firlf, tlien it lhall be ic- 
c rived. rV//<A. 223. And where a douiflc pica that is 
wrong, Is pleaded , if the plai'uift reply thcieto, and 
lube iffue of one iTiai«ii j if that be found againfl him, he 
cannot af ei waids ino\«f in arrclt of judgment ; for by 
iiie replication it u allowed to bo good. iB £,/. 4. 17. 

If a man jjleads tw'O or mote m.ittcrs, when he is 
compelled to ihew them, it makes not ihcpia doiMc \ fo 
h i.s where two dillind things arc r leaded, which require 
bur one aniwer: and in cafe a *aan pleads two fcveral 
<i'..:icj^ or ♦hings, and only one is miueria), th.: other being 
biiplufage, or but in.itter of inducement, ;ind needing no 
anlwer, the plc.t is not ci u/dr. !Io 6 , Where there 

oic Icvcial iiuiiu enu-Mts to a plea, they lhall not make the 

,i ■lrj>h‘ \ and ii i pi .’r are allowable in afiiTes of 
iv: '■*' ■‘••/c. bur not 111 Other aclions. 'Jink L.’///. 75. 

by S.'/U. A/ifi. f. 16. fecL 4, It fhall fc lawful lor 
any defcnilatu or tenant in any adhon or fuit, or for any 
ihiintiff in replevin, in any court ol record, with the 
cave, of the fame court, to plead as many feveral mat- 
ters thereto, .is he lhall think nccefTary for his defence. 
'I’hat is, in fo many feparate and dillindl pleas, and where 
there are inuie picaf. than one. By virtue of this (latute 
defendant is faid to plead huHc^ by leave of the court. — 
See furthcj title 

DOUBLE t^'ARRhl., Is a complaint 

made by any cieik, of other, 10 the archbilhopof thepro- 
vince, againfl an infM .or Oi dinray, for dcla) ingor refit fing 
to do julHce ill lome caulc ecclefiafti/al ; as to give fen- 
tcnce, inllitute a clei|(> and ieems to be termed a 
doulde ^uanel, becaufc it is moll commonly made againll 
both the judge, and him at whole luit juliicc is denied 
or delayed ; the tfledl wJicrcol is, tfiat the archbilhop 
taking notice of the delay, diredts his letters under his 
avtheniical feal to all clerks of his province, command- 
ing them toadmonifli the Ordinary within a certain r.um- 
Voi..]. 
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ber of days fo do the jnilice required, or orherviife to 
appear before him or his ofheia!, and“ there alledge tho 
r.’kufe of his delay : and to lignify to the Ordinary, that 
if he neither peiform the 'thi’ig enjoined, nor appear ,vntl 
(hew enufe againfl it, he hiinielf, in his of ^tuJitu 
will forthwith proceed to do the juHicc that is, liue, 

eV’V, 

DOUBLETS, Fr.] Letters patent. Stur.i^!! o.r. f), 

DOVER L AS i LK. The cunlLiblc of Diid cafiB (hall 
not hold plea of any foreign county within the callle gate.', 
except it concern the keeping of the cafllc ; nor fliall he 
diilrain the inhabitants of the por[.s, to plead clfcwhert'or 
othcrwiic ih.m ns they ought, according 10 the charters, 
’Afco Stilt. 28 a ^ I. »■. See title Cinque Pous^ 

DOW. To give or .7//<5'v. from the Liunt word /X 

DOWALiEK, iiot.if:!, t/ofJJj ] A widow endowed ; ap. 
plied to the widows of Princes, Diikfs^ Laris, and other 
gicdt pcrfon.iges. 

Dow ACL R, h the widow of the King, and as 

fuch enjoys mo/l of the privileges belonging to her as 
Queen conlbrt. But it is not high trc.ifon to oonfpirc her 
jdeath, or violate her ch.uluy ; bCLaufe the iac< eliion to the 
crown is not thereby eud.ii^geied. Bui no man cun marry 
her, without fpccial licence from the King, on pain of 
forfeiting his lauJ.s and goods. zA/AiS. EiLyf 
Pbt.. Au/. 672 -. I C.'rn. 223. See title 

D O W E R, 

Dor ir lu M.] The Portion which a Widow hath of the 
lands of her hulbinJ after hi^ deccafe, for the lullenfince 
of hcrfclf, and education of her children. 1 A//?, 30. See 
title l^nurcy III. 8. 

I. Of th^ABv >nl Kinds of Dowr* 

IL i.U bit' H'ofhan fall be endnxoed^ 2, Of what Efafe* 

III. Oj' the ’nmrnt and Adnirajuiement of Dower, 

IV. JPbat jhail be decnifj a Bar and ForJ'citme of Dotuer, 

V. Of the PiOLi'edmipi m Dowtr, 

1. There were formcly five kinds of donver in this king- 
dow. X. Do^vei by the Con:?^icn ; which is a third part 
of fiuJi lands or tcneincnti whereof the hufhand Wa.s (bic 
feifed in fec-iimple, or fee tail, during the coverture; 
and this the widow is to enjoy during her life* 

2. Dfrwrr by lu/lom ; which is that part of the hulband’s 
editc to which the widow is in titled after the death of 
her hulhanJ, by the iu/lom of any rn.inor or place, fo long 
as Hie lives foie and challe ; and this is more chan one 
third part, far in Ibmc places die fliali have hiij' the 
land, as by fhe cuiloin of ^*^iiv/L//./; and in divers manots 
the widow fhall have the whAe during her life, which is 
called her fee-hiuA.- \ but as cullom may inlarge^ fo it 
may abridge dote.r to a 41 h part. Co, Litt. 33. 

3. Dowei ad ojitum ejtlfu ’ ; made by the hufband hfm- 
felf immediately after the marriage, who named fuch p.ir- 
ticular lands of which his wife Ihould be endowed ; and 
in ancient time it was taken, that a man could not by this 
d'/nitr^ endow his wife of more chan a third part, though 
of lefs he might ; and as the certainty of the land was 
openly declared by ihe hulband, the wife after his death 
might enter into the land of which (he w.ns endowed 
without any other afiignment. Co, Lit. 34 : Lit, § 39. 

3 G Do : a 
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4. Dowrr tx ojfruju p/tiri:, wlucl) U only .1 fpcticsof the 

iL'tv aJ cfl'tum ectliJjj: \ which like \vl ft; wa> of certain 
lands named by a Ton who was the hufbind, vviih the con- 
lent of his father then living; aUd always put in writing as 
foon as the fon was married ; and if a woman thus en- 
dowed or aJ ojlium i'ccJcf tr, aficr the death ol hci luif 
band, entered into the land allotted her in and 

agreed thereto, die was concluded to claim any tlo'^'n by 
the Common law. Lit. ifo, 41. 

DqvsSiy dc. la phil$ Isiu \ which was where the wife 
was endowed with the fairell part of her hulbrind's cllare. 

But of all thefe kinds of Duivc' j ihe two liiil arc now 
only in ufe. 

TI. I. A V/omnn to be endowed mud be tlte aflual wife 
of the p.H ty ar the time of his dcccale. If Ihe be divorced 
d 'ijimui'j riitfuncun^ flie lhall not be endowed; for 

viatrhh' >rum., iii ni.lla // j. H' lib. 2, c» 39‘ J 4* 
But a diVotce u aunja et iL 'O oidy, doth not dedroy the 
dov^er ; do. fjtt. 32 ; no, !^^’t even for adultery iifelf by 
the Common Iaw\ Yet now b^ Stat, H-'dhn. 2, (13 Ed. 
1. c. 34,) if a woman voluntarily leaves (which the law 
calls eloping from) her luilband, and lives with an adul- 
terer, Ihe lhall lolb her dower, l ulcsl's her hulband be 
voluntarily reconciled to her. And in n cafe where '‘"John 
lie Camnyi had adigned his wife by derJ, it was decided 
in p.arliament, that, notwithihnding ihc pietended pur- 
gation of the adultery in the fpiiitual court, the wife was 
not entitled to dower, z-Z/r//. 4^5. If however after the 
elopement of a wife, her Juilband and llie demean thcni- 
felvcs us hulband and wife, it is evidence of rcconcilianon. 
D/n 10.0. Ladjt Pwu^s^s cafe, where the reconciliation 
was fpccially pleaded and allowed.-— It was lornicriy 
held, that the wife of an ideot might be endowed, though 
the huiband of an iJ.eot could not he tenant by tiu* cur- 
lely. Co. Litt, 31. But as it f<*crns to be at pieiVnt agjrcd, 
upon principles of found iVrif-, and rcafon, that an ulcat 
cannot marry, being incapable of confenting to any 
conriad^, this dodnne cannot now take place. Hy ilic 
antient law the wife of a perfon atramted of tve^iion or 
felony could not be endoc.'cd ; to the intent, lays StaunJ- 
Jfj! It\ {P. C.^.3..-. 3,) ih.Tt if the love of a man*s own 
life cannot reflrain him fr.Uii fuch atrocious the 

love of his wife and cliiUicu nia}’ : though E>::tf/:i, (c. 

1 10.) gives it another tim ; \ that it ia pr^iuincd the 
wife was privy to her hufi)r;r!d’s crime, iiowever the 
Htcir. 1 EtL 6. <.12., abated the rigour of the <.ommon law 
in tliis particular, and allowed the wife her dvower. But 
a lubfequent r. ii, revived the Ic- 

vcriiy a^jainrt the widowi) of traitor*;, who are now 
barred of their dower; (c;:cepr in the cafe of ccrfjlri 
tp’aJnns relating merely to the coin ; Jlatu 5 Eh^.,c. \ 1 ; 

1 8 ZiA-o. r. 1. : 8 ^ g //'. 3 zk»\ 15 (5 16 Gtj. 2. c. 2 J ;) 
but tlic widows ^f felons are nuubarred. An alien alfb 
cannot be endowed unicfs fhe be Qjeen confort ; for no 
alien is capable of holding lands. Co, L/tt. 31, Sve po/} 
at the end of lhi^ Div. I’he wife mull be above nine 
years old at her bulband’s death, oihcrwife llie ihall not 
be cqc^Mj^cd, Lut. § 36, bee 2 (Emm. 130. 

'rhf Wife of a m.m who is b.inilhed lhall have I'/yoo. ; 
in his life-time ; it is held oiherwife, if he is profefled in 
religion : and a jointrefs of a baniOied huiband lhall 
enjoy her jointure, in his life. Co, L.tt. 133: Ptrk. 5. 3C7. 
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1 If a woman be of the ege of nine years, at the death 
I of her huiband, Die lhall be endowed of wharfoever age 
he is ; beraufe after the death of the huiband, the niar^ 
riage is adjudged lawful. Co. Zr/r,. 53, 

'fhe wife of a fch dffi ITialf have dower. Plrnj. 261 
262 a. So if the huiband be outlawed in treipafs, or any 
civil aCiion, for this works no corruption of blood or 
foifeiiure of lands, Bt O. 82 : Ptrl, 3S'8 : Co. Lit. 3 1 a. 

If a woman being a lunatick kill her huiband, or any 
other, yet Ihe lhall be endowed, bccaufe this cannot be 
fVlony in her who was deprived of her undrrfUrvling by 
the ad of God ; lb though Ihe be of lound mind, and 
refufed to biing an appeal of his de,'.th, when he i| kill- 
ed by another, yet Ihe (hall be endowed ; for this is only 
a waver of that p:ivilege the law has given her to I'c 
avenged of her hulband’s murderer; fo it feems if Ihe 
relules to vilic .and allill her hiifband in his ficknefs, ye; 
Ihe lliall be endowed, for ibis is only undutifulncrs,. 
which the law docs not punilli with the lols of her entire 
1 fuhfiflencc. Pnb. 364, 365. 

I If a man take an abev/ 10 wifu* and dieth, fiie lliall not 
be endowed, except the wife of the King, who (hiill be en- 
dowed by the law of the Crown.— And if a Jew born in 
Enghiul marry a Jcwvfs alfo born here, the hnfb.md 
becomes a chiilHan, purchafes lands and dies. — The wife, 
(not being allb a chiiilian) Ihnll not have dower. 1 InJ}. 
3 I /• : 3 2 .7. 

in the notes on Mr. UaygravCti edition of Co. Lift, the 
larttr part of the above is conlirnied ; as to the former 
there IS the following remarkable note. “ Anciently a 
vvoma.T alien was not dovvablc j but by fpecial of 
parliament not printed, Rai. P/M. 8 H. 5.?;. 15, all wo- 
men aliens who from thenceforth fhouM be mnnied to 
Ehyljh men Z’v Uevnee of the arc enabled to demand 

their Oower after the death of their Juifbands, to whom 
they Ihould in time to come be married, in the funt* 
manner as Ef/g/fj women. But this ad did nor extend 
to tliofc marneO before; and theicfore in Pc/. I\}/ 1 . g 
H. 5. g, thcje is a fpccial ad of parliament to enable 
/ f coMiiivi'i oi yh i/uJii hoin in Portugal to demand 
her Divvver. A/fi/. MSo : Scc Jicc. 1 /?o. 675.^* — Sc? 

alfo 9 /"I;;, 2 10. (8vo. ed.) 

z A Woman is now by law entitled to be endowed of 
all lands .ind tenements, of which her hulhincl was 
hifed in fee finiple, or fee-tail at £.ny time during 

the coverture; and of which any ilfue, which Ihe might 
have had, migl't by polTibilily have been heir. /.;>/.•§ 36, 
53. 'rhere.'ore If a man, leifed in fee-fimple, h is a Ibn 
by his 111 It wife, and afterwards marries a Iccond wife, 
Ihe lhall be endowed of his lands ; for her iHuc might 
by pofilbi'ity have been heir, on the death of the fon, 
by the former wife. But, if there be a donee in yf’- 
dal tail, who holds lands to him and the heirs of his 
body begotten on A. his wife ; though A. be en- 
dowed of iheic lands, yet if A. dies, and he marries a 
lecon<l w'ifc, that lecond wife lliall never be endowed 
of the lands entailed ; for no ilTue, that Ihe could have, 
could by any noliibility inherit them. Ibid. § 53. 

But in cafe land be given to the huiband and wife in 
tail, the remainder ii tail to the huiband, and the Hid 
wife dying without iiBic, he marries another wife ; this 
fccorid wife will be intitled to dower, after his death* 
Lit. ■§ 53 : 40 Ed. 3.4:2 Shep. Ahr, 63. for here he 

hath 



DOWB 

harli nn cftatc in tail. The wift of a hnafu Jn emmon^ hut 
not a jotnUKHtu, have /hiuct; an^l (he (hall hold her 
j>art in common with the tenants in common. AV/r-(\ i6o. 

A (cifin in law of ibe hulband will be as elf’cdual as 
a fciiin in deed, in orilcr to render the wife dowablc' ; 
for it is -not in the wife’s power to bring the hulband’s 
title to an .‘tflual feifin, as rt is in the hufband’s power 
to do with regal'd to the wife’s lands; which is one rcafon 
why he lhall not be a tenant by the curtef/t but of fucli 
lands whereof the Wifc, or he himfelf in her right, was 
a^Jtii.iIly feifed in cit’ed. To. A/V/. 31. — 'I'hf fciriii of the 
liulbi^nJ, fer a iranlitory inilant only, when tjie (iime 
aft whk'h gives him the ellate conveys it alfo out of 
him a^rjn, (as where by a fine land is granted to a man. 
and he immedintcly lenders it bath by the fame line,) 
will not entitle the wile to dower. Cfr> "Jnc. 615 ; 2 
^7 : Co. l.iit. 31 : for the land was inciely in (imirfn and 
never veiled in the hulbiiid, the grant and lender being 
one continued afl. But, if the land abide in him for 
the interval of but one (ingle moment, it Teems that the 
wife Hiall be endowed thereof And in (hoit a widow' 
may be endowed of all her hiifband’s lands, tenements, 
and hereditaments, corporeal or incorporeal, uiid^r the 
reIlri».'lions before mentioned ; unlcfs there be fome fpe- 
cial reafon to the contrary. 

I'lius, a woman fliall not be endowed of a calUe, 
built for defence of the realm. Co. L/V/.3 1, 5 ; 3 Lc-v. /joi ; 
Nor of a common without Hint ; for, na tiie heir would 
then have one portion of this common, and the widow 
smother, and both without (lint, the common would be 
doubly Hocked, Co. /.///. 32: 1^0/1.315. Copyhold 
efuues are al(b not liable to dower, being only ellates 
at the lord’s will ; unlels by the fpecial cuHom of the 
manor, in which cafe it is ufually called the %vitIoiC s ft ec- 
^{.Rep.zz, Sec title But where Dower 

ii> allowable, it matters not tliougl. the huiband alien the 
(.aids (luring the covciturc $ for he aliens them liable to 
dower. tA». Ln/. 32. 

It is now fetilid that although the hufband may be 
tenant by the cuttefy of a iruft eftate of iiihcjitance, 
{jee title Cuf/r/v,) the wife is not entitled to Dower 
(ujt of fiich an eftate. 3 /’. 229. — 'Fhe reafon af 

(igncd for this is that the wife w'as not endowed of a 
ufe at Common law. — And from an.iJogy to trulls it 
has bci n dpicrnilricd (hat a wife lhall not be endowed 
of an ((juiry of rcJempiion, when; the ellate was mort • 
gaged in fee by ihc huiband previous to the marriage. 

I JJto. C. R 3 ; f). 

The follov.'ing further particulars as to w'hat ellate a 
woman lhall be endowed of are worthy the aiteinion of 
the Student. 

1 / lands arc exchanged by the huiband for other lands, 
the wife may be endowed of which lands (he will, as the 
huiband was feifed of both ; though Ihe may not be en- 
dowed of the lands given and taken in exchange. Co» 
Lti‘ 51- . 

Where the eftate, which the hufband hath during the 
mairiage, is ended, there the wife (hall lo(c her ,/oavvr. 
AV^u. Nat.Bt. 333. But of an ellate-cail in lands de- 
teimined, a woman (liall be endowed; in like manner 
as a man may be tenant by the curtefy of her lands. Co, 
/,//■. 31. And if a wife be endowed of her third part, 
and afterwards evided by an elder title, (he (hall have a 
new writ of doiver, and be endowed of the other lands. 
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t panv^ 670* ' Though this is, where it if the ini(pe< 
dfare eftate deicended to ilu: heir ; and not when it is the 
eftate of an aliei^c. 9 17. Ihc wife is 
where lands are recover^ agairift ihc huthnnd by de? 
fault or covin : and a woman deforced of her rfVx-Lvr ihrJl 
recover damage?, nit. the value of her doiirr from her 
hulband’s death. 13 £. 1 ; 20 Af. 3. If the huiband 
doth not die feifed, after demand and rcfufal to aftigtt 
to her, (lie (hail have damages from the time of the 
refufal. JgKh^ Crnt, She (hail be ’endowed of u rc- 
vcTfion, expectant oft a term of years; and of a rent 
referved thereon. 729. If the hufband hath only 

an eftate for life, renutitulu to oJiOthcr in tail, though 
the remainder over is to \uh hcir.% the wife ftiali not be 
endowed, z Danv. 656. A woman lhall not be cndownl 
of the goods of her huiband ; nor of a cafllc, or capit,:J 
meliuageK; but of nil other lands and cenemeuts (he may. 
Co. Lit. 35. 

A grantee of a rent in fee or tail, dies without heir* 
his wife lhall be endowed : but not where the rent arifea, 
upon a lefcTvaiion to the donor and his heirs, on a gift in 

« k1, and the donee dies without illue; for this is a coila* 
ral limitation. Plomul. 156: F^N.B, 149. If during 
the covertuie, the hufband doth extinguilh rents by re- 
lease, tsff, yet Ihe ftiall be endowed of them; for as to 
her dower in the eye of the law, they have continuance. 
CV. Vf. 32. And wheic a rent is defernded to the huiband 
but be dies before any day of payment ; notvvithftanding 
the wife (hall be endowed of it. i H.j. 17, If lands 
arc given to the hufband and wife in tail, and after tht 
death of the hu/band, the wife Jifagrecs, (he may re. 
cover her dower \ for by her waiving her eftate, her huf- 
band in judgment of law was foie feifed /i6 initio, 3 Rep, 
27. If lands are improved, the wife is to have one third 
according to the improved value. Co. Lit, 32. And if the 
ground delivered her be fowed, (he (hall have the corn. 
2 lif/l* 81. 

Dower is an Inffparable incident to an eftate in tail 
fre, and cannot be taken away by condition. If one feifed 
in fee of hinds make a gift in tail, on condition that the 
wife ftiall not bzve down , the condition is void. 6 Rrp» 
41. If tenant in tail die without iffue, fo that the land 
reverts to the donor ; or in cafe he covenants to Hand feifed 
to ufes, and dies, his wife will be endowed : and a de- 
vift* of land by the huiband to liis wife by will, is no bar 
of her donvir., but a benevolence. 8 A’*/, 34 ; 5 I : 

Rro. Doivet .69. See pop. 1 V . 

A perfon grams and conveys land to D, and his heirs, 
or, LonJition, 10 rc-dcinile the fame back, bA. which after- 
wards lie dees, and dies ; here D.h widow may ncverthc- 
lels be niJrrwcd, .d/n C’l//. 217. A. is tenant in tail of 
lands, the rcmalnccT to B. in tail, reniaiiider to A. in 
fee ; if A, bargains and fells the land to C. and his heirs, 
the wife of the barg.iinee (hall have doiver, determinable 
upon the death of the tenant in tail. ioA<'/. 96. And 
if a feo/Tment be made upon condition to reinfeoft*, and 
the feoffee lake a wife, (he may have her dt^vir till re-in- 
feoffment, or an entry made for not doing it : and fo it is 
of other defeafible eftates. z iir/. 59: Feik, §.420. If 
one be diiTcifed, and after doth marry, if he die befbre 
ciiiry, lus wife lhall not have d^wer ; and where a perfon 
recovers land in a real adion, and before liis entry or exe- 
cution made he dieth, the wife ftiall not be endowed of this 
land. 2 Rep, ^61 Peri. 377. In thefc cafes the hu /band 
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wrt not for, as before obfervcd, 

where there is a feifin in law, Ihc lhall be endowed. Co, 
Lit. ^ i, 32, So that thffe cafes dopend on the con- 
Urudtion of U, and what is not a/ '////in 4 az:». /^ud 
fee pod. iX'if. IV. tow.irJs the end, and Puk 379, 3'^o. 

Althoughofcopyhold l.mdsa womavi lhall not b<' endow- 
ed, unlcfs there be a fpecial cuilom for ir ; yet if thsre be 
a cudoni to be endowed thereof, then ike flwill have the 
aiGdance of fiich laws as me made for the moie fpeedy 
recovery of dower in general, being within tlic fame mif* 
chief, and therefore (hall recover dairages withiu ilie 
ilaiute of Mtiton. 4 ('0. 22 : Uoh 2l6: 5 (A/. 1 1 6. 

Of tithes vvomen were not dowable till 32 //. S. r. 7 ; 
for before that llatuLc iiihcs were not a lay fee, but now 
they arc dowable of them. Stvle^s /**. AJ. 1 22 : ii Co. 2^ : 
C'/. Lit. 32 //. I 59 : I fioL Ahr. 682. 

Of an advovvfon, be it appendant or in grofs, a wo. 
man (h.il! be endowed ; for this may be divided as to the 
fruit and profit of it, 'viz. to have the tliird prcfctiiation. 
See 343, 344 ; F.N. B. 148, 150 : Co. Lit. 37. ; Cq. 
'Jac. 621 : Cn. Ehz, 360: i kol.Ahr, 683 ; Co. Lit, 379 : 
3 L on. 155 : Ciu, Jac. 691. 

III. By the old law, grounded < the feodal exadlions, 
.'i woman could not be endowed w rhoat a fine paid to the 
I nd : neither could Ihe marry again wiihout his licence; 
led Oie fliouKl contrjt'^f herfelf, and id convey p.irt of 
the feud, to the lord's enemy. J/m r. i. J' 3. This 
licence the lord took care to be well paid for; and, as 
it leems, would fometimes force the dowager to a fecond 
marriage, in order to gain the fine. But to remedy 
thefe oppreflions, it was provided, fiid by the famous 
charier of LJe/tfy 1 . A. D. 1 101, and afterwards by 
Cburtat.y, that the widow lhall pay nothing for Ijcr 
marriage, nor lhall be didrained to marry afrcfli if fhc 
choofes to live wuhout a hulband ; but (hall not how- 
ever marry againd the confent of the lord ; and farther, 
that nothing lhall be taken for alfignmcnt of the wi- 
dow's dower, but that Ihc Ih’dl rcn.aiu in her hulband's 
capital rnr.nfion-houfe for forty days after his death, 
during which limt* her dower fhal! be .nfligned, Tiicfe 
forty days are called the uidow^ q'lari/iiuif ; a term made 
Vife of in law to Jignify the number of forty davs, vvhe- 
tlicr applied to this occ-n'ion or any other. The par- 
ticular lands, to beheld in dower, mud be afligned, by 
the heir of the hulband, or hh. guardian ; Co. Lift 54, 5. 
not only for the like of notoriety, but alio to entitle 
the lord of the fee, to dv iuaud his fcrvice^ of the heir, 
in refped of the lands lo holden. l or the Ik ir by this 
eniiy beuinres tenant thereof to the loid, and the wi- 
dow it iramcd.ate tenant to the heir, by a kind of fub- 
Tnfeud.ition, cr un<l*.r-tc.iaMy, comphied by th's inviT- 
titure or .nhynmeut, wiiieh tenure may dill b: i^realrd, 
nofwicailaiiuing tlie ilatute of quia L/n/tercs, fcccaufc the 
Kt-ii pans, not with the fce-limplc, but only with an 
fita c for life. 11 tn* heii or his guardian do not af- 
iign her dower vsithia the time of quarcntinc, or do af- 
fign it unfairly, ihe has her temedy at law, and the 
lherid\is appointed to aflign it. Co. /,///. 34, 5. Or it 
the (being under age) or his guardian aliign more 
th.m flie ought to havr-, u may be afterwards leinedicd 
by a writ of of dower. F. N. B. t^£: 

>>■// hi.. 114; /I. Wcfhn. 2, 13 V.J. I . c. 7. If the thing 
of which Ihi is cmiowed be diviiiblc, her dower mud 
be fet out by mn2j .and bounds^ but if it be indivlfiblc. 


flic mull be endowed fpecially; ss of the third pre/en** 
fution to a church, the third toU-diih of a mill, the 
third part of the profits of an office, the third iheaf of 
titli'* and r.bc like Co. Lin. 34. 

The affignment of the lands is fpr the life of the 
woman ; and if I.^rids arc aliigned to a woman for years, 
in iccompcnfe of Wr./*, this is no bar of /^rur ; for it 
is not fucii an elUtc therein as fl)e Ihculd have. zDanv, 
Ab/. 66 S. Alfo wheie other land is affigned to the wo- 
man. that is no part of the lands whcicin (he claima 
tiowr; tliat ai]ii>niTient wtl] not be good or binding; 
And tht^re mull be certainty in what is affigned ; other- 
wife, thbogh it be by agreement, it may be void. 4.^^/, 
2 : I In/L 34. If a wife accept and enter upon lei's land 
than ttie third of the whole, on the fherifF's affignment 
flie is barred to demand mure. Moot 679 But if where 
a wife is intiiled tot/orjer of the lands of her firll Huf- 
baud; her fccotid hulband accepts of thii ./o:w Icfs than 
her third part, aftor his death ihe may refufe the fame, 
and have her full third p.irt. Fitz. Do^.lu , J21. 

If a wife having right of tknMcr in the land, accept of 
a le.irc for years thereof after the death i‘f herhufband, it 
fufpends therAic/v ; though not fuch acccyrance of .a Jeafe 
before the hulband's death, C:'c'. for then the wife has 
only a tiih: to have tCiw , and not an imrnc.iiate riyjjt 
of<hii'cr. hio.Ca.'^yz- 'Jtnk.Cmf. A widow accept- 
ing of //oily; of the heir, agaiiiil common light, Oiall 
hold it fubjcLl to the charges of her huflvand ; but othei- 
wii'e it is if flie be endowed againU common fight by the 
IhcrifF. 1 D.urj.Lyz. By provlfion of law, the wife 
nviy take a third part of the hulband's lands, and hold 
them t/iJcLvyfd. Ibid. If doiiYr be affigned a woman 
on condition, or with an exception; the condition and 
exception are void. Cio.E/i;;.. 541. 

Where there are three manors, one of them miy be 
affigned to the wife in doicirm lieu of tLd'cr in all mrcr ; 
though it is fuid that a third part of every manor oiigiit 
to be afligned. Moot 12,47. The Ihtnff ni.-ty .nffign 
a rent out of il.c land in lieu of doiLrr ; and lur .Ktept- 
ance of the rent will bar doiueroat of the lame land, but 
not of otiicr lands. 2 And, 3 i ; Dya 91:1 KA/. ////; . 680. 

A woman iuriiled to tLiirr cannot enter till it be afligii* 
cd to her, and let out either by the heir, urienant or 
Iberiff, in certainty, i Rol. Abr. 6Si : Dye; 343 : Flo\od. 
529 : B;o. 16 : Co. Lit. 3.| h. 37 a. h. 

None can aflign dr.\:e; but tliofe who h.ive a freehold, 
or againll whom a wiit of doma lies; therefore a tenant 
by ftaturc merthanr, llatuie ftaple, or Of ieflVe for 
years cannot aii.g.i ./yiu/r, for none of thcTe have an eftate 
large enough to anfwer the pbnntlffi '.i demand. Fuk. 
403, 404 : Co. Lit. 35 : Bro. 63, 94 ; i Rol. Ah; . 08 1 : 6 
Co.r;y. 

If a woman be dmvable of land, meadow, paflure, 
wood, GV. and any of ihcfc be affigned ia lieu of doiesr 
of all the rell, it is good, though it be aga lift common 
light, which gives her but the third part of eii.«ii, for the 
heir's enjoyment of the rcfiduc fufticienily accounts for 
her title to what flie has. i Roi. A61 . 68y. Moor, pi, 
47.66. 

If lands whereof a woman hath, no right to be endowed, 
or arenr cut of fuch lands be affigned in lieu of her dczvt;'y 
this does no'; bar her demand of «^wer, foi Ihe having no 
manner of title to ihofc lands, c.innot without livery and 
feiliii be any more thin tenant a: will, Vvhi'.h is no fuf- 
ficieiu rccompcnce for an eftate for life, which her dower 
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wai to be. 40J : Ca, Liu 34: 4 ft. 1 : Lit* i6gt 

Sto, 3 . 

If (he heir within, age aflign to the wife more land in 
tiowfr than the ought to have, he himfdf ihall hare a writ 
of (uhieafurement of dower.at full age by the Common law: 
fi) if too much be alligned in dov^er by the heir within 
age, or his guardian in chivalry ; and the heir dies* his 
heir /hall have fuch writ^ to retii/y the a/Tignment ; but 
the heir, in whofe time the ailignment of too much was 
by the guardian, cannot have fuch. writ till his full age, 
becaufe till then the intorcil of the guardian continues; 
and if any wrong be done, it is to the guardian himi^tf, 
and not to the heir ; if a di/Teifor a/ligns too much, the 
heir of the di/Teifre (hall have aitmcafuvtmfnt by the 
Common law F.Ii, B, 148, 332; Co, Lit, 39 2 Injl* 

367 : H. 2, 4. See S/atutrs 1 3 £. I . f. 7 8. 

If the heir within age, before the guardian enters, af- 
figns toomULh in dower, the guardian /hall hav'e a writ 
ot admenfuununt o/ dower, by the ilatut** of //'. 2. c, 7 . 
before which Uauire the guardian hiid no remedy becau/'e 
the writ of athttetjinemvvi being a real action, hy not for 
the guardian, who had but a chattel ; al/b by the fame 
ibrutc it is provided, that if the guardian purlue fuch 
writ feintly, cr by collu/Ion with the wife, the heir at 
full age fluill have a writ of ndmeafumneht % and may al 
lcd^;c the feint pleading or coilu/ion generally. 2 Inji 367 

1 f the V, ife after a/lignmcnt of dower iM/>ro\’rs the lands, 
fo as thereby they become of greater value than the other 
two parts, no writ of udmtafm tmeni lies; fo if they be of 
greater value, by realon of mines open at the time of the 
a/iigiiinent, no writ oi ttdmtufuu'rntnt lies, becaufe the 
JnnJ in quantity was no more than /he ought to have ; 
aiui then it is lawful to work the mines, which were open 
at the time of fuch a/Tignment. ¥, M i?. 149 : 2 Injt, 368 : 
5 Co . 12. 

IV. Upon preconcerted marriages, and in eftates of 
confuicrablc conrcqiience, tenancy in Dower happens very 
i'lldoin: for the ciaiin of the wife to her dower at the 
Common law, difluling itielf i'o cxtenfively, it bee nine a 
gre It tiog to alienations, and was otherwi/e very iucon- 
\ciiier.t to f.'imilie. Wherefore fince the alteration of 
iho ancient law jcrpefling Dower ad ojtiuvt ecchfiA'^ which 
h.j . Ii occaiioned the cniiie ififu/'e'of that /pecics of Dower, 
jm'nnirc'. have been introduced in tbcirllcad, as a bar to 
j It* claim at Common lav/. 

A widow may be barred of her Dower, not only hy 
elopement, divorce, being an alien, the treafon of her 
hu/band, and other di/'abilicies before-mentioned, (See 
ante 11.) but alfo by detaining tlie title deeds, or evi- 
dences of the cftace from the heir, until fliereliores them. 
J/>!d. 39, Though if (he denies the detainer, and it is 
found againfl her, /he lo/cs her Dower. Hu6, 9 
19. By the Sfuf. of ClouccJirT, 6 Ed. i. r. 7, if a dow- 
ager aliens the land a/ligned her for Dower, /he forfeits 
ii tpfofa^io, and the heir may recover it by action. A 
woman alio may be barred of her Dower, by levying a 
fine with her hulband, or fuffering a recovery or the 1 uids 
during her covet i me. Pig,(f kecoi .6b: 2 Rep. 74: FlowJ, 
5 14.— -Sre title J':Hf and Rectn^tiy. 

Bu. the moil u/ual methoo of barring Dower, is 
by j 11 tures, as rcgulatcU by the Stat. 27 Hen. 8. c, 20. 

AJonture, which, llricily /peaking, fignifics a joint 
cUdtc, limited to both hulband ut\d wife, but in com- 
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mon acCffptatbn exfends alfo to a foleertate. limiieJ to 
the wife only, is thu^ de/ined by Cole, i hft. 36. “ A 
competent livelihood of fieehold for the wile, of lands 
and tenements; to take ctfe^l, in profit or pofl’e/lion, 
prefentiy after ihe-death of the hu/band ; for the life of 
the wif^at loaH.*' ' This de/bripiion is framed from the 
Seat, *7 Hen. 8. c- lo, commonly called the llatuie of 
Vfes. (See title Vfee .) — Beforelhc making cf that Uatute, 
the greateft part of the land in England was conveyed to 
ufes; the property or poile/Tion of the foil being veiled 
in one man, and the iind profits thereof, in anothei ; 
whofe diredHons, with regard to the difpofition thereof, 
the former was in con/cience obliged to follow, and 
might be compelled by a court of equity to obferve. 
Now, though a hu/band had the /f of lands in abfolutc 
fee fimple, yet the wife was not entitled to any Dower 
therein; he not beingyir^r/ thereof: wherefore it became 
ufual, on marriage, to fettle by exprefs deed fame fpe- 
cial ellate to the ufe of the hu/hand and his wife, for 
their lives, in joint-tenancy, or jointure; which fettlc- 
ment would be a provifion' for the wife, in cafe the fur- 
viyed her hu/band. At length the llatute of ufei or- 
datiilld, that Auh as had the ny? of lands, Diould, to all 
intents and purpofes, be feputrd and taken to be abfo- 
lutely yei/?d and polfeiltd of the foil itfclf. In confe- 
quence of which legal leifin, all wives would have be- 
come dowable of fuch land^ as were held to the ufc of 
their hulbands, and alfo eniitit'd at ihe fame time to any 
fpeclal lands that might be feti!c<l in jointure ; had not 
the fame llatute pn vided, tJiat upon making luth atl 
cllatc in joiniurc to the wife bctfire marri.ige, /lie fliall 
be for ever precluded from her Dower. 4 Reg. 1, 2. 

Butin this cafe, thefe four requifites mufl be pun£lu/- 
ally obferved.— r. The jointure mull take eHeCl imme- 
diately on the death of the hufband. — 2. It mull be for 
the life of the wife herfclf at leaft, and not gur auter wV, 
or for any term of years, or other finaller ellate. — 3 It 
mult be made to herfelf, and no other in tfull tor her. — 
4. it mull be made in fatisfa^lion of her whole Dower, 
and nor o/ any particular pai i of it, .Tnd mull be lo ex- 
picllcd 10 be in the deed ; or it may be averred to be i'o. 

I J?t/i. 306: 4 Reg 3 : Oiv. 33. 

It !i.c jointure be made to li'/r m.irnage, /he hns 
her cledlion after hrr hu/hand’s drath as in Dower ad 
o'diiw: (Ltlifa’. and rnny tiihcr orcept ir, or rriuff* ii, and 
bet.tke hc'rleJf to Jkt Dower at Connnon-l.iw, f> r Ihe was 
norca^ .*11)10 ofcon/lnting to it duiing cov-Tiure. 

So where a derf- is cxprclfed to be given in lieu and 
riitila(I.l'on of Dewer, or v.'hcre that i.s flie clear and ma- 
nlfcll intention of tlic rellator, the wife lhall net have 
both, but /ha’l have Ir r choice, t J;,/l 366. /« w. 

If, by an) liaud, or accident, a joiniaic made before 
marriage proves 10 be on a bad title, a.*»d the jointrcA is 
evicted, or turned • ut of po/Tf /ItoUi Ihc lluli then 'by the 
provilions of the f.mc Stat. zy H 6. <r. have her 
Dower pro tamo at the Common- taw. 

If a woman who is uirder age at the rime t f marn.ige, 
agrees to a jointure and fcttlemcnt in tiar o !nT Dow- r, 
and i f her dillxiouiive lhatc of her iiuib..f. ' pcrfonal 
property, in cafehedies intellaie; ihc caonr- aUerwards 
waive it ; but is a .i«ach bound as if ihe wer*' of age at 
ihc lime ot the marriage. Dn/y v. Ptun, Buckingham 

V. Chioy) 3 Bro. P, C. (8vo. cd.) 492. 


Til ere 
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There are Tome advantajijes atfciu]In|v tenants in dower 
that do not evtend to ; and fo r/tv \ 'nja^ join- 

trcHes are in fome rcfpci^U more privilej>rd rh.ni tcfi.inta 
Jn dower. IVnaii! in Dower bv tin* old Coinmondaw, 
is fubjedl to no tolls or t'lxr*;; and hers i^ Mlmofl the only 
fllate on which, wlp-n dc*rl;eil /rr-in iljt* drblor, 

the King cannot diiliain for In^ debr ; if coiuiadcd tlu- 
ring the coven uic. Co L'.t 31 n'. i\ N. />. 150. Hut 
on. tlic other hand, a widow in.;v enter a; onct*, widiout 
any f(irfr..d jiotcls, «»!i lier jonvi *^* Ian 1 , as !he alio 
might ha'-c tioiw on Dowor ,? / 0 whijh a 

joincino i;i many poi.nt icrttirddes ; and :l:r- 1 c k leddanC'? 
wa^ fli^ i,'ca-'^ci, while that Tpccieh vt Oower coniinufd 
in its prinii:i\c ll.iie ; v/hcicas no fmall trouble, and a 
very tcdloin merluxj of proceeding, is ncL^’ll'.iy to com- 
pel a hgal idljL^mncnt of Dower. Co Lt*. 36. And, 
what is more, liiouph Dv)wer be forfeited by th“tr<Mfon 
of the hiilband, yet lands f ^clvd in jointure remain un- 
impea^heii to the widow i h/i. 37. Wherefore Co':r 
very judly gives It tb.e preference, as being more fine 
and fafe ro the widow, than even Dower tU cfliu,n cede- 
J'tr^ the mod eligible fpc^rijs of ar /. z Cuinm. M5» 

adilitional advantage is, that ft jointure is not forfeit- 
ed by the adultri y of the vvifi as Uoiver; and Chancery 
will deciee agnind th? hufband ;i perfoimance of mar- 
riage articles, though he alledgCA and proves that the 
wife lives fepa^atc from him in adultery. Si,!ncv\, Sidney, 

3 i\ U'ws, zbi), ''d/ . and the notes to th.it lal'e. 

Further as to the means by wh’ch a woman may be 
haired of her Dovser. — Where a woman releafes her right 
to him in rcverfion, her Doivtr may be cxtingiiiOied. 

8 Kcf^, ii;i. 

if a woman takes a leafe for life of her hulband’s lands 
after his tier.ih, fhc fluill have no Aj.rr», becaufe Ihe can- 
not demand it ag'iinft hcrfclf; and if flic takes a leafe for 
years only, yet fhc lhall not fue to have Do.ver during 
ihefc years, bccaufc it was her own aO to fufpend the 
fruit and effefi of her Do'i\,er during that tim«. Fcrk. 350: 
/•'. A’. 7 ). 1.^9 : yiA. //. 403. 

If a recovery be had ag.*iii!l the hufband by collufion, 
this iTull notbir tlic wife of Doien ; as if the ret nvery 
be by confellion, or reddiiion, wJdcli arc always undcr- 
fiood to be by colliifioii, the huiband always adling and 
concurring in obtaining of them ; bin ii feems to have 
been a very great doubt, whether a recovery by default 
iliould not be a bar: and the better opinion being that 
filch recovery was a bar at Common - 1 aw, therefore ihe 
Stat, IV. 2 . cap. 4, was made, which ordains that not' 
withitanding fuch recovciy by default, 'i'Jc pleaded, the 
tenant lhall moreover in bar of the Dnvft Ihcw hi. right 
to the tenements recovered ; and if it he found il.at he 
had no right, then (hall the demandant recover bei 
notwithltanding fuch recovery by default a •.ain/l her huf- 
band. 2 3^9: 376. 

By Suit. ir. z. c.ip. 4, it appears, that if the recoveror 
bad right, then ti c wife is barred ; therefore if the htir 
of the dilfcifor be in by defeent, and the difleifee enters j 
upon him, .ind marries, ami the heir of the difrejfcr re- I 
covers by dcfaii’r, or reddiiion, in a writ of entry, in 
nature of an afllfe, and the huiband dies, his wile Hiall 
not have Denver^ bccaufc he, who recovered, had right to 
the pofTefTioo by the defeent ; aliter., if this difleilin, de- 
feent, were after marriage, becaufc the hufband wr*? 
foiled before of a rightful cllatc during the coverture, 


whereof his wife bad title of Dower, which cannot bo 
defe.ited by the difl'eifin, defeent and recovery, which all 
happened during the coverture. Pivk. 379, 3 So. 

If the huiband l^vy a fine wirh proclam.iiion of his 
lands, and dies, his wife is bound to make her claim 
within five years after his death ; oiherwife fhe flrall bo 
barred of her Doiver ; for though ht‘r title of Domr was 
not confummatc at the time of the fine levied ; yet it 
b'Mno inithre by tli? marriage and k-ifin of the huiband, 
the fine begins to w^tfk upon it prelenily after the huf- 
bind'sdc^th^ and if fhe docs not claim it within fiveyears 
afur, 1] '' be barred. 2 Cu. ti3 : lo Co. 49, 99; 3 Injf, 
216: //V’. 265 ; d-h. f.l. 151, 879: Di'fT 27.4:13 Co. 10. 

See fur'ht^r as to bar of Do^ver by jointure, devife, 
idc. thi> Did. title And further a$ to for- 

feiture thereof hy the cri.mc of the Baron, ante li. and 
this Did. title Fjf’it'jrL 

V. The Wife is, as foon as flie can af-er the deccafe 
of her hufband, ’■) demand Iier Dolu ) , led (he lofc the 
value fiori ih’ time of hii death: and in adion of 
the firflprocefs ftu’.mon^ lo appe.u- ; and if the tenant or 
defendant do not appear, nor call an effoin, a grand rr/;!/ 
lies to fei/c the lands, J 5 y St it. 31 EHz. e 3. 

every fumrnons on the land is to be made f.)uitccn days 
before the return of the writ, and proclamation made at 
the church dooi on a Sundriv. or elfe wo o'l / c,tpc \.o be 
awarded, but an t'lluis and pluncs Aimmons till procLim i- 
tion. But on the return of the writ of fiimmons, the at- 
torney for the tenant or defendant may enter with the 
filazcr that the tenant appears, and prays . 

Then a writ of view goes out, whereby the flierifF is to 
fliew the tenant the land in queflion ; upon the return 
of which writ of view, the tenant’s attorney takes a de- 
claration, and puts in a plea; the mod general one is, 
nr unqnei fi^tr.^ i^c. •utx. that the hufli.ind was nc<'a f'- 
fctl oi any clbuc, whereof the wife can be endowed ; and 
when iffue is joined, you mud proceed to trial, as in 
other a^lions : upon trial, the jury are to give damages 
for the mefru- profits from the death of the hulb.ind (if he 
die feifed) for which, execution dial! be made out ; and 
then you have a writ to the flieriffto give podcfllon of .1 
third parr of the lands. 'I’he flicrid' may give podcllion 
or feilin to the woman by a clod, or by grafs growing on 
the l.in J, or by any be.ilt being thereon. 40 E. 3 : Fitz* 
Do lit! 48. — Sec Im />t ’.f S l'cyijj\ 

A widow in:iy recover her Do'ver with a ceffat cxecutio. 
In cafe there be any thing objei^led, precedent to the title 
of Doivrr, till that is determined. 1 /Vf//084, 687: 

I S.dk. 791. ludgincnt in Dozocr is to recover a ihiid 
]) irt of lands and tcncinents ffy n.etts and bounds, A wife 
in.ry have her ^ivri/ of doivcr again d an heir, an alienee, 
a dilTeifor,’ idc, or againd any one that has pow'cr to 
afllgn D o-.cii ; the lord enters on the land for an 
efeheat, flic may bring it againd him, but to the King 
(bemud fuc by petition. 9 AV/). 10: Floivd. 141 : Dyer 
263 : Co. Lit. 59. This writ was brought againd eight 
perlons feoffees of the hufband after marriage, two confef- 
fed the adlion, and the other fix pleaded to idue ; here the 
demand.int had judgment to recover the third part of two 
parts of the land, m eight parts to be divided : and after 
the ifTiic being found for the demandant againd the other 
fjx, Ihe recovered againd them the third part of the fix 
paribof the fame land as herDower. Djet 187; Ca. L//..32, 
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At the Common-Iaw, before the Stat* fflV. i . t. 39, if 4 
woman had accepted any part of her Dou'er, thongh ne- 
ver fo fmall, of any one tenant in any one county or 
town, Hic had no other remedy for the rcfiduc, but by a 
writ of light of Z>('ivr; for if flic brought a writ of 
dower nihil hohtt^ it was a good p!e.i in abatement, 
that Hie had accepted fu.h a part of fuch a tenant, in fuch 
a town or county ; which being a great inifchief to the 
woman is remedied by that ftatute, which provides that 
it fhall be no pica in abatement, to fay that die hath re- 
ceived part of her Do<wer of any other perfon before the 
writ puithafed; and this extends as well to guardian in 
chivahy as to the tenant of the land, bccaufe fuch guar- 
dian is to render her Doiccr. 2 ht/l. 261. 

As to ilafntigt's in ^ they aie given by the Stat, of 

Mcrfoti, c, j ; but that ftatute extends oniy to the pofTei- 
fory a^ion of dower uhiknthd halt at ^ and not to the 11/ 't 
of riirht of do'ivtft bccaufe they arc intended to be given 
for the dittntion of the poneflion ; and on -lurits of 
where the right itfelf is quellicnable, nc damages arc 
gi\cn, bccaule no wrong done till the right be determin- 
ed ; alfo that Ibiurt* twterifls only to lands, whereof the 
liu/band died feiled ; and ihciefoie judgment for the da- 
mages was rever/ed, bccaufe the jury did not find that 
:he hufband died feifed ; for otherwife flip fhall have no 
damages ; as if the hufliand aliens and t«ikes back an 
cllate for life, the wife Oiall recover but no da 

mages ; bccaufe this dying leiied wns only of an eftate 
€)ff)t(hJ(l\ but if he makes a leafe for years only, ren- 
dciing rent, flie lhall reruvc. a third part of' the reverfion 
with a third part of the rer.r \nd damages, bccaufe there 
he du-d feifed as the flatutc fpeaks. Co. Lft. 32: Dyr 
284./'/. 33: T'lh. 112; Di,^ Stud, lib, z. c. ly. § i66: 
2 Inf. 80. 

Damages mull be after demand of DcTr?, for the heir 
is not bound to aflign tins provi/ion i* ' demanded, be- 
caufp the law calls^ ilic freehold of the whole upon him, 
whicli he caniiOL divide without the concurrence of the 
wife; but a demand inpais before good tciliinon) fufii- 
cien ; and if the Urlr appc.ir the full day on lummons, 
and plc.id that he hath been dbvnys ready, and ihil is, to 
rcnucr her Dowtr ; Oic may ple ad fuch rcquell , and illue 
may be taken upon ir ; hut the Jt'jfe*-' Ctn hen cannot 
plt\ d hecMule he had not the land all the 

time knee the deatli of the anccllci , and therefore Hie 
lli.iii recover themefne pio^irs, and damages againfl him, 
and if he hath not provided his indemnity and lecom- 
pciKC againfl the hei', it his own folly. Co. hit. 32. 

Jf the heir ( r fvcUiCj afiign and the wi.e ac- 

ceptetli thereof, (he J<d( s lier damages, bccaufe hr.ving 
the Dotivv , whit h is the principal, Ihe cannot lue for 
the damages, whiiii me but confequenii.tl or accefTory. 
Co. Lit. a. 

Damages arc given in D<^-e(r from the death of the 
he (band and to the rciurn of the writ of enquiry, though 
the writ ol feifift i.lueti a year beh>re, but was not exe- 
cuted. Ihvikv. 19, Where there arc two join te- 
nants in and one dies akci judgment for da- 

mages, and his !;c;r and the otht ' jouucnanc bring error, 
the value from me time of the judgment to the affirm- 
ance, ernnot be recovered againfl the furviving plaintiff 
in error only hd. 50. — See 2 Stm, I'jx. On a wiit of 
Do'wtt . damages cannot be awan*cJ by 16 Cat. 2, with- 
out fpecding a vviit of criquiiy. JLiiJil'. 5 i. 


DOWFj and DEAL, A diiijjyi: from the Brit. /)«/» 
dix^ijiot from the Sax* daKin^ i e. di^jlihre, and from 
thence comes the. word diaiin^. 00 the Hones whith are 
hid to the boundaries of lands ‘^rc called 
i. c. fuch n.s divide (he laiuh. i'oved. 

DOWRY, Dn Mrliitix ] Was in ancient lime applied 
to that vvlncii ihe wife brings her hulb-mil in marriage ; 
Otherwife called matltagUmy or marriage goods : but 
thefe are termed more properly, goods given in marriage, 
and the rnairiagc portion. C.^. Lit. 31. This word is 
often confounded with Doxvf ; though it h.alh a different 
meaning from it. 

DOZEIN, A territory or jurirdiflion, mcntilfeed ia 
the flatute of /^/exv trtJ Ft iinkpied^e^ Stat. t8 £d. 2 .'— See 
Dfritu t f, 

DOZ2".N PEERS. Were /fivchr peers, a/figned at the 
indance of the batons in the reign of K, //. Ill, to be 
privy councillors to the Ring, or rather conjircators of the 
bin^^doifi. 

Draco REGIS, The Ihndard enfign^ or military 
colours, borne in war by our ancient Kings, having tlie 
figure of a dr.igon painted on them, Kog. Uoucd.fub. unn. 

1191. 

DRAGS, Seem to be Heating pieces of timber fo 
joined togerlicr, that by fwimming on the water they may 
bear a burden or load of other things down a river. Stat. 
b H b. c. 15. 

DRANA, A drain or waier-courfc ; fometimes writ- 
ten dtiCC/s. MSS. anttq. 

Drapery, F,vmaria.~\ is ufeJ as a head in our old 
llatutC'books, extending to the making and iiianufa^u** 
ring of all forts of woollen cloths. See titles Chthsers^ 
Mnnufathixrs. 

DR AW- LATCHES, Were thieves and robbers: 
Lamhtrt in his Ftrtn.hb. i.cap.G, calls them thieves^ 

I vjaflets^ and robet ilfmrv ; the two lall words are grown out 
I of ufe. They aie mentioned in Stats. 5 £. 3. c. 14. and 



2. c. 19 —See titles Fiflj ; ()\Jicys. 

DRi IT-DREIT, or DROIT-DROIT. jus diepJtca^ 
tumf] Are words fignifying formerly a double right, o'/z, 
of pofleflion, and of piopcrty or interefl, Btafl.hh. 
eap. 27 ■ Co. Lit. 266. — See 2 Comm. 199, and thisDiCt» 
tide Hit ah'. 

DRENCHES, or DRENGES, Duugi.] Tenants in 
eapitc. MutJ. Angl. tun. z. fnl. 598. And according to 
Si'elmati.^ they arc fuch as at the coming of William the 
Conquitot t being put out of their ellaivi, were afterwards 
rellored thercjjnto; on their mating it appear that they 
were owners thereof, and neither la auxiito^ or conjilio^ 
againfl him. S^dm. 

DRENG.AGE, Drengagium,] The tenure by whicK 
the ditJSL/fis or dtengcf held iheir lands. Din. 21 Ld. 3. 
Ebot . y 'Kofihunilctlan 1. Rot. igi. 

DRI hi' OF THE h ORE ST, Agitatio antfialium its 
Forrjia.'} A view or examination of vyhat cattle arc in 
xXv^fotcJl^ that it may be known whether it be furcharged 
or not; and whofe the beads arej and whether they are 
commonable, Thefe drifts arc made at certain times 
in the year by the oflicersof the/or<y?; when all tlic caule 
of the fotef are dtiveu into fome pound or place inclofed, 
for the purpofes aforementioned ; and to the end it may 
be difeovered, whether any cattle of ilrangcrs be there, 

whieJk 



DRI 


uhich ought not to common. Manio, par. 2. r, i 5 : Stat. 
32 Af 8. f. 13: 4. Ifi/i, 309 — bcc title Forrji. 

DiUNKLKAN, in forne records PvUna DrhikLan.'] 
A cor.tribution of tenants, in the time of ihc Su\o//s, to 
wards a potaiion^ or ale, piovidcd to ciuertaln the lord, 
or his fteward. 

DROFDl'^NE, Among the a grove, or woody 

place, where cattle were kept; and the keeper of them 
was called IKnu/Jijy, 

DROFL/.ND, or DRYFF.AND, Wo;/.] A tribute 
or ycar’y payment made by lonie tenants to the Kwig, or 
tlpMr landioHl.',, for driving their eaide through a manor 
to flip or ii4arlvCts. CozvfL 

DROrr, the highefl writ of all other real 

writJ* whatibever, and hath the greatefl rcfpeil, and the 
njoit aflu eJ and final judgment ; and therefore is called 
a Ti/;/ (/ and in the old books Droit. Co, Lit. 158. 

'inhere are divers of thefe wtiu afed in our Jaw, as 


J 3 foit di; Advowsok. 


As to all which fe- 


Droit di; Dowkr, 
Droit dr Garde. 
Droit. Patent. 

Droit Ratjonabim 
Droit sur Disclai miir. 


I veral Tt’/v'/r of 
I and their various ufes, 
y fee Refioy and IVi its ; 
and the ft veral titles 
to which ihefc writs 
belong. 


Alfo con full Bootl/ on Krai A£i',oni. 


DR 0 M 0 NES,DR 0 M 0 S. DROMUNDA, Ships of 
great burden; Men of- war. IValf.ni', Anno {igz.^^Mat, 

Pill is. fuh a"ii. 1191^ 

DROVERS, T bofe that buy cattle in one place to fell 
in another: they are to be married men and houfehold- 
ers, and be licenfed, by .S’////. 5 Eliz. r. 12 ; that part of 
the fiatute directing them to be married and houfcholdcrs, 
is now totally difrcgarded. Sec title Cat tie. 

DRUCjGERIA, a place of Arn^s, or Jyugfe}*^ fliop. 

DRU NKENN l"SS, Is an offence for which a man 
may be puniihed in the Kctldiallical court; as well as by 
jnfficfs of peace bv ffarute. 

Ry ^tats. 4 Jcic. I. c. 5 : 21 Jnc. 1. r. 7, If any per- 
ffm fliall be convicted of lirunhnmji by the view of a juf- 
fice, oath of one W'iincfs, he fhall forfeit five fhil- 

lings for the fi-ff offence, 10 be levied by dillrefs and fale 
of his go.ds ; and for want of a dilbefi Ihall lit in the 
ffocksy/A hour's; and for the fecond offence, he is to be 
bound with two lureiies in ten pounds each, to be of the 
good behaviour, or be committed. 

is a // (/// of drunkennefs. !-y 5 ;.//. 1 Jac. 
!. c 9. ^ 2 , V I C. i.^. 4 : 21 Jiic. 1. 7- A Tf any 

inn ki-cper, vlMujlIrr, or alc-houfektepei’, ih.'ll luffer 
atjy pfn'on ^except travellers, and labouring people at 
their dinnrr hmir) to continue drinking or tippling in 
an alciiouit , he Uial! forfeit lox. to the poor, to be 
recovered by dillrcl v, or the party olTcnding to be com- 
mitted till paynieiu ; and dilabied to keep an alchouie 
for three ) 

By Stats. 4y^c. I. (*, ?. § 4: I Jnc. i. c. g: 21 fac. 

7 : ! ffk I. c. 4, The perfoiis tippling fhall forfeit 
or be let in the llo.. ks for hours. And an 
ftleboufe keeper tippling (hall be uilabled to keep an ale- 
houle for rlirec years. 7 ‘/ar. 1. 0. 10. 

Sec further titles ChurdKLWiUni Conjlahk. 


DV E L. 

He wbois guilty of aoy crime, through his own yolun* 
tary At unktimifs^ fhall be pujiifhed for it as if he had been 
fober. Co. Lit. 247 ! I Hazvk. P.C. j. It has been held, 
that drunkameft is a furiicient caufe to remove a magi- 
ftrat^; and the profccution for this offence by Stat. 4 'Jat . 
I. e. 5^ was to be, and flll^may be, before juilices of 
peace in their feflions, by way of indiiStnicnt, CvV. 

Equity will not relieve agaitift a bond, fAc. given by a 
man when drunk, uolefs the drunkennefs is occafioneJ 
through the management or contrivance of him to whfirn 
it is given. 3/-*.// 7 ./. 130 inn. i Inji. 247: Pluvad. u; : 
and this Dlc^f. ilrles ^£>vc/ ; /vi/W ; Ch.nccry. 

DRY EXi^‘H.\NGE, Camhium Siccum^^ A term in- 
vented in former times for the difguiling and covering of 
ttfuty; in which fomtihing was pretended to pafs on boih 
fidcs, whereas in truth nothing pulfcd but on one fide, 
in which refped it was called dty, Stat.^ i H.y.i. 5. — 
See Cowl. 

DRY RENT, A rent referved without claufe of 
diflrefs. Sec J\cnt-fi\l\ 

DUCES TECUM, Is a writ commanding a peiTon 
to appear at a certain day in the Court of Chancery, and 
to bi ifig ^a^ith him fome writings, evidences, or other things 
which the court would view. Reg. O/ig. So/i/iAr/.v/ 
t/'irrj tecum, arc often fued out at Common -law, to com- 
pel wiinc/Tes, to produce, on trials, m Nfji puus^ decdi, 
bonds, bills, notes, books, or memorandums, ijc. which 
arc in their cullody or power, and which relate to the 
ilTue in queilion. But if they arc in the poirclFion cr 
power of ihe^advcrfe party or his attorney, it is culiom- 
ary to give nbtice to the attorney to produce them, and 
OD proof made in open court, before the judge of A 7 /f 
priusy of fuch notice, the court generally compels the at- 
torney, or his client to produce the fame, ifmatcri?!. 
If not produced, ptvol evidence may be given of their 
contents. Sec titles Evtdaice; l^rial 

Duces tecum liclt Languiuus, A writ dire^lcd 
to the fheiiff', upon a return that Jic cannot bring his 
p Ifoncr vvlihout danger of death, he being aclcolautmi-iu^’, 
then the court grants a habeas coipus in the nature of a 
duce^ treum licet lauguidus. Book Entr. Hut this is now 
out of ufe ; and where the perfon’s life would be endan- 
gered by icmoval, the law will not permit it to be done. 

DUCKING STOOL. See CajUgutory, 

DUEb, ccdijlajiiealy non-payment oi. Various Dues 
to the clergy, arc cognizable in the fpiritual court; 
which makes decrees for iheT adlual payment. Ofjtr- 
ffv 1, vblait //f, iind oh vtjitiunsy not exceeding the value of 
ao r. may by Star. 76/8 IF. 3. c. 6, be recovered in a 
luminary way, before two jufticci of peace. 

DUJUi, Diidlum.^ In our ancient law is^ a fight be- 
tw'cen pcrioiis in a doubtful cafe for the tiial of the truth. 
Fbta —See lit’c Battel. But this kind of Duel is dif- 
ufed ; and wha^we now call a Dud\h, a lighting between 
two, upon feme quarrel piccedent ; wncrcln, if a perfon 
is killed, both the principal and his feconds are guilty 
of murder, and whether the feconds fight or not. H. P. 
C. 47, 5I; 

If two perfons quarrel overnight, and appoint to fight 
the next day; orquaricl in the morning, and agree to 
light in the afternoon ; or fuch a confidcrablc time a ter, 
by which it may be prefumed the blood was cooled; and 
then they meet and fight a Dud, and one kill the other, 



DUEL. 


duress. 


\i 18 murder. 3 In/, 52 : C. 48 : JCf?, 56. And 

whenever it appears, that he who kilJs a^iOther in a Z>w/, 
or fighting on afudden quarrel, was mailer of his temper 
at the time, he is guilty of murder; as if after the 
quarrel he falf into another difcourfe. and talk calmly 
thereon ; or allcdge that the place where the quarrel hap- 
pens is not convenient for fighting; or that hi« Ihoes are 
too high, it he ihould fight at prtfent, CiJ'r, AW. 56: 
1 L^v, 180- 

If one cheUt'v^e another, who refufes to meet him, but 
tells him that he (hall go the next day to fuch a place 
about biifineA, and then the challenger meets him on the 
rond, and adaults the other; if the other in this cafe kill 
him. it wi)] be only manflaughter ; for here is no accept- 
ance of the challenge, or agreement to fight: and if the 
perfon challenged refufeth to meet the challenger, but 
tells him that he wears a fword. and is always ready to 
defend himfelf ; if then the challenger attack him. and 
is killed by the other, it is neither murder nor man- 
flaughter, if neceffary in his own defence. KiL 56.— See 
further at length title i^Iurdtr\ and as to Challenges, title 
Chnlleviy to Fight. 

DUKK, Lat. Duv^ Fr, Duct a Ducemh.^ Signified 
among the ancient Romans, thi^h}em rxeni/uf^ fiich as 
]<\1 their armies; fince which, they wcic called duers, 
aril were governors of provinces, In fome nations, 

the (bvc iergns of the country are called by this name ; 
aj the D/iir n/'Sjrcy, In Evglmid, the title of Duke 

is the next dignity to the Prince of Wahsi and the firlt 
DAe we had in llnglnnd was Eihvard the Black Prince^ fo 
f.inicd in our Ir'llories for heroick adlions ; who 

w.is created Duke o/Cfnnxnll in the I ith year of King 
£//. 111 . After which, there were more made in fuch 
manner as that their titles defeendrd to their poftcrify. 
'riiey are cicated with folcmtiiiy, ter iitiEiuram gladti^ 
y chculi aurei in ccpiic imp' uonent. CiirnkJ. Bfit, 
p. 166. — See title Ptn\ 

J UM KUir 1 N 1 R\ JiTATFM, A uric wborrby 
an infiint who had m.ide a Icod'ment of his lands, when 
le came of full age, might recover thufe lands anti icne- 
inents which were ftr aliened : and within age, he 
cntirinto the land, .'ind take it hack again, and hy his 
enrry he ilioiild be rciiiittcd to his anccllor’s right. :v 
7 ';. 4^6. If the hurtiand and wife alien the wi/e\ 

* ' fl, during the nonage of both ol them, the wife at her 

♦ 1! ago after the death of the hulh.ind, fhall have a writ 
f'f fuit inf fa trtat<m, M. 1 4 E. 3. Py this 7er/V 10 
the ilifriff*, he Ih-all commnnei A. that he render to H. 
who IS of full .age, two inc/Iuagcs and lands, which 
B. dcniifeJ to him, ‘'xMe he Tcwr .vithin age, as he faith ; 
Iff Into wiiich the faid A. hath not ciucied, but by C\ 
r<. uhojn the faid B. the f^nie demiled; and unlcfs. 

A. B. .<77. — tiil^ Jn flint, 

DUM NON FUJ r COMPOS MENTId, Is a writ 
that lay where a man not of found memory aliened any 
hipiU or tenements, againft the alienee. And he (lull 
aliedge that he was not 0^ fane but being vifited 

with infirmity, loll his difcrciion fer a time, fo as nor :o 
b? capable of making a grant, lAc. Yc::' Kut. B. . 4 ‘9. 
bee \\\\el)ifnhihty\ Lunnfii^ and F. B/. B. 202. 

DUN, D.uuft, Whi^h i. rjiiln:«tion is now varied into 
#A//; it fignifics a mounuin or high open place; fo that 
rhe names of thofe towns which end in dnr, or den, as 

VoL. I. 


tde. were either built on hills, or nest theav in 
open places. Dome/day, 

DUNSET 1*S. Thofe who dwell on liilli or moun- 
tains. 

I^UNUM; Duka, Du.*tnariurt^ A down or bill. CKnu 
MSS. 

DUODENA. A jury of twelve men. 256. 

DUODENA MANU, Twelve witnefles to purge t 
criminal of an offence. See titles Jurene dmdecimd matm ; 

'^UpIkX QUERELA, A procefi <ccJefjaflical. Sec 
Dattle Qunr) vl. 

DUPiwICA TE. Is ufed for the fecond letlters-p-itenr, 
granted by the Lord ChanceHoe, in a cafe wherein he 
bad before done the fame; Which were therefore thought 
void. CfQfnp. Jvrijd. fol. 21 c. Hut it is more common!/ 
a copy or iranfcript of any deed or writing, iiccounr. Wc. 
or a fccond letter, written and fent to the fame party 
and purpofe as a former, or a copy of difpatchcs for fear 
of A mifearriage of the firll, or for other reafons. See 
Stat, 4 Car. z. c. 10. 

It is alfo the name of the difeharge, given by the 
quarter feilions, tfc. to an inf Invent debtor^ who takes the 
benefit of an a^l, for relief of hfoivtnt dAtois^ with re- 
fpeil to the imprifonment of their perfons.~Scc title fn^ 
yO/z7«4. — See alfo title Parvn'hokers. 

DUPLICITY^ \n pleading. This mud be avoided at 
it begets cunfufion. Every plea inuft be finiple, intir»*, 
conneiled and confined co one flnglo point : it mull ne- 
ver be eofanglfd with a variety of dillinfl independenc 
anfwers co the fame matter; which mull rcquiie as many 
diifcrent replies, and introduce a multitude of ifluet 
upon one and the fame point. See titles Doitlle Plea $ 
riethfingn 

DURANTE ABSENTIA, Adminijl ration. An ad- 
miniilration granted when the executor ffs out of the 
realm, to continue in force until his return. Sec this DkK 
title Ext Hi ter, 

DV\l ^NTF. MINORK . 5 'TA'l'F. Mminif-atkn. An 
inf.int CaPr.ct a.i executor oniii fevcntccu, dining 
wiiich niin''riry this adininidranon 13 granted. See tale 
E n:\r, 

I DlMtrr.N, A thicker of wood in a valley. Coved. 

DURf'^SS, Dv V: , Conllr.iinf,] Whatever is done 
bv a man to I .vc tliluT life or hmh, is looked tiponn 
iIooeEy the higludl ncccfllty and rompulfion. Therelore 
if a man through fear of death or mayhem, is prevaii^’d 
iijinn to execute a deed, or do any other legal ad, llicl'c, 
though a .vCinpanied with all other requifitc folcmiiirirs, 
may he a.berwardb avoided, if forced upon liim by a well- 
grounded .ipp ehtnhon of lofing his life, or even his 
lin.dji 1:1 ' ai'f of non compliance. 2 Infl. 485. — And the 
fame i‘ alio a fufiicjent rxeufe for the eomiiiiflion of many 
niifdemc: nours. 'I’hc confl:*aint a man \s under in thc/c 
circujnilanccr, is c.«'.]ed in law Durr/s; of vvhi^h there 
are two torts, D.irtf of Jmlrfomncni^ wher^* a man artu- 
al'y lofts his liberty ; and Durefs per minm ; (by ihrc.its) 
where llie hardfliip ii only thrc'.tcncd and impending. 

if a m.in i: undcT Dine/s 0/ Imptfontnci:* y or illegal rc- 
(Ir.iint of liberty, until he kals a bond or the like, lie 
may allcdgc this Dure Is. and avoid the cMOrtcd bond. 
But if a man be lawfally imprifoned. and ei:htr to pro- 
cure his difeharge. oj on an) othci fiiir 4C<uurit, ,'c.Jst 
3 11 t'ifiill 
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bond or deed, this is not by DurcTs of iiiipriibnmcnc. 
and he i$ not ac liberty to avoid it. z Injl, 482. See thii 
Di^. title Pri/om'i\ 

Dunfs per ninas, is either for fear of Jofs of life, or 
clfe for fear of mayhem or lofs of limb. And this fear 
inu/l be upon fuilicicnt rcafon ; non/n/i^u f cujujlibct 
ft mrticukji homlnht fed tahs qui pojfit caden in virutn rew- 
Jiantem- BiaSi. L 2. c. 5. — A fear of battery, (or being 
beaten) chough never fo well grounded, is no Durtf ; 
neither is the fear of having one’s houfe burned, or one’s 
goods taken away and deilroyed ; becaufe in thefe cafes, 
Ihould the threat be performed, a man may have fatis- 
faction by lecuvering equivalent damages; but no futt- 
able atonement can be made for the lofs of life Or limb. 

3 Ith'}, 483. — Sec j 131, 6. 

As to Cf uninal cafs — In time of war or rebellion, a 
man may be juUilicd in doing many trcaibnabic ads by 
conipL'lfion of the enemy or rebel?, whi'-h would admit 
of no cxcMie in time of peace, i Hnl P. o. 50. '1 his 
Lovvfvcr ieems only or at le.ift pnnripf>lly to luld as to 
pofitive crimes, fo created by the laws of Society; and 
which therefore Society may cxcufe ; but not as to natu- 
ral oifcnces fo declared by the laws of God. Therefore 
tliongh a man may be violently aflaultec^i, and hath no 
other pollibic means of cfcaping death, but by killing an 
innocent perfon ; this fear and force lhall not ai quit him 
of murder, for he ought rather to die himfclfthan cfcape 
by fuch means, i Hal. P. C. 51. But in fuoh a cafe he 
permitted to kill the ailailant ; for there the law of na- 
ture and felf defence h ive made him his own protedor. 

4 30.— See eb'v Didionary, titles Barvn and Fane ; 
FeFny\ Muuitr^ Scc. 

Fintkcr as to ci'Lil caft ^ has been adjudged, that if 
a min makes a dceil by Durefs done to him by taking of 
his cattle, though there be no Duufi to his perfon, yet 
this lliall avoid the deed. 2 Dani\ Abi . 686. If a perfon 
threaten another to make a deed to a third perfon, it is 
by Duiffs^ and void ; as if fuch third perfon had made 
the threatening, z bifi 482* 3////. 92: And 

where a uiaii ih impnionid until he makes a bond at an- 
t'fhcr place ; if dticruioJ^ he doth it when at large, the 
hand is by amj vol h 

If a peilon be arrefted upon an adion at the fuit of 
a iot.hcr, aad the caufo of adiion is nor good, if he make 
a ‘■(-nd to a ilranger, ir is rot Dutr/s, though if he mi'ke 
ii to ili'* p’aiiiiiJf, It is, and being fueJ upon the bond, 
hf m^y fdrrsd ic was nK''Je by and fo .avoid it; 

ti'.L* p.iriy lii.ill have an adiion for (ho faife iinpfubn- 
n: uhlf 1 Rrp iig: Ferf\ $ lo: Crentp Jur. ztf: 

I /. / .tgt. If the a r reft is under colour of Ic^al 
fri'r(/% thi- nail be ^i/pmal nFt.or. on the c.if , net an 

i(-M of tyjfff 

fl om iD'jit make an obligation by Duufi^ and 
after he is at nr^e. take*, a defcafance upon it ; thii will 
chop iijin ro f.iy ir wjt made per Du?e/s. And where A, 
and Jb. by Dnitjs to /> l«.il h hoiid or deed, it m:^> be 
good as to //. ihat was ricvci threatened. 3 // 6. 16: Ii)o. 

: M oh. 7 Ja^. i.— btr 43 E. 3. 10: z Danv. 6»S6. 

A man lhail not avoid a deed by l)utej\ of a llrangcr ; 
for Ji bath been held that none Hiall avoid his own bond 
for the imprifonment or danger of any other than oi him- 
ivU only. Oo. yai. 187, Yet a fon lhall avoid his deed 
by Duref ot the iather: and the huiband fliull avuid a 
detd ir.udc by Vunjs of the wile; though a fertant Hull 


DURHAM. 

not avoid a deed made by Dure/j of his malter, or Ac 
mailer the deed fcaled by Dur<f of his fervant. 2 Dan^i/, 
686. If a man is taken by virtue ofa procefs ilTuing out 
oi a court that hath not power to grant ic ; or in cuftody 
on a fal;c ch.irge of felony, Wc. and for his enlargement 
and difeharge gives bond, ftfe. this may be avoided, 
taken by Duir/s. C/<7. El. 646 ; 4 hf. 07 ; Ai/tn 92. 

A ilacucc merchant may be avoided by audlia qurnh, 
becaufc ic vva:; m.aJe by Dunf, or imprifonment. A will 
(hall be avoided by Duref or menace of imprifonment. 
A feoffment made by Dunfs is voulable ; but nut void. 
But no averment fliall be taken againll a deed intolled, 
that it was in.idc by Durefs. i Rol. Ahr, S62 : a Danj. 
685. A mariiage had by Durefs is voidable: and by 
htat. 31 //. 6. r. 9, obligations, ftatutes, isSc. obtained 
of women by force, to marry the perfons to whom made, 
or otherwife,. uiiief's for a jull debt, are declared void. 
If a perfon executes a deed by Durefs^ he cannot plead 
no?i tji faflnm., becaufe it is his deed; though he may 
avoid it by fpecial pleading, and judgment Si ai^iio^ Uc, 
5 Rep. 119. Records may nut regulaily be faid to be 
made by Durtfs, and therefore (hall not be avoided by 
this plea or pretence. 2 Shrp, Ain-. 319, — Sec further this 
Dift. title Fraud \ Fine^ 

DURHAM, The bilhoprlck of Durham was di/Tolvcd, 
and the King to have all the lands, by Stat. 7 Ed. 6. 
But this aiR was afterwards repealed, and the bifliopriik 
newly creeled, with all jurifdi^iion ecclefiaAicaJ and tem- 
poral annexed to the County Palatine. The julliccs of 
the County Palatine of Durham may levy linc;> of land.s 
in the county: and writs upon prociamc.tion, 0 ;V, ate to 
be dire^cd to the biOiop. Stats. 5 AV/z. c. 27 ; 31 
c. 2. Writs to eled members ol parliament in tiic Cuuiuy 
Palatine of Durham lhall go to ilie bifliop or his chan- 
cellor, and be returned by the HierifF, ^c. Stat, 25 Car, 
2. r. 9.— Sec further title Countirs-Palatihe, 

A? to the Courts cf which three Counties, and the Ri.yal 
Franchifeof A 7 ', we may here iiifcrt what was ihereomiticd. 
They arc a fpeciesof priVJte courts of a limited local jiirlf- 
ditlion, and having at the fame time an exclufivc cogni- 
zance of pleas in matters botn of l.'4W and equity. 4 lu/t, 
213, 8: Firch. R. 452. In ail ihcfe, as in the Piinci- 
pality of IFai's the King’s ordinary wriis ilfuing under 
the Cifcat Seal out of Chancery do not run ; that is they 
are of no force. For as originally all jura regalia were 
gr.inted to ihe Lords of thefe Counries-Palatinc, they 
had of couile lac lolc adminillration of jjllice by ilivir 
own judges .ipp»)iiUtd by thcmfelves, .muI not by tl.o 
Cr )vvn. It would therefore be incongruous for the Ki:^g 
to fend h.s writ to diret^i the judge of anothcj’s court in 
wti.it manner to adminiller jullicc between the iuitors. 
but when the piivilcges of thefe Counties Palatine vvcie 
aliidgcd by S/at. 27 H 8. c. 24, it was alio enaded, 
th.iL ail writ? and proecTs Ihould be made in the King’s 
iiJOiC’, but ihc uld be (died or witnelledin the nameof;he 
OA'uer of the Fianchife. Wheicfore all writs whereon 
adiims arc funded, and wnich have current authority 
here, iijuA be under (he (cal of the refpedive fianchifcs; 
tin* two former of which, CWfler and Lav.cafer, sre now 
united to the Crown, and the two latter (Durham and 
Elf under the government of their fevei ai bilhops And 
the judges cf 2llilc who lit theicin, fir by virtue of a fpe- 
c.ul commifliun from the owners of the fevcral franciiilcs, 

and 
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anJ under the Teal thereof, and not by the ufual com- 
miflions under the Great Seal cf EngUwd^ 3 Cmm. 78. 

DURSLRY, Signifies bh^\)s without wounding or 
blood (bed, vulgo dry hlovjs, Blount. 

DUSTY 'FOOT, See Court 0/ Pitfowder. 

DUTCHY COURT of LANCASTER, See titles 
CV'nvcrlJor of the Dutc^y of Lancajier ; Counties- Palatine. 

D U I’l ES of /e; fom. /llk'^iance is the duty of the people^ 
p^otf^lhu the duty of the ma^i/l} ate ; yet they are recipro- 
cally the rights f as well as duties of each other. Allegiance 
is the right of the magijlrate^ and proteflion the right of 
\\it people, 1 Cowrn. 1 23. 

DUTY, Any thing that is known to bo due by law, 
and thereby recoverable, is a duty before it is recovered ; 
becaufe the party inteielled in the fame hath power to re- 
cover it. 1 Lill, 495. 

DWELLING HOUSE, A man may aiTemble people 
together lawfully (at leall if they do not exceed eleven) 
without danger of raifing a riot, rout, or unlawful af- 
fembly, in order to proceS and defend his houfe ; which 
he is not permitted to do in any other cafe. 1 Hal, P, " 
547 : 4 Comm. 224.— Sec titles Burglary ; Riot. 

OWiKED, Co^umed\ from whence comes the word 
dzuiudU. 


DYERS, By Stat, j fif 4 £. 6. r. 2, No dyer may dye 
any cloth withorchel; or with Brazil, to make a falfe 
colour in cloth, wool, on pain of 20 r. By Stat. 
23 Eli%^ c, 9, Dyers arc to fix a fcal of lead to cloths, 
with the letter M. to (hew that they are well mathered, 
Sec. or forfeit 31. 4«/. per yard. By Stat, 23 Geo. 3. c, ry, 
fcveral penalties areinflided on dyers, who dye any cloths 
deceitfully, and not throughout with woad, Indico and 
macher ; dying blue with logwood to forfeit 20/. Dyers 
in London are (ubjed to the infpedion of the Dyets* Com^ 

a , who may appoint fearchers; and out of their limits, 
ces of the peace in feflions to appoint them : oppo- 
fing the fearchers, incurs io/« penalty.— See this Did. 
title Labour ert\ ManufaPlut'ers. 

DYKE REED, rather DYKE REVE, An officer that 
hath the care and overfight of the dykes and drains in 
fenny countries ; as of Deeping fens^ (sft. mentioned in 
Stat. it ^ 17 Car, 2. c. 11 . 

DYRGE or DIRGE, A mournful fongover thedead; 
from the Teutonick dyrke, laudare, to praife and extol, 
whence it is a laudatory fong. Cowd. 

DYRENUM, A ditty or fong.— cum toto etc 
pleno dyreno; to fxng harveft home. Paroeh. Antip 320. 
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EaDI.ING, See Al/’Hnj;. 

E AH ALUS, from the Sax. Cervftla, Eif Hus, 

Dornus.] An alc-houfe: In the law$ of King AlfrcJ we 
often find this word. 

EALHQRDA. The privilege of aflifing and felling 
nk iinJ £>c\r. It is mentioned ia a charter of King JL/t. 
II, to the abbot of Gln}}onhury^ 

EALDERMAN, or EdltUrmvt.] Among theS^AWjwas 
as much as Enrl with the Hanes » Cuvihd, Lrtf, 107. Alfo 
an eldr, fenator, Wf. Kultkrmc. or aLUrvun, are now 
thofe that :ire aflbeiated to tl»c nvayor or chief ofiicer in 
the common council of a city or borCi^gh town. S/a/. 
*4//. 8. f. 13. See titles W/:> rvr»; '•* ' ' /j y/«f. - './v. Cov. 
107, 161, 220, ;i. 257. «. and Lord Lj /. ILjl. H. II. V. 
t 115. 

EARL. Sax. Eorle, Let. This it is faid was a 

title among the Saxons, and is the moll ancient of 
the r.nyijjh peerage, there being no title of honour ufed by 
our prefent Nobility that was likewife in ufc by the S axons, 
except this of Earl\ which was ufually applied to the 
Firll in the Royal Line, dcrlvcth this word from 

fhe Dutch Ear, i.e. Honour, and E/M, which fignifics 
Isloble ; But whencefoever it is derived, the title Karl 
was at length given to thofe who were aflbeiates to the 
King in his council and martial aflions ; and the method 
of invelliturc into that dignity was per cin^ltoam ^^la* 
Jiif without any formal charter of creation. 
tUlc^s lEaiwickfo 302. William the Eiril, called the 
Conqueror, gave this clignJ.y in fee to his Nobles, annex- 
ing it to this or that coinry or province; and albt- 
ing them for the mainicnuncc ot it a certain portion of 
money ariling ficm the prince's profit:, for the pl^-adings 
and forfeitures of the piovmccj Cmud. And formerly 
cnc Earl had divers liilrc, u'idcr h:.^ government, and had 
lieutenants under him in every (hire, fiuh as are now 
; as appeals bv divers of our old llaru:ts. CoiivJ. 

But ..boat the rcigu of King ydui and ever fnee, our 
Kingi luve nir.de of ccunlir:., W- . by charter; 

givin<![ iheai no .iuthoj ic/ over the ir'i .iny pan 

of the prr-fi'b .ir.rmg out of it; only !o4netTm''.s .hey have 
had an annual f'e out of tl.'C ]•'.:/ hetpicr, * >V. A,i / 7 n> /. 
C/'nfif \Vrti> herjtof'n; correlative wi»h rr.jn/,a/.:r.j ; and 
anciently there w.; i-o but had a ilirre or county 

for his taiLlom\ biiC’eT la'c limes the number of Earh- 
'very nucli ifurLMlinj, Kvev.:! of them havechofen foi 
their titles feme emiMcn’’ p;<rt c»f a county, conlidcrable 
town, vrIJage, or their own feats, "I'’:. Bcflde^ ihtfe lo- 
cal Earh j there arc feme j crfortal and honorary ; a-. Enr!^ 
htarfls. t! o f E/i'lan . / ; Sec titles ConfiaiU ; Omt r of Cai i ^ d- 
ry ; and others nominal: who derive their titles from *he 
n.iiiifs of their families. Lex Ci?iflitu’io*i,s, p, 'Eheir 
|d,uc is next 10 a Martpals, and before u Yilcount : And 


as ill very ancient times, thofe who were created Counts or 
Earls, were of the blood royal; our Britijh mon^rchs to 
this day cal! them in all public writings, “ Our moll dear 
Coufiu They alfo originally did, and (lill may ufe the 
flylc of Hoi. See titles ; Peers \ Shtrijf. 

EARNEST. Money paid in part of a larger Aim, or 
part of the goods ifelivered, on any contrad, which 
being done by way of eayne/E the property of the goods is 
abfolutcly bound by it: And the ^uyer may recover the 
goods by a^lion, as well as the vemlor may the price of 
them. And by the (Utute of frauds, S/at. 29 Crr. 2. r. 
3, No contrail for fale of goods, to the value of 10/. 
or more, to be valid, uuIcTs fuch carneji is made or given# 
See title Fraiuh. 

ExASEMKNT, JUfiamen/um, from the Fr. Aifc, Com- 
piojaas ] I.*: defined to be a fervice or convenience, which 
one neighbour hath of another, by charter or prcfniptlon, 
without profit ; as a way through his land, a fink, or 
fuch like. Ki/ch. 103. A perfon may preferibe to an 
eafemrnt in the freehold of another, as belonging to feme 
ancient houfe, or to land, Ei/e. And a way over the land 
of another; a gate-way, water-courfc, or wafhing place 
on another’s ground, may be claimed by prtfcrip/ion as 
eafements. But a mulututic of perfons cannot preferibe ; 
though for an t\f n:ent they may plead ciilloni. Cio. Ju., 
170: 254: 3 xT/di.'/. 294. 'Fo allege .in eafement 

by conjue i'i/ only, is the bell vv.iy : And things of nrctT- 
fity fliah not be extinguilhed by unify of pc/fenion ; 
but a way of rV-" niay be thus cxtlnguiilicd. Lrl. Abr, 
496. Sec title Prejcripthn. 

EASTER. The name of a goddefs which the Sa\oni 
worfeipped in the month of Ap'd, ^md fe railed, bcc^ufe 
(hr was the goddvfs of the Ea/L Lhrit. I.i ou; church 
ic is the fc.ill of the Pajfovet, in commemoration of the 
fuiTcrir.gs of our Saviour. 

E A S T-I N D I A COMPANY. 

A Curporirion or ‘"U.vitld C(^mp-»>iy uf Mn- 

CHANTS OF En oL a N D ^ D[ r.' G TOT HP iAa.T 1n OILS 
which name is givtn to them in Stat.b Ann. c. 17 J 13. 

I M )rc explicitly, according to their charter, .and the ad- 
; jiiltiiient of their rights xrWdi 3. £.44 § 

I 61 ; trading and from, the F.a/l Ir. ^^ ts, in the 

, countries and parts of A'ia and Africa, and in, to, and 
, tron the ifl.ands, ptif-cs, b.ivcns, cities, creeks towns, and 
■ pi. CCS of Ajta, A;a:a nnd Aincrica, or any of them be- 
I rlic Crpe y CoA Hpe, to the SfraipJjt^ of Mtfrellan, 

I wh<'rn any trade <ir trafii k of nicrchanoizc is or may be 
j u.fed or hid, and to and from every of tliera.” 


TiiC Laws. 



EAST-INDIA COMPANY. 


The Uw$ re!^t!ve to this important Company^ /hall 
be con/iciered in the following order. 

I. Tte Origin, Union ^ the Old and Ne*w 
EjA India Companies. 

II. Iht: State tbt; prr/nit EaA India Company, and 
the Rrgulatlons by certain Statuta, and othcrwife 
relating thereto, 

III. The permanent and temporary^ of the pre^ 

/xr/.£aA India Company. 

IV. Statutes ulatice to thepicfent £aA India Com- 
pany; paiticularly the Statute 33 Gftf. 3* f. 5 2, 
**for fettling the Cnaiernment and Trade of India, and 
for the ^ppi Of riatim of the TetritOiial Revenues and 
Profits of the Traded 

I. The passage by fea to the pcninfula of India ^ 
and the EaAward part of the Continent of Afia, \\it pre- 
fen t feats of our Afiatie trade, was not difeovered till 
about the latter end of the 15th century; and, of the 
various attempts made from hence by individuals, to 
open a trade thither, none proved fuccefsful until Queen 
Elizabeth A. D. 1600, eAabliOied the ArA incorporated 
Company by the name of the London Ea/t India Company. 
After a long feries of clifaAers and loifes this Company 
obtained fiom the country powers of India, at a great ex- 
pence, the privilege of a limited trade in certain parts of 
India, and Peijta ; and of making fmall fcttlemtnts or 
huufes of trade called FaPoites for the rcfidence of their 
fadors and fervants. In thofe times the charters of the 
crown, and the powers which they conveyed were not 
thought to require parliamentary fan£lion ; nor was it 
till after the RrAoration that the rights or authorities 
derived under them to the Company, were firA called in 
qu^’Ainn. 

liy t!ic interruptions, however, of fpeculative adven- 
turers, called Jnfnlopers^ who bad begun to refill the ex- 
cluf’ve chhins of the Old Company, under their char- 
ters, on the grountl cf their wanting the fandion of par- 
.umentary authority, and by occafional failures of inveA- 
iMf rirs of goods from abroad, and the then not unfre- 
tjiunt loAls of ihips in their paflhge, the commerce of 
il,e Company was ofieii chequered with difaAcrs and dif- 
a;';:ointments. 

NotwithIhnJing thefe difeouragements the Company, 
fcimtd by degices various fadorics and houfes of trade. 
Loth ill India and Ptrjia, When by this means they had 
at length become mure fucccfsful, vaiious attempts were 
madt to induce the Ciovvn, and even Parliairent itfelf to 
interpole and revoke the charters of the Company ; feme 
on piciext that c\iTy man had an equal right to trade 
in the Eajl as ucll as in the ITeJi Inities \ while others 
hoped to eAVd it on propofals of terms of adiaiuage in 
point of public finance, that they might themfelves be 
ereded into an cxclufive Company. 

Such was the (Ute of things in 1693; when the Com- 
pany, by an accidental failure in the payment of a fmall 
duty which had been impofed on their capital Aock, 
(See Stat. 4 5 /r. fil' Af. e. 15. §§ lo, I a,) gave an 

opening to Government to determine their charters, ren- 
dered void by that default: and though in the fame year 
the Crown to obviate all doubts revived their powers 
and exclufive privileges by a new cha.ncr, the Company 


were obliged to fobmit to a condaion, that their cspacity 
of tradinj^ (hould in future be determinable on three 
years* notice. I'he legal obAacIe to the erecting a new 
Company being thus removed, the Stat. 9^10 1 ^. 3. c, 
44, was paired for borrowing two millions on a loan at 
8 per cent, towards carrying on the war ; and as an en- 
couragement to fubferibers it was declared, that they 
fhould be incorporated by a charter from the King into 
a general focicty\ with liberty for each individual mem- 
ber to trade to India, and the other limits of the old 
Company’s cxclufive charier; fo that the value of his 
exports exceeded not his fhare of this loan or capital t 
and that fuch of the fubferibers arfliould choofe to con- 
vert their fubferiptions into a joint Jlockp Aiould be ac 
liberty fo to do, and be incorporated by a feparatc charter 
by the name of The EngUJb Eaft India Company ; with the 
privilege of trading with and to the amount of fuch 
joint Aock. All perfons but thofe incorporated, and fuch 
as they AiouId licenfe were prohibited from this trade, 
except the old Company ; who had time given them to 
wind up their commercial affairs. 

The a£l referved a power to determine the charters 
both of the General Society and the New Company aftbr 
September 1711, on repayment of the loan and three 
years’ notice. 

The bulk of the fubferibers having agreed to trade 
as a feparate Company, with a joint Aock, the old 
Company, to whofe prejudice the two new corporations^ 
were to be erefted, found means to become members 
fur a very large proportion of the loan of two millions^ 
With an intercA thus acquired they joined with the 
Englijh Company, and by means of their fuperior know- 
ledge and poilcAions, they obtained a decided inAuence 
in the general courts of the new Company, and thus 
paved the way to that union, which afterwards took 
place in 1702; and which A. D. 170S was confirmed 
by parliament, by Stat. 6 Ann. c. 17. liy the terms of this 
union the warehoufes at home and fhipping, and .allb 
all the fett/cnients and fa6lorics of the old Company in 
the Eaji-Indies, Perfia and Ciina, including the illands 
of Bombay 2^0^ Saint Helena with their depcndc^ncies, and 
all their rights and privileges however dciivcd, became 
veiled in the United Company ; except their Body Politic 
which was furrendcred to the Crown. 

The curious reader may wiih to learn what became 
of the General Society, w'hofe members were individually 
auihorifed to trade, as far ns the value of their fub^ 
feriptions in goods exported from hence. All that can 
be difeovered of them is, that though they were ailualiy 
incorporated by the King’s charter, and W'cre thcrcrore 
legally authorized to fend Ihips to India or China^ it docs 
not with certainty appear that any one Ihip was ever 
fitted out by them : and that the fuperior advantages^ 
of being concerned in the trade to be carried on with 
a joint Aock, were fo evident that at the time of the 
union of the two Companies, out of the whole loan of 
two millions, only 7, 200/. then remained the property 
of the feparatc traders of the General Society ; and that 
this fum alfo was foon aibforbed in the United Compaiyy 
whofe capital or trading Aock by which their dividend 
cf profits was to be governed, thereupon became fixed 
at Tveo Milhons% 
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KAST-INDIA COMPANY. IT. 


IT. Tnr FU'^T TNI i^FGi xaj' NT of ihe CompanvS 

tfrm to^jk pla^e iu {Cit:/. 6 r, 17 j) when 

tlirUni[td Cunipaiiv i> ir^*,..incd with itie- to .id- 
\. \\ e I, C3,o^0/. . 1 - .1 1« .in l)iii vvitluj'.u iinv intcTPl: ; 
("i, op?-ia[cd ns i!iv- l.iii.c* tiling', at a icducid iii- 

Uull of 5 (J.i llic CxvO lo.H. ' COnj iltJ llv , ) (or 

an TAvL'inn II of "*111 ir ti'jni, in ihe cxcliilive ■ trade, of 
in (ecu iiiiii ll'iiio liitii iu>iirn.al tradli.g cap’r.i! on 

tli? diriuinJ was made, bc(.<nnc iidvaiic'd to 
3 . 200, /. 

fu the Company pc'iiloned Pai li.iniciU, fon 

tiie ;;]uijna diai the leim wiiich iciuuiud uiiCApiitd in 
i.aJL- \vaL too fiioit to admit their finding the cx 
pi-iKCi • i i i-g..lnifig; and keuiiiig t]u* /“rp/e;* h ni/r, wluth 
h .d been tngicfi’eJ by tlic i)iat ihtii coipoiaic 

c.ipacity might be cunilnucd, though the debt due to 
tnein imiii the Public iliould Le redeemed. In confe- 
^uence of this petition the \oJMn,<»2% p.dfed 

iorKpcallng all former provii’jes and powers of deter- 
mining the ir trade or incorporation; but with power 
for the l^ublic to redeem the debt ht any lime after St'/>- 
iir.ibtr 173 >. And thus the United Company were fup- 
pofed to have obtained a perpetuii , as well in the txclu- 
iivc trade as in all their charterevi ri|[hU and capacities. 
Ihiey however fubmicted thcmfclves in that refpfd, to 
the pleasure of Parliament in 1730; when the 5/u7. 3 
GVt». 2. tf. 14. w.is paflcd for continuing to them their 
rxclufive trade till 1 766 : fur which they gave the Pub- 
lic a premium of 200,000/. without any return of 
either principal or interell, and alfo agreed to a re- 
duCtiuu of the rate of intcrell 104 p-} dnt, on the debt of 
3 200,000/. and to accept of payment of the principal 
by inllallments of 500,0^0/. 

In 1744 they coniradted for and obtained, by 17 
GV9. 2 . c. 17, a further addition of fourteen years in the 
txcluilve trade; for which they lent to the publick one 
million at 3 /«; rrw/.— .And in 1750 they agreed by Stat, 
2 ^G,o 2.C.22, to a further icduiSion of the rate of 
inieieft on the former debt, to 3 pvr (ent. 

I'hus grew the debt of 4,200,000/. from the Public 
to the United Company, car.-ying with it an annuity of 
126,000/. This was called the 3 percent, Eaft India 
annuities ; and arc now confolidated with the 3 per cent, 
E‘ink annuities. Sec title National But the Com- 

pany’s capital or nominal fuui, by which their dividends 
we. -c governed, continued as before at 3,20o,oco/; the 
million lad lent having been raifed by their bonds, und 
therefore not added to ilu-ir former capital. 

The next renewal, and the lad previous to Star, 33 
Cen, 3 r. 52 ; (dated at large pod IV ;) was made by 
cur.i; M‘l wl-h the public by Stat. z\ Gio, 3. c* 6 g. f 9 ; 
when a furihcr term, determinable in 1794, was grant- 
ed in the cxcluf.ve trade on payment of 400,000/, in 
tJifrhaigc ut ail cluiras on the Company by the Public, 
previous to Mach id, 1781, But it was provided that 
after pa)meni of a yearly dividend of 8 percent, to the 
holders of India dock, the furplus of all the net pro- 
ceeds of thrir trade and revenues, fliould be applied, J 
to the uft of the Public, and the remaining ^ to the ufe 
of the Company. 

The debts incurred by the Company, in the wars fub- 
fiding in India at and after th. t pc-iod, prevented any 
Inch fuiplus from anfi.ig ; and therefore no participatUn 
of uu iiue . ok place under this aCi. — On the coulriiy 


I he prcHurc of ihofe debts, and the compulfoiy c^aufes 
rt ivi Litt of by whi.h the Company vvjie obliged 

to keep a ftuck of tea.s always in their ware houlc^, 
fulii i'Nif f >r one yc.ir's ronfuinprion, rendered it nc^rf- 
Lry f r them to enlarge i!;eir aiJlual trading capiral, by 
rn-w (ubhiipiiims to ^,oco,ooo/. for which they had 
the l.ii.cVion t-f Paili.imf nt granted them by Sf.it, sS 
(iei. 3. r ' 2 , (explained by Slat. 31 Geo. 3. c. i| ;) and 

7 (J n, . 3. 65. 

In 17S3 li e I'ublic agreed to forego any participation 
of ihc funJa of the Curnpany under thefaid 21 
3 ( 6;, iiMil certain debts fhould be difch.-irgcd ; and 
by the !*tl ij\'i 7 of 1783, the participation, as fettled in 
1781, w'as 10 be itTumcd as fcon as the debts therein 
lj.vecilied wcie paul, and the bond debt reduced to a 
million and a half. Sec 22 Qv. 3. c. 83 ; z^C o, 
3.e. 34. 

Having fjid thus much relative to the rife and progrefs 
of the Company, it may not be unacceptable to ftate fliortly 
the mode of what may be called its internal oiconomy. 

The bookb of the Company are at all times open for 
the admKTion of every defeription of pciTons, natives 
or foreigners, w ho may defirc to become members, and 
have money to adventure. It knows no ditlin< 51 ion of 
profeffions, religions or even fexes, and in the general 
courts there is the mod perfedl equality ; every one pre- 
fent has tiic fame right with another to fpeak his fenti- 
mcnis and give his advice. A difference is made only 
in voting, which when taken by the holding up of hands 
requires jco/. dock, and when by ballot 1000/. ftotk, 
for a fingic vote, 3000 /. for two voces, 6000 /. for three 
voces; and 10,000/. for four votes ; which is the largelt 
number of votes, any member is allowed topoflefs; 
2000/. flock qualifies any member to become a candi- 
date for the ofhee of a Diredor or Chairman. 

In the beginning of the year 1794* the number of 
votes was about 1700— that of aHual ^voters however not 
much exceeding 1400. 

A proprietor of (lock to the amount of 1000/. whe- 
ther man or woman, native or foreigner ha.s a right to 
give a vote in the General Courts. The Dircflors arc 
twenty-four in number, including the chairman and 
deputy chairman; who may be rc-cle6led in turn, fix 
each year for four years fucceffivcly. (See pod. IV.) The 
meetings or courts of DireAors arc 10 be held at lead 
once a week, but are commonly ofincr, being fummoned 
as occafion requires. Out of the body of ] 3 irc£lors arc 
chofen feveral committees, who have the pcculi.Tr in- 
fpcidion of certain branches of the Company’s bufinefs ; 
as the Committee of Cofrefpondcnce; a Committee of 
Buying; a Committee of 'I'rcafury; a Houfe Commit- 
tee ; a Committee of Warehoufc ; a Committee of Ship- 
ping ; a Committee of Accounts ; a Committee of Law 
Suits ; and a Committee to prevent the growth of pri- 
vate trade. And under ^tat, 33 Geo. 3. c. 52, a Copa- 
iiiittee of Secrecy. See IV. 

The bulk of the Company’s Exports confifls of cam- 
blets, cloth, itid other woollens; metals, (particularly 
tin, lead, and copper) ; naval and military ibres ; and 
filver in bullion. 

The C^'inpany referved to themfclvcs the exchifive 
export of cloth, woollens, copper, bullion and milkarjr 
(lores; and alfo clocks, toys, and Other articles orna* 
mented with jewels. 

Other 
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Ocher artickf exporteJ from hence are chiefly pur> 
chafed in India by Europeans^ for their own ccnf'unip- 
tion, and arc carried abroad, (in what is called private 
trade,) by the commanders and oflicers of the Compa- 
ny's fl>ips.— The Company may Jicenfe whom they 
plenfe, to trade in the Eajl Indies. The officers and 
fubordinates of their Ihips, being thirty in number for 
every fhip, are allowed the benefit of it, bothjn export 
and import, according to their different ranks. This 
is called private trade \ and what they pay for this per- 
miffjon and in lieu of freight is called Company s duties ^ 
and forms an article of the Company’s profits. The 
fervants abroad arc alfo frequently permitted to remit 
home their fortunes in merchandize, for which they 
pay a freight to the Company. This latter trade is 
dillinguifhed from the former by the name of privileged 
If a lie, 

Befides this, abundance of Biitijb goods are fent to 
hidia by ilVuit trade carried on dircdlly from Great Biitain ; 
and alfo by dandtjiine treule from various parts of Europe, 
in Britijh fhips under foreign colours. 

Sec the Stat. 33 Gto. 3, r. 52, /^. IV. in the 4, 5 
and 6th div£fions of the aft as there arranged. 

The goods Imported by the Company from India, con- 
fifi chiefly of muflins, callicoes and other piece-goods, 
raw filk, cotton, indigo, pepper, falt-peirc, opium and 
various forts of drugs ; and from China, tea, ccfl'ee, and 
Japan and china-ware, the other articles are compara- 
tively of a trifling value.— Sugar has occafionally been 
imported in fmall qiMiitlties but being at prefent (Janu^ 
wy 1794) fubjecb to heavy duty it is in ciFcd nearly 
I rohibiied. 

The whole average amount of the cuiloms and inland 
duties on the Import^trade of India and China to Great 
h-iiaiv, may be cfiimaied at upv^ards of a million per 
annum, and the falc amount th<.eof at nearly fix mil- 
iums pL) annum, 

III. The ti mporary riouts of the Company, 
conliil. 1 It. Ofihc Tole and cxclufive trade with /«///</, and 
other par;.s within the limits already deferibed ; fo that 
none other of the King’s fuhjefls can go thither or trade 
liiere except it be by leave of the Cempany ; or purfu- 
ant to the dirediions of Utat. 33 Geo, 3, c, 52, IV.— 
2//;. They have the adininillraiion of the government 
ai d revenues of the territories in India, acquired by 
thvir conqutJls during their term in the exclu/ive trade; 
fubjt ft nevcrtlultfs to the vaiious checks and rellriflions 
contained in the fcveral ilatules, which veil that admini- 
ilratiori in them. 

The rights which the Company poflefs In perpetuity, 
are, to be a Body Corporate and Politick, with perpetual 
fucceffion. See ^/<//. 3 Gco/z. r. 14; jy Cio, 2. r. 17 : 21 
Geo. 3. e, 65. — To pLifvhafe, acquire and dirpofe at will 
of lands and tcncir.cnu in Gieat Biitain. In their charter 
of 10 ly, 3. the value in Great Britain was not rc- 
flrifUd ; butby 3 Geo, 2.r. J4 { 14, the value therein 
is not to exwtcd 10,000/. pei «//;/;/«,— By the charter of 
King IFilUcm, to make fcttlcmcnis to any extent, within 
the limits of their cxclufive trade; build forts and for- 
tifications ; appoint governors ; ereft courts of judi- 
cature ; coin money; raife, train and roullcr forces at 
fca ;^nd 'and, lepel w'longs and irjurics, make reprifals 
cn the lavaotxsor diiturbers cf ib;ir peace; and con- 


tinue to trade within the fame limits, vdth a joint Jink 
for ever, although their exdujtve right of trading (hall 
be determined by parliament. See the three (latutes im- 
mediately above cited ; and aa to the forces, ^tats, 2 j 
Geo, 2. c. 9 : 1 Cio. 3. r. 14 : 21 Geo. 3. c, 65 ; 28 Geo. 3* 
c, 8, e.XDlained by 3tat. 31 Geo, 3. r. 10. 

Theje rights, it appears, the Company hold under the 
immediate authority of Parliament; they embrace all 
thofc of the old chartered Company which fubfilled from 
the year i6oo to 1708, when, as has been already obferv- 
cd, they became veiled or abforbed with all their for- 
irelTes, fcttlcments and f.tdlories, and other property real 
and pcrfonal, in the prefent United Company.— They are 
a perpetual Corporation ; and although their exclufive 
right to the trade, and their power of adininiflering 
the government and revenues of India, were to be de- 
termined, they would Hill remain an incorporated Com- 
pany in perpetuity; with the exclufive propertyand pof- 
feffion of Cakutta and Fort ff'illiam, Madras and Fort St, 
George, Bombay, BeneooUn and St, Helena, and various other 
fettlements and landed eflates in Indiax and alfo aright of 
trading thither, with a joint flock ; together with all 
their repofitories and other conveniences adapted to their 

I commerce and the prefer vation of their merchandize^ 
both abroad and at home. 

I The only privileges they can be conflitutlonally de- 
prived of, are, thofe of trading to the exdujion of others, 
and of go'iernrng the countries and coIle£lingand appro- 
priating the revenues o( India, See po/ IV. Stat.^^Geo^ 
3. r. 52. Div,s^. 

IV. The Statutes mofl inicrcfling, and of mod con- 
fequence, befides thofe already enumerated and referred 
to, arc Stats, 13 Geo, 3. c, 63 : 24 Geo, y fe£, 2. c, 25 : 

I and 33 Gto, 3. c. 52, of which an abdradi of lome length 
feejned here ncceffiary. 

I The other (latutes now in force relative to the trade 
and concerns of the EaJl- India Company, but which it 
does not feem expedient to (late at large, are — Stat, 
g id 10 IV. 3. c. 44. § 69; by w'hiVh perfons trading to 
the EajUIndies, arc firll to give fccurity for caufing all 
goods laden on their account in India, to be brought, 
without breaking bulk, to fome part of En jand or IVaUi, 
and there to be unladen and put on land. Tne amount 
of this fccurity is regulated by Stat, 6 An. c. y—Stat, 
7 Geo, I. f. 5. 32, 33, enabling the Company to borrow 

money on their Common Seal. — By Stat. 25 Ges. 2 c, 26, 
which is now expired, infurance of fhips trading to India 
under foreign commiffions, was prohibited. — Stat. 7 Gto, 
3. 6. 49. § 1, as to making divid^iJs ; and § 3, as to 
ballots. — See alfo on the finnc point Stat, 10 Geo. y c.47. 
f 3.— The faid Stat. 10 Geo. 3. c*. 47. in § 4. idi. de- 
clares chat crimes and opprefOons again fl His MajeflyN 
fubjedls in India may be puniffied by information in the 
Court of K. B. in England.-^Stat. 12 Geo.- 3. c, 54, as to 
building new fhips.— I'pCto, 3. c. 8, as to the ti.mc 
of cleding Directors. — Stat. 21 6Vc. 3. c 70, regulating 
in fcveral particulars the power of the Supreme Court at 
Foit fFilliam ; an<i of the Governor General and Coun- 
cil of Bengal. 

By the Stai. 1 3 Geo. y c, 63, foi cllnb idling certain 
rules and orders »he 1.1 j^agen enr i f uie ..fi.iirs o,' the 
Company, as well in Ehr.. i. " ( m. 1.4 f-rabir al- 

terations WC;v m.vdc .1: 111. iiu II c; il. iivy. 

It 
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It tliat the Court of JMrcilori fliould in future 

be elci^cd for four years; fix members aunually; but 
none to hold their (oats longer than four years. I'hat 
no per(bii fliould vote at the clcAion of the Directors, 
had DOC poHefled their flock twelve months.— This 
6'/a/. alfo encrcafcd the qiuliiications for a voce from 
500/. to 1000/. (Sec li.)*“fhe ilatutc ordair.ed that 
the Mayor’s Court of Calcutta, fhould in future be con> 
iined to fniall mercantile caufes, to which only its jurif- 
diclion extended before the teriitotia! acquificions. 'I'hat 
in lieu of this Court, a new one ihould be eiUblilbed at 
Foit H’tlluvt!, under the title of the Supreme Court of 
Judicature, confiding of a Chief Juflicc, and three Puifne 
liidgc.-.; and that thefe judges be appointed by the Crown. 
That a Superiority be given to the prcfidency oi Bengal, 
over (he other prcfidencies in India. 'Phat the power of 
nominating and removing the Governor-General and 
Council at Fort Id 'tWtam and Bengal, Should be veiled in 
the Diredors. [By Stat. it6 Qn. 3. <*. 35, it is declared 
that His M»j?fty*s approbation of the appointment of the 
Governor-General and Council of Fort IP'iUiamy is not 
tieceflhry.] The falaries of the Judges were alfo fixed at 
3^00©/. to the chief jaflice, and 6©oo/. a year to each of 
the other three. The appoint neius of the Governor Ge- 
neral and Council were fixed the ftrfl at 25,000/. and the 
four others at 10,000/. each, annually. 

It hds been laid, we know not on what foundation, 
that no proportionable benefit has refulted from this ad 
to the Company ; that on the contrary, this court of 
juilice occafioned much difeontent to the natives, as well 
as diflatisfadion to the Company’s iervants. This being 
a political quellion, the diiculfion of it is by no means 
applicable to the defign of this work. 

By Stat. z\ Geo. 3-/;//*. 25? three things were in- 

tended. — 1. The eftablifhing a power of eomrcul in this 
kingdom, by which the executive government in Ind'-a, 
h conneded with that over the rell of the empire. — 2 The 
regulating the condud of the Company’s iervants in In- 
dia, in order to remedy the evils chat haJ prevailed there. 
—3. The providing for the punifhmcnr of crimei which 
might refifd difgracc upon Great Britain, 

1. Six perfons are to be nominated by the King, as 
Commillioncrs for the affairs of India, of whom one of 
the Secictaries of State, and the Chancellor of the Ex- 
chequer for the time being (hall be two, and the Prefi- 
dent is to have the calling vote if equally divided. (Sec 
Sfat, 33 Cio. 3. r. 52. div. I.) New Commiflioners 
are to be .ippointed at the plcafure of the Crown.-— The 
Memberb of this Boaid of Controul, are fworn to exe- 
cute the feveral powers and trufts repofed in (hern, wiih- 
f.ivuur or afrcdioii, prejudice or maliro. The Court 
of Diredors are to deliver to this Beard, for their ap- 
probation or alteration, all II1inute^, orders, and refo- 
Ju'.ior.s of theihfi-lvcs, and of the Courts of Proprietors } 
and copies ot all letters, orders, and inllrudicns pro- 
pofed to be Tent abro »d. None to be fent until after luch 
pievious t'oniinuni'-iition on any pretence whatever. The 
Diredors are to appoint the ferk^ants abroad, bu^ power 
is given to the King by his Scuetary of State, to jccall 
ihe (jovernors and Members of the Cciintils, and all in- 
ferinr Magillrates. '1 he Council of Bcngtil are fubjeded 
to tne direction of the Company at home ; and in all 
except thofe of immediate danger and nTeceflity, 
r..:.4ai.i'jd from adling w!<!iout orders from Endanl* 


COMPANY, IV. 

Another this Aft is, to redrefs the grlevincev 

of the natives of IfidU'% to provide for the payment of 
the debts of the Nabob of dlrcot^ which arc a bitirden on 
his country; diferiminating at the fame time thofe which 
were juftly incurred, from thofe which were forced upon 
him by the injaflice and extoriion of Britijb opprclTors ; 
to afeertain the indeterminate rights and pretenfions, on 
which fo many differences aro^ between him and the 
Rajah of Tanjort ; and to deli^ er the Zemindars, and 
other native landholders of India, from oppreflion ; and 
to fecure to them their poircflions by pcraiatieiu rules of 
moderation and juilice. 

2. A material part of this bill is direfled alfo againd 
the abufes faid to have prevailed in the civil and military 
departments ; enjoining a thorough rcvifal 0/ their efla- 
blifhmenc, together with the fuppreflioii of fuch places 
as are found to be ufelefs, and of fuch expenccs as may 
be conveniently avoided. And in order to prevent any 
delufive (how of retrenchment, or any future deviation, 
this reform is diredled to be conflanrly fubmitted in its 
whole (lace and progrefs to Parliament. (See alfo ^tats. 
28 Geo, 3. c. 8. ; 31 GVo. 3. r. lo.) 

Cadets and writers were heretofore fciA^ to hui'.a in 
fuch numbers as to remain a burden upon the Company’s 
eflablifhments. 'riiefe arc reduced to a certain comple- 
ment not 10 be exceeded. 

A fyflem of fuccelfion by fenlority is eilabliflied by 
the ail, to prevent the fervants of the Company fiom ri- 
ftng, merely through intcrcll without merit ; leaving 
however to the Councils abroad the power of bringing 
forward, for realbns to be by them alligned, any perfons 
of extraordinary merit or capacity. (Sec pojl, ^tat. 33 Geo, 
3. c , 52. diy , 3.) 

3. Security having been heretofore derived to delin- 
quents in India, from the circumflance of their oflences 
being committed within the territories of Indian piincc:, 
fo as not to come within the cognifance of the Brittjh 
Government ; this acl provides againfl fuch evafions in 
future, by declaring the cfl'ence equally puniflirible, in 
whatever territory o( India it is commit ted. I'he acl of 
receiving prefents, is declared to be in iifelf extoition, 
and punifliiibie accordingly. The offences ofdifobeying 
orders, and bargaining for offices, arc pronounced to be 
mirdemeanors ; and it is provided that ofleiiders fiiall not 
compound for them with the Company ; nor ever be re- 
flored to appointments in their fcrvicc. Collc^lors and 
receivers are bound by oath not to receive any private 
gratuity over and above the legal tribute. 

With a view to prevent, or more eafily punifh ihc mif- 
condudl of the Company’s fervants, fcicral rtgulatjons 
were made by this Ilatuie for the difeevery of their pro- 
perty on their return to Enpfland from Lidia ; but wiiitli 
were all repealed by Stat. 26 Gee. 3 c. 57. § 31. 

The Attorney ^General or Court of Drreilors. may ex- 
hibit an information againil any perfon guilty of the 
crime of extortion., or other mifdemeanors cummitted in 
the Eajl-lndiis.^ after Januayy i, 1785 ; which informa- 
tion is to 1^ cried by Commiifioners fclcded from both 
Houfes of Parliament. 

The eleilion of ihefc CommlfTioners is regulated by 
Stat. 26 Geo. 3. e. 57, which in fubllarice din els as fol- 
lows. The Lords arc to ballot for twerty-fix of their 
lic ufe, and the Commons for forty of their nunMjer ; 
their names are again to be put into a box, to be drawn 
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6at by lot^ io pr^fenee of three Judges, (one of the Court 
of AT. B. one of C. F, and one Of the Exchequer) and'of 
the parties; and the defendant may ferimpiwily challenge 
thirteen peers and twenty commoners; and he as well as 
the profecutor may challenge as many as they pleafe for 
cavfifwvn. The firft five names of the Peers, and the 
firdfeven names of the Commoners which (hall be drawn 
without challenging, (hall be returned by the three 
judges to the Lord Chancelhr^ to infert their names, 
with thofc of the three Judges in a fpechl rommlffion^ for 
them or any ten of them, of whom one of the Judges al* 
ways to be one, to hear and determine every fuch informa- 
tion, and pronounce judgment thereon; fuch judgment 
to be enforced by the authority of the Court of K. B. 
and to be cd'e^ual and conclufivc to all intents and pur- 
pofes whatfoever.— This as well as the former adl alfo, 
contains many other diredlions relative to the trial, as 
alfo relative to the difpeaiing juAice, both in criminal 
and civil cafes in 

The above S/a/, 2\Geo, 3. c. 25, is explained by Stat, 
28 Geo, .3. c. 8. as to the forces, (Sec ante III. and Sta/* 
31 Geo, 3. c, JO,) the annual accounts {ante 2.) and the 
power of the CommiAioners as to falaries and gratuities. 

In confcquence of the regulations adopted under this 
flatute, it has bet*n afTerted, we believe with truth, that 
the adniiniAration of our Indian pofTcfTions and trade has 
become regular and eAicient ; the credit of the Company 
has increafed ; the price of Aock has advanced; 
the trade of the Company has been almoil doubled ; the 
duties paid to the Public augmented ; tranquillity for 
many years maintained, and a nec'efTary and politic war 
Aipporced with dignity, and terminated (in I791) with 
fuccefs and honour. 

The Stat. 33 G<?<7. 3. r. 52, the commencement of 
which in India is appointed to take place on the lA of 
Fthuary^ i794> being of the greateft importance on this 
fubjedl is here prefented in the form which Teemed beft 
adapted to elucidate the purpofes for which it was paA. 
As it concerns,— I. The Controul in Gr<r/7/ — 2. 
The Governments abroad.— 3. Patronage and rule of 
promotion.— 4. The general trade.— 5. Limitations on 
the exclufive trade to and from India,— b. What Aiall 
at prefent be deemed illicit or clandeAinc trade. — 7. 
Appropriations of the Company’s revenue.— 8. The 
method of fuing for forfeitures and penalties, and pro- 
ceeding as tofeizurcs. — 9. Regulations of general juAice 
in India ; and as to the Direflors.— 10. The Aatutes 
repealed, 

I. The provides for the continuation of the Board 
of Controul in all its parts; except that the perfon ArA 
named in the King’s Commlflion is to be Prefident; 
and inAead of the CommiAioners being limited to fix 
Privy Councillors, the number is indennite, reAing in 
the King’s plcafure ; of which however the two princi- 
pal Secretaries of State, and the Chancellor of the Ex- 
chequer, arc to be three ; and His MajeAy may if he 
pleafes add to the liA two CommiAioners not of the Privy 
Council. 

The King may give 5000/. a year among fuch of the 
CommiAioners as he pleafes ; which together with the 
lalary of the Secretary and Officers, and other cxpcncft 
of the Board, are to be paid by the India Company, and 
not, as formerly, by the Civil LiA; the whole not to ex- 
cccd 16,000 /. per annum,, 

VOL.I. 


Oaths ire prefertbed for the CommiAionm and^ thdr 
officen. The office of a Commiffioner, or chief Secre- 
tary, is not to be deemed a new office to difsble them 
from fitting in parliament. Nor is the appoWm^nt of 
a Commiffioner not having a fala^, or of a Chief Secre- 
tary to vacate a teat. Three wommiffionera mull be 
prefent to form a Board. 

The Powers of the Board arc in fubAance the fatt\e as 
under former adls of parliament. They are to fuperin- 
tend, direfl and control all adts, opei^tions and concerns, 
which relate to the civil or military government and re- 
venues of the BjitiJh territorial pojlcuions in fiib- 

je£l to the reAri(Aions after mentioned, l^hey and their 
officers are to have acceft to the papers and records of the 
Company, and to be furniOied with copies or extrafls of 
fuch of them as Aiall be required. They are alfo to be 
furnlAied with copies of all proceedings of GeneraP 
Courts, and Courts of Direflors, within eight days ; and 
with copies of all di (patches from abroad, relating to 
matters of government or revenue, immediately after 
their arrival. No orders on thofe fubjedls are to be fen^ 
by the Company to India, until approved by the Board, 
and when the Commiffioners vary or expunge any part of 
the difpatches propofed by theDire£lors, they are to give 
their reafons; and all difpatchfli are to be returned to the 
Court of Diredors in fourteen days. The Direflors may 
Aatc their objedlions to any alterations, and the Com- 
miAioners are to recon fider them ; and if they interfere, 
with what the Diredlors deem matters of Commerce, the 
Diredors may apply to the King in Council to deter- 
mine betwixt them. But the Board are reAri^ed from 
the appointment of any of the Company’s fervants. If 
the Dire£lors, on being called upon to propofe difpatches, 
on any fubjed relating to government or revenue, Aiall 
fail to do fo within fourteen days, the Board may origi- 
nate their own difpatches on that fiibjedl. 

The Board are not to authorife any increafe of fedaries, 
or any allowance or gratuity to be granted to perfons 
employed in the Company’s fcrvice, except the fame 
Aiall be Aril propofed by the Company ; and their inten- 
tion and reafons for fuch grant are to be certified to both 
Iloufes of Parliament, thirty days before the falary can 
commence. 

The Dire£lors are to appoint three of their Members 
to be a Committee of Secrecy, through whom difpatches 
relating to government, war, peace, or treaties, may be 
Tent to and received from India, This Committee and 
their clerks to be fworn to fccrecy. 

Orders of Direftors concerning the government or re- 
venues of India, once approved by the Board, are not 
fubjefl to revocation by the general court of proprietors. 

2. The forms of government over the preudencies of 
Bengal, Fort St, Gioige, and Madras, are continued in all 
tlieir cAential parts. For Bengal by* a Governor General 
and three Members of Council. For each of the others, 
a Governor and three Members. 'I'hcfe latter with re* 
fpe^ to treaties with the native powers of India, levying 
war, making peace, coliefling and applying revenues* 
levying and employing forces, or other matters of civil 
or military government, are to be under the control of the 
Go^^ernnient^Generml of Bengal ; and ate in all cafes what- 
ever to obey their orders; unlefs the Direflors Aiall have 
fent to thofe fectlements, any orders repugnant thereto 
not known to the Government-general; of which in that 
3 I cafe 
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cafe they are (o pve the Government'general immediate 
advke. 

The Court of Directors arc to appoint to tbcfe fcveral 
governments; namely, the Governor-General, the two 
other Governors, and the Mcjtibcrs of all the Councils ; 
and likewife the Commander in Chief of all the Forces, 
and the three Provincial Commanders in Chief. None 
of the Commanders in Chief are; ex officio^ to be of the 
Council, but they are not difqualified from being fo, if 
the Directors fhall think to appoint them : and when 
they are Members of the Council, they are to have precc- 
dcQce of the other Coiinfellors. The Civil Members of 
Council, arc to be appointed from the lift of Civil Ser- 
vants who have rciided twelve years in the fervicc in 
Imlia* 

The Direflors may appoint to any of thefe offices pro-^ 
vifionally, but without falary, till the peribns appointed 
(hall adually fucceed in pofteffion. Any vacancy of Go- 
vcrnor-Cfcncral, or Governor, when no proviftpnal fuc- 
Ceffor is on the fpor, is to be filled by the fenior of the 
Civil Counfellors, till a fucceftbr (hall arrive ; and the 
vacant feat in Council thereby occafioned, fliall be tem- 
porarily fupplied from amone the fenior Merchants, at 
the nomination of the acting Go ernor- General, or Go- 
vernor, if only one Couniellor (hall then remain ; and 
on other occafions, the (fovernor- General and Gover- 
nors, may I'uppiy vacancies in Council from the lift of 
fenior Merchants, until fucccflbrs duly appointed (hall 
arrive to take their Teats. In all thefe calcs, the ialaiics 
and allowances are to follow the acting Members while 
in office. If the Dire^Iors fail to appoint to vacancies in 
two calendar months, after noillication thereof, the King 
may fupply them, and the Direftors (hall not remove 
any perfon fo appointed. In all other cafes, the Direc- 
tors have the power of recalling or dirmiffing any fer- 
vants ; and the like general power is veiled in the Crown. 
Appointments made before the ad, not to be diilurbed. 

The Commander in Chief of all the Forces, when at 
either of the fubordinatc fcttlemcnis, is to have a feat at 
the Council Board, but is to have no falary in refped 
thereof ; and if the provincial commander is a Member 
of that Coum il, he may continue to deliberate, but his 
voice ihali be fufpended as long as the other fhall re- 
main. 

Provifion h made for fupplying the place of any Mem- 
ber of Council difabled from attending by illnefs. 

The departure of any Governor, or Member of Go- 
vernment, or Commander in Chief, from Int/ia^ with 
intent to come to T.um^e^ or any written refignaiion de- 
livered in by them, fnall be deemed an avoidance of 
office, and the coming into any part of Em ope ^ Ihall be 
a fufficirnt indication of that intent. No falary fhall be 
payable to any officer or his agent during abfence, un- 
lefs employed on adual fervice ; and if any officer, un- 
jefs abfent on fervice, never returns, the falary is to be 
deemed to have cealed from the day of his quieting the 
fetclemenc. 

The preferibes the order and method of condu^ling 
bufincfs at the feveral Council Boards. Powers are given 
to the Governor-General, or Governor, to aft contrary 
to the opinions of the other Members of Council, tak- 
ing upon thcmfelves the foie refponfibilicy. 

Provilion is made in cafe of the abfence of the Gover- 
AOr-Geaeral, and his viiiting any fubordinatc prefiden^ 


vf ; nod in cafe flifllbe ii; the field without t.Coaisi' 
cil, all the governments md of^ipers fhall obey his orders 
and he alone ihall he tciponfihlc. 

All the governments are laid under reftriftions to pte«‘ 
vent war or extenfion of dominion in /W/V», unlefs hoftU 
lilies againft the Company or t|»eir Allies fhall render war 
unavoidable. The Members -of fubordinatc govern- 
ments, afting contrary to this aft, or to the direftions 
of the Government- General, may be fufpended or dif- 
mi/Ted by that government, and further punilhed. The 
fubordinate prefidencies are alfo required to communi- 
cate all matters of importance to the fuperior govern- 
ment with all difpatch. 

The Governor-General, and other Governors, are 
veiled with powers of apprehending perfons, fufpefted of 
illicit correfpondence with the enemies of the Company 
or of Grf^t Britair* Witnciles are to be examined, and 
crofs examined, and their evidence recorded; and the 
parties may cither be tried in or fent home; iti 

the latter cafe, the dcpofitions of the witneftes are alTo 
to be fent home, and arc to be received in evidence, 
fubjeft to impeachment in refpeft to the competency of 
the witneftes. 

'I’o the afting PrcHdent of the feveral Council Board-s 
is given a calling vote, in all cafes of equality of voices. 

3. The Directors arc to appoint fomany cadets and wti- 
ters only, as to fupply vacaneies according to returns from 
abroad. Their ages to be from fifteen to twenty-two ; 
unlefs any cadet fhall have been one year in the King’s 
fervice, and then his age is not to exceed twenty-five 
years. 

All fliall have promotion by feniority of fervicc only. 
Three years* fervice qnalilies a civil fervant for a place of 
500/. a year — fix yeais’forone of 1500/. — nine years 
3000/. — twelve years 4000/. or upwards. None to take 
two offices, where the joint emolunient.s fhall exceed 
this rule. (See a/ifu S/at. 24 Geo. 3. c. 25. Jiv. 2.) 

Nearly the fame regulations are made by this ftatutc,. 
relati-'C to receiving prefents, difobedience of orders, and 
bargaining for offices, as have been already mentioned in 
S/at. 24 Gto, 3, c, 25. tiiv, 3. All the King’s fubjeft » 
are made amenable to all courts of competent jnrifdic- 
tion abroad, and at home, for all crimes committed by 
them in /W/Vi. The Company may compound civil ac- 
tions, but arc abfolucely reilrifted from compounding op 
remitting any judgment or fcntencc whatever in criminal 
cafes. 

Servants of the Company, after five years abfence, can- 
not return with their rank, nor ferve again, unlefs de- 
tained by ficknefe ; or unlefs it be by leave of the Com- 
pany, on a ballot of three parts in four of the General 
Court. In cafe of ficknefs, the Direftors arc the judges 
in the civil fervice ; and in the miliury, the Direftors 
and the Board of Cqntroul jointly. 

4. The Company’s term is extended for twenty years, 
from March I, 1794 ; fubjeft to be determined at or af- 
ter that period, on three years’ previous notice by Par- 
liament, figni^ed by the opeakef of the Houfe of Com- 
mons ; fubjeft however as to the trade to and from India 
to the following limicatious, in favour of fuch private 
merchants as may choofe to trade there. In other rc- 
fpefts, and to and from Cbina^ and other places beyond 
the Cape of Good Hope, the former reftriftions againft pri- 
vate traders, are continued in force ; and if the exclu- 

five 
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five trade limited* Aall be hereafter dticontinyedi 
the Compao/ are fiiil to retain their cprporate capacity 
with power to trade* with a joint ftocb in common with 
othef people. If however any new fettlement fliall be 
obtained from the Chimfe government* feparate from 
the pontinent of AJia^ an export trade thither pre- 
fei'ved to private merchanlc under certain reguladont ; 
and there is alfi> a claufe to preferve to the Southern 
Whalers the benefit of their carrying trade into the Pa- 
cific Ocean, by the wav of Cape Horn^ to the Northward 
of the Equator* Hroited to i8o degrees Weft Longitude 
of LonJo$t : and (hips from Noofka-SaufA, are to bo li- 
ce n fed to trade /rem thence with Japan and China ; but 
are not to bring any goods of the produce or manufa^ure 
of thofe countiies to Great Britain. See ante \\\» 

5. All perfons may export and import goods to and 
it(^01udiat in the Company s Jhips ; except that they (hall 
not export military ilores, ammunition, malls, fpars, 
cordage, anchors, pitch, tar, or copper ; nor import 
hulia callicoes, dimities, muilins, or other piece-goods* 
made or manufadured with filk or cotton* or with filk or 
cotton mixed, or with other mixed materials, unlefs it 
be done by leave of the Company. If the market ftiall 
not be fufficienily fupplied with excepted articles of im- 
port or export, (with an exception of military llorcs and 
copper,) the Board of Conti oul may open that trade alfo 
to individuals. If the Company fhould not export 1 500 
tons of copper annually, private traders may export cop- 
per, in the Company’s fliips, to the amount of the defi' 
cicncy. 

The Company are to furnidi private traders, till 1796, 
with 3000 tons of flipping yearly, computed on the fame 
principle as the Company’s own tonnage is computed, 
'i'he quantity may be incrcafcd by order of the Board of 
Controul, to meet the demands of the private traders ; 
and if the Board order more than the Company approve, 
they may appeal from the order to the King in Council. 
And the Company arc refirifted from charging any 
higher freight than ^Aptr ton outwards, and 15/. />rr 
ton inwards; except in time of war, or in circumltanccs 
incidental to war, or preparations for war, wlitn they 
may charge an increafed rate of freight, in a due propor- 
tion to the rates at which they IhalJ talce up their own 
iliipping, but the propofed increafe can only be made 
by the confent of the Boaulof Co)iiroul ; before whom the 
Dircdlors are alfo required, in 1794, and in every third 
year aftcrwaids, to lay a llatement of the affairs of {hip- 
ping ; and to abide by their order, touching any conti- 
nuance, encrcafe, or abatement of the rate of freight on 
private trade. 

Private traders arc required to notify to the Company’s 
Secietary at home, and to the proper officers in India., 
at a time limited, the quantity of tonnage wanted by 
tlicm lor the enluing feafon, with the place of dtHina* 
lion, and the time when the goods will be ready for (hip- 
ping. At home, this notice is to be given before the 
3 III of Auguji for the fliips of the enfuing feafon, and 
before the 15th of ^eptemher.^ they arc to depolit the fuin 
for the tonnage, or give fccurity to the Piredfors for 
payrocni of it. Before the 30th of they are to 

deliver a lift of the forts and quantities of the goods in- 
tended to be fent. In failure ol having them ready, by 
the day fpecified in the notice, they arc to forfeit then 
depofu or the fccurity* afid alfo their tonnage for that 


turn* Similar roles are prescribed for fhipping gooffs^ 
\Sc* in India s but it is left to the governments there to 
fix tbe times, natneihc officers, to whom nottcee 

are to be riten. The Company is to have the benefit 
of all for&ted and vacant tonnage, and if more is de- 
manded for private trade than the quantity limited, every 
perfon U to nave hia due proportion ; and notice is to be 
given him thereof feven days before the day for making 
the depofits. All private trade is to be regiftered in the 
Company's books, and* in default of being regiftered* 
it is to to confidered as illicit trade* and puniihable ac- 
cordingly. * 

The reftri£lions of the law againfttbe Company’s fer- 
vants* or others, from adling as fadlore for foreigners* or 
lending money to foreign Companies, or on bottomry of 
their ffiips, or affifting them with remittances by bills* 
are repealed. And all legal impediments to the reco- 
very of debts* under any pretence that they were incur- 
red illicitly, and againft the letter of thefe abrogated 
laws* are removed; and all perfons in Indian not fpeci- 
ally prohibited by the Company, or reftrided by their 
covenants* are authorized to ad as mercantile agents for 
any who may choofe to employ them ; and if there (hall 
be a want of fadors (properly qualified and authorized) 
the Company are to licence free merchants* with the ap- 
probation of the Board ef controul ^ fo that there may be al- 
ways a proper fupply of agents for conduding the private 
trade abroad. But the becoming fadors is not to exempt 
any perfons from being amenable to the general autho- 
rities of the governments in India ; and all agents are 
reftrided from going beyond ten miles from (bme prin- 
cipal fettlement, without fpccial leave. 

As a further relief to private traders, the duty of i per 
cent, granted by an ad of King fUlhamt on goods im- 
ported in private trade, is, in refped to the India trade, 
repealed \ and the Company’s former charge of z per cents 
difeontinued, and in lieu of thefe, and in faiisfadion of 
thecxpcnccs of unlhipping, hoyage, cartage, warchoufe- 
room, forcing, lotting, and felling private goods, the 
Company is to have 3/. percent, on the grofs amount of 
the Talcs of private trade, the cuftoms thereon included. 
The repeal or the allowance thus fubftituted, is however 
not to extend to fpccial engagements made between the 
Company, and any of their officers touching their privU 
leges. 

For the eafe of manufadurers, who may import any 
articles of raw materials ; rules, or by-laws are to be 
framed and ellablifhed for bringing them to as early a 
fale as poffible; and for preventing any undue preference 
in the Tales of the fame commodity amongft any of the 
importers, whetlicr the goods belong to the Company or 
to individuals* the Tales are to be open and public, by 
inch of candle, and the whole confignmcnt bought in 
by the private importer, is to be delivered out to* him* 
on payment only of the duties and other dues thereon. 
All other goods imported in private trade, are to be fold 
and treated as Jieretofore, according to the by-laws of the 
Company; and all goods ih private trade are to pay to 
Government the fan>e cuftoms as goods imported by the 
Company on their own account. 

And inafmuch as the allowance of 3 per lent, and the 
rates of freight, will be infufficleht to indemnify the 
Company their adual charges upon private trade* the 
Lrgliliiture nas exempted the Company from aftions for 
' 3 1 2 loftee 



EAST-'INDIA COMPANY, m 


JoAes or embezzlements which a common carrier mighty 
in ordinary cafes, be liable by law to make good to the 
owner. But the a£l provides that the Company’s ofH' 
cers, and all perfons through whofe means or negligence 
any iofs (hail happen, (hall be liable to make it good to 
the owner ; and it gives a further remedy to the owner, 
in certain cafes, to recover facisfaAion, by enabling him 
to profectite under the written engagements or fecurities 
taken by the Company for the fate keeping of their own 
merchandize. All the taws prohibiting the import of 
goods from any other place than that of their growth, 
and for continuing all prohibitory laws, in refpcd to the 
confumption or wearing of foreign manufaflures are con- 
tinued. (Sec title Nivi'igatio7i‘jl^}s), 

6. All the old laws for ^TtstTiiingClamleJiineTraih' 
with and from lending toor afliiling, or being con- 

ccincd with Foreign Companies, or Foreign Traders, 
are wholly abrogated ; and the following provifions arc 
iubnicuied in their place , obferving that the penalties are 
made to extend only to fuch of his MajeAy’s fubje^s as 
belong to Great Bf itainy Gutmjy, ^Ueriky, Sark, 

Mati, Faro lJUi% or to the Colonies, lllands, or Planta- 
tions in America^ or the Jf’ejt Irisn , and that all ve/Tels 
and goods forfeited, may be feued by any of the Com- 
pany’s Officers in Imiui or China. 

Perfons going unlawfully to lnd.a, and trafficking 
there, forfeit (Inps, vefTels, goods, and merchandize, 
and double the value thereof; one- fourth to the inform- 
ers, and three- fourths to the Compaoy, they paying 
thereout the cods of profecution. 

Perfons unlawfully going to India, (liall be deemed 
unlawful traders, and fubje^ to the foregoing penalties 
and forfeitures, and may alfo be profecuted as for a crime 
and mifdemeanor, and be liable to fine and imprifon- 
nicnt. One moiety of the fine goes* to the King, the 
other to the Company, if they prolecutc, or cll'e to any 
cclier informer. 

Perfons unlawfully reforting to India, may be felzed 
Siod fenc home for trial ; and on arrival, they aic to give 
bail, or be committed to prifon. 

Perfons difmiAed the iervice, or whofe licenfes (hall 
have expired, if they continue in India, are to be con- 
sidered as illicit traders, and are made fubjed to penal- 
ties and forfeitures of goods, idc. as fuch. 

Goods fliippcd clandcllinely, or fuch as arc rcftrifled 
by the a^, and goods unlhipped at fea, fliall be feized 
and forfeited, with double the value, and the Mailer, 
or other officer, knowingly permitting or fuffirring the 
fame, (hail forfeit all his wages to the Company ; to be 
deducted out of the monies payable to the owners, and 
be difabied from again acting in the fervice. 

Any who fljall folicit for, or accept a foreign umtni£ion 
to fail to, aiid trade in India, (Itali forfeit 500/. half to 
the Company, and half to the profecutor, or the whole 
to the Company jf they Hiall piofecutc. 

/^ll Governors and Cownfellors are prohibited from 
tradirtg, except lor the Company; and all Colleftois, 
Supervjfors, and others employed in the Revenues of 
Btngal, Bahai, and Orijfa, or their Agents, or any in 
trull for them, are probibired from inland trade, except 
for the Company. The Judges ofthe Supreme Court of 
J^cature in Bengal, are ab.^olutcly prohibited from 
trkffkk ; and none without the per million of the Cor' 
piA/> feall trade in fait, becile-.nutj tobacco or rlcv, t \ 


pain of forfeicareof the goods, and treble the value, one 
moiety to the Company, and the other to the profecutor. 

None (hall fend goods from India to the Coniinehc of 
Europe, by any other channel than as allowed by the 
on pain of forfeiture of double the value: but this re- 
(Irieiion is nOt to extend to matters of agency, only on 
the account houd fide of any foreign Company, or foreign 
Merchant. 

7. Appropriation. Fir fi in India. The territorial 
revenues are to be applied in the firit place, ih defraying 
all charges of a military nature. Secondly, Inpayment 
of the intcrell of the debts there already, or hereafter to ‘ 
be incurred. Thirdly, In payment of the civil and com- 
mercial ellablilhments. Fourthly, In payment of not 
lefs than one million per annum for the Company’s inveA- 
meiits of goods to Europe, and remittances and in veil- 
ments 10 China*, and the furplus, if any, is to be applied 
in the difeharge of debts, or fuch other purpofes as (hall- 
be diretlcd from home.. The fuin allowed for invell- 
ments, may from time to time be increafed to the ex- 
tent of the diminution made in the annual amount of the * 
intered of debts, which (hall be paid in Jinfia, or cranf- 
ferred home; for which transfer, provifion is made toan^ 
extent of 500.000/. a year, by Bills of Exchange to be 
draw'n upon the Company ; and if the creditors lhalJ not 
fubferibe to that amount, other perfons may fubferibe, , 
and the money advanced by them for hills is to be ap- 
plied in dii'chargc of fuch debts, .md this rule is to be 
continued till the India debt (hall be reduced to two 
millions. The Company may increafe thefe transfers 
home, but the Governments abroad are relinked from ' 
exceeding the above amount without their orders. (Sec 
Sta/, 34 Geo, 3. c.— ) 

Seeondiy at home. The net produce of the Company’s • 
funds at home, after payment of current charger, arc 
thus appropriated. Fiill, In payment of a lo per cent. 
annual dividend, on the prefent, or any increafed amount 
of tlic capital Aock of the Company. Secondly, Of ■ 
500,000/. /iT t.t^nuni to be fet apart on the firll of March, 
and ihe firfl of September, half yearly ; and applied in the 
dilchargeof the before meniioncd Bills of Exchange, for 
the aforefaid reduflion of the India debt. Thirdly, Of' 
a like annual fum of 500,000/. to the ELxchequcr, to be 
applied by Parliament for the ufe of the Public, and to « 
be paid on the full of January, and the firil of July, half* 
yearly, by equal inllalments. And, laAIy, The (urplus 
may be applied in the more fpeedy redutlion of the India 
debt, till reduced to two millions ; orin di(chargingdebt»‘ 
at home, fo as not to diminiih the bond debt below 
1,500,000/. Subjedl to thefe appropriations, and after ' 
the debt in India is reduced to two millions, and the' 
bond debt at home to 1,500,000/# onefixth pare of the 
ultimate furplus is to be applied to an increafe of divi- 
dend of the capitaMloc.k, and \\itvcmd\n\\gfi*vefixtbsp. 
is to be made a guarantee fund, or collateral fecunty for 
the Company’s capital Hock, and their dividend of 10 
ter cent, until fuch fund, by the monies paid by the Com- 
pany, and the iiuerelt thereof, (ball have amounted to • 
twelve millions ; and after that time, the (aid fivefixths 
of the furplus is to belong to the Public in full right. 
Theie five-fiatbs are to be paid into the Bank, and laid 
out in the purchafe of redeemable annuities, in the names 
of the Commiffioners for the reduction of the oational 
debt, who are alfo to receive uc dividends, and Jay them 

. out ^ 
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our in like marner, until tivelvr millions have been in- 
veiled. That beinj accomplifted, the annual dividends 
of the dock parchaied therewith, are, in the iirft place, 
to make good any defalcation in the Company’s reve^ 
nues, to pav the \o percent, dividend, and thcre^ 

to, thofls dividends are to belong to the Public. If on 
the Company’s exclufive trade being determined, their 
own aflets Ihall prove infutheient to make gojd their 
debts, and aUo their capital dock rated at t iO per cent. 
the excefs of Aich guarantee- fund ia to mike good the 
deficiency, as far as it will extend; and in the event of 
the Company difeontinuing their trade altogether, the 
excffs is to belong to the Public. But if the Company 
ihall continue to trade with a joint dock, then the over< 
plus, and the annual dividends thereof, are to renaain as 
a like guarantee for a dividend of \cper cent, and for the 
capital rated at aoo/. percent* as long m the Company 
Ihall trade with a joint dock; but fubjed to the making 
good any fuch dehekneies, the faid fund is to be deem- 
ed the property of tnc Public. 

If the bond debt at home, or the debts abroad, after 
being reduced to the funis before limited, fliall be again 
increafed,^ the former appropriation is to be revived un- 
til thofedeBts ihall be again diminiihed to their refpec- 
Cive dandards before limited. 

Any deficiency in the funds to make good the 500,000/. 
to the exchequer in any year, is to be made good in the 
exced'es of liibrequenl years ; unlefs it happens in time 
of war or by circiimllances incidental to war ; in which 
cafe the deficiencies are not to be carried forward as a 
debt on the etnnual funds of the Company, nor to be 
brought forward as a debt to be paid by the Company, 
unlefs only in ihe event of their ailets, on thcconclufion 
of the exclufive trade aflbrding more than fudicient to 
make good the capital dock rated at 200 /. per cent ; but 
any excefs of fuch afiets beyond that amount, is liable 
to make good the deficiency of any fuch payments to 
the Public ; no intered is to be computed in the mean 
time on fuch deficiency. 

The fecuruies given by the cafliiers of the Bank, are 
to extend to the monies they may receive under this adl, 
and the trcalury is to dired the allowances for manage- 
ment; and if the Company make default in any pay- 
ments, diredled by the a^l, they may be fued, and (hall 
pay 15/* per cent, damages, with colts of iuit. 

The llatufc direfts the manner* in which receipts (hall 
be given; and a power is lodged in the treafury, to give 
the Company further time for payment in cafes of exi- 
gency. And it is declared that neither the claims of 
the Public, nor of the Company, to the territories in 
Jndiaj (hall be prejudiced by the datute, beyond the prolon- 
gation of the term in the exclufive trader The datute alfo 
contains a claufe of mutual acquittal of ail ouc-danding 
demands between the Crown and the Company^ to the 
a4th day of -December 1 792., 

The datute recognixes ihe rights of the Company to a 
fum of 467,896/. ^d. in money and 9,750/. Raft 

India dock; (which Aims conditute the feparate fund 
of the Company, edablilhed under the a£l of 1781 ;) and 
3t is obferved, that it will be more for the general in- 
tered of the ^mpany to continue that money employed 
in trade, computing an intered upon it and to make it 
a fund for a permanent increafe to their dividend of ioj. 


/ler rea/. than to- dj aw it front thejr trading capital for 
any fodden diAriiMUion, Ant\ it then ;uuiiojr/es and 
bmi'S the Cw^mpaoy ti. as-ike a itvior.jd honi rhts 
rare fund,' and theifitcrei! rh^ --'.f, alter tn?* of toi, 
per cent, per annum during {yi t,^r rerm in tac cxclu- 
five trade; and at the end of ihe lerm, li give<« them a 
power of dlipofing of the remainder of this fund as they 
fhall think fit. 

The Company are not to grant any penfions or new 
falaries beyond 200 L per annum^ to any onoperfon, with- 
out the confent of the Board of Controul ; and they are- 
to Jay before Parliament annually, a lid of all them 
edabliihmpnca abroad and at home, in which all penfions 
and new faiaries are to be particularly noticed ; and .alfO' 
complete accounts of all their affairs, receipts and out- 
goings of the preceding year, with edimates for the fol- 
lowing year. 

8. The datute gives alight of foing by nAion,.bill or 
information, in any of the courts of fVefiminfio'^ (in; 
which cafe the venue ii to be laid in London or Midjfefex^) 
or in the fupreme court of judreat^ure in Bengal, or the' 
Mayor’s court at Madras ot Bombay] and in luch fuits 
the legality of feizures of perfons, fhips, or goods, is' 
made cognizable. In cafes of mifdemeanors, the oden- 
ders are punilhable by fine and impri/onmenr, and if 
abroad, they may be fent home, as par: of the punifh- 
ment ; and a capias, for arreiling the accufed party, ia ' 
given in the firfl inflance, which may be compounded^ 
for by bail. 

For fecuring to the crown the duties for goods unlaw- . 
fully traiBcked with, in the cafes of forfeiture of goods,- 
the Attorney General may profccute the offenders, or 
their partnCis, by bills in a court of Equity, waving pe«- 
naltics, and the defendantb fliall make full difeovery of> 
their illicit traiHck upon oath, and (hall be decreed to 
pay all the duties thereupon to Government, and 3O/. 
per cent, on the value of the goods to the Company, and< 
ihall be relieved againfl all other forfeitures, 'i he Com- 
pany may, in like manner proceed againit oflenders by^ 
bill in equity, and if they fail they ihall pay cods. De- 
fendants are to pay*coiis to the Crown and to the Com- 
pany, when the decree fliall be againfl them. Other ‘ 
ufualre^ukcions are made as to informers, pleading, i:fc. 

9. The jurifdidlion of the Supreme Court of judicature' 
at Foi’t William, in caufes of Admiralty, is made to ex- 
tend to the High feas at large ; whereby a defedl in ^tat, 

\ 3 Geo* 3. Ck 63, for conflituting that court, is cured. 

• For increafing the number of magillrates in Bengal,. 
Madras, and Bombay, the fupreipc court of judicature 
in Be?tgai is to iflue commilfions of the peace, in purAi- 
ance of orders iffued in council for that pu>pofe ; and 
any of the juflices, fo appointed, may by order in coun- 
cil, fit alfo in the courts of oyer and terminer, taking . 
the oaths of juflices in England, (excepting the oath pie- 
feribedby theadlof the 18 2, relating ta qualification 

by eflate). The proceedings and judgments of juflices 
may be rentoved to the court of oyer and terminer by 
certiorari, but cannot be fet afide for want of form but on 
the merits only* The juflices may alfo aflbeiate with 
the judges in caufes appealed, when called upon fo to do. 

The Governments abroad may appoint coroners to 
take inquefls upon the bodies of perlons coming to an 
untimely end, and appoint fees to be paid for that duty. 

The 
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The julliccs of the peace may appoint fcaveoaers# and 
ralfe money by alfeiTments for clean (ing, watching and 
repairing the ftreets of Calcutta ^ Mach as ^ nnii Bombay ji 
they may alTo licence houfes for retailing fpirituoui li- 
quors, and fix the limits of thofe towns ; and none are 
to retail fpirits but fuch as they fliall fo licenpe> under 
the penalties of the laws of Gfeat Britain. 

A fpecial oath is preferibed to be taken in future by 
the Direftors of the Company, prohibitory of their ac- 
ting as Dire^iors when concerned in buying from, or fel- 
ling to, the Company any goods; and prohibitory of 
their being concerned in any (hipping employed by the 
Company, or accepting any prefent for any appointment 
of office, oi of being concerned in any private trade 
contrary to the a£i. 

10. The Ads or parts of Ads repealed, arc as fol- 
lows ; St^t. 9 10 3. c, 24. § 81.— The whole of the 

temporary Stat. 5 Cco. 1, c. 21 : and fo much of the fe- 
veral lUtutes as continued it in force.— 5/^/. 7 Geo. i, r. 
21. M. to ^ 9. — The whole of Stat. gGeo. i. r. 26.— 
Stat. 3 Cco. 2. c. 14. § 9 . — Stat. 17 Geo. 2. r. 17. % n 
St.u. 10 Cr>. 3. t. 47. ^ I ^*J‘ 2 .^S/ae. i^Gto. 3. c. 63. § 23, 
to 29 . and § 32. to § 35. — Star. 21 Geo. 3. c. 65. ^ 29.— 
Sfat. 24 Gea. 3. e. 25*. ^ 3. 13, 9 and 31.— the whole of 
Stat. zbGt'o.^.c. 16; — and aS Cfo. 3. r. 57. § 32, 33. 

The repeal is not to extend to offences committed be- 
fore the commencement of the ad, nor is it to afFcd the 
powers of the former Board ofControul, until a new one 
lhall be appointed ; nor to affed the powers given to the 
board bj Stats. 28 CiO. 3 . <•. 8:31 Geo. 3. c. 10, concerning 
the force.s in In, ha. 

EASTINTUS, Sax. E( 7 /l.^Tyfie.] An Eallerly coaft or 
country ; alfo the Eq/i firect^ Euji fide of a river, f:^c. 
Li(f. Vw. Eil. 1 . 

EASTLAND COM I’ ANY. This Company fubfiftcd 
under a charter granted by Queen Ehzabethm 15791 for 
regulating the commerce into rhe Ea/l country \ a name an- 
ciently given, and Hill continued by mercantile people, 
to the ports of the Baltic k fca, more particularly thofe 
of PruJ/ia and Li venia.- 1 hey were by this charter to en- 
joy the foie trade, through the Sound, into Not'^.cay^S-wc- 
//r;/, Polandy Lithuania^ (excepting which was with- 

in the charter of the Ruffhi Company,) PruJJia and alfo 
Paneramtiy from the river Odely Eaftward, Da.:fzitky El- 

and Ko?iing^/lfitr ^ ; alio to Co^enhag'^n and Eif.r.cu'y and 
to FndcVhj, Got bland, Ihnr.holm and OJand. 7 bis char- 
ter was confirmed by another from Charles I. in 1629. 

J')) the Sta/,2^ Caf. z. c. yy the following proviiions 
were made for laying open a very confiderable part of 
this trade : It was declared lawful for any native or fo- 
reigner a: all times 10 have free liberty to trade into and 
from S':i' d Dfuma k and notwithftanding the 

charter tu ilie Laitluvi Merchants or any other charter-— 
And furtlur that every perlon being a fubjed of this 
realm might be admitted into the fcliowfhip of merchants 
of EqltUndoo paying 4^ r. and no more. ( 5, 6. — V/hich 
latter provjfion made the trade to the other parts within 
the limits of the charter cafily acce/Iible. 

EAT INDE SINE DIE. Words i.fcd on the acquittal, 
^•7V. of ^ defendant theft he ,nay go ns: t bout day^ t. i. be ciif- 
miHed. See title Judgment. 

^EA VKS-DROPBERS. Perfons thatliften under walls 
Or^ windows, or the caves of a houlu, to heaiken after 
^ifcQurfe, and thereupon to frame flanderous and irif- 
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chievetn talei, are a aominon nufance, a94 prefntablc 
at the coun-leet: or ,re Widableat the rcfllons.^and 
punilbablc by, fine, and finding furetiei for good leht- 
viour. Kitek. tf Cmiru. zo t 4 Cmiu, 169. See title 
Bt'hanjiour. ..’W. 

EBDOMAD ARIUS. An ehdomadary of officer appoint- 
ed viicekly in cathedral cburchea* to fupeirife the regular 
performance of divine fervicc, and preferibe the particu- 
lar duties of each perfon attending in the choir, as to 
reading, Tinging, praying, fsic. To which purpofe the tb^ 
domadaty, at the beginning of his week drew inform a 
bill or writing of the refpedive perfons and their feveral 
offices, called tabula ; whereupon the perfons there en- 
tered were (tiled intabulati: This is manifelled in the 
(latutcs of the Cathedral Church of Si. Paul, digeffed by 
Dr. Ralph Baldocky Dean of St. PauVs, anm 129c, MSS. 

EBERRMOKTH, EBEREMORS, EBERKMUR- 
DER. Bare, or downright murder. Leg.li.i^c. 
12. See totle Aberemurdtr. 

ECCLESIA. Latd\ The place where God is ferved, 
commonly called a church: But in Ian) proceedings, ac- 
cording to Fitxhnberty this word intends a parfonage; 
for fo he cxprefTes it in a queftion^ whether^ a, benefice 
was ecclejiii Jive capella, zsfe. F. N. B. ^2 2 Jt^,. 363. 

ECCLESLE SCULP rURA. The image or fculpture 
of a church in ancient times, which was often cut out or 
call in plate or other metal, and preferved as a religious 
treafure or relique ; and to perpetuate the memory of 
fotne famous churches. Mon. Ang. Tom. 3. p. 309. 

ECCLESIASTICAL. Denotes fomething belonging 
to, or fet apart for the church ; as dilliuguilhed Ifom 
civil or feculary with regard to the world. 

Ecclesiastical Corporations. Arewhere the mem- 
bers that compofe it are fpintual perfons. 'They were 
ercfled for the furtherance of religion, and pcipctuating 
the rights of the church. Sec title Corpotation. 

Ecclesiastical couits. See title Courts Eedefuf- 
tienU 

Fcclesiasi iCAL JURISDICTION. By Stat. 37 H. «. r. 
17, The delators of the civil law, .illhough they be lay- 
men, fdjc. may cxcrcife eccUftaflical jM 'fdidlion. 

Ecclcsi \STICAL Laws. Scc titlcs Canon Law, Courts 
Eccejiajlical. 

I'^cclesiastical Persons or Ecclesi astjcks. Ec^ 
dfiajlici.\ Churchmen, perfons whofe functions coniik in 
perforniing the fervice, and keeping up the difcipline of 
the church. Sec title CL^gy. 

EDESTIA, From ^Edts, ufed in fomc old charters for 
buildings. 

EDI A, Aid or Help; Thus Du Frefne interprets it; 
but C(nvd fays it fignifies Enje. 

EDICT, Edidum.'] An ordinance or command ; a ffa- 
tute, Lat. Leric. Did. 

EEL-FARES. ^ A fry or brood of eels Stat. 25 //. 8. 
EFFORCIALITER, Forcibly ; as applied to mili- 
tary force. — Mat. Pauf. Anno 1213. 

EFFRACTORES, l.at.\ Breakers applied to 
that break oqen hoiifes 10 ileal. 

EFTERS. Ways, walks or hedges. Blouut. 

EFFUSIO SANGUINIS. Tbcmuia, fine, or penalty 
mpofed by the old EngUfb laws for the Ihedding of blood ; 
which the King granted to many lords of manors: And 
Ills privilege, among others, was granted to the abbot 
of Glajionhury. Cartular. MSS. 

EGYPTIANS. 
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EGYPTIANS, Xpftiani. Commonly called 
Thefeare a ftrangc kind of common-wealtk among thcm- 
ftlves, of wandering impoftors and jugglers who^ade 
their £rft appearance in Girmanjf, about the beginning of 
the fiateenth ceptury, and have fincerpread themfelves all 
over and J/fd, They were originally called Zin^anees 
by the Turks, from their captain Zlnganeus, who« W'hen 
SultM Selim conquered about the year 1517/re- 

fufed to fabmit to the Turkijk yoke, and retired into the 
defarts, where they lived by rapine and plunder, and 
frequently came down into the plains or Egypt, com- 
mitting great outrages in the towns upon the Sftkw under 
the dominion of the Turks, But being at length fub- 
dued, and banilhed from Egypt, they difperfed them- 
felves in fmall parties, into every country in the known 
world ; and as they were natives of Egypt^ a country 
where the occult fciences, or black arc, as it was called, 
w*as fuppofed to arrive to great perfection, and which in 
that credulous age, was in great vogue with perfons of 
all religions and perfuaiions, they found the people 
wherever they came, very eafily inipofed on. Mad, U/iiv. 
JhJ/Jf. 43. p. 271. 

In the compafs of a very few years, they gained fuch 
a number of idle profeiyLes, who imitated their language 
and complexion, and betook themfelves to the fame arts 
of chiromancy, begging and pilfering, chat they became 
troublefome and evpn foirnidable to moil of the States of 
Europe. Hence they were expelled from France in the 
year 1560, and from Spain in 1591- And the govern- 
nient in England^ took the alarm much earlier, for in 
1530, they arc deferibed by Stat. 22 c. 10. as 

“ outlandiih people, calling themfelves Egyptians, ufing 
no craft or feat of jnerchundize, who have come into 
this realm, and gone from (hire to (liire, and place to 
place in great company, and ufe^* great, (ubcil, and 
crafty means to deceive the people ; bearing them in 
hand, that they by palmeftry could tell men, and women 
fortunes ; and lb many times by craft and fubtilty have 
deceived the people cf their money, and have alfo coin- 
j. itted many heinous felonies and robberies.*' Where- 
fore they are dircdled to avoid [depart] the realm, and 
not to return, under pain of imprifonment, and forfeiture 
of their goods and chattels; and, upon their trials for 
any felonies which they might have committed, they 
iliall not be* entitled to a jury de medietate linguae. And 
afterwards it was enabled by Stats. \ isf 2 P.U M. c. 4 : 

5 Eliz. e. 20, that if any fus:h perfons (hall be impor- 
ted into this kingdom, the importer (hall forfeit 40 /. 
And if the Egyptians themfelves remain one month in this 
kingdom; or if any perfon being 14 years old, whether 
a natural born fubje(S>. or Aran gcr, which hath been feen 
or found in the fcllowlhip of fuch Egyptians^ or which 
hath difguifed him, or herfclf like them, (liall remain 
in the (ame one month, at one or feverai times ; it is 
felony, without benefit of clergy. And Sir Mattbnv 
Halt informs us, that at one Suj^olk afTizes, no lefs chan 
thirteen gypfies were executed upon thefe llatutcs, a few 
years before the Uclloration. But, to the honour of our | 
national humanity, there are no inAances more modern ! 
than this, of carryingtheie laws into execution, ^Comm. 1 
165,6- Now by Stat, 23 Geo, 3. r. 51, the faid adl of 5 | 
Eiiz.c, 20, is repealed. And the Stat. 17GV9. 2.c. 5. 
(See title Eagrants) regards them only uuder the denomi- 
nation of rogues and vagabonds. 


•EIA,» irom Sax- An idand. Mat. Paris Anne 88 1# 
See Ey^ 

EJECTA. A woman ravilhed or deflowered • or cafl 
forih from the virtuoua. EjeSus, a whoremonger. Blount, 
EJECTIONE CUSTODIA Ejt^lmcnt de Gardt.] U 
a writ which lieth againft him that calleth out the guar^ 
dian from any land during the minority of the heir, kfg. 
Grig. iSa ; F. N. B. 139. There are two other writs not 
unlike this; the one termed ravijhmtnt de ga)d, and the 
other droit dc gar d. See title Guardian, 

EJECTIONE FIRM-/E; OR EJECTMENT- 

An action ATLAwhy which a perfon ou fled or ainov-< 
ed from the poJrelTion of anellate for years, may recover 
that pofTeiSon : and which a^ion is now ufed as the ge- 
neral mode of crying difputed titles to lands and teae- 
ments.— See 3 199. from whence the fubrequenc 

matter is extracted with addition from ocher fburces. 

A writ of EjeBione Jirm.e, or aflion of trefpafs In EjeB- 
meat, lieth where lands or tenements are let for a term 
of years, and afterwards the lefTor, reveriioner, remain- 
der-man, or any flrangcr, doth ejcdl or oiift the lefTce 
of his term, F. N. B. 220. In this cafe he fhall have his 
writ of ejt^ion or EiWhneut) to call the defendant to an- 
fwer for entering on the lands (b demifed to the plaintiff 
for a term that is not yet expired and ejedUng him* 
And by this writ the plaintiff (hall recover back his terni^ 
or the remainder of it, with damages. 

Since the dilufe of real ailions, this mixt proceeding 
is become the common method of crying the title to 
lands or tenements. It is therefore necedary to deli- 
neate it's hiflory, the manner of it’s procefs, and the 
principles whereon it is grounded. 

The writ of covenant, for breach of the contrafl con- 
tained in the leafe for years, was anciently the only fpe- 
eifle remedy for recovering againfl the Icdor a term from 
which he had ejedled his leirce, together with damages 
for the oufter. But if the Icflbe was ejeded by a (Iran- 
ger claiming under a title (bperior to that of the ie/lbr 
or by a grantor of the rcverfion, (who might at any 
time by a common recovery have dellroyed the term,) 
though the lefTee might ftill maintain an adion of co- , 
venant againfl the leiTor, for non-performance of his 
contrad or leafe, yet he could not by any means reco- 
ver the term itfelf. F, N,B. 145. if the oufler was com- 
mitted by a mere flrangcr, without any title to the land, 
the Jcflbr might indeed, by a real adion recover poflef- 
fion of the freehold, but the leiTce had no other remedy 
againfl the ejdlor but in damages, by a writ of eje^Yione 
firnue, for the trcfpals committed in ejeHing him from his 
fajm. But afterwards, when the courts of equity be- 
gan to oblige the ejedor to make a fpecific rellicution of 
the land to the party immediately injured, the courts 
of law alfo adopted the fame method of doing complete 
juftice ; and,, in the profecution of a writ, of ejedment, 
introduced a fpecies of remedy not warranted by the ori- 
ginal writ, nor prayed by the' declaration ; (which arc 
calculated for damages merely, and are filent as co any 
reftitution ;) viz, a judgment to recover the term, and sl 
writ of pofleillon thereupon. This method feemsto have 
been fettled as early as the reign of Edward iV , chougii. 
it hath been faid to have firfl begun under Hen. VII, bc- 
caufe it probably was then firft applied to it's prelent 
principal ufe, that of trying the title of the land. Bro, 
Ab ; F. N, B. ZZQ, 
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The better to apprehend the contrivance, whereby 
this end is efiefled, it is to be recolleded that the re- 
medy by eje^ment 15, in it’s original, an a^ion brought 
by one who hath a leafe for ycais, 10 repair the injnry 
done him by difpofrcfllon. In order therefore to convert 
it into a method of trying titles to the freehold, it is 
£rll nece/Fary chat the claimant do take poflTellion of the 
lands, to empower him to conditute. a lelTee for years, 
that may be capable of receiving this injury of difpof- 
fefllon. For it would be an offence, called in our law 
.mainfenaucc, to convey a title to another, when the gran- 
tor is not in pofTenion of the land : and indeed it was 
doubted at firft, whether this occafional pofleflion, taken 
mcrelv for liie purpofe of conveying the title, excufed 
the Icrtbr from the legal guilt of maintenance, i Rep, 
^ 9 ’ 

When tJicreforc a perfon, who hath a right of entry 
into lands, determines to acquire that pofieliionj which 
is wrongfully with-held by the prefent tenant, he makes 
(as by law he may) a formal enciy on the premifes, 
and being fo in the poflcHion of the foil, lie there, 
upon the land, fcals and delivers a leafe for years to 
fome third perfon or Icflee ; .'ind, having thus given him 
entry, leaves him in po/TelTjvm pf the preiniJes, This 
Jeflee is to fl.iy upon the land, till the prior tenant, or 
he who had the previous poflclfton, enters thereon a frelh 
and oufls him; or till feme other perfon (cither by acci- 
dent or by agreement before hand) comes upon the land, 
and turns him out, or ejeils him. For this injury the 
leficc is entitled to his adion of ejectment againft the 
tenant ; or his cafial tjci^or, which -ever it was that culled 
him, lo recover back his term and damages. But where 
this aflion is brought again fl fuch a cafual ejedlor as is 
before mentioned, and not againll the very tenant in 
uffefTion, the Court will not fulFer the tenant to lofe 
is po/Teflion without an opportunity to defend it. Where- 
fore it is a Handing rule, that no plaintiff* fhall proceed 
in cjciHment to recover J.mds againll a cafual eje^or, 
w'ithout notice given to the tenant in pofTeflion (if any 
there be) and making him a defendant if he pleafes. 
And, in order to maintain the aflion, the plaintiff muff 
in cafe of any defence, make out four points before 
the court ; o'ls. Tttle^ Efifry^ and Oujler* Firft, 

he muff (hew a good title in his Jelfor, which brings the 
matter of right entirely before the Court; then, that the 
JcA'or, being feifed or pofTefTed by virtue of fuch title, did 
make him the lettfe for the prefent term ; thirdly, that 
he, the leffee, or plaintiff did enter or take pofTefflon in 
confequence of fuch leafe ; and then, laffly, that the 
defendant oujlcd^ or ejc£led him- Whereupon he fhall 
have judgment to recover his term and damages ; and 
(ball in cunfequence, have a tuu/ rf poU'effion^ )¥hich the 
iheriifis to execute by delivering him the undiilurbed 
and peaceable poileffion of his term. 

This is the regular method of bringing an aflion of 
ejedlment, in which the title of the lelTor comes colla- 
terally and incidentally before the Court, in order to 
fhew the injury done to the Icfrcc by this oufler. This 
method muff beffill continued in due form and ilri^nefs, 
(iave only as to the notice to the tenant,) whenever the 
pofTeffion is vacant, or there is no adual occupant of 
the premilfes; and alfo in fome other cafes. But, as 
much trouble and formality were fonnd to attend the 
atftual making of the leftfe,^ entry^ and a new, and 


more cafy method of trying titles by writ of ejeftment, 
where there is any aftual tenant or occupier of the 
premises in dlfputc, was invented by the Lord Chief 
Juffice RqIU* StylPra^h Rig. io3. (edit* 1657)^ 

This new method entirely depends upon a ftring of 
legal Unions ; no ailual leafe is made, no aflual entry by 
the plaintiff, no adlual ouffer by the defendant, but 
all are merely ideal, for the foie purpofe of trying the 
title. To this end, in the proceedings, a leafe for a 
term of years is dated to have been made, by him who 
claims title, to the plaintiff who brings the adton ; 
as by John Rogers to Richard Smith,, which plaintiff* 
ought to be fome real perfon, and not merely an 
ideal liflitious one who hath no exiffence, as is frequently 
though unwarrantably pradifed. 6A/W. 309. It is alfo 
dated that Smith the ledee entered ; and that the defen- 
dant William StileSy who is called the cafual eje^or^ oufted 
him ; for which ouffer he brings this aflion. As foon 
as this aclion is brought, and the complaint fully dated 
in the declaration. Sides, the cafual ejedor, or defendant, 
fends a written notice to the tenant in pofTeffion of the 
lands. Grof i^c Saunders^ informing him of the adlion 
brought by Smith, and tranfinilting him a copy of the 
declaration ; withal alluring him that he, Stilcsy the de- 
fendant, has no title at all to the premifes, and (hail 
make no defence ; and therefore adviling the tenant to 
appear in court and defend his own ptle : otherwife he, 
the cafual ejedor, will fuffer judgment to be had again ff 
him; and thereby the aclual tenant, Saundtrs, will ine- 
vitably be turned out of polTefflon. On receipt of this 
caution, if the tenant in poff'clfion does not within a 
limited time apply to the court to be admitted a defen- 
dant in the dead of Stiles, he is fuppofed to have no 
right at all ; and upon judgment being had again ff Stdes 
the cafual ejci^tor, Saunders, the real tenant, will be turn* 
cd out of pofTeffion by the fheriff*. 

But, if the Tenant in pofTeffion applies to be made a 
defendant, il is allowed him upon this condition; that 
he enter into a rule of court to confefs, at the trial of 
the caufe, three of the four requifites for the mainte- 
nance of the plainiifF’s a£lion ; viz, the Ica/e of Rogers 
the leffbr, the entry of Smith the plaintiff, and his oufier 
by Saunders himfelf, now made the defendant, inffead 
of Stiks: which requ'ifices being wholly fiditlous, fhould 
the defendant put the plaintiff* to prove them, he muff 
of courfe be non-fuited for want of evidence; but by 
fuch flipulared confeffion of lea/e, entry and eu/ier, the 
tidal will now ffand upon the merits of the title only. 

This done the delaration is altered by inferting the name 
of George Saunders (the tenant) inffead of William Stiles \ 
and the caufe goes down to trial under the name of Smith 
(the plaintiff^) on the demi/e of Rogers, (the leflbr) eigainjf 
Saunders, the now defendant. And herein the leffbr of 
the plaintiff* is bound to make out a cle'r title, otherwife 
his hditious leffee cannot obtain judgment to have pof- 
feffion of the land for the term fuppofed to be granted. 
But> if the leffbr makes out his title in a fatisfa^ory 
manner, tSen judgment and a writ of pofTeffion fhall 
go for Smith, the nominal plaintiff, who by this trial has 
proved the right of Rogers his fuppbfed lefTor. 

Yet, to prevent fraudulent recoveries of the pofTeffion^ 
by collufion with the tenant of the land, all tenants are 
obliged by Stat, 11 Geo. 2. c. 19, on pain of forfeiting 
three years’ rcnt« to give notice to their landlords, when 

they 



p9tn tokdOtiUh$ _ , 
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r^^ridaa to%'W^lr^.i.>3b) 1f> H reil 
tbe ctaimt d'f th« fl^li6l([^^*«il^ tb# 

0, dr frv<^r$iM|r h «4 n ^ to fbme lit uti ’ 

jpc^dBlon^ Idl, if judgment wdrd liaH agatfHI 
tHje^tfrd^fi^i tht ifftateof l^ofe Mind i&oald bt tSi^dd 
to ^ li'akd^cf rigbifc W- J* ^ 14# ^ 

A tenant io a mortgagor wto dotKr not give bkh nd>» 
tice of ao rje£toi»nt brougk^ by 4hn mortgtgf!^ to en* 
force an .itt'oriiiAdo^ U bo; fiabte ro* the ^(inatiies of the 
Stai* It Cm* a: t T^m 647. ' 

In eje^Ubent for a chapel> the parfoii can only 
for a right to ehter and perform divine ibrvioe. $//« 
9t4.-^NDtwithflanding 1 Saiit, ajo» no man h tb bg 
admitted tenant 0^ defendabt in rjeAment by the coni* 
mon rule, uniefs he htith been in poiTeffion or received 
rent, and not a mere ftranger* CcjKf^» 2og» 

He who claims title^ mall be joined as a defendant 
chough the pUintili* oppoits h. k 2^6. And there* 
fore even the wife of uii leHbr *57, 

The court perrtiiiteJ an ter, who had never ^been In 
pofleilion, to come in and defend the ejectment, Tim 
iaiher under whom he claimed, died joH after havjng 
firll obtained a fimilarrule. 4 Term laa. So a moit* 

gagee« Cmht^h. 390. As to a njiui fuetr^^ fee 5 Turm* 
R^p, 783 : 4 Term 1 aa. 

But if the new defendants wh ther land^ lord, or re- 
n inc, or both, after entering ihto the tOimnon rale, fail 
10 appear at the trial^ and to confefs Uate, entry, and 
oa^lcr, the plaintiff Smitfr mud indeed be there non- 
suited, forwent of proving thofe reqnifim^t btttj^udg* 
incnt will in tiie end be entered againft the cafual ^eflor 
Sftles ; for the condition on which SaunJets 
or his land-lord, was admitted * defetid^l 
and therefore the plaintiflf is put again in 
tion as if he never had appeared at al! 
of which (we have feen) would haVe b(M^ 
would have been entered for the piaititidr,' ; 
by virtue of a writ for that purpofe. Would haw 
the tenant SaunJeft and delivered pofleffionto Smith the 
plaintiff. The feme ptocefe thareftw^as would hav« been 
had, provided no conditional rule liad eVer been^aMde, 
muft now be purfued as (bon as thecondicidals brqlceii. 

The damages ^covered in thefe a^Obi^ thbuilr for* 
snerly their only intents arO now ufoaily (finct the tide 
has been confidared at the principal fuutely 

nominal, as" 1 /• In order therefore to cdmpleto the re- 
m^y» when the pofTeffldn has been Jong detained febm 
him that had the right to ir, an'aCliois^or titfeafe aMb 
lies, affer a recovery in do recover toe^iUefAe 

profits which the tenant in pb&ffioh hal witmgfullyktw 
ceivod. Wbkh aAioo maV oe brought tU the name of 
* either the nomidal pMniiffih the^e]eaitieat> his 
Icflbr, againfl the tenant in pOibiBSon r arhether he^ he 
made party to the ^eftment, or fuflfbri judgment to go 
Vot. I. 
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jwr#wlww>^g|H;ft Aft dfticAtfftiit, fat ail |)fttAtft 
fihftft Aft date of th« demUb%tte4 
.clairtWM.Qf At {daitttiiFi but if Aeidftiitf 
(|jtirtjweiJ«at irofite* *he defendant 

W H> tknafc an, KnMiAiti^ te order to try 
la OftAod Whieh is nour 

1 y aoopted in atni^ efetf caA. It is founded 
^d ')»Hndpie** ai Aft ftAlent writ* of affiae. 
miBlated to try tb« afife 'f^Mn title tft an 
littdltetb fwitetM cftAoft ml mAna, «« be^ 
TpiAly ftioro ftonoentbiit Sar ftttftilqiA||r thft enda 
Ice; beeaufe the form of tbe proeecdipjr beittft 
•tttiiUy Scions, h U srholly in Ae pvihtit of the cohrt 
^ direft Aft application of that fiaioti, fo aa to mront 
mod aura chicane, aa4’ evifterate the veiy tenth of Ao 
dtht. The OfHi of ejectment and it*s nomilhal "pardds 
(at teal rftfotvod by alt Ae judge! ]| are judieiiitty^ to bo 
COOndeiOd as Aftfimtions form of an aAion, really oAobht 
by Ae ieObr of the pMntifl^ againft Ac tenant in pt^- 
feflSonf ueented, under the eootronl and power ortho 
court* fcr the advaacetnciit of jniHcc in many refpeas ; 
and to forcSo the partiei to go to trial on the merits, tef A* 
out being elitangled in the nicety of pleadings on either 
Ade; 4Jt»r, 6d8. ShftaifojAur;. 1394,1$. 

But a^ writ of ejedlment is not an adequate means to 
try the tHfc of ntf eftatea, for on thofe things, wheroolt an 
ftiltey cannot in Aa be made, no entry Aail be Api^ed 
by ftuy «aion of Ae pertlei, Therefore an’ citflthent 
wijl not Be of ao adroWAn, a rent, a common, or other 
incorporeal Itereditamenu. BritUMt. (29: Cri. C<u.493i 
StK J4. Bxcene for tiAet fo the hande at lay appro- 
j^ton, by the ejtpreft pnrview of Stat. 33 tea. 8, r. 7 j 
mpfeth doilrine bath fincft been extended by analogy 
to tiAea in Ae hands Of Ae etei^y. Cw. Car, 301 : z 
M.etpm% 7^9* will it fie in fuck cafes, where ebu 
e^ of him Aat bath ri^t it talfcen away 1^ defeent, 
difeoBtinoftnee, errenty years or otfaerwtiir. 

, Mtrt 'pnrtiet^arfy, frr wbat Magt tjeammt viiB lit. 

ought to be brought for a thing Att is certain ; 

^ and. if it be of a' manors Ae manor of A. with AO’ ap* 
^nrtenaheet 1 if of a rtAeiy, the reflory bf B, Mt. h nd 
A nAny n^nagen 'eottagee, dteet of'ftrable land, ared- 
dowk \ 3 t, wiA the dppurtehftnees in Ae parKh«f,t9iy< 
For lend, ninft be diflindt^«j< how tenth Of onftf^r 
and how much ’of anottnr, €^. 'Crt.'BKz, 334* f fabit. 
13. EjtfftHm lies of ft chnreh, edof an hooiftMlM tit 
panjb timei^, tec. Ahd a chbreh is a AC^ge-, by 
which name ’ it tuay BO recoteied ; and An detfarittioii 
is tobo Ibrredtei'the Farlbntehftpet'ibrmrdivitte^ffvtA. 

It lifts de tm mtjpta^t Jhte Hridgitt fai OA »M 
fivt AWMwmy uOtefs It hafO n jww/* A. fsh. to 
makft it goH becaniyof tlm itecmdinly’of Ae word 
utemeat. i Sid, 203. But fl* « mdKuge <muf tenetednt 
haA been allowed, i Ttrm Uip.tt. Sks indeed for a mef- 
fnagew tenement. jViJCeys sUMIfeS: iSU.tge, 

It Wilt lie for a indftty,'br AM Of a manor or uef- 
ruage,€9rr. And fodachimbhr or rOem ofa houfo well 
fetlorA. II Aq».|5,j95 iLtm.ato. It nethdtJtm, 
whiA btth convenfmr certainty for the AerilF to deli- 
ver pofleffion, If e, Crt. Jot. 634. It ties of a cottage 
3 S or 





or curtilage ; of a coaUmine* but not of a tommoni 
pifcary* €r^ i jq. For underwood ^ liO»| though 
a doth not. a 482, 481. B/itt jbt sm$ 

elaM/oy or impdcia terra y &r, wichouc th« 

acret, and iheir nature, it doth not lie. 1 r : 4 

Med, i« It lieth of a clofe, contaiainff three acrea^ot paf* 
tare^ tSfr. AI(b of fo nany acrci of land covered with 
water t though not de emfu. Cret "fae. 43 c ; | BretonL 

843. It Itei for a preheiM after collation to 1 

Bjoelmcnt ]ie$ by the owner of the foil for land 
it part of the King's Highway, or of an 
defcrlbed only by the name of land, though them 9 ||^ 
a wall and porch and part of a^hoofe built on ft. 1 

In this action the law requires, that the thing demanded 
be fo particularly fpecihecU that the flieriff may certainly 
know what to give the pofledion of, if ihe plaintiff* Ihoold 
recover; for the judgment jfs in order to execution, and 
the judgment would be raio. if execution could not be 
had of the thing fpecifically deipanded ; but in this a^ion 
the judges did not conhuethtemielves to thofe rules which 
govern the but allowed Ibme things rabereco* 

vered in this adion, which co^'ld'^aiect^be demanded in a 
praeipe ; becaufe fince the eftabhilgbent of that real adlion, 
many things have been added add improved by arc, and 
acquired new appellations that are Plrfe^ly underffood 
now by the law, which are not found in the ancient law* 
books; and as men began to contra^ by new names 
wKich were not known in the old law« foit was reafonable 
to fuffer the remedy to follow the nature of fuch con* 
tra^s. See x Ld, Anyw. 1470: t Stra.^% : I iixnr. 6x9* 
«-And in general ejedment does not lie without ihewing 
the quantity and quality of the landf and how many 
acres of arable, meadow and paffure> tifr* 1 1 Co. S5 i 
2^4: 

An Eje^mcnc is a poJp[ff^ry remedy, and Only com* 
petenc where the leiTor of the plaintiff may, enter ; thercf 
fore it is always neceffary for the plaintiff to ihew that 
his ieffor had a te enter, by preving a p^tffion vnthin 
twenty jea^Sy or mceennting Jor the tuoMt ^ i/, under ibme 
exceptions allowed by the Aacute ; twemiy years' advef/e 
poffc^ion, is a pefitinse title to the defendant $ it is not 
a bar to the oBtieik or remedy for the plaintiff a^, but 
cakes away his right of poffcflion. 1 Burr* 119. Every 
plaintiff mull ih^ a right of poffeffioUt'ai well as of 
property, and therefore the defendant needs not plead 
the ftatote, as in the cafe of aAiona. /bid. 

A judgment in ejedmeat is the recovery of the 
yrj^n ; (not of the fBJin or /reehM',) without prejudice to 
the nghty as it may afterwards appear between the pur* 
ti^. He who enters under it in truth and foblUnoe, 
can only be pjfcffed accurSng te right, preut ieee pofitdat* 

U che Ieffor have a freehold, he is in as a freeholder: 
if be has b chattel intereff he is in as a termor ; and in 
refpeft of the freehold, his polfefioa enures arewdinf^ 
t 9 righto If he has no title, he is in as a iretofler ; and# 
withoM any re-entry by the true owner* i* liable to ac- 
coiMimr the prohu. 1 Burr. 1 14* 

Titis afUoii of ejedmunt is rendered a very tsSy ttpd 
cxpedicjQiis remedy to landlords whofe tenants are in 
arrear, by Stat* 4 Gee. 2. e^ aU; which enads that every 
landlord, who hath by his leafe a right of re-entry in 
ceTc of non*paymeat of rent, when half a year's rent ii 


f - I 

due, and do fuAdeist d^ffreft U to be bad, may' ferve a 
^dddaraiWlWifi)#^^ tenant, 01 ffn ihe.lhlkie 
' up^ ibme hertmpini ^ iMremirct whicfc^ltt ^ 
valid* ^khoueiHfiy ,or previou«. 4 «»<tnds 

of wet iMl he 4 ltel 

and ooncln&m froth in law dnd unieft the iwt 
and all cofta hesBdsd or mndmw ^wstni^ fix caleem 
months afterwards. ^ 

The true Oiiaad W* 

landlord the iaopaveuieiice of his bominwing atweys lia* 
ble to' an uncertainty of peffeOiohi {fimJi'irmtnuiug 
m thepuptn rf tie tenant ie ^ Urn a thn^perfatfeiteit e^y 
time, in order U flund an application for reli^ in efuityti 
and to limit and to con&ne the tenant to Ax caieuduf 
months after exeCatibn granted, foe his doinffd^l^br 
elA that the landlord Iball from tlfeucefercfa the 
demifod oretnUes difcliarged ^he leafe. f 
As to the provifion of Stat^ 1 1 Geo, a. 19% i 16$ la 
cafes of tenants at rack-rent being one year in arreav 
and drfercjDg ihc premifes, fee^ this Difl. title kento-^ 
Two JuAices of peace may in this cafe put the landlord 
in po&ffioa. 

Where an ejeffrnentU brought again A a tenant, for 
the purpofe of turning him out of his farm, fjTr, aqd the 
tenant adually holds the premifes of she Ieffor of the 
pUinctff, it IS fometimes neceffary 10 give him notice 
to. quit poffcflion, in order to maintain an ejectment. 
Here we may obftrve, that demifes, where m cettain term 
is mentioned# are held to bp CcoaDcics from year to year,, 
which neither party can determine, without rcafonablb 
notice to the other. This nodcc is, in moA counties, 
fix months, end, it muA in all fuch cafes, expire at that 
part of the year, when the tenancy commenced ; and 
cherefore it hath been holden, that half a year's noti.e 
to quit ppffefftQn muA be given to iuch tenant ; before 
the end of which time che landlord cannot mamcain aiv 
ejcAmeot ; uniefr the tenant has attorned to fome oihoc 
perfon# or done fome a£l difdaiming to hold as tenant 
in which cafe no notice is neceffary. And the fame 
law wjll apply to the executor of fuch a tenant. 3 ll'i/f 
25. Sep 1 Term Rep* 160 : 4 Tirm Rep, 361. Euc ajin tte 
a lea/e for a tertaia teim, the tenant cuntinuv- 
is deemed a trefpaffor: and theicfoic 
which is an afUon of trefpafi may be 
bq||^^H||p|Wl as^ notice to quit* 

: relating te ejcBmentSf*. Where, there is 

a lermttk poflhfliQn, in order to primed againA him, 
prepare a declaration, the copy of which, upon ftempy you 
ferve the tenaift with; if there be more than one tenant, 
each muA be ferved with n copy, but if the man is not 
at home, his vAfe will do> (provided ihe be ferved on the 
premifes# and ib fworn to) ; this is neceffary both in town 
juul caefta. At the time of Airvice, in all cftfes 

it it requtnte to trad auer or eaffiain thevietict at the foot 
tf the declaratm ttUhe perfin Jerved.^^lu^ JC which fee 
at length. 

The tenant’s fon, daughterr Or.fecvaiUr he being out 
of the way, mvft not be femttd* unlers it appear to the 
court, chai^ihch declaratioa and notice came to his 
hands, inwbichcaib fthhS^dlPcn*hnMr.egood delivery; 
but if the ceiMiet purpofify keep 'putof the way to avoid 
being ferved# the court oil aftdaviC/WlU grant a# rule 
to (hew caufe why that flmnU^AOC fre deemed good fea* 
vicc, . " > 

I ^ Jo 
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tliArhl^ 'd«Niie 4 Urmet thiA Mliiie fnn^ 
Aat diA' 

ortK^ tf»flft 4 iri 9 ^llN 4 ;^ mfe 
tbMqii^. wm.i^Ci 9 . 3 k lat&ia oS^Ci fNMMl(telaA 
inotiM’jpQ^^iiitAiliwvr'^^ fpftmrJdbli 

Ttie dtfdliiiliiiii ittbft be dit eflWgn-day 

of ekb#r to tckm b# icoufttfff and tbe nbike 

be toedt te appeal^ to iftor delivery i 

bet tbe delivery on a Stoidw, the eAdfi;ii-day 
of that fiem ^beretoehe^do^aiit tote appear^ wiif 
liordbi"’ > ", 

If the pidmifevbe to towitor or aodee 

mel^ bb toade to^a^ir «to £rft 4hy bldibaeti term after 
ftrvid^^or if made eefieralK Ibi ^bmuit to peCeffioii 
Has the b^bole teito eeaepearmi but if the teoeiietid 
lie in any ocher oitotfty^ dCe ebd^maft be to appear a« 
of the fiea^ ierm^leiiflimliy^* ' 

Bjefftoent mbit be broabhr to the cohnty where the 
landi lie» pad the dectaracion miift ftt forth the parutaiar 
parito ; and the day of the detnife mod be laid after the 
title aocrae^, otherwtft the platotiiF will be oea-faitedt.aiid 
the platotifF muft lay the eommeaoemeiit of histoppofed 
leafe^ co have been precedent to the ejrftmeut by the 
defendant, t Sitf^ 8: tNiwJi* 17 I. * 

If the title of the le/lbr of the plaiOtilF acdrae in 
EaJ!er vaca(ioii» yet the plalntilF may deliver hit e^« 
meiu as of Sajter ttrm^ and (halt recover thereon» be- 
caufehe makes up hit KToet or taker judgment ai qf 
the next term ; orherwife the aft of the law which fup- 
pofes the bill hied as of the 8rft day of Enififr term# be^ 
fore a tide accrued to the plaintilTf would be an aft 4»f 
injury to him^ and delay his ri|fhc; tore man ejefted one 
of a leafe made in term time, ceuld not complain tilt 
term was over, z Fentr, 174? It muft be brought witlno 
twenty years, by Stat. at Jac, 1. r. t6 : £ee 

and title LtmttttHon AH»ns% 

It was formerly held that a declaration in ejtftment 
could not be altered or amended after once delivered, 
in the moft trivial matters; but it has (ince been held, 
that an ejeftment is a mere hftitioul aftion, and the 
demife mere matter of form, nor does it esrifti||ilHl on 
application, the demife was ordered co be d^Mled; 
but this was to five the plaintiff from being barred by 
a fine, if he had been obliged to bring a new ejeft« 
ment ; 4 Bvrr, 2447. Therefore as the demife may be 
altered, there can be no doubt but that odher ptru kfs 
material may alfo be amended; the aftion being invented 
under the control of the court, for thendvucement of 
juftice, and merely co try the right in queftton* 1 Bror, 
665. The term may be tmendw without confenf from 
five to ten years, 1272, lai !.•«-<- A * verdift cures a 
defeft in fttting out the title, thoagh it cannot cure a 
defeftive title. zBurr^ t Amendment. 

It is neceftory to prove the defendant or hit tenant 
in poflhffion of the premUes : for the rule is, that the 
landlord (ball defena lor the premifts only whereof his 
tenanti are in pofleffion ; and the party does not admit 
himfelf to be Undlord of any premifes which the plain* 
lift may make title to, bat of fach only as were to poA 
ftffion of thofe tenants, t aao. 

A new trial inay» upon proper grouitdts be granted 
in ejeftment, as well as in other cafes, 4 Bun. 8224. 


^ tot veil iAtoe 9 /ie 4 iefet^ 

qMNadMt 1 m eoMientiott, by the wnt of Metn fiuia^ 
; ib cjtftmene, cberefbre, it is bat juft, tha^ b 
be|Mnhitted loThe plaintiff, whoi 
at be boar* toor jidlniecie to^ recover the poiTeflioa i>f 
the {aiid,^iney put the ieatence 4of the law in execotion 
byidfntoof a* writ of fn£hghnem% <toefttiig 

thefteriff to^|:ive aftual pwoBton to the plaintiff, of 
' the land recovered. 

This tvrit may be fited out thOOgh "the ledbr of the 
plafaitiff bi dead, if tefted tbeiaib day wf the preced-^ 
mg term, 4toi^» 1970. The tegaf reWiOn to the day 
I of the^tafti is propevto betopported^ to maiatenaace 
of a writ of poftelBon pn a jadgmemiti ejeftmeiiL /W. 

where there are divers defenduiitf^ and the 
jftiehefds ato Ihveral, no defendant ihay defitiid for more 
thaw U to htoown podhCon ; and the platocifr may take 
I judgment agatoft his fOr whht remains, 

If there be two defendants in eJeOmem^ and one of them 
appears and Oonfefths leafe, entry, and emfier^ but the 
other does not appear, in that cafe the plaintiff may en- 
ter a or retfemit agaipil him, and go to trial, 

and have Judgment agatoft the other defendant. 1 Lord 
R^m% yiy, ytft# Alto if an efcBm^t be brought agatoft 
two permnS, iiid after iffue joitaed, one dies, and a 
is awarded as to the two defendants, and a verdift againff 
two; here, upon fiiggeiHon of the death of one of them 
upon the roll, judgment Aall be given lor the plaintiff 
againft the ocher for Che whole: lor it is faid this aftion is 
grounded upon torts^ which are ftverai in their nature, 
and one mty*be found guilty and theother acquitted. Ihtd. 

Where one brings goBmem of land to two parifties, 
a^ the whde hes in one, he (hall recover : alfo if a pefv-' 
d||| 4 >ring 8 ^eBment of one acre to B. and part of it lies 
itir% he dial} recover for fach part as Jies in B. And 
^ if one having title to a part only of lands, bringeth an 
mtBment fdr the whdie, he (hail recover his pare of the 
lands, PiounL 48pt Crs. Cur* 15. ^ 

A plaintiff Ihril recover only according to the right 
which be hath ac the rime of bringiag hto aftion : and 
one who hath titlelo the land in queftion, may on motloa 
be made a defendant in the aftion with the tenant in 
pofteffon, to defend his title. % Nel/.Adr^S(^^t i LiU. 
497, Csfc. As the pofleffion of the land is primarily to 
queftion, and to be recovered, that concerns the tenant; 
and the title of the land, which is tried cottAtcitUy, 
tbit conccras fome other. Who may be admitced to be a 
defendant with the tenant: but none other is to be adw 
milted a defendant, but he that hath been iii pefiid&ett, or 
receives the rents, lie. ^ 

I If the plaintiff can prove his tide accrued before the 
I time of the demile, and that the defondant hhth been 
longer in pofleffion, he (halt recover antecedent ps^s ; 

I but in foch caiethe deibndant wij^be at ftberty to contrp^ 

I vert his title. BuU. NL Frt. S}. 

I As the plaintiff in yeBmet^ is a meto nominal perfon, 
and a truftee for the leffor; iC he rcleafe the aftion, the 
court may fee afide the rrieale^ and he fliall to com- 
mitted (or a contempt; ib likewi(h if he releafo an ac<* 
lion brought in his name for the mefne profits, 1 $M. 
260 : Skhm. 847. If a man is made plaintiff to ejeB^ 

I ment withoQt his knowledge, and the defendant appear- 
I log, the platodff thereupon becomes nonfuic, after which 
execution is lued out agatoft him ; if it appears by his 
1 K 8 oath 
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oat& that be wa» tnade blaintUT wnliwit ht* 

cr order, he flujl ^dilcharged. 3^ Car. if. /Jt • 

Lt/ 500. 

rf there be a verdtft and judgment againft the plairi' 
tiff, he may bring another action of trerpan and «r<9- 
rtu»t for the land, it being only to r^fioveir the pofle^n, 
CaVi wherein judgment IS not final, ahd it i* not lilie a 
writ of right, En’r. where the utic alone la tried. ITear/V 

$47 Jt n lyCat.B R . , • . 

The realbn of an fjeSlmttt ita^ never jfM if not laid 
down in the general booki on this fufajefit, but in the 
notes to Euhohuu vol. 4. p. 189, it ie thus ingentotiily 
ftated —The reafon why it is not or cannot d»e final 
feems to be this.— That it is itnpoflible from the'^nt- 
iine if the ttctrd in this aflion, to plead a former, in bar 
of another, ejeftment brought.— Beeauft l»The plain* 
Tiff and defendant are nominal and exift in moft cafes 
on record only t and oenfc^uenUy may be changed in » 
new aaion. But the identity both of pLuntiff and de- 
fendant muft be aveired in pleading a fenlier aCUon in 
bar —a. The term demifed may be laid many different 
ways. An ejeftroent however, tlmu^ jn its nature not 
f nal at law, is capable of beii g fflMoa fo in tftatj : and 
the Court of Chancery will on gmunds grant a 

perpetual injunfllon , and not pcrmicnm poffeffion of lands 
to be dillarbed by a vain inceffant iifigation of the 
fame qoertion See a Eq. Ah, 171. t, i , '843. r« 1 1 . aaa. c, 
1 : i Bn. P. C. 266,671 : z Stia. 404. 

roRM tf the Declaration i« Ejectment, *y Ongtnal, 
a^atnfi the Cafiutl EjeAur, lobt gtves Netkt ehereuftm e» 
the Tenant in P^rJJm. 

Mithaelmas, tbt zgtb ef King George the Had. 

BeresC rirlLHAM STILES, /are efNewbory;!! 
to wit. X ehefatd ctanty. Gentleman, was eritaebid, t» 
mpaser Richard Smith, tf apiea, wherefire with fetce and 
arms he entered int« tne engage, vuth the appmtenanett, in 
Sutton in the tmnty aferefa d, vd»eb John Rogers E/q. 4e- 
mtfed ti the /ati Richard Smith, far a tetm vshttb it tut 
yet expired^ and qtfied him fiota bis fasd farm, and^ ether 
wren^s te him did, te the gieat dasat^e tf the fdtd Richard 
and agatnji the peace op the lord the King, StC. And where* 
upon the fold Richard hj Robert Marun hit attomep, com* 
plain, that nohereat the fatd John Rogers, on the tft day 
of ORober ra the iwen^.mnth year tf the reign of the lord 
the King that new it, at Sutton afertfatd, had dmifed to 
the fame Richard the tenement eforefatd, wuh the afbnrtt* 
nonets, to have and to bdJ the fail tenement, with tie ap- 
fuiieiiancet, to the fatd Richard and b t ajfgns, from the 
feafiot Michael the Aitbangel that la/l ptfl, to the 
end and wm five yrau from thence netet foBoydng and 
fully te he comphte and ended, by virtne of which demife 
the fatd Richard enUied into the fatd tenement. With the 
appurtenances, andwaf pofrjfti tbeieofi and thtfmd Richard 
being fo pohtjftd thetef, tltfaid'^iSiviXOafitrxends, that 
is ts J^t on the feud iji. day of ORober in the fatd i^th 
year ninth fere* t*"d arms, that is tof^, vsilb foserds, ftanes 
halves enteied into tie fasd Unement, with the uj/kt- 
■ S-' -’-i in the pqfiffon of the fasd Richard, which thefaid 
Ib^ Rogers dini^ed to the faid Richard m fonn afme* 
'Mtd, for the feim qfoiefatd, which is mi yi,t expired, and 
'^ed the fatd Richard out of ht ftdd fartn^ and otlit 


i SELECTION. 

nyrnff te h($t tfidriq illmjfi^nfamatt tf tho JafffPSAapAs 
and ogasad thep^e eftiefitf^krd the IGnge 0ip*tia 
thefiddK\t^tgd fidtjl^ ffinnti flgwnnf emdddtnMto 
thq value ef »ol. fad tiitaatfpiihtirii^fiilfs^ y# 

Peters,^ theekfttfani, J t R08:’ 

Jl^. Ocor^'Snotiders, " ' 

/ am isfemtd Aatymare ^ pqffqffiat eft 9 iki/U^.tittk 
m, the ptetuifes miudtmd in thu dettaratmn f ^eOmptfs. 9 
to feme part tbitef', and /, khtg find M Ah 'afUea^ya a 
eefnai tjeHof, asUl havhm as dam er ttth It ^Jinue, do 
adv^yoa to appear nut Hilary tehn in kts 
Ktng't Be/teh v)imeifnver.hefh4dl then ie in Rngjiyd, iy 
foeaeauernmef that*aarbe*mdthe» and there im 0 am to he 

u. j o> ^ m . 1 t t re 0 



[Daft] 


Tua iMu^frhni 


wariEfii Stiles 


Thei form of the docUratioo by bill does oof Sifter 
very materially ; and the abote is loferted by way bf elu« 
cida^oxip ebiefly to fach tenantsy CsV. as may perafe thts 
article. 

For farther shatter relating to Eje^hhcnt fee /?«//, 'N , 
Prt ^and CSdberPs EySlmint^y KuHningtonu 

EJECTUMp Ejeiius marts , fuod g mart gjktfur: Jet, 
Jetfona, Wreck, fife. See title iPicti, 

EIGNE, Fr. Elded or fird born ; as badard 

eigaig and tnuliet ptti/ne are words ufed in our law for the 
elder a badard, and the younger lawful born See tieJe 
Bafiard, 

EINECIA, from the Fr. ai//je, i. c. prirtiogenitUs ] 
Elderlhip. Sntutt of InUfid, i^Hen, hto Ejnec^. 

FIRE, or LYRE, Fr. vie. i/rr, z'sshgiand nr*, 
thatb, magnti ttirtcttius.^ Lthc court of judices ttintiafit\ 
and jujlttes in eytt are thole whom BraH^n in many places 
calls jufiietau9$ iitnetanies, Thcfe judices, in ancient 
time, were fent with a general commiffion into divers 
countiea Co hear fach caufes as were termed //ef?/ e/tfdg 
crown t and this was done for dteeafr of the people, who 
mud el(e hare been horried to the King’s Bench, if the 
caufr were too high for the county court - it is faid they 
were lent but once in every feven years. Bra^. Ub 3 r. 1 1 . 
Hornes BTm or, hh, a. The syy^ of the foreft is the jadice- 
feat ; which, by an atiticnt cuftom was held every three 
years by the jadieet of the fortft, joamg^ing up and down 
for that porpoie. Staff,Uh, 3. traB, a. r. 1 t*/2 : B'itt. 
Co z : Cromp, fufifdn 156: Martw, par, J. p, 121 , — See 
title f Iff tees tn Eyggn 

ELECTION, ekBioJl In law, h when a man is left 
to his own free will, to take or do one thing or another, 
which he pleafes. And if it be Eiven of feveral things, 
he who is the find agent, amUd|||ht^o do the fird istl, 
ihall have the ekB/m : as if jMp^n iimke a leafe, revr* 
dering rent, or a garmenr, ipeT thb lelibe ihnil have the 
eleaion, as being the fird by the payment of the 
one, or dcEvcry of the other. " Cis. 144. And ifjf, 
covenant to pay B, a ponnd of pep|>er or fugar, before 
Sffer; it is at the cbBi^ of id.4t all umeebefore 

which 



Et rCTIOH, 



jroB OMof Wjr, ftplk,;;. t^pr* 

I Wp dw ft^Kdje 

DgprfelzBre of oBe «f ffiijBK. C»*lft. 1145. If 
tfiifigfl minted are aonual, and tojii^yc contjfpaan^i 
ileffm fivhere the law U hb^) reiniatns td Ae gjM* 
aar^ M after Aa dajf in atherwHe 

whaA to ^eh AOAtalT 

j^the feoffee er traetee.|ei^;fr4$/^ to hwe Ae 
one or the othefi the ehAkn obght to be made >n 
theSifeOifAepaitteit pnd At hiHr orepceeetor cj^nnot 
iniAe'tberi!r^^‘. but where ao efijueor Intereft jpAea 
f mine lo tlic'leoftev 4 eqeed thyre rir^PAW iit;^ 
be madebjr or Aeir heiaa qe executort. a !Uf, % 6 ^ 
And ,w^t,o|te ghiLthe iMjig^paflith tq^ 
donee or and uit», donee or grained nets d 5 r<^ 

(t/mln wCkcomtoer he* vnll ta^ce it# there thelntcreft 
paffethjbeuoediately, and tKe^party^ hit hmrtg C;/r. may" 
make ds^cm when Aey wilL O. Ltft» 145 : t DanVi 
y6i* ^ ^ 

Where the d^^Sm creates the iuteitll, nothing baffea 
till 0kdm I and if no di^m can bemadcg npintereit will 
arife. ffd, 174. If the d^oH is given td feveral per- 
fons, thefc the firft ek^m made by any of j^rfbnt 
Aalt (land ; as if a man kales two acres to J* for lue# re- 
mainder of one acre to B» and of the other acre to C 
Now B, or C. may eki^ which of the acres he will have, 
and the firft deSm by one binds Ae other. Lk^ 145 i 
a 36. If a man leafes two a^tres for life* the re« 
mainder of one in fee to the fame perfon ; dud after li« 
cences the leiTce to cut trees in one atprci this is an elrc* 
tion that he Aall have the fee in the other at#^« t Ihutv* 
'762. A real ek^im concerning lan4% k duf^dibte } 
and dedion of a tenant in tail may prejudice his iflue* 
He in remainder ma^ make ait eUBtont after the dchth of 
tenant for life ; but if the tenant for life do make eUBtm^ 
the remainder- man is concluded. A&or»Ci. 247^, 832. 

A perfon grants a manor* except one cloie called K. 
and there are two clofes called by that hatne* one con** 
taining nine acres* and the other but three acres \ the 
grantee Qiall not in Ais cafe choofe whiA or the gid 
daks he will have* but Ae grantor A4II have 
which clofe AaU paft» 1 Lem. a68. But if one ^ants 
an acre of land out of a wafte or common* anddw not 
fay in what part* or how to be bounded* the gtaptec s^ay 
make his tUBm where he will, x £emtm 3^« Itf a mah 
hath Aree daughter* find he covcAUnts lytth anoAer*, 
that he Aall have one of them to dtf^fe o£in marriage ; 
it is at the covenanior's deBiw wmch.of his daughter^ 
the covenantee fhalMiavei and after leqnuA ,lhe is to be 
delivered to him* After 7a: ai)4av. WSere there 
^e Aree eoparceneri of l^s* upon pertidon Ae eldeft 
fif\sr ihall have Ae thfliftx though if Ae herfelf make 
the partition, acid miUtake pf alh C«. 

Ltu ib6.-^Sce tUkaHL ; 

(n conMrraiiQii had fold apoAer certain 

goads* hepromifed to dei^r lum A^ ^elue in fndi^ipes 
^wine as he Aonld choeffi* the plwNiff muft make his 
elediioii before he hriogi msadiipm An eJ^tort 

wbjehof two Arngs Afll begone* ought not to be ina Ic 
•nwmly hy bringing an aAion * but before, that Ae de- 


Anddntsna)r know which he is mdo* audit is Add hek 
i not bound to tender ei Aer before the ptalntiff ha A made 
his choke vhijch y^ill be accepted. 1 Moii. 217 ; i NdK 
Ak. Sfff. ^ ^ 

A cosdiklt^Of a b^d h* A^ Ae obligor (hall pay $ck 
or twenty ftifif, afe Ae obK^ce^s tkBtw, within fuch n 
t|ixm j, thnobfigea ashk pqnl k (o >nake hU defim with- 
IB Ae liming 1 Thoi»h in debt upon 

bond A ^y io£ on fuch a day* of four cows* at Ao 
Aenek^aaof the obligee* it;wAt.adiudged, that it was 
^ ¥ nqugli fe^the defendant to pki^^^tbm lie wps always 
eemiy* i^ihe oU(gee W made hk for be 

Ottgni^b tender bom at w dAy^ by realbn^Ae word /ios 
rclaAi A t^e day e^paymeht* 1 694* 


STnimm luph an deSm to do ood of hvo Atn^ij synd 
he can^ by any default of a ffranger,^ or pf hiii%|^r; 
the pbligll^ or by Ae aA of do tl^ one ; ne muft 
kU peril dp the ot}ier^ x 2^4 Ak. 506. 

^ Where Ae |a)w| allows a two afUonsjo recover his 

sight* it is af his ibBm to mug which hepkafeih f ajpd 
when nmanVaA may work two ways* both afiilng out 
of bit intereft* hu^hath gjven him to ule it mtboe 
way. JQyfr to z iW* Ak- 7 ^ 7 * Aftion of irefpafs lipptt 
Ae ^aim or aOion uC Wefpals •vi ^ mmh, may be brought 
agaiafl one that refeues a prifoner* at the HkBion of Ae 
ps(rty aamnAed by.Ae reMMa. And an aAion on Ae 
cafe* or an affife has agaipft him Aat furcharges a com- 
mon* at the of him Aat is injured Aereov. 1 £i 7 . 
504* 505. ^Alt» for a rent-charge out of lands* there 
may be a writ of annuity or dUUeS* at Ae deMkm of the 

f mntee : but after Ae death of the grantor* if Ae heir 
e not chmgied* the diBm to bring annuity cealbA. t>jer 
3d+* 

K A man was AdlAed of feldpy for entering an honfe and 
mkg away money* and fodnd guilty* ai^ burnt in the 
hand ; after which the perfon who lolhthe money brought 
an aClxon of trefpars s^ainil the other for breaking his 
houfi* and takfog away his money ; and it was held that 
the ai^n would lie; for though it was at his deBm at 
fijff* either to prefer an indidment or bring an afilon* 
yei; by Aeindiftmdnt he had made no becaKfe 

Aat was not tbu proftcntton of the party* but of the 
Crown. 5 >yA 347. 

If a bargain and fiile be made of lands* which is in- 
rolled* and at the fame time the ba^ainor ievks a nne 
thereof to the bargainee* he hath his dtBm to take by 
one or Ae other. 4 Ref.^i. «A wife hath her 
which to take* of a jokltare made after^marrtagp* hr her 
dower* oa the deaA of the huiband* and not before. 

3d^ > When a leffor hath €kBim to charge the leBbe* 
or hit affignep* /b renti if be accepts the rent of Ac 
ai%dee* he hath deceimined his dtBtnt* 3 Ay* 24. 

If a perfon hath ekdkit to pay ot pe^orm one of two 
things at a day* and he do neither of them at Aat day* 
his dediM is gone : pni where a grant is made of iwo 
acres of lanA Ae one for.ftfe* Ac oArr in fee* cr in 
tail* and before any tbBiw tbb feoffee makes a feoffment 
of both ; in this cafe Ae deftim will be gone* and the 
feoffor may enter ^pon which be wiU for the forfoiturc. 
a Rep. 37. If money on a mpngage be to be paid to 4 
man* h>s heirs, or executors* thb mortgagor hath elec- 
tion to pay it to either : and if in a reenjneot it be A psy 
to Ae feofiee* his heirs or affigoi* and he enfeoff another* 

the 


'ELECT'iON. 

1^e fteotfbr pay Ae ^ncy to the firll or fccond feof- 
ke, (Jfc/O. ZiV, aio* j 

In fome cafety wl^freone hath caufe of fuit« he may 
fee one petfon or aiibiher at his eledlton ; for there is An 
election of perthns, as well as of thingib Djer ^04, no;. 
A man by oeed binds hlmrelf apd his heirs to pay money, 
And dies s the oblim may cbofe to fiie the heir, or the 
executors, although both of them have a4rts. lei. 
One may have.ele^ion, when he hath recovered edeott 
tohavh his execution by Jhi/aciw, or m/ 

fatisfoi^ltndm \ but where he cjJcei an tUpt^ and hath no 
fruit of it, he may refort to another writ, though the 
ere^ioQ be entered on record, /foi. 57; Ojfw 6o> 36^. 

There Is no ctefUon agjlinft the i^g in his panu, 

1 30. And an aft becoming void, will de-^ 

termine an ele^ion. Hah. 15a. As to eleAioo v^jth re* 
fpeA tooneafiion or another. See I Csm. l)ig, title 
And this DiA. tides Cfmd*im\ 

ELhCTION OF A ClBAK OF STATOTtS-MeiCH ANT, 
A writ that lies for the cbQh;e ct a cleric affigned to take 
bonds called fitautts-wtchatti ; and« is granted out of the 
Chancepy^ upon fuggeftion that the fipiriaierly affigned 
is gone to dwell at another plac ^ dr ia nnder ibme im« 
pediment tp attend the duty of hfl^flce, or bath not 
lands rufficient to anrwer his tranijptffions, tf he ihould 
art amifs, F. tT. B. 1^4. 

ELbCTios OF EccLFSiASTicAt. PtRsoNS* Thcro ifi 
to be a free ele^ion for the di£Mi^s of the dttrtb* S/at» 
9 Ed. 2. r. 14. And none (haTl difturb any petfon from 
making free elefiion, on pain of great forfeitere. If any 
peHbns that have a voice in eletiions, take any rewacd 
for an election m any church, college, fchool, Cs/r. the 
cle 61 ion (ball be void . and if any of iuch focieties rcftgn 
their places to others for reward, they incur a forfeuure 
of double the fum , and the party giving it, and the party ' 
faking it, is incapable of Aich place. Stat^ 3 1 Ehz. r. 6. 
See further titles Btjhofs ; Dems. 

Election of Mlubees of Pakliamfnt. See tide 
P \rliamtnt. 

Election OF A Verderor of the Forfst, fleBiwe 
<uvidanQ%ttmfwella*’\ A writ which lies for the choice of 
where any of the verderors of the foreft arc 
dead, or removed from their offices, l^c. It is direded 
to the (herifF ; and, as appears by the ancient w'rits of 
this kind, the verdcror is to be eleded by the freehold* 
rrs of the county, ia the fame luapncr as coroners. New 
Nut Hr ^ 66 . 

ELEEMOSYNA, Alms; dare in pur am tsf perpefuatn 
ehetmfynam^ CO give in pure and perpetual alms, or 
j'^avk.-almttgne ; as lands were commonly given in ancient 
times to rdigious ufes. CoTtr/.*-*Sec titles Franh^idi^ignc\ 

PeAUft 

EJ EEMOSYNiE, The pollcffions belonging to the 
churches. Blount. 

ELEEMOSYNA REGIS, or eUemelyna matrix A 
penny which King ^thehtd ordered to be paid for every ^ 
phugL in England, towards the fupporc of the pw i it was 
called Ekftnojyna becaufe it was at firft appointed 

by the Ktn^. Leg., Ethelnd, cap. 1. 

(LLEEMOSYNARI A, The place in a religious houfo, 
vrijUfe the common alms were repoftted, ana thence by 

almoner diftributed to the poor. 

ELEEMpSYNARIUS, The almoner or peculiar orn 
oer who received the eUermJ^ary rents and gifts, and jn 


EtSCIT. 

due mefthod dMf^he^ (btee topimiVAad diarftab!en&«« 
There was fuch a chief oASeeedlt^aM the tagmfUnfipxt 
and the grcacefthl^ onr bad imdeotiy that 

algienar** es oaw King hailu ZfrkAinsdV FNmkitbtlp 
lib. }• fi>. 12*-^^ title MmHpr.. > ^ . 

tLREMO$VI^|iy CORPOkATIOHS, C^poram^ 
Bodies anpdbced.^er MMieU, Cd'r. coafritated for the" 
perpetual dihiibipimn of the free aliiv» or hounty of the 
founder of them. Bee title Cwyenesfrn. 

ELEGiT» from the words to the writ, 
tm, becaufe the plaintiff!, hath ihofin tbta writ jof oaeai^ 
tkm, See 3 4x9.] *A writ of execettoii, fodoM 

cm the Sfai. IK z. 13. E. 1. r. li; that lies for histiwbd 
hath ^covered debtor damages, or, upon a recbjfni* 
zance to any court agatnft one not able in hti goode‘10 
(atiify the fame ; dfreded 10 the (heriiF, commandhig 
him to mak^ delivery of a meUty of the party’s fazd, and 
alibii |i0i/i,*bcaff| of thV pfou^ exceptedl And the 
creditor foall hold the fold moiety of the fond fodeliver- 
ed unto him, until his whole debt and damages me paid 
and faJtisded ; and during that term he it tenam by eiegit^ 
Btg* Otig* 2 ^ * Co. Ltt zi^. 

Upcm an the foeriff' is to deliver one half of all 
houfes, lands, meadows and paftures, rents, leverllons, 
and her^caments wherein tl>e defendant had any foie 
effate in fee, or for life, into whofe hands foever the fame 
do afterwards come ; but not of a right only to land, an 
annuity, copyhold lands, C^r. Dyer 206: 7 Rrp 49: Phwd. 
224. And bv ir, the plaintifF, Csfc elei^fs omnta fma fB 
cafaila of the aelendant, pj ater hoies ^ apos dt earuca fua ; 
and aifoa moiety of all the lands which the defendant had 
at the time of the judgment recovered -^bur it ougnt to 
be fued within a year and a day after he juogmenc. 
F. N B. 267. 

But chough by this flalute, the lands ii* 

made liable, as well as hi* perfor a* efta^ , ct 1 1 i erf 

ditor takfs out an rfr it, and 11 ro r r 

chat there are goods and hacieh iuthcicnt t ^ u < bu 1’ , 
to faiisfy the debt, be ought not to extend t.e lanjs z Injh 
595. But an executed u,on goeds jon]>, is not a 
fill tf aunt, for d fieri faitns is executed by (ale by the 
(herifF; but the eltg/t by the appraifeuient of the goods 
by a jury, and delivery to the party 1 Sid. 184 : 1 Lev. 
92: I jteb. 105, 26h,«46$, 5^6, 692. 

Upon this writ the (herifF is to impanel a jury. Who 
are tp make inquiry of all the goods and chattels of the 
debtor, and to appraife the (ame, and alio to inquire as 
to his lands and tenements ; and upon fuch inqmfition 
the (herifF is to deliver all the goods and chattels (except 
the beads of the plough) and a moiety of the lands to the 
party, and muft rccuro his writ, in order to record foch 
inquiiition in that court, out of which the ekgtt iffued : 
and wheq the jury have found the feUtt and vilue of the 
land, the foeriffi, and not the jury, is to fot one and de*^ 
hver a moiety thereof to the plaintiff', by metes and 
bounds. Cto. Car. 319, 

AH writs of execution may be good, thbogh not re* 
turned, except an eiegtt^ but that ktzft fiji t earned, be- 
caufe qn inquifmon is to be taken upon it, nod that the 
court may jqdge el the fuficiency thereof. /^Ref 65, 74. 
It has been ruled, that xfmofe thin a moiety or the lands 
is delivered on an ekgtt by the flihriff> the fame is void 
for the whole. Sid., 9I: 2 Salk. And the (heriff 

cannot felt any thing, but what u found in the 


inquifi* 



H«if &t. iniA 

ofi 4 iii 0 . ^ * 

Wuli! dm kiietriil<mft^ 

piMt$i i|K)iw}(lififui 4 iiig 

If«wl^piribm I)^ i»f 

4 etkmr and )m mho hath ihoft'ft jttdnBeiiC, 

^git, and hath the amifty of chh IhAdt doUetred 
u oaetothm f and tbeii thtoUmr indgment credifoir>ihes 
ont anotlmr bhftill ^dilly a <)f trtol 

mhich maa not eiieitddd lha Mt Jodgntefic. 

lindf ara once takoki fn taecutioA on in 
and the writ if reihniad and flad^l^ie {dasdUff (hall Khve 
no hthoraaecuttan. i And if tha deftndaat 

hath iandf in more counties thad one^ and the 
awards an le one ^ancy^ 'and taiefide m lai^s 
neon the afte neands files the wib, M eanfiOh 

after that^ wt oat in riS^/# ii|o fheothea-eonntiet: but 
he may immediatdy afcct entry of the judgitoenc upon the 
judgment-roll, award as many tnto as many conp- 
cics as he tbiokt fit^ and execute all, or hay of'them, at 
his pleafare. i LiUAiu 509 1 Crs* Jac. ^46. 

A mao had lands in exeention, upon ail Argit^ and 
afterwards moved for a new Aigit^ upon pNxif that the 
defendant had other lands, not known lb the credUof, aV 
the time when the execution was foed out ; and ii( was 
adjudged, that If he had accepted of the fiifi by the de^ 
livery of the fiierifF, he could not lAirwards hhvi i neV 
//r'gi/; but when the iherlff returns the Wrie» he may 
waive it, aad then have a new extent. €rs, Miiz, }io i 
X NJ/ Ahi • 699. Sied qu» 

If the defendant dies in prifon, fo thafthefelsod exe- 
cution with fatisfafliCD, the pUi .iiif (halJI have ao ekgtt 
afterwards 5 Kep» 86 Aod if all theiandseht^nd^ on 
an fUgii be evifled by a better titles the plaintiif may 
cake out a new execution. 4 Refi, 66. Where one hav- 
ing land by is wholly cvifled out, pf it, he may 
have a further execution, either againfi the defendant’s 
lands or goods, as he might have had it firllji fave only, 
he mud bring a fettt facias agatnit the defendant,, os him 
that comes In un^r him ; but if the evlftfoa he|||{phrt 
of the land, or for a time only# fo thax the plahttim may 
take hU full execution by holding it over ; thete he oan* 
not have any new execution, by the 3a/?k8«r^.5. 
%Ship. Ah. \%fi> 

Wliere an ekgit U fued upon a jadgment, the levying 
of goods thereon for part only, is no impediment^ but 
the plaintiiF may bring another r/igifprs tefjm, and c^ke 
the lands. 1 lev. 92. O«aff/6i/'retorfied Upon hn 
there may be brought a cafias adfatUfawmbm^ at fieri 
faeiut. I Lem^ syd And an be filed after a 

fieri fawi returned nuUa hna^ Of where part il levied by 
it ; and after a r«^tei'Of/^orfj^cf^a/Awsmurfied non tfi lii^ 
veutus Hob. 57. 

A perfoa in execution was fuffitrOd coefeape,. dnd then 
he died ; the land which he had at the time of the judg- 
meat may hw extended, by e^r, upon a fitrt /aaas 
brought againft his heir, os turc&anY, 371. 

A man may have an aSfe of the land adifch he hath in 
execution by ekgu^ if he bo deforced thereof^ $tau Hefim 
iS. And if leniaac by cAg/V a ien iho land in fee^ 


•, BM,B,I,E^8NT4 ,, • 

• In {^4 A Ito OOpri delivered for law, that whe>e Itfidt aunt 
ttjtf deRvemd upon an rW/, a fine 
levjei ifiddlj dnd i)oii«c1|um, wilt bar thejlh^ 

ebreft t JIA^ aty. 

Iftiftdfit ^ ^ i^niof poffti&on before ho 

hdlbbbcdVidi^ % hli debt;, by the heir at lAw, 
hi Indy bribg ilAioO dr re-enter and hold 

over till Utisfibd r but after i^sfa^B received, the de- 
fohdaot may enter on^the^todiiiaby wvf//. 4 A<p. 28, 67. 
Teuanu by r/i!^i>,^atpms-lfieffb^ or. areWpumlh- 
able for wafte by aitton df wafib V but ibd party , againft 
whom exethtfon is (ued. If m hive a wiit of nienirejacuii 
ai imMandunty £s^. and tlie waffe (ball be reco- 
vered m the debt: thodgK It » foM there is an old writ 
ofwafte in the Regilter, fbr*^hi.m in reverfion againft te- 
nant by ehgifi committing Wsile on lands which he hath 
in execution. 6 kefi 57 Hat. Br. ijo. On te- 
nant by iccouncing, if the money recovered oy 

the plaintiff is levied out of the lands, the defendant fooli 
recover his land ^ and if more be received by wafte, ffit. 
he foalt have damages. Tirms dt Ltj —-See this Did. lUka 
Extent \ HxeaSUin. 

ELP-ARROWS, Were fiihtfionu (harpened on each 
fide tn (hapd of arrma^htaJs, madsufe of in war by the 
ancient Sutom\ of which foveral have been found in 
Englabdy and greater plenty in Sco/lanJy where it is fsid 
the common people imagine they drop irons the cloadv f 
or are made by the fives or fairies, * 

El^ISORS,. Si^Hofs '^ lo cafes Of challenge to thefberi/T 
and doroners for partiality, tiTt*. the vemte to fummon * 
jury (hall be dire^kd to two clerks of the Courts or two 
peifons of the county nUmed by the Court axvd fworn. 
^nd theic tw^o who are called Mlf/ots (hall indifforently 
^Ume or choofe the jury, and their return is final; no* 
challenge being allowed to their arrhy, Je Land, 

leg. i. t Co Lit. ic8» 

RLKE, A kind of yew to mAke bows of. Stat 3 z H.^ 

8. cap 9. 

ELOINE, from the Pr rfioi/ner'] 'fo removd or fend a 
great way 0^: in this fenfe it is ufed where it is faid that 
if fuch as are within age be rW//, fo that they caniioc 
come to fue perfonaHyr their next friends (hall be admitted 
to fue for them. 6/n/. 13 Ed. 1. I5, 

ELONGATA, Is a return of the (hcrifF in replevin, 
that MttU are not to be found, or are removed, fo that he 
cannot make deliverance, iAc. 2 Ld 454,1^45 b. 

ELOPEMENT, from the Beljg. iV matrsmn^hm Ssf 
loopen, fmrtrf ; or mote probably miii. the Sat. Orleorany 
to depart; the^V<jxe« r being cafiJy perve/ted fiom (is 
fhape into a p. Blount ] Is where a married woman of her 
own accord, goes away and departs from her hulband, 
and lives with an adulterer. See utles AJuiuij/y Baiin mJ 
Fettle 

ELY, A royal franchirc or county palatine. See title 
Counties FalaUne. 

EMBARGO, A prohibition upon fliippmg, not to go 
out of any port, on a War break* ng out, 

EMBASSADOR, Se<i Amhajfadvt. ^ 

EMBLEMENT^i from the Fr. euhlaieiue lU HeJ^ 
corn fprung or put up above ground J The profits of 
Town land* but the word is fometimes uied mate largely, 
for any pioduQAthat arife natural!) from the ground, as 

gr-(V 



E-MBLE'MSNTS. £ {tflf ^^'OEO R. 

grA fruit, fjc. In fomo cafc> he who fywtA |Jif rnmts, A|id 

have the ; and in others not: WIN tfi’tfthw 

wiU Tows the Unj, he ihali have the ; 'thou|^h fowa the kiu^t Aiid ||p^|ithri Ihatirtttit" 

if the IciTee determines the will lumfclf, (ha|l not have cofn.'f 

them, but the leiTor. 5 R^f> 1 16, If le/Tee ftt wil^ fows tentfntiii ttiham tm 

the hnd xyith ^rzin, or ether thfiig yW/ling annual pio* and diea nho eh^fork fiMI 

fat, and the Icflor enters before feveraneei yet theleffec have tho covh« w W* 

fhall have it: but where the leflce plants yoi^og fruit- £ir. f9g* " ^ ^ " -T it 

trees^ 01* other rr.^cs or Tows ihfi land ^'iJr aoorinif When a Widd^ 1 i endowed with lafa^ il^Whf flfhtl 

he ft^all not lune thefe- ftn4 iffuch tenant hy^good hufr havp tht mSkmAh^ and ttot the Heir* a ti?. Aifd 
birtdry make the ^rafs tOj||row in greater abundance ; or a tenant dOfeAh ifajay difpoKh of eortf l(Mn' 
fow the UnJ wuh hay fee^ by which means it jis inefeaf- ground ; ontt raa^ go x6 her « 3 tetutoiV, if Ihtf dittWorh 
eJ, it ihe lefic^r enters on the JelTce, the leflee (hall not feverance. 2 iVyf.^o, 8f , And by the parttenfar 
have If, huaujt ^rnjs ts natural piofit cf thefiiU Cv hit* fioni of ^tat, 28 i/ 8 1 1 , if a Parfon fowa hfi ]efebe» 

55, 56 ^ ^ * 4. and dies, hii eirechtors Ihall hav^ ^he com: ana ibeh 

Where tenant for life fows the hnd^ and dies, nis ex- paribotnay by will difpofe thelvedf/i Ro/. ^ 

ec j^oi s (h ill hive the e»/r, and not the IciTor or him If tenant by (Utute-merchapt (bm the land, and be- 

in reveruon , by rcafon oC,tH« urcereainty of the eftaie. fpre fev^rance a caftihl profit happens, by which he is 
Cf9 fhz, ^65. And if a icnant^for hfc plants hops, and fatisfied, yet hO (hall have the corn, Co, ZJ//. 55. Uands 
dicb be’orw' levernncc, he in |•cvefflOn (hall not have them, fowiji dredelivcrcd in c|cecn?ion upon tn^extent, the per- 
biit the excemors of tenant for^ife* Cro, Car. 515. If fon to whom deltverOti fliaU have thd eOm od thegrouiid 
tenant for yean, (if he fo long iiv|) (bw the ground, and 2 Lran^ j4 And judgment wni given agaibft a pei*fon, 
d e before feverance, the executo^ntf the leflec (hal! have and t{ien he fowled the ktid, and brought a writ of error 
the corn: and where leflce for far years, if the to reVerfe the judgment, but it was afiirmdd^ and ad« 

leflee for years fow the land, and afrey ](eiree for ]ife dies judged that the rcQOveror (hall hare tfic Corn. zBnlJt, 
btl-orc feveunce, the exerutor pf leflcf for years ihall 213*- 

have the 2 Danv, Jir. 769. If a dtfleifbr fows the land, and afrerwardf cuts the 

So It IS alfo if A man be tenant for the life of another , corn^ but before it is carried away^ the difleifee enters , 

and ceftttt qut itie, (he on whe fe life the land is held,) dies the difleifee (hall have tfie corn. Dyer 31* 1 1 Rep 52. 

after the corn Town, the tenant fur avtp mte ihall have 4 fx^tfon foiffd in foe of hnd dies, having a daughter, 

the imhlcmenu The lame is alfo the rule if a life-eflate and his wife prufement tn/eint with a fon ; the daughter 

be determined by the ad of law Therefore U a leafe be enters and fows the land, and before feverance oi the 
made to hufband and wile during coverture, (which corn, the fon is born ; in this cafe the daughter (hall 
gives them a determinable eflate for life,) and the huf- have the corn, her eflate being lawful, and defeated by 
band fowl the land ; and afterwards they are divorced the ad of Gods and it is for the public good that the 
m 'Vinculo matimonii^ the huiband (hall in this cafe havO land flioald be fovvn. 0 >. Lit ^5. 

xSitembUmenis ; for thcfentcnce of divorce is the ad cf the A man feifed in fee Ample (ows land, and then devifes 

Jaw\ 3 Ref 116. Tut if nr cflate for life be determin- the Und by will, and dies before foverance; the dcvifce 
ed by the tenaiu^soan a6t, (as by forfeiture for wafle com* flia'l have the cOrti; and not the devifor's executors, 
mitted, or it a tenant during widowhood, thinks proper IR/ncb 52 Cro, Ehx. 61, If a perfon devtfes his lands 

CO marry;} in thefe and funil^r cafes, as In that of a te- fovvn, and fays (jjOthing of the corn, the corn (hill go 

nani at will determining his own tenure, the tenants with the land to the devifee * and when a man feifcd of 

fliall not be entitled to take the emblements 1 Ifi^. 55. land, in fee or fo tail, fows it, and dies without will, it 

If tenant for years fows ground, and before his com is goes''|o the executor, and not the heir 10 ii / 4. i ^ : 

fevered, the term which ts certain expires^ the Icflor or ti Ft 6, 30 ^ Ft. 6. 35 i. A devifee for life dies, 

he in reverfion (hall have the emblements \ but he mull firfl: he in remainder fhall have the embkments with the land, 

tnter on the lands. J Ld 4br, 51I. A leflbefor life or lhb% 132. 

ycPTs fows the land, and after furrenders, Csfc, before fe- Tenant in fee fows the land, and devifos it to J. for 
verance, the Icflor (hall have the corn. 2 Danv. 764. Jf life, remainder to A. for life, and dies ; J, dies otfore 
there be leflee for years upon condition that if hecoomiit feverance, B. in remainder (hall have the corn, and not 
wafte, isle his cflate (hill ccafe ; if he fows the ground the executor of the fofl tenant for life, Crii.f/rss, 6 1,464. 

with corn, and after doth wafle, the Icflor (hall have the Where there is a*Vight to emblements^ ingrefs, egreis and 

corn. Co L t $5. And where a lord enters on his te- regrefs ^re allowed^ law, tocmef, cut and carry them 
nant for a forfeiture, he (hall have the com on the ground away, when the aijlate is determined, 56. 

4 Arp. 21. EMBLeaS Dfi GENT 2 , Fr ] A ftealing from the 

Though if a feme copyholder for her widowhood fows people : The word occurs in our old rolls of ParHament. 
the land, and before feverance takes hulhand, fo that her Whereas divers murders, imhUrs and robberies 

ellate is determined, the lord (hall have emblements \ are committed, Ac/. Bail, 21 hd, 3./r.^t» 
yet if fueJx a feme copyholder durante 'viduttatey leafes for EMBRACEOR, Fr. erHbrAjour,\ Hotliat when a mat- 
on? year according to cuflom, and the JeiTce fows the land, ter is in trial betweep party srnd jpnrty t^es to the bar 
«4lhd "afterwards the copyholder takes hulband, the leflee with opr^ the pamos^ havli^ received fofaie reward fo 
.^^ihall have the com t Daiw, 764. If a hufbaisd holdv to do, and foeaks in the cali^ or privately labours the 
' lands for life, in right of his wife, and fow the land and jury, or fiai^as in theconrtfoforvey and overlook them, 

* ^ter (he dies before foverance, he foall have foe ^ tH whereby they are awed or {nSOeoced, or put in fear or 

^ d'tnKf 
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of. Snt. 19 ff, 7, t), ' But tiwi 

yei»t, atiorfil^ Sff* mAyfpi$1t h4necaietaiirtb»lrcti€ntSj 

S d HPltf mir4C^r0f:^^^ Mfo th4 pUi|MtiF fita; kbonr 
e^iiin^i to Ojppear in hi^pww canA.* 4 >ikf tooft 

opt. do it : for the hare writui|: a loiter a ftffpOi ot 
fora j^cor to ippeari npt^tythe paK^likar 
fdf, iMitb btea held wkltiii theitanitei agaioft emmce^y 
afi4 snaiot^ance* ogpt $91. 

If the ^rty himfelf inftmA a joror« or promifeany 
ward for his appearance^ then the party is likewfie an 
Anaajoror may be gniity of 'embracery# 
where he by indirc^ praOices gets himfelf fworn bn'the 
Wri# to ferve on one lide> i LiJ. 515. There are diveh 
ilatutes relating to tbisofTence and m^intimuice. See further 
title and JSar^rererv.*«*See alfo titles 

^aty} Dectes tantum^ 

EMBRACERY. An attempt to influence a Jury cor- 
r aptly to one fide# by profniics# perfuafions# entreaties, 
money, entertaipments, and the lilcc. The ponifouient 
for the perfoa ep&bradng# (theEmbraceor) is by line and 
iflipiifonment ; and for the Juror fo embraced, !f it be 
by taking money, the punilhment is, ^by various Stats, df 
ZiV. III. I'/a:. 5 3. r. 10: 38^. 3.^.1 2,) 

perpetual infamy, imprifonmenc for a year, and forfei- 
rufc of ten-fold value. ^Comni. 140: Sec 1 Hawk. P. C. 
e. 85 ; and the preceding title. 

r.M BRING DAYS^ from embijs, tine}es^ fo called 
cither becaufe our anceflors, when they fajled^ fat in 
aHiCj, or itrewed them on their heads.] Thofe day» which 
tlic aDiient Fathers c ailed ^atuot 7\mpofaj€jiiniit and of 
preat antiquity in tlie chuich : they are obferved on Wed^ 
fi^jjav, Friday and Satin dtiy next after Sluadrag^Jima Sun^ 
^lyt (or the ftrll in *iftcr H'httfuttday^ Haly 

rQt\l-da^ in Sipumbo ^ and St. Lucy^s day about the middle 
of Ducmlei . Tlicfo days are me tioned by Bi r. 5 3, 
and ocher writeri, j and particularly in'thc Stat. Ed, 
6. c. 19. Our almanacks call them the Embt^i kF^teks, 
EMBROIDERY. By Stau 22 Gto. 2. r. 36, No fo- 
reign cwLiotiUiyp or gold or filver brocade, fliall be im- 
porrtd, upon pam of being forfeited and burnt, and pe- 
]\ I’tv of iLcI. fcr caqh piece. No pejfon fhaJI fell or ex- 
2:)olc to Talc any foreign tmbniidery,^ gold or fllvcr thread, 
face, fringe, brocade, or make up the fame into any 
gaimcnt, upon pain of havilig it foifeiccd and burnt, 
and penalty of luc/. All fuch tmbftdoy^ ISc. found, 
may be ieized and burnt, and the mercer, in whofe 
cultody it was founds (hall forfeit sooA— See title Jkliuvi/- 

Jc. ^Un L s , AV vrgattoa-ji<‘fs, 

J^.MENDALS, emtiida.'] An old woxd flill made ufe 
of in the accounts of the Society of xhtJ//ftn Tempi f, where 
fo much ill e/nendah at the foot of an account^ on the ba- 
lance thereof, fjgni.«cs fo much money in the bank or 
flock of the houfes, for reparation of lofles or other emer- 
gent occalions: quod in nftaHrationem damn% tuhuitur. 
Sptlm, 

. EMR^DARE, Emt'ndam fd^ne,^ To make amends for 
an; Clime or irefpals commuted. Julw, r . 3 5 . 

l^tencc a, capital crime# not to be attoned by fine, was 
fa id to be nrtm ndabile, Leg» Camt, p. 2. 

EMENXJATiO, Hath been ufed for the power of 
wuehdifig and corredling ahufeSf according to /laced rule^ 
and meafures ; as mendatio panni^ the power of looking 
to the .iHIze of cloth, that it be cf jull meafure ; emcnaa- 
no pams i:i cactjioe, the afliztng of bread and beer, C;^r. 
VUL.I. 
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S ivlll ‘ io lord* of manor*( and exectited by 

air . in appointed ia the court-leet, (dt. Panei. 

''^IldFilSfBL, See Imfianfl. 

BMPfiROR# imparaior,] TJte higheft ruler of large 
tcingdoms and tcnitdfids t a title anciently given to re- 
ttoWnedHod vl^Wibiis generals of armies, who acquired 
powtir and dommion* 'And this title is not only 
.fo tbO Emperor of Germdny^ aa Emoerpr of the Romans ; 
t Waa formerly belonging to the JCwgs of England^ as 
rs by a ^barter of King Ei^ar, 

NBRfiVBR, /"r.J To write down id ftort. Brtt.$ 6 , 
BNCAUSTUM, See Incm/lum. 

ENCHESON, A French word ufed id oor Ihw books 
and Racutes, flgnifying the occafion, eaufe or reafoii 
wherefore any thing is done. Stat, 5 Ed. 3. r. 3. 

ENDEAVOUR. Where one who has the ufe of his 
reafon endeavours to commit felony, he foal! be nu- 
nifhed by our taws, but not to chat degree us if he nad 
equally committed it i as if a man alTault another on the 
highway, in order to a robbery, but takes nothing from 
him, this is not puniflied as felony, becaufe the folony 
was not accompli ihed ; though as a mirdemeanor, it ia 
liable to fine and imprifonmenc. 3 /u/l. 63 , 69, x6'i : 
1 1 Rep. 98, And In this cafe, by Stat, 7 Geo. 2. r. 21, 
(he ofiender (hall be tranfporred. Bee iuits latendmetit ; 
Rohbrry, 

ENDOWMENT, The bellowing or afluring of diri^et 
on a woman. It is /bmbttmes a fed metaphorically "for 
the fettling a provifion upon a parfon, or building of a 
chufcb or chapel; and the fevering a fuiRcient portion of 
tithes, . for a vicar, cowards his perpetuarmaintenance, 
when the benefice is appropriated. See Stats, i j A. a. c. 6 : 
4 AT 4. c 1 2. 

ENEMY, ini/n/fuj,] Is properly an alien or foreigner^ 
who in a public capacity, and in an hoflile manner, in- 
vades any kingdom or country ; and 'whether fuch per- 
fons come hither by themfelves, or in company with £«- 
g//fj traitors, they cannot be pnnilhed as traitors, but 
fniill be dealt with by mariral law. H. P. C\ 10, r5. 
But tiie fubjedlsof a foreign prince coming into England^ 
and living under the protection of the KLp^, if they take 
up arms, fsfe. again/t the government, they may be pu- 
ni/hed as traitors, not as alien enemies. If a prifoner be 
relcUed by enemies, the gaoler U not guilty of an cfcapc; 
as he would have been if fubje^ls had made the refeue, 
when he might have a legal remedy againll them. See 
Hmvk P. C, and titles yflten; Efcapc\ and as to adheii^g 
to and fuccouring the King’s enemies,* fee titlb Treefon. 

ENFRANCHISE, Fr. auchh To make free, or 
incorporate a man into any focicty, It is alfo ufed 

where one is made a fiee denl^^en ^ which'is a kind of in- 
corptiaiion in the Cimmonweislth, 

ENFRANCIIIbEMKNT, Fr, fxoxafanchfc, i. e. //- 
bifta^ ] 1 3 when a perfon is iocorpo>ated into any fociciy 
or body politick ; and it fignifies thf ail of incorporating 
llc^thfU by charter is made a ilemiitn, of freeman of A - 
phind^ is faid to be enJrancUfcdp arid let Into the general 
liberties of the fubjeifls of t^hc kingdom : and he who is 
made a cfli/cn of London^ Or othtfr city, or ftcc burgei^ 
of any town Corporate, as he is made partaker of thofe 
liberties that appertain to the corporation, is in the com- 
mon /enfe of the word a per.fon cn^uinJjijid, And wlum 
a man is ^.nf ranch fid into the freedom of any citv 01 bo- 
3 k iough# 



ENf R 

raugh> he hath a freehold in his freedom during life; 
and may notp for endeavouring any thing only tgainft 
the corporation, lole and forfeit the fame, ii 
See title Corfvratm. A villein ivas faid to be a^amhijtd^ 
when he was made free by his lord« and readied Ciq>a* 
ble of the benefits belonging to freemen. 

ENGLECERY, or ENGLESCHIRE, 

An old word fignifying the being an Englijkman* When 
Cwtuius the Dmc came to be King of Eugland% he at the 
requeft of the Nobility fent back his army into Denmari, 
but kept fome Dana behind to be a guard to his perfon; 
and he made a law for the prefervatioii of bis Dattes (who 
were often privately made away with by the EvgHp) 
that if an EngUjhman killed a Dam, he Ihoold be tried 
for the murder ; or if he efcaped, the town or hundred 
wbcie the fad was done, was to be amerced fixty-fix 
tnarkt 10 the King : fo that after this law, whenever a 
murder was committed^ it was necefifary to prove the 
party llain to be an Englifitman, that the town might be 
exempted from the amercement ; which proof was called 
EngUcoy, or EngUfihtrc. And. whereas if a perfon were 
orivacely (lain, he was in ancient lime accounted Frantic 
genu, which word comprehended every alien, efpecially 
the Dams: it was therefore urdabied, that where any 
perfon was murdered, he ihould be adjudged Fianngena, 
unlefs Enghcety were proved, and that it was made ma- 
nifeli he was an EMgliJbmaft, The manner of proving the 
perfon killed to be an Bnglijbman, was by two witnefies 
who knew the father and mother, before the Coroner, 
Bra/l» liS. 3. trad. 2. cap, 1 5 ; Fleta, hb. i. cap, 30: 
7 Rif. |6. This Eftglecay, by reafon of the great abufes 
and trouble that afterwards were perceived to grow by it, 
was utterly taken away by Stat* 14. Ed, yfl, 1. r. 4.— - 
See 4 : and this Di£l« title 

ENGLISH. Pleas, records, bonds, and proceedings 
iu courts of jullice, to be in Ea^lijb. Stat. 46^0. 2. c. a6. 
\nd fee Stats^ 5 Grs. z. c* zy: 6 Ccq, z, r. 14: and this 
Di^. titles Pleading \ Protr^s, Ui. 

ENGLISHMEN, The names of, to be certified into 
the Chancery who are abroad in Holland and Flandtts, ^c, 
and to pay fueb iinpoficions as aluns do. 6/4/. 14 xc 
IL S. f. 4. 

ENGRAVERS, That (half invent, defignand 
prints, to have the foie right of printing them for iour- 
cecn years, which fhall be engraved with the names of 
the proprietors ; and others copying, and felling I'uch 
prints, though by varying, f:ft. without their confent, 
ihall forfeit 5 A for evnry print, and alfo the plates and 
fiieet, h:at. d Geo. s. t, i3.«*^ee title Literary Pto^ 
fit if* 

ENGROSSER, See/*j^^r; Fonjlallti* 

To ENHANCE. To raiie the price of goods or mer- 
chandize. See title 

EN FLEET, Anciently ufird for /mplrad.^Thcy may 
cftplcc/ and be enpkeud m all courts. Mon. Ang. ty>m, z. 

ENQUIRY, Writ of; See title mu. 

ENSlENT, or ENSEINT, The being with child. 
Lavf Di^* 

ENSlENT URE, or EnJUncy, Of any woman con., 
demned for a crime, is no ground to Hay judgment ; but 
k may be afterwards aHedged againll execution. 2 
J35//. P. C 413. 

ENTAIL. See title Tud* 


ENT R.y. 

ENTER^LEADER, Qee ItttarfUadcr^ 
ENTIERTIB, from |b« Pi^^h entUrti^ 

Is a coBtradiftiiiftiM in odr bonks ro tnme^, dtioting 
the who!^ ; anda bond, dama||et, ^c, arp fuid tobe#iM> 
tire, when dmy eknnoc be divmed or apportioned. 

ENTIRE TENANCY, Contrary to /evcrsl tirumf, 
and fignifying a ible poiftffion in one man; whereas the 
other Is a joint or common pofleflion in^ two or morcr 
Brook, 

ENTRY, Fr. cntric, i. e. ingrtffus, introitus.^ Sig- 
mfies the taking pofiefiioD 6f lands or tenements, where 
a man hath title of entry : and it is alfo ufed for a vnA 
df f^effinn. This enhy into lands, is where any man 
enters into or takes poffeflion bf any lands, fsfc, in his 
proper perfon ; and is an aflnal entry when made by a 
man’s felf, or by attorney by warrant from him that bath 
the right ; or it is an enhy in lazo, for a continual claim is 
an ent%y implied by law, and has the fame force with ir. 
£1/. (419. There it a right of entry, when the party 
claiming may for his remedy either enter into the land, 
or have an adion to recover it : and a title ftnuy^ where 
one hath lawful ra//jf given him in the lands, which an- 
other hath, but has no adlton to recover till he hath en- 
tered. Plo,t:d, 558; 10 Rep. 48: FlncFs Law 103. 

Entrt, may be defined to be an extrajudicial and 
fummary remedy, againfi certain fpecies of injury by 
oafter, ufed by the legal owner, when another perfon 
who hath no right, hath previoufly taken polTcilion of 
lands or tenements. In this cafe, the party entitled may 
make a formal but peaceable entry thereon, declaring 
that cherebv he takes polTefCon ; which notorious adl of 
ownerfhip. is equivalent to a fcodal invefiiture by the 
lord : or he may enter on any part of it in the fame 
county, declaring it to be in the name pf die whole Ltt. 
$417. But if it lies in di/Tcrent counties, he mull make 
di^erent entries ; for the notoriety of foch entry or claim 
to the pares or freeholders of ireflmorland^ is not any no- 
toriety to the pMC^ or freeholders o^St^ex. Alfo if there 
be r.vo di/reirL>rs, the party dificifed mud make his entry 
on both ; or if one difieifor has conveyed the lands with 
livery to tico dtflin£l feofiee*:, entry mud be made on 
both. Co, Lftt. zgz. For as their feifin is didindl, fo alfo 
mud be the a6l which deveds that feifin. If the claimant 
be deterred from entering by menaces or bodily fear, he 
may make claim as near Co the edateas he can, with the 
like forms and folemnities : which claim is in force for 
only a year and a day. Litt. \ 422/* And this claim, if 
it be repeated once in the fpace of every year and day, 
(which is called continnal claim) has the fame eiFed with, 
and in all refpedls amounts to, alegal entry. Ibid, §419, 
23.— See this Di^. tide Claws, Such an entry gives a 
man feifin; or puts into immediate podefiion, him that 
hath right of entry on the edate ; and thereby makes 
him complete own>r, and capable of conveying it from 
hinifelfby either defeenc or purLhafe. Co. Lit. 15. 

This remedy by entry takes place in three only of the 
five fpecies of oufler, •via. Abatement^ Intrufioa, and Dif 
feifin ; for, in thefe the original entry of the wrong- 
doer was unlawful, they may. therefore be remedied by 
the mere entry of him who hath right* But, upon a 
Dt/ccniinuJnce, or Dforcentent, the owner of the edate 
cannot enter, but is driven to his aflion: for herein the 
original entry being lawful, and thereby an apparent 
right of poffclfion being gained, the law will notfufTfa 

that 



ENTRY. 


ihAt riiht to Se by .tko lifter^ lift oi^l^ry of 

tko cliitfiMiK^ pn hi* urpnit by 

fuird^j^^ filch teofoi hath no fi'cehcMi but only * 
barpMlfti^ wMdi tniqr he dcfeaieili lihe o ftoancy 
at w^nTji by file mere entry of the ojener* ftot if the 
owner thieK^ (imore expedient to feppolh or $imk fitch 
Ueejtt to have gaiaed a tortiooa frfehojld^ ho is then 
modtable by writ of entry » ad ieroiwHm qui f9^$cr^tt 
I Infi. (7, 237 » 8.*— See title Diffei/mn 

Ob the other band« in cafi^ ot InfttJim^ or 

where entries are g^eroity la«yfiil» this right 
of entry may be; that is, mwa^t by defeent* 
Defeents which take away entries^ are when any one, 
feifed by any meaps whatibcoer pf the inheritance of a 
cor|M>real herediiameoti dies, whereby the ftme defionds 
to his heir: in this cafe, however feeble the right of the 
ancrAor might be# the entry of any other perfon who 
claims title to the freehold it taken away | ana he cannot 
recover poffeffion againft the heir by this fummary me* 
thod, but is driven to his aftton to gain )| legal feifin of 
theeftate. Lit.*§ 385 j 413. 

In general therefore, np man can recover pofieffion by 
mere entry on lands> which another hath by dtfeenr. 
Vet this rule hath fome exceptions; efpecially if the 
claimant were onder any le^al difabilities, during the 
life of the ancefior, either of infancy, coverture, imprt- 
fonment, infinity, or being out of the realm 4 in all 
tvhich cafes, there is no n^ieAor/arfo^ in the claimant, 
and therefore no defeent (hall bar, or take away his en- 
try. Q>. Lit, 246. ^nd* this title of taking away entries 
by defeenr, is gill fetdier narrowed by Stat, 32 Hta, 8. 
r. 33 ; which enafts, that if any perfon dilTeifes or turns 
another out of polTeffion, no defeent to the hen of the 
difleifor ftiall take away the entry of him that has right 
to the land, unlefs the diifeifor had peaceable poiTciTion 
five years next after the difTeiftn. Qat theilatute, on 
fcodal reafens, does not extend to any fcojfee or tknee of 
die difleifor, mediate or immediate. Ibid, 256. 

By the ftatute of limitations, 21 Jac, p. r. 16, it is 
ena^ed, that no entry ihall be made by any man upon 
lands, unlefs within 20 years after his right fhali acciue. 
And by Stat. 4 5 «*• *6, no entry Ihall be of force 

to fatisfy the (aid ilatute of limitations, or to avoid a 
fine levied of lands, unlefs an aAion be thereupon com* 
jnenced within one year after, and profecuted with cifefl. 
See farther tide Clam, 

This remedy by entry muft be purfued, according to 
Stat, 5 Ric, %%ft. I. <. 8, in a peaceable and eafy man* 
ner; and not with force or hand. For, if one 

turns or keeps another out of poffemon this is an 
injury of both a civil and a criminal nature. The civil 
is remedied by immediate reftitution ; which puts the 
ancient poflefTor in /e/n jue ; the criminal injury or pu- 
blic wrong, by breach of the King’s peace, is punilhed 
by fine to die King. See this Did* tide F^tcille Entr^, 

Tmb Writ of Entry is a pofTefTor/ remedy which 
difproves the title of the tenant or jpoflefTor, by fhowing 
the unlawful meant by which he entered, or continues 
poireffioiu Finch, L, 261. The writ is direded to the 
SherilF, requiring him to, Command the tenant of the 
land, that he render [in Latin, quod reddaf\ to the 
demandant the land in queftion, which he claims to be 


bft ftgVt tnd inheritance ; and into which, as he feirh, 
she fido tenAKthad not entry, but by (or after) a dijjki^ 
mira/km, ertheUke^ made to the fald demandartt, 
within the time limited by law for fuch sdiohs; or chat 
upon refiifei he do appear in court on fudra day, to 
Aiew wherefore he hath not done it,’* This is the origi- 
nal promts, die fteecipf^ upon which all the red of the 
felt IS grounded; wh^ein it ^pears, that the tenant is 
reqaired, either to deliver feifin of the lands, or to fhow 
etufe' why he will not. This canfe may be either a de- 
nial of the fefe, of having entered by or under fuch 
mbamasare fuggefesd, ora juftification of his entry, 
by reafbn of title in faimfelf, or in chofe under whom he 
makei claim ; whereupon the pofTeffion^or the land is 
awarded to him who produces the cleai eft right to pof- 
fefs it. 

The iVnif ef entry are of divers kinds, diftinguiihed 
into four degrees, according to which (be writs are va- 
ried* The fafi degree is a writ of evt/y fur diffiifin^ that 
Iseth for the difTeifee, againft a difTeifor, upon a dtfileifiif 
done by himfelf ; and this is called a writ of entry in cho 
na^re of an aflifer 

oecond, a writ of entry far dijfeifin m te pir^ againft the 
heir by defeent, who is fetd to be in the per, as he contes 
in by hit anceftor ; and fo it is if a diftetfor make a feoff*- 
ment in fee, gift in uil, (fe, the feoffee and donee arts 
in the per by the difieifor. 

Third, A writ of iw/ry ftr dijfetfin in leper ^ cm, where 
^tfeofeeefa diffetfa maketh a feoiTmenc over to another^ 
when the diiTeifee Ihall have this writ of enuy fur difjeifin^ 
Cifc of the lands in which fuch other h<id no rigbi o( 
entry, but hy the feoffee of the difTeifor, H whom the dif- 
feifor demifed the fame, who unjuftly and without judg- 
ment difTetfed the demandant, t In/t, 238. 

^ Thefe three degrees thus ftate the original wreng, and 
the tide of the tenant, who claims under foch wrong. If 
more than two degrees, (chat is two alicnatioos or de- 
feents) were paft, there lay no writ of entry at the Com-^ 
mon-law. For, as it was provided for the quietnefs of 
men’s inheritances, that no one, even though he had the 
true right of pofTeffion, fhould enter upon him who had 
the apparent right by defeent or otherwife, bot he was 
driven to his writ nf entiy CO gain po/Teffion ; fo^ after 
more than two defeents, or two conveyances were puffed,, 
the demandant^ even though he had the right both of 
pofTeflion and property, was not allowed this pof^ny 
a^ioD ; but was driven to hit writ of right, a long and 
final remedy, to punilh his negle^ in not fooncr potting 
in his claim while the degrees fubilfted ; and for the end- 
ing of foils, and quieting of all controverfies. a hjl, 

But by the Star, of Marlkridge 52 Hen. 3. c. 30, it was 
provided, that when the number of agnations Or defeents 
exceeded the ufuai degrees, a new writ fhould be allowed 
without any mentron of degrees at all. And accordingly, 

Fourthly, A new writ has been framed, called a writ of 
entry in the hich only aUedjgca.the injury of the wrong- 

doer, without deducing all the mterittediace title from him 
CO the tenant ; ftating it in thia manner ; that the tenant 
had not entry, unlefs q//sr, pr fubfequent to, the ouiler> 
or injury done by the original dirpoffefTor; and rightly 
concluding, that if the original title was wrongful, all 
claims derived from thence muft partioipate of the fame 
wrong. Upon the latter of thefe writs, it is, (the writ 
3 L 2 of 



ENTRY. 


of entr/yii dlffeifin in the that the form of oor corn'* 
mon recoveries of landed eliates is ufuaJl/grounded. Sco 
title Fmt and Rtcoviry, 

This remedial inflrument^ of writ of entry, is appli- 
cable to all the cafes of nailer, except that of Di/icnunm*- 
anct of tenant in taiU end feme peculiar fpectes of Ar- 
fotremintu Such is that of the deforcement of dower 
by not afligniug any dower to the widow within «he time 
limited by the law ; for which (he has ner .-emedy by writ 
of donntr^ unde nihtl ht\bet% P. N» B* 1 47.— "See title Dcitier* 

But in general the writ of entry is the univerfal 
remedv to recover pofleiCon, when Wrongfully with«held 
from the owner. It were therefore endlefs to recount all 
the (everal divifions of writs of entry, which the different 
urcumdances of the ref|)eflive demandants may require, 
and which are furnifhed by the Laws of England^ being 
plainly and clearly chalked oot in that colleflion of legal 
forms, the Regiprum amntttm pr Rcgiffer of luch 

writs as are i/Taable out of the King’j Coiirir; upon 
which h tfzhtrlt* d i Narma Brevttoa isn comment} which 
fee ; and rhe fevcral appropriate titles in this Di^. 

In the times of our Saxon ancc(l9r:», the right of poL 
leHion ieems to have been reccveraible only by writ of 
entry. Gilb, 42. This writ wil tbam ufually brought 
in the County Court ; and the proceedings in thefe ac- 
tions were not then fo tedious, (wiien Courts were 
held, and procefs liTued from, and was returnable there 
in, at the end of eveiy three weeks) as they became •after 
the Conqueft, when all caufes were drawn into tJic King’s 
Courts^ and procefs iffued only from Term to Term. 
Hence a new remedy was invented in many cn^s to do 
juffice to the people, and to determine the poifeihon in 
the proper counties by the King’s judges ; this was the 
remedy by -ipp) as to which, See tftlc AJJife in d is Dift, 
and fully on this fubjedt 5 Cvmm, 174, 184. 4 

Having faid thas much in general on the titles 
and fTtrts of Enhy, fubjefls now in fomc mcafure rather 
unufual than obfolete, the lol lowing obfervations, ex- 
tradVs, (sc. may be of ufc to the enquiring Student : 
ihould any of them feem a repetition of what has al- 
ready been faid, it will be generally found they ftaic the 
point more at large, or on diffcrCDt authorities. 

A tj EvUy in the/^rr and r»/, (hall be maintained 
againfl none, but where the tenant is in by purchafe or 
defeent ; for if the alienation or defeent be put out of the 
degree upon which no wTit may be made in the pn and 
4V/;, then it fhall be made in chep^. Tims L^, 

Thv,re arc five things which put the writ of eahy out of 
tilt ,itg> ics, VIZ. vitrufion ; dtjjetfin Upon dijpifin ; /uccf/Jion 
where the diffeifor was a perfon of religion, and his fuc- 
ceifor enters ; judgment^ when a perfon hath had judg- 
ment to recover againfl the diffeifor; and on the 

diffeifor’s dying witliout heir, or committing felony, . 
on which the lord enters, CsTc. In all th^e caies, the 
diffeifec or his heir, fhall not have a writ Of entry within 
the degrees of the but in the/)^; becaufe they arc 
ifot in by defeent, or purcliafc. dt Lev. 

Dtgrees as to en/i/ej are of two forts, either by aB in 
lav), is in cafe of a defeent ; or by a^/ of rhe ^ar/y by law- 
ful ^nveyance. But no eflate ^unong doth make . 

at degree ; fo that ah^imetit^ mtrvfion^ &r. work Oot a 
da|;tee ; nor doth e/ely change by lawful title, as an 
aute of tenant by tlic curiefy, by judgment, iS^V, ot of 


any others Arse omil tmttui though » 
dower by affignoieiic of >iiteir docii work a deg^, 
becaufis (he js iji. Jby her in alTignmeiiit of 

dower by a diffeireirt doth ndtj by ttxtbn (ho is In the Mi. ' 

Cf. Lijt. 239. 

Though oh laxfds is taken iwiM by dhfteMe 6n 
ds^ifiast or dlfiMiftmtacif btr. yet e doAent ihaii not 
take away the entry of leflbe for feveO years^ nor of te- 
nant by eiegh^ tie. who have bat • efaettda and go free- 
hold } otherwHe it is of any efface fbr lfFc« of any higher 
eftate. Co, Ltt. 249. 

If a diffeifor leafea for years* and dies fetfed of the re- 
vet fion, the enr/y of the diffetwe is taken away, becaufe 
ho died feifed of the fee and freehold; but if be had 
leafed for life, ^c. the of the diffetfee would not be 
taken away. Co, Ut, 239. Where the diffeifor of an in- 
fant dies feifed, and after the infant Hornes of age, and 
the hem of the difTeifor dies before entry ; though he died 
not feifed of an aflual feifin, but a feifin in law ; yet his 
dying feifed takes away the entry of the dtffeifee. Ihtd. 
If a difleifor makes a feoffment upon condition, and the 
feoffee dies feifed, and the feoflbr enters upon the heir 
for the breach of the condition, the diffeifee may enter 
upon him; for by the en/fy of the diileilor, the deiCcut 
is utterly defeated Lit. fid, 409. 

The title of^ '/;v in a feoffor, fAc that hath bur a con- 
dition, cannot be taken away by any defeent, becaufe he 
has no remedy by adlion to recover the land ; fi that if 
a dcfceiu fhou'd cake away his it would bar him ot 
bis right for e\er: and the condition remains, and can- 
not be deveiled and put out of poneilion, as the lands, 
Wf. Co. Lit. 240. If a man recovers Iand'<, and after \ 
llrangei to the recovery dies feifed, this feall not take 
away the entry of the recoveror; as it was but a title. 

2 Dam), Ahi, 561. But where a prifon recover, againfl 
another, and euters and lues execution, and after the rr- 
covjcree difTcifes him, and dies feifed j this defetnt fliall 
take away tiic entry of the recoveror, for the recovery 
was executed IhuL 

If a ftcr recovery againfl tenant for life, he dies, and 
he in remainder enters ocforc execution, and dies feifed, 
the t/,'}y of rhe nxroveror is not taken away. Co. Lit, 2^8. 
Thce«//y of the tenant foi life, Inall be good for him in 
remainder ; and if tenant for life make r feoffment in 
fee, and a llranger entcis for the forfeiture in the name 
of the rtverfioner ; this will be good to veil the reveifion 
in him. L /, 128: 9 Rep. 106. If an infant under age, 
miiKcs a deed of feoffment, and after his full age the 
feoffee dies feifed ; ora lelTce for life aliens the land, and 
the alienee dies feifed thereof, or a devifc be of lands 
upon condition, and the heir of the diffeifor enters and 
dies feifed : in thefe cafes tht e//t/y is gone, and the 
parties (lull be put to their adiorl. 1;/. 96: 9 £f. 6^ 25. 

If there be tenant for life, remainder to the right heir 
of fi, S. and ihe tenant for life is diffeifed ; a defeent is 
caff, and after fi. S, dies, and tenant for lifealfo dies : 
by this, the e/t/ry of the heir of J. S. is nolT taken awav, 
forh\sremsndcrvts%t^(afiodidie]^s, \ Rih. Where 
an infant has caufe of tntrj^ and the defeeat happens 
while he is within age, it will nOt bar him of his enhy : 
he that the right ot ettuy^ muff ^ of age, within the 
four feas, of foutid ntemory ; and if it be a woman, (he 
xuult be fele; and if the party be under age, beyond the 



ihiirji ’m itt or a feme cmrerr, ae 

the riii>e of vW Jefeei^l^r^lt milt act Lit* hy, aoi : 

ii Mfi. I/. 

Thaarhote time from a d^UTeifin epi^^abtet as 
where feAe covert is dtilbifed^ and her huibilnd dicth, 
and ihe Ukeaaoocher hatband* ai^d then a defcenr (Tcaft ; 
or if one irArw man be difleifed* and hd return inW 
glatttlj a&d beyond fea cg^in* and there is a dc- 

fccnt ^ here the dervent will bar ine enit^, bccaufc of the 
tntmm, 9 k. 7. 24 : 14J ; jz ft 8* c. 53. 

A woman tenant in tail took huliand* who made a 
feoffment in fee*, and died* aad the wife without enhjf 
made a leafe for years ; and it wa^ held* that the free- 
hold was not reduced by the leafe* vyithoat an entfy made, 
t t«Wr, ca, 165. The intry of a difleiree, when he duly 
makes it* ihalf avoid all the mefne charges by the dilfti- 
for upon the land: but right of tutry may be loft divers 
ways ; as by acceptance of rent* by him who hath it* and 
the like, i AadetfoA 133 : Ncy Rrf, 7. If a man is dif- 
fbifed of land wherrunto a common is appendant* the 
difTeifee cannot ufe the common tiil hecnceis on the land 
to which the common is appendant; for if the diiTetfee 
might ufe ic* fo might the dilTeifor* which would be a 
double charge oh the common yet if a perfon be dif. 
fcifed of a manor, to which an advowfon is appendant* 
he may prefent to the advowfon before entry oh the ma- 
nor. Co Lit, 12 2, 

A difltifee enrejs into the land, and continues therein 
with the diireifur* and manures ic with him* claiming 
nothing of his firft eftate ; or if the difTcifcc enters, and 
takes the profit, as leflee, ^c, of the difreifor ; it is laid 
r) eft will be an entry chic will reduce the firft eftate. 
2 Dcn*v 790. If tlie difleifee commands a ftranger to 
put in the catticof Aich ftranger in the land to feed there; 
this IS an entry in law on the land. Co Lit. 245. 

Where entry may be made into 1 id, or dny thing, it 
ftiall not l>e in the par^y before en/iy ‘ if entry cannot be 
imde, but only ihi then it (hall be iri him by claim ; 

, nd when neither ti if , noi daim t an be made* ii (hall I e 
1 him bv ad of la l I PJrvi/ 133 In cafe the pofTel 
{ on o( land js in no man, but the freehold in law is in 
the neir that enters, his general entry into one pait re- 
duces dll into his a^fual pofleftion but if an entry is to 
deveft art ell ale, a general entry into parcel, is good only 
foj th. c piiit. Co Lit 15 Where an entry is irt any 
piirt, It mull be jn the name of all . if I enfeoff a perfon 
of an acre of ground upon condition* and of another acre 
on condition, and both conditions are broken , here en- 
try into one iti name of both acres is not good to reduce 
both but if a liian make a feoffment of divers parcels 
upon condition that is broken* there entry into part id 
name of all the left is fufticient. Co Lit. 2^1: 

A man hath right to enter into lands in divers villages 
in one county, if he enter upon part of it in one village 
in the name of all In that county ; by this he ftiall have 
pofTcfrion of the Whole, Cv* Lit 252- Dyer ltj, 337. 
If ^ man difTeiieme of one acre at one time* and another 
acre at .mother time in the fame county ; my entry into 
one of them in the name of both is good : though it will 
not be good) if the difleifin be by two feveral petfens, 
or if the acres lie in feveral counties in which cafe there 
ought to be feveial entries and adlicns. Co. Lit. z$t. 

If he who hath right of entry^into a freehold, enters 
into part of it* it fhall be adjudged ah entry into all pbf- 
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feiTed by one tenant 1 but If there be fereril tVnairti pof^ 
feSkiof the freehold* there muft b^vcral enttief oil 
the ^Verart%iiantV* 1 Ul AK\ 515* 51 Spedalen'rry 
into^'a bonfe which lands are occupied* claiming ther 
whole, U a enti^ as td the whole houfe and lands. 
Ihtd. If a histbfind e^ttOa^lto the ufe of his wife ; or a 
Atan encentf tO the a(b of an infanc* or any ocher* where 
the chtiy |« faWfol; thU fettles the poiftiEon before agree- 
ment of the parties: though otherwife where a per- 
fdit eiiters to the ufe of one whofe entry is not lawful ; 
for'thfs veils' nothing in him till Agrtement, and then he 
fhall be a difTcifbt, 2 Daav. V87. ^ If two join tenants are 
dififeifeo* and the difZeifdr aliens* add one lointenanc en- 
ters upon the alienee to rhe dfe of both ; this ftttlcs the 
freehold in both of them U/d. yM. But if one copar- 
cener* C^r. enters efjpecially tidiming the whole land, 
fhe gains the paft other companion by abatement ; and 
it (hail not fettle any pofTeflion in the Other. Co. Lit. 243. 

The heir is to enter into lands defceoded to him, to 
entitle him to the profits. Co Lit. 214. If a younger Ton 
entet'8 on laOdii in fee, where the eldeft Ton dies leaving 
ifliie ; though many dcfcencs are call in his line* yet the 
heirs of the eldeft ^n may make an entry oh the lands ; 
but if the youngeft fbn convey away the lands in fee, and 
the feoftee dies feifed, they may not enter; nor may 
they enter where the younger Ton difteifcs the eldeft* and 
dies feifed. Co. Lit. 237, 244: Lit. fid. 397* 

A tenant in tail hath ifTue two fons, and the eldeft dies* 
leaving his ^xftfitvemcnt enfient of a fon* and the younger 
brother enters* an^d then the wife of the eldeft is delivered 
of a fon* he may enter upon the younger brother. 2 
Danv. 557. See title Dfient. 

An eilate of freehold will not ceafe, without entry 
or claim: alfo a remainder of an eftate of feeehold can- 
not ceafe without entry, fs^c. no more than eftate of free- 
hold in pofTeflion. Cio. El}% 360. A right ot entry pie- 
ferves a contingent remainder. zLn.'^^. And a gran- 
tee of a reverfioii* may enter for a condition broKeiu 
PIlioH, 1/6. 

A Icflee miift enter into lands demifed to him; and th(/ 
the Icflbr dies before the Jeffee enter j, yet he may enter 
and if the Icflee dies before entry, his executors or admi- 
niftrators may enter. The leflee may afiign over his term 
before entry, having mterefii urmtni ; but he may not tiki 
a relcafe to enlarge his eftate; or bring irefpals* till 
aflual entry. "I hough if there be words bargain and Jill 
in a leafe* fAi, for conftderation of moaey* the Icflee Or 
bargainee is in poflefllon on executing the deed, to make 
a rSeafe* ^c» Lit. 59^45.4: Co. Lit 46, 57, 270. 

Where a leflbr enters on his leflee for years* the rent 
is fufpended. ilreen.ilo. But without enfry and ex- 
puifioo, the leflee is not difeharg^d of his rent to the 
ieflbr; unlefs it be where the leflbr is attainted of trenfon, 
Ui. then the rent is to be paid to the King* who is in 
pofleflion without entry. Sid. 399 : 1 Ne/J. Alr^ 706 

There is no need of entry to avoid an eftate in enfe 
of a limitation* becaufe thereby the eftate is determined 
without entry or claim; and the law calls it upon ihe 
party to whom it is limited. If A- devifcs land^ to P 
and his heirs* and dies* it is in the devifee immediately; 
but till entry he cannot bring a poflfeflbry adion : and 
where a poflcfliop veils without entry* a tcverfion will 
veil without claim, a Med. Rep. 7, 8. A bare entry on 
j another* without an expullion, makes only a fcifin; fo 



ENTRY 

Aat the ti'x// €uljtidge him in bath the 

tight. iSaIL\%f 0 

Where a perron is in a hoofe with goedi, the 
houfe may be entered when the doori are opcn» to make 
cxecation* (>e. 759. Bat ir muft be' averred that 

the goodi were in the houfe. Lutvf. 14181 1434. And 
a man cannot enter into a houfe, the dgori being open 
cp demand a debt, un lefs he aver that the debtor ia 
within the houfe at the fame time. Cra. £/. 6, 8* $0 
enti7 may be made on a tenant where rent is in arrears 
to t<<ke a diUrcls^ See titles Execuittni Rent; Z)r- 
mitnd. 

In order to regain pofleifion of lands by entry, £ 9 *r. 
the manner of entry is thus. If it be a houfe, and the 
door is open, you go into it, and fay ihefe words.—/ 
hiu inter ^ and utke ^ tbu houfe. But if the door 

be n^ut, then fet yoor foot on the groundfel, or againd 
the door, and fav che before words: ^and if it be land, 
^hen go upon the land^ sad fay, I hcie enti) and taU 
pofeftonf ti?ij lardy If anotbei doit for you, he 
tnuft fay, I do hue to the ufe of A. B. And 

it is neceiFary to make it before uitnefFes, and th«it a 
memorandum pc made of it. Litu JS5 : Co. Lit. 237, 238, 

Where an tjeSlment will ‘iei the conftjf n of Icalc, 
enhvy and oufler is fufheien^ >n ft! cafes, except in the 
cafe of a fin* ip which cafe it is ncccf- 

/ary to piovean a^ua! tnhy ; and the tefFor of the plaintiff 
dire^Ung one to deliver a declaration to che tenant in 
poAeflion will not amount to fuch an entry. Sec title 
£je^ment. 

£NTRr AD CoMMVNFN Lf-cem. Is thc Wilt of entry 
which lies where tenant foi term of life, or for term of 
another's life, or by the curtefy, aliens and dies , 
he in the reverfion (hall then ha\e this writ again d 
whom foe ver is in poATcfnon of the land. New Nat, 
Bt. 461. 

EnTRT ADTE»MI^UM QUI PRETFRIIT. A Writ of 
entry anciently brought againd tenant for years, who 
held over his term, and theieby kept out thc leiFor; See 
Neu* Nat. Brev. But an cjeflment is now thc 

common mode of proceeding; and hy Stat. t^Gio 2 r. 28, 
tenants for term of years, ifc. /jeldtngoKsr oftet dtmand 
fraJfy arc fubjefl to double te^u. Sec titles Ran ; 
ibent ; Tenant. 

Entry in ca<;u consimili Is a writ that lies for 
him in reverfion by Stat. IV. 2. c. 24, againd tenant for 
life, or tenant by the curtefy, who aliens in fee, See 

Cafu Conjimtli. 

E^ttry in casu Proviso. Where a tenant In dower 
aliens in fee, or for term of life, or of another's life ; 
then he in the reverfion (hall have this writ, provided 
the Scat, of GUuc. 6 Ed. i. cap. 7 ; by which ftatute it is 
enafled, ^^that if a woman alien her dower in fee, or for 
life, the next heir, Cs'r. (hall recover by writ of entry."— 
See title Dower. And the writ may be brought againd 
the tenant of the freehold of the land, on fuch alienation, 
during the life of the tenant in dower, Ksfe. Ntw Neu. 

The above four writs of entry may all be brought 
eitber in the/rr, or in the cm or poji, 

EdTRY SINE AssENsu Capitult. A wfit of cntfy 
lhat lay where a bifhop, abbot, ^c. aliened lands or tene- 
ments of the church, without thc ^nt of thc Chapter or 
ponvent. F.N, B, 195. 


. equity. 

ENURE. In la^w, to take, place or be available; it 
is as mutb as ^eSma 1 ftr example ; a re leafe made 
to tenant for life, ftall emertf^ and be of force and eAefi 
to him in the reverfioB. Lit} * 

EODORBRICE, from the Say. epder^ a hedge, and 
brice,^ ruptuta,’} Hedge^ibreakingt in which fenfe it m 
mentioned in the laws of King 
EORLE. Sax. for earl, i^c^ though made ufe of by 
the Dana for batons. See EatL * 

EPIMENIA* Expencesor gifts. Bkunt, 

P^PIPHANY, The day when the liar appeared fb the 
wife men at Cht.f^e Nativicy, generally called Twel/th-^ 
Day. 

EPISCOPALIA. Synodals, or other cudomary pay* 
ments from che clergy to their bijhop or diocefan ; which 
were formerly collrdTed by the rural deans, and by them 
tranfmicced to che bifhopr— eftiq. tom 3 pag 61. 
Thefe cudomary payments have been otherwife called 
onus epi/iopele ; and were remitted by fpecial privilege 
to free churches and chapels of che King's foundation, 
which were exempt from epifcopal junfdi^ion. Ken. Ghjjf. 

EPISCOPUS PUERORUM, It was a cudom in for- 
mer times, that fome lay perfoYi about a certain iead 
fhould plait his heir, and put on che garments of oihijhop, 
and ia them exercife epifcopal jurifdidion, and do fcveral 
ludicious anions, for which reafon he was called bipopof' 
the bejs: and this cudom obtained here long atcer feveral 
condicutions were made to abolilh it. Mor . dn^,ton..i 


pag. 169. 

EQUALITY. The law delights in t^u ; fo that 
when a charge is made upon one, iiu \ ought to 

bear ir, he Aiall have relief agtinii wi' •' Rtp 25. 

And where a man leaves a power tr; i' give an 

edate among three daughcci , in ui ' s, as (lie 

(hall think At* it has been i ^ ! qually; 

unlcfb good reafon he gn t r i : uLtd, 

Cane, 2 $6. See title ^ t 

In equity it is i^m ixin. • jjity." 

Sec Ftamn's Ma\ , 

EOyBs AURA J ^ ‘'';be- 

caufc anaentiy none buL k 1 i ^jtify 

and gild their armour wn m i jt tn > v oj i 1 j iher 
ufed by che ha aids chan iawyi ri*. i< r e. u unus is not 
a word in our law for knight, but and lu.merly 
Chevaltet. 4 fnjL 5 . 


E CLU I T Y. 

;StB generally tiFe Chancery.) 

^Equitas ; quaji, a’quaht j.] Is defined to be a cor- 
redlion, or qualification of the Uw, generally made in that 
part wherein it failed), or is too fevere. In other woids 
** the correAion of that wherein the law, by reafon 
of its univerfality, is deficient." 1 Comm. 62, It like* 
wife fignifiei che excenlion of the words of the law to 
cafes unexprefTcd,' yet having thc fame reafon; fo that 
wheie one thing is tnadled .by Aatuce, all ocher things 
are ena£led that aie of the like degree: for example; 
the Aatute of Clouc. gives adion of wafte againft him 
that holds luods for life or years ; and by che equity 
thereof, a man (hall have a£Iion of wafte againft a tenant 
that holds but for one year, or half-year, which is with* 
out thc vvords of the adf, but witMa t&e meaning of 
ir; and the words chatenaft the one, by equity cnaA the 
other. Verms 'dc Ltj. 


So 



EqtriTY. 


So ^ ^ ^ binds ; the ono doth ahf idgo 

and tak^ fromlhd letter of the law ; and the other intarge 
and add thereto. jEjHifgj eft ferfi^a fnmiem put 
jus feripttm ktt^pretaHtr & emendate And 

fiatucei may be eonilrueil according to fqw^i rfpecially 
where they give rme^ /tr mnwg. or are (ot expdid^ if 
jufticit^u 2^4^76: e/i|^.l06, toy.d^r. 

A Court of Equity cannot now be created by the 
King, but the fame muft be done by Aft of Parlfament. 

The diftinAion between ai admlniftered 

in diftredt coorti> is not at prefenc Known» nor ieemt to 
have ever been known> in any other couatty than Ragland 
at any time.«-With ot the Aula regia which wu anci* 
ently the fupteme court of Judicature* undoubtedly ad* 
miniftercd equal juftice according to the rules of both 
or either, ns the cafe ini^ht chance to require: and, 
when that was broken to pieces, the idea of a Court of 
Equity, as diilioguilhed from a Court of Law, did opt 
fubfift in the original plan of partition. For though 
equity is mentioned by BraR^eu L c.y. pi, 2^^ as a 
thing contrafted to ilriA law, yet neither in that writer, 
nor in G/anvill or fleta^ nor yet in Brtthm^ (compofcd 
under the aufpices and in the name of Edioardl, and 
treating particularly of courts and their feveral jurifdic- 
tions,) is there a fyllable to be found relating to the 
equitable jurtfdidion of the Court of Chancery. It feems 
iheicfore probable, that when the courts of law, pro- 
ceeding merely upon the ground of the King’s origipal 
Wilts, and confining thetnfelves llriAly to that bottom, 
ga^e a harfh or iinperfeA judgment, the application for 
redrefs ufed to be to the King in perfon afiified by his 
privy council; (from whence alfoarofe the jurifdiftion of 
the court of Requelh, which was virtually aboliflird by 
i\tai j 6 Cm. f . r. 10;) and they wer wont to refer the 
matter either to t|;|C Chancellor and a feleA committee, 
or by degrees to^the Chancellor only, who mitigated 
the feverity, or fupplied the defeAs of the judgments 
pronounced in the courts of law, upon weighing the 
circumllanccs of the cafe. This was the cufiom not 
only iinong our Saxon ancellors, before the infiitution 
ol the Aula re^ia^ but alfo after its difiblution, in the 
reign of King hdward {. and perhnps during it’s continu- 
ance, in that of Hemy ?1 LI. Ed. c 2: Ldnih. Arch, jq. 

When, about the end of the reign of Ktng Ed*ward\\h 
ufes of land were introduced, and though totally dif- 
countenanced by the courts of Common law, were con* 
fiJered as fiduciary depofits and binding in confcience 
by the clergy, the feparate jurifdiAion of the Chancery 
as a court ot trusty began to be efiabtiihed. Spelm. Gioft, 
io6* \Lev,2\2\ fobn who was bifhop of 

Srdt/hury and Chancellor to King Ruhntd IL (by a drained 
interpretation of thedatute of Ifeftm^ 2. [13 i. c 24,} 
enabling the clerics in chancery to form new writs ac- 
cording to the^fpecial circum dances of each cafe,) de- 
vifcd the writ of jubpeenm^ returnable irt the court of 
Chancery only, to make the feofiee to ofes accountable 
to his cejtm que ufe : which procefs wsis a/terwqrds 
tended to other matters wholly determinable at the Com- 
mon law, upon fiAitions fuggedions ; for which there- 
fore the Chancellor Jtinvftlf rs hy htai. ly Rich. 2 * c,6^ 
dircAedto give damages to the party unjudly aggneved. 
hut as the Clergy, had long attenipted to turn their 
€v.cl«ruidical courts into courts of equity, by enrertam- 


ing Ailu fftlaftmJUei, as a fpiritoal offence agi^iiill 
codfcienco, h cbfe of noa-pavment of debts or any 
brekdi of ci^ OtmlraAti rill (decked by theCondttu- 
fienii of dateudim (16 /(m a. r* 15)9 therefore proMly 
the ecclefiaflicti chanceljih, who then held the feal, 
were remf A in abridging their own new acquired jarif- 
ds6Uoil9 afpeeially as the /Jstritual coifTts continued to 
mfp at the fame authority as before,^ til) finally pro- 
bibited by the unanimous concurrence of all the judges ; 
however, it appears from the Parliament rolls, that in 
the reigns of Amy IV » and V. the Comdions were re- 
peatedly urgent to have the writ of JuhMna cntiiely 
fuppreired, as being a novelty dcvifed agalnff the form 
of the Common law. But though the ftatute 4 Hen, 4. 
c. 23, was paded, whereby judgmeats at law are declared 
irrevocable, unlefs by attaint or writ of error, >ec in- 
^s^WIV.’s time, the procefs by bill eoi/ubpana wa^ 
become the daily praAice of the Court, though ii’sju- 
rifdiAioa was not then nearly fo eatenfive as at prefenu 
Ret. Pail. 14 Ed, 4. no, 33. 

In the time of I^rd Chancellor ElUfmen^ (A, 27 ! 
1616) arofe that notable difpute between the Courts' 
of law and equity, let on foot by Sir Edward Coke, then 
Chief Jufliceof the court of Ktng^s Bench; whether a 
Court of equity could give relief after or againff a judg- 
ment at the Common law. This conteff was fo warmly 
carried on, that indiAments were preferred againff iho 
fuitors, the fglicitors, the counfel and even a Mailer in 
chancery, for having incurred a pretmuntte by quehiob^ 
ing in a Court of equity a judgment in the court of 
King’s Bench, obtained by giols* fraud and impofition. 
This matter being brought before the King, was by 
him referred to his learned counfel for their advice and 
opinion; who reported fo flrongly in favour of the 
courts of equity, that his majctly gave judgment on their 
behalf. IVinukckoi Pari. 2, 390: 1 Ch. Rep. Append, rr. 

Lord Baetn^YiO fucceeded Lord Elle/mne^ reduced the 
praAice of the court into a more regular fyfiem; his 
iucce/Tors in the reign of Chathi L did little to improve 
upon his plan; till the appointment of Sir Hentnge F tnch 
10,1673, who became afterwards earl of Nottingham, 
He was a perfon 6 f the greateli abilities and moil un* 
corrupted integrity ; a thorough mailer and zealous de- 
fender of the laws and conilicution of hrs country; and 
endued with a pervading genius that enabled him to 
difcover and to purfuc the true fpirit of jufiicc, notwith- 
ilanding the embarraiTments raifed by the narrow and 
technical notions which then prevailed in the courts of 
law, and the imperfcA ideas of redrefs which had pof- 
(eiTed the courts of Equity. The reafon and necefli« 
ties of mankind, arifing from the great change in pro- 
perty by the exteniion of trade and the abulnion of 
military tenures, co<operated in eilablilhing his p)an^. 
and enabling him in ihe courfe of nine years to build a 
fyAem of junfprudence and jurifdiAioir, upon* wide and 
national foundations which have alfb been extended, and 
improved by many great men, who have iince prefided 
in chancery. Sec 3 Comm 50—56. 

The famejurifdiAion is exercifed, and the fame iyilem 
of redrefs purfued^ in the Equity-Court of the Exchequer; 
with a diilinAion however as to fomc few matters, pe- 
culiar to each tribunal, and in which (he other canaoc 
interfere. 

Upori 



^ Vppn the c 4 »^, J 

jUFiicp tW (7rd^ii yratt b»ea4 to to ^ ^ ‘ v 

A;^W ?;f«^/|*i«^i im\\f i^dajsmm iovw ftodal j 

vie^i hut ^ King in Kidi>c0Uft of Chunfieiy^ I ^ ^ 

lol^the^ ♦tjriitto < geitewl piii«^i<¥^ #fr n® to ^ totAflititthh 

kiredi)0. -P 417.— WM thtxtif^tt a fathfr- 

oth^i^ Q\t^dlf 0 i Qbancuty »1b 

W’potnt <jnf, 1^ fjfi^ alt^ 4>recfce!Aitij$ /a- ufto* ' tWa 

^iwtpf an » appeal jie« ato^Uet^re , }?•%# ^ iwrttV 

5fhi? ^Oip^t of Lxthe^ef aau^loiuly aF|M>U)t U.givKvimti < decreo'fbfpfi^ilij^ or^^nn^ttg hn 
4tJUte^, to manage <!» dfeifeweiW thd iii&Qitif ttf«l5t| 

he comnmrtced agiiu* liidir^ a ff^wtt tocijijkut M (Jettnnin^ad^ikijio i^}^mu M\€\J8touft 

to the yurffilK^ioi) ^verp court of j,uftUc< Cfy«yiw* of^rmauei ^done^hiir*jF 9 ut#a^to*<^»^ei^ 

641 : 2 laKi(): 7'5)W90> 'Bu 6 rte ipterejt <of Vtiafgrofc *4A4i9he^ 

a mino) coiim beJarp ilf^paun juSicUU)?, intihe^prp^ Jjel«Wge<to^l«rfdfU%» of 

^g,rcU of A f«nfe,«x»» UfOft^a.'bj]l fofltliat |>uW>OifrAled, ^ ^ ^ ’ *^***// 

etcher rnhunal indi|i4i|ii|0U^iivl)ttnl^ tafe o{ the p^« fU oAee^>nvi^Ur^» or 

perty rf tJie fiifnat , f / J I’ ' ^ the Cihrf pif pftahcaTf M^ift 

to I/ifft and Iho kiug hhn/fir u^d for- " jethlo^tcj-^the Other ^^ecs pf ^Rqviiy^ Wluuever 4 \Stt- 

mcrly to commic the mdodyef them 10 proper Commit- '^ftoe fhere? ir^ay, 1^0 iio the format »elf^^a 4 ljue, $t ariles 
tees^ id eveiy particular uwu ho< nqWf ^tO avoid fohd- fi'om |he eO^ftitOtiou* of Pwe»«*<-rSe« $ 

Tacmnt and the \ery fliadow o^iiUdpe^partiatity, a war- pof^mt 4t6-»-^a9> ' +* ; ^ t ^ , 

rant i« j<rucd hv 'the King hc^ royal fign manual Xhe learned Cqmmhwta<or-tl»en on WsU>iO' 4 hrieFhat 
to Che Chancellor, to perform dfifij ^ce for him. and compfehenfivt vjow^f diO^ general nutUa2p.<^ ^qui^eto 
if he aAs improperly iti gratntog Inch cudodieS) the foew thaijio o^r coun$4t la-notcoutracy w^Wt^confllUtic 
complaint mud he fiu de the Ktng himfeli in council, with, law; a ppfuioo which .perhaps wiU be b(^ under- 
loS* Rrg Bt 267 Sut the previous ftood by further explanatton of the /uflfdidfou extreiied 

pioceeilings on the cgorniidrion, 10 enquise whether or no by courts of equity, either ^ /s, iar/o, 

ibc paity be an iJcot oralunanck, are on the lavv-lKie or eAclufivf of the jartfdi^tton of the eounCitof Coiaitoon- 
of the Court of Ctjanccry, and cart only be xedieiTcd law, which is here done in an ebridgmcfi^ 'fcom loa- 
(if errontous) by |\rit of error in the regular coorle kiifu(iff*s [re^ntfg tf Rqmiy pfi^ 10% fisti. itini ' 
of law. ^ L<^ity u adidant to ihejurirdid|Oiit)ft the* Courts of 

The king, as p<r;m p4/r/*e, has the general fupenn- law, id. By rcinoviiig legal inipetUment^ to the fair de- 
tendence of all Obvitta^ which he exercises by the Chan- eifion of a queftion depending in courtSf qf law. adly. 
cellor. And, ihcrcfoje, when neceffary, the Attorney By cornpelbag^ difoovery which may enable them to de- 
Gcocial, at the rehiion of fome informant, (who js cide. 3dJy By peipetuating'te^biouy, when >n danger 
ufually called the ) filcfi tx an information in of being loft, bpfore the matter to wkbdi^ic relates can 

the court of Chancery to have the chanty properly bo made the fubj^fl of jadtcial invelltgatioo* It may 
elltihlifhcd. * alfo be fold to-be ailldanti by rendeibig the ^yidgnsencs 

By Stat ^^Elz c 4, authority is given to the lord of courts of Jaw edcAiVc, as by pro^i^i^Vg for rhe fafety 
Chancellor, a'ld to the Chancellor of the duchy of of pioperty |n difpute pending a hfigikiion] and' by 

cajie,^ rcf^e^ifivcly, to grant commii}Kj“« under thw le- counicra^iug fraudulent judgments, fc/c ; and by put- 

veral fe.sli, to enquire imo <iny abufes of charitable dona- ting a bound to vexatioifs and opprefliire luigation.*— 

tions, and le^ihfy the- fome by decree, which may be It exercifes a concurrent juri id i{tion with courts of law, 

reviewed in the refpcflive courts of the fevcral chan- in moft calcs of fraud, accident, miUake, acco^int, par- 

cellots, upon exceptions taken thereto But, though tition, and doiyer. It claims ^ excU&ve jurifdidiou, 

this is done in thepe^ty bag otSce m the epurt of Chao- m all maciers of (ruifo and couBdeilO^; ^^d wherever, 

eery bacjufe the commiiLotv la there returned, it is not the pnociples of oiuvcrfpliiMll^ the interference 

a proceeding at Common-law, bat created an 0(igi- of a court of judicature is aece^K co prevent a wrbog, 

rial caufo in the court of equity The evidence below and the poiitiyo law u hiept. $e 4 t ift fold's ote 

is not taken down in writing, and the refpondent in his Fietulxfigs tn Cb^^ncer^, r ^ 

-iniwcr to the exceptions may allege what new matcor be To purfua this divi^nof the jttrd^j^don of Coarts . 
pVaBs , upon \ hich they go to proof, and gamine of j£quity with thiit mtitucepefs wbicb b^ncce/iary to a 

witncflcs in writing upon dl the nutters in iHue * and particular acqUiiliiiUeco,wilh‘ to would kad to 

the court may decree the refpondeot to pay all the foils, ao, invehtgatvPA too eiceqBvc* Some fhorb notice lhall 

though nofuch authority is given by the iUtute. And be takch of the gietterat oi^cflloi^ |hacs Is urged ag«iinll 

fs it IS thus considered as an oiiginal cauib through^ti tlw P^tCouatlof S^ustl^tCt'J^ coooprreffce of jurifo 
an appeal lies of courfc from the CfaancelfoPe decree fo di^Iicw w^b «if law. This concur- 

^ iioufo of Peers, norwithdanding any lo^O/te opinions rfi>c“Bor'jenftJi4iO|sma3f^ to ttogwmPfJ*umberof cafes 
to the contrary jOnbs’j Char. V/es 62, I zB- a whKh it ip e.’^rcUjsd^ to jufti^sby the propriety of 

By the fcveral Ifatutes relating to 2^^ foil^ prevtritog si multiplicity^ of tttitsi; fofas she mode of 

mary junfdidKn is given to the chanccllol;^ la Muby pfoccedjng to conrta oi i^uira ito plaintili- to 

matters confcquennal or previous to tho coipxittPlaiis eftablUb ito^cafo^ wUbout enabling him to draw the oe- 

^ < celfojy 



ccllfeiy evidre^ Troift (lie drlMfSArtt, 

jiiftKC’ CouM ^jfVcr bfe ^tjmiiiw at. ra>v' :iii^ Acfe" c«^ei ‘ 
w.hcfe ch^ {>^Jitci^l faAp (bil^ by: one party' aVe 

cQnfiDe«t>td tbt koowladfeeiof tfvrortjbrjwrty; lit ftck cafrs, 
tlicraftjre, ir becomes dcccffa^y for parly^ itt watit of 
fvkfy cyidctic^i to to thti,^xHac)ritUnaty powers of a 

Couni}if£^utty» ^hk h ^ > 

and tbe cOort' hHV^^^ j^^ edgmbadefe of tho foit, 
for tlid purfk>fc tjf it* for lire 
purpofti of rcKe/, in .Wort cafe^ account, aoci- 

ilt*nr^ 'ahd and.' i&' other’ Tf^fqns will emert^itt 

fuits for ^artrrio<i'' atJ^ i^o^i^^^^ fh'ibl^gh ' discovery "be not 
ncceffi'ry to;the‘*c]b}nulPi^Afe.' 

' The cafe (aiid>,it ftierAi, the only cafe.) in wlilth- fraud 
cannot . be relied. igafiift Ja e^dityi. concurrently with 
coOris of l.iWj thduj^h d i ftqvery ^ bo fooght, 'ia the’ Cafe 
of fraud, irt (jbtaiinng a will ; AVhiVtb, fince the cafe of 
K^rric^vrBfhf^y; 3 Tarh is conftahtfy 

referred to a.coui t of Jaw in^the Hiape' of ah iflue, de- 
Vfl Mti. Tli at courts of equity have a concur- 
rence of jurffdicilon, With courte of law, in all other matters 
of fiaud; See If Mte v. Hdjjcy^ Pa, Ch, 14: Hup^erfwdw, 
Eruhy 2 Peru. 2 ^ 1 : Colt v. I'FwiUnJlon^. z Pr, H^rns, 156 : 
Stmt v; "Bdillh^ 1^'Pf IPas. 220 ; 2 Cmijns’*s D^^rjiy titles 
Chautery ; Prehtd: - ^ 

Tilt jujifcficrien exercifed by Courts of Equity in 
luntters of acc^buot, t»f in many \:afes, bounded by the 
cllfcovery : as where a fuit Is inftiliited for an account of 
v/citle of limber, widioui pi’aying an injun^lion, the 
plaintiff cannot have a decree for relief. J^/»s ColUgt 
V. PLomr^'^ ^ Atk, 262: Piers V. Piers, t f^ez, 521* But 
Whore the bill fecks an account of ore dug, the court 
will decree it, {^Bijh’tp c/' HlnchiJLr v. Knight^ i P, 

406 ;) becaufe the working of a mine is a klnd of trade. 
Sioiy V. Lord IVindfyr, 2 Atk. 650. Yet, even in that 
enfe, the phiniiiF muft Ihew ipoffcliion. ^/;ver v. Pierce, 

1 /Vi. 232. Nehher will Equity, m all cafes, decree an 

ac4.ount of niefne profits ; for where a rpn’i has title to the 
p- Ih'flion of’larrds, and makes an entry, whereby he bc- 
< *>fn's cntidpii 'td damages at la\v for fhe time that pof- 
ic/lion was deraineJ traili him, he fliall not after his entry, 
til! I'i that ai^don at law into a fult in equity, and bring a 
bill for ati'ac'coont.of the profits, except ip. ih'’" cafe of 'an 
inf.iiit, or Tome oilier very particular circumilances, Tiliy 
V. Budges Py^. C- 2^2 1 Otoeu v, /Price, 1 Cff. Rep. 17, 
Xhei'patijcular‘cii*cumlb'nces excepted by the Lord Keeper, 
in }»yirig down nliis rule, extend to all ihofV cafes, 
whith involve .an equity, ’^‘hich the plaintiff canijot 
make ayifilable at faw^ Co-vrfdry v. Utfll, 2 Ch, Rep. 134: 
Dvke ot Bdtony. Dcaue, 6^ Borneo v. Fvrte- 

Jcii, , 3 At’k. 1 29, 30 : Toicttfikd r. 3 ^/^.'336 : Nor- 
ton V. Prtclcr, x^Atk. 524 ; .See- alio Cuctiz \\ Curtis^ Rolls, 

2 BiciC. R, $ 22 . " . \ • ' * . 

The jurlfdidion ^c^fettif^^ by’ our courts of equity, 
in moft cdfeSvbf tfr<zV/«^«r,:prei«nu a very fti iking intUnce 
of their anicicty'^ta, pr^xent* rnnovatioo on the jurifdioi 
lion of courts of J:uV: rtrtirdb^erfctihce. being gcnerirfly 
founded bff feni^ circuniAancif, whilh pferents the party 
beiogrelievable w law ; as where u bdiiS or o^thcr inllru- 
mciu or fccurity, h loft; eqiiiry interfere, by com v 
peJling a diftlbvety froin the defcfc^dffnt'; and will rejieve 
iippft fuch ^iftove!ry$ but the plainjiiff is .not .entitied' 
to any relief^ upon a mere ffugfieftioji rhat the' bond, 
inArument, or fecunty, is loft; but is requrpcd, for the 
puipofe of K'hcf, to nniiCx to his bill^ an ailidavit to 

VuL. I. 


, 17.* ^frt/^rd*f Treaty H I, And, iW ' 

} e ,«g^^ it nvuft appear " 

(halj tbf Ipfi of t)jc deed'Or iuflrumcnt bbflriids die 
pliiotjfT in feekiog relief at law : for the lof> of a iced 
IS not always a, gr.ottnd tiqi, come into a Coyurt of Equity 
for relief ; it tffere wa's .no.more ' in the caft, alth 6 ugh 
he is ’ entufed (0 have a difeovery ot tfeat, whether toft 
orno^ tolirta of law, ndrait cv'idance df the Icfs of a 
dced;"pmvirfg;‘thV etiffcnw of its <;dnteiit 8 , juft 
as a Court of Equity doesi There are iwo. ^rbunds to 
tonic intq equity for annexing an affidavit to the 

bill.: Firft;' where the detd is deftroyed or concealed by 
th 4 x}efeadant,,aiid whenever that is the cafe, the plain- 
tiff is intitled to have relief uuhis cop rt, upon the rcafon 
in Lord cafe. Hob, 1 ^. Another is, where the 

plalnjilF cannot recover nt fait', ivithbut making profert 
of the deed in pleading at WbhfUli'^, Faujffit, 1 Pez. 
392 : ‘2 Atk, 61. ‘ 

'rjie judgment of the Court of King’s Bench in Rec'd 

Brookman,, (iTitm R.*p, \p,) feeuis to have relieved 
the obiigeeTrom the neccffity qf coming into eqult;') Upon 
the mere circumftuoCe of the bond or in ffru men t being 
loll; by allowing him to. ft^te fuch circumftauces in' his 
declaration, as a rcafon for not making profcrt.of tt ; 
bur, upon this cafe being cited in Chancefy as furpifli- f 
ing an ubjedHon to the pl.nintiff’s fult in equity, he being 
relievable at law, Lord Vuirk^ obferved, that the Court 
of King’s Bench having determined to give relief in a 
cafe formerly relievable only in equity was not a rcafon 
for excluding the ancient, peculiar, and at leaft con- ' 
current jurifdiflion of courts of equity. A^klnfon s^Xeo- ‘ 
nard, 3 Brtu C\ R, 21 8. This concurrence of jilrif- 
didlion as to this kind of accident, may therefore bq 
confidered to extend tb all cafes, in whlcfi the deed, or 
inftrument has been deftroyed, or is concealed by the 
defendant, or has been loft by the plaintiff; though'of 
the contents of fuch inftrument the plaintiff has other . 
evidence, of which he might .avail hinifclf at law. Biit 
where the relief fought in equity is upon the Jofs of a 
bill of exchange, or promiflbry note, the plaintiff muft, 
by. his bill, offer to give fccuiity, as an indemnity to' 
the defendant, .igninft .iny demand being made upon 
him in refpeft of fuch loft bill or note. U'u^uJIfy v. Child, 

To eilahfifti the oiigin of any branch^of legal or equit- 
able jurifftUlioti is alvvnys difHrult, and fclJom necef- 
fary, provided’ the cxercilc cf fuch jurifdid^icnJsfano- 
tionedby the. diflates of reafon, and found to be con-‘ 
ducive'iothe «nds of fubftahtiaJ jufticc; and A»^h will 
.ippcar to be the nature and tendency of the junfdiftictt 
excrcifcd by our courts of equity, in cafes of PaititioA, 
upon a icfeicncc to the difficulties which obft/iidcd tho 
mode of pioccedir.g Common law ; and though many 
of ihcfc difficulties are removed by Stat. 8 9//'^. 3! ^ . 

. 51 yet lUll, if the partics^ are 4 fiv any degree compli- 
cated, it io extremely dilHcatt 'tO' proceed at law, rr 
where the tenants in pofteffiprt are- feifed cf parikuJur 
eftatesonly; for the perfop.S’en titled in remainder c.iu- 
not be bound by the judgment, in a writ of parunon. 
PliffcriPsTrcnti/e p, wo. Neither can a feme covert be 
^ bound by parthion by^ writ, O. Z///. ifyija, which, it 
iliould feem, ihc/may btf by decree and cominiffion ia 
equity. Mco'tyny, Peitytuau, 1 Cb. Rep. 125 : On (hc/e 
conliderations, aud the almoft confbint occaCon that rJu 
parlies have fora difcovcry, is founded this bramh of 
I 3 M cqiii'.ablc 
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rquitiliIejarif(li£\lon ; in ihecxci cifir of which our courts 
of equity are cunilantly govcrnciJ by an anxious atten- 
tion to the legal title of the plaintiff*: for though, at 
law, it be fulHcient co allege fci'ln, yet, in equity the 
plaintiff inuft (liew his title. Cnrt wt ight Puitnev^ 2 
^rk, 380. And if the defendant amtclk the legal title, 
the court will difiiiils the bill. Bjh‘>iio/ Ely v. Kt»rlck. 
Pujih, but fee Az/ir V, Gerrat^, Amblo 23b. And 
as a fu: cher mean to prevent innovation and vexatious 
fuits, courts of equity will never allow cods on bills of 
partition; courts of law allowing none on the proceeding 
by writ. M.tcalf y. Beckwith, z P. ^y6,^Mit/vrePs 

Triatiff Tii. And tliis rule prevails, notwilhftandtng 
the unequal interelU of the par ies. Pmktr v. Guaidy 
Ambla 23O.— ccon this fubjecl of Partition in Equity 
alfo I I'ljLiSgl. and the notes there; which arc very 
ingrrnioudv combated, we may fay refuted, by Mr, Fo/i- 
h a' q tf\ \\ bo fums up thcrcfuliln ^hc foregoing paragraph. 

Tiie jarilditlion of cur courts of equity, in matters 
of Dcweiy for the purpofe of aflilling the widow with 
a ddcovery of the lands or t’tle deeds, or of removing 
impediments to her rendering her legal title available 
ai 'aw, has never been doubted But it has been quef- 
tjoned, whether equity could give relief in thufe cafes, 
ii which there appealed to be no obilacle to her legal 
r-meJy. Walhi v. 3 Ch. K* 87. It Teems now, 

fowevcj to be fettled, that the widow labours under fo 
Many difadvantages at law, from the embarrafsinents of 
t ull terms, that ll.c is fully entitled to every aflif- 
(ance ih.i: a Court of Equity can give her, not only in 
paving the way for her, to edablilh her right at law, 
l>ut alfo by giving conpleic relief vvlien the right is af- 
r^riained. Cu m v. C.v;/. 2 B^ew/t C, R, 634: and Lu- 
<it V. Calc^q/'t. there cited. And in the exercif-s of this 
jai ifdiCtion, courts of equity will even enforce a dif- 
covery agaiiift a puichjler for valu.ible ton'idcraclon 
w ithc uc n^'.tice, La'^^be, 3 Bro^Ch. Rrp. 264. 

Andinough the widow fhoidd die before (he had elia- 
bhfhed her right co dower, equity will, in favour of her 
ptifonal repreicntailves, decree an account of the rents 
aud profits of the hnds, of which (he afterwards ap- 
pealed dowable, 

V/iih refpeft to the cxciuhvc jurirdidllon cxercifed by 
our courts of equity, in matters of fiu//, and in tbofc 
cafes where the prinr-plcs of (ub.iaatbil juiUcc entitle 
ike party to relief, but ihc pohiive law is filcnt, it feems 
impolfible to dtfine uiili exc^itnefs its bound.iries, or to 
euunrrite with precifion its vaiious principles. In the 
ci;jrro of this worh, however, a variety of inliances ap- 
from which tire wirdoin of this branch of tqui- 
'ajlc jurildi li )P4 will be fully and fitIsfa..qori!y cllablilh- 
cd, and to V. hull at prefent it may be fvli/Lient to refer* 
b^e partit jI.u ’ y iiiles C hahc(yy\ biaud: 7/iz/, itc. he.. 


The cfiential dliTerencc (favs Blackjli*ne) between Law 
and Equity prinripally confiils in the different modes of 
admim.teriiip juiihe in c-jch, in the mode of ptoof^ the 
mode of tnal, and ilie mode of ttLif, Upon ihele, and 
upon two other acciderMl j;roundi of jurifdidion, 'O/.'s 
lie true conJlrucliun of -. .-Jt) leyit the 


ierm and cfledt oi a aufl ci hath been priiKi' 

pa’Jy crcdled that llrudfure of jurifprudence, which pre- 
'Tails in our courts of equity, and is inwardly bottomed 
'^Ufon the fame fubftaniial fouridarfons as the fy lie in of 
the coiuu of Cojimon-Iaw. 


As to the mode of proof. When fafls, or their lead- 
ing circumllances, red only in the knowledge of the 
party, a court of equity applies itfelf to his condience, 
and purges him upon oath with regard to the truth of 
the tranfadlion; and, that being oucc difeovered, the 
judgment is the fame, in equity as it would have been 
at law. But, for want of this difeovery at law, (he 
courts of equity have acquired a concurrent jurifdiflion 
with every other court in all matters of account. I Chan, 
C. 57. As incident to accounts, they take a concurrent 
cognizance of the adminillration of perfonal adecs. t 
P. ///;;;• 1 45 ; Confequcncly of debts, legacies, the dif- 
tribution of the rcfidjc, and the condu^ of executors 
and admlnidrators. zCh.m C. 152. As incident to ac- 
counts, they alfo take theconcurrent jerifdi^ion of tithes, 
and all queilions relating thereto. \ Eq.C, Ab. \ «f 
all dealings iu partnerfhip, 2 Vtrn^ 277; and many other 
mercantile tranfaffions ; and fo of bailiffs, receivers, 
faiflors and agents. Ibid, 61%, 

From the fame fruitful fource, the compuldve dlfcovTry 
upon oath, the courts of equity have acquired a jurif- 
diClion over almoll all matters of fraud, 2 Chan, C. 46 ; 
all matters in the private knowledge of the party, w'hicK 
though concealed, are binding in confcience; and all 
judgments at law, obtained through fuch fraud or con- 
cealment. And this not by impeaching or reverfing the 
judgment itfelf, but by prohibiting the plaintiff* from 
taking an advantage of a judgment, obtained by fup- 
preding the truth. 3 P, IPmi, 148 ; Tear bcok^ 22 Ed, 

37. p, zi. See title Difovery. 

I'he mode of trials is by interrogatories adminiffered 
to the witnefTes, upon which their depofitions are taken 
in writing, w here ver they Iiappcn to refide. If thercfoie 
the caufe ari fes in a foreign country, and the wiinefTes 
refide upon the fpot ; if, in caufes ari/mg in England^ 
the witnelTes are abroad, or (hortly to leave the kingdom ; 
or if the witnefUs refidlng at home are aged or inhim ; 
any of thafe cafes lays a ground for a court of equity 
to ^innt a commilTion to examine them, and (in confe- 
qaence) to e.xercife the fame jurifJi^iion, which might 
have been excrcif'ed ai law, if the witnefles could pro- 
bably .attend. Sec title Depefitions, 

With refpeia to the mode of relief. The want of a. 
more fpecific remedy,. than can be obtained in the courts 
of law, gives a concurrent jurifdi^on to a Court of 
Equity in a great variety of cafes. To inflance in exe- 
cutory agreements. A Court of Equity will compel 
them to be carried into [lri£l exeeuxion, unlefs where it 
is improper or impoffible; inilead of giving damages* 
for their non-performance. Eq, Ca. Ab, 16. And hcnco 
a fidion is ellablifhcd, that what ought to be done (hall 
be confidcred as being adlually done,, and (hall relate 
back CO the lime when it ought to have been done ori- 
ginally ; and ihk fi^lion is lo clolely p'lrfued ihrcugh 
all its confequcnces, that it oecefTarily branches out into 
many rules of jurifprudence, which form a certain re- 
gular fyilcm. ^ P. IP'ms. 21C. So, of wade, and otlicr 
iimilar injures, a Court or Equity cakes, a concurrent 
cognizance, in order to prevent them by i Cj, 

Rep, 14: 2 Cb, C. 32. Overqueffions that may ba tried 
at law, iq a grCiit muleiplicicy of aflions, a Court cf 
Equity ad’umcs a Jurifdiiftion, to prevent the cxpcnce 
and vexal;ion of endlcfs litigation and fuits. 1 Tern. 308 : 
Pi£,Ch,zQ\i i P)* Stra,^ox, In various 

kintU 
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Iwnds of fraud !• alTumes a concurrent JurirjiAioni not 
only for the fnke of a difcovcry but of a more extenfivc 
and fpecific relief, a P. 156 ; as by fetting afide 
IrauduJenc deeds, decreeing re-conveyances, or dirfft- 
jng an abiblute conveyance merely to l\and as a fecurity. 
I rerti. 32 ; 1 P. fVms. 239 ; i 237:2 84. and 

thus, laHly, for the fake of a more beneficial and com- 
plete relief by decreeing fale of lands, a Court of 
Equity holds plea of all debts, incumbrances, and char- 
ges, that may afFe£i it or ifTue thereout, i Eq. Ca. Jb* 337. 

As to the conftruAion of /dwities for money lent ; 
when courts of Equity held the penalty of a bond to be 
the form, and that in fubftance it was only as a pledge 
to fecure the repayment of the fum jt/e advanced 
with a proper compenfation for the ule, they laid the 
foundation of a regular feries of determinations, which 
have fettled the do^rine of perfonal pledges or fecuiines, 
and are equally applicable to mortgages of real property. 
The mortgagor continues owner of the land, the mort- 
gagee of the money lent upon it: but this ownerihip is 
mutually transferred, and the mortgagor is barred from 
redemption, if, when called upon by the mortgagee, he 
docs not redeem within a time limited by the Court; or 
he may, when out of po/lenion, be baired, by length 
of time, by analogy to the llatute of limitations, bee 
alfo titles Eom / ; ; Ptnalfy. 

The form of a /)«/?, or fccond ufc, gives the courts 
of Equity an cxclufivc jurifdidion, as to the fubjeft 
matter of all fettlements and devifes in chat form, and 
of all the long terms created ir. the prcfeiu complicated 
mode of conveyancing. This is a very ample fourre of 
jurifJiiSlion : but the truft is governed by very nearly 
the fame rules, as would govern the eflatc in a court of 
law, if no trullee was interpofed ; 2 P 645, 66S, 9, 
And, by a regular pofitivc lyllem . dablillieJin thecourrs 
of Equity, the dodlrine of trufts is now reduced to as 
great a certainty as that of legal eflates in the courts of 
Common -law. See 3 Cnnw. 436 — 440. 

ECiUlTY or RiDEMPTION, cn If 

where money is due on a mortgage, the moriagee is de- 
firous to bar the equity cf tnlrM/tf ion, he may oblige the 
mortgagor either to pay the money or to be lorccJolcd of 
hi> equity ; which is done by proceedings in the court of 
Chancery. But the Chancery cannot Oiorten the time of 
payment of the mortgage money, where it is limited by 
exprefs covenant ; though it may lengthen it : and then 
upon non payment, the pr.ii^ice is to forcclofc the tqu/fy 
oj ^uLmptwn of the mortgagor, a l\nt. 364. 

'i'o foreeJofe the a bill in Cbcntity is exhibited ; 
in v\hich an anfwcr is put in, and a decree being obtained, 
ri Mcifler in Chancery is to certify what is due for princi- 
pal, inicrcll and coltj, which is to be paid at a time //e- 
jixcilbj the Junfy wiieieiipcn the premises arc to be rc- 
conveyed to the mortgagor; 01, in default of payment, 
the morcgiigor is oidered to be forcclofed fioni all equity 
•/ rcJimptiony and to convey the prcmiies abloluiely to the 
mortgagee. 

A hnc or non-claim will bar eqi ny oj icdemptioni but 
in a common mortgage, a covenant torcllrain it (hall not 
be legarded in Chanceiy. 2 Ptnt. 365. If the condition 
cf a mortgage is, that the mortgagor only Ihoukl redeem 
during liie, or that he and the heirs of his body ihail do 
it ; >et the general heir (hall have the equity of redemption, 
lor 11 the principal and inteieftb^ oifeied, the land is free. 

A k'tm. 30, 190. And it is held, though a bond be con- 


ditioned, lh.lt if the mohry. be not pnj fiich a timi*. 
then for a fuither fum the mortg.ge? 0>all have dir land 
abfolutely, as a pnrchafoi, Ue. in fuch c;ife a man may 
alfo i'l'Jtcm, liid 488. — “See at large iUu Ditl. title 
Mortj^a^e. 

EQUIVALENT, Commilhoners are appointed by 
(la'^uce to examine and (late the debts duct die 

Union by way of rq^nvahn/ ; .mJ provifi h» is midc for 
payment of the fame by a yearly annuit), $a*/. ^ 

(Jto I e. to See tide ScofinJ, 

EQIJUS LOOPERIUS, a horfe equipped uith fid- 
dle and furniture. Irq. 16 E» 1. 

ERMCH. By the /r Brehon lnw, in cafe of mur- 
der, the brehon 01 judge compounded between il.r n.ur- 
dcrer and the (rlendi of the dcceafed who prolecured, by 
enufing the malcfac^b r to give unto them, or to the child 
or wife of him that was flairf, a recompence, which wjs 
called Sif) tiia h 313. 

ERMINEok LRMINAGE street, Stc ir.iPlif 

Street, 

ERMINS, !'i om the Tr. ^ A fur of great la* 
lue, much uf-'d in rn/jts of /late. Set title Cupom , 

EKN, 7 he names of peaces ending in />», .trc f^Id 
to imply a ntrUinchjfj f (nation ; fiom me Six Euiy e. 

Licui Sxtntus* 

ERNES. 'The loofc feathered ears of corn, that are 
left on the ground, after the binding or cot king of it . 
It is derived fiom the old Ttn^otm EmUy llaneJl ; 
to cut or mow corn; hence to (f/i is in feme places to 
KiOntPi Gbjf, 

EKRANT, Jiin rnnt.'^ Is applied to judiccs of thf 
circuit, and baili/Ts at large, Sec Eyie. 

ERRA'TICUM. A w.iif, or (I ray ; an en'ng or W'ao- 
dering bealh Cn/ht, Noinau, j-J D, 1080. 

ERROR. Fr. Eireir.'] 

Signifies fometlilng wrong in pleading or procefs, 
whereupon a writ is brought for remedy thereof, called 
a If) it of Enui ; in Litm^ dt nroie cctri^endo, 

A Writ of error i.s a commifTiTn to judges of a Aiperior 
court, by which they arc nuthorifed to examine the record, 
upon which a judgment v. as given in an inferior court, 
and on fuch examination to atfimi or reverfc the fame, ac- 
(ording to law. fni. Rf/>. tj; : 2/^?. ^o: loz : 

Ha>tf,v, 340. But yet if by the -writ of error the pla n • 
tiff therein may rcccvcr, or be reftored to any thing, 
it may berelcafed by the n..mc of an aiiion. Co, Lit 288 
b. See Pofl. Dtv, IE V. 7 here is alfo a writ of error to 
reverfe a fine, and which mull be profecuted within 
twenty years by titat, 10^ \ i H'\ 3. e, 14. See titles 
Fine .ind Rei every, 

A Writ of error to ferae fiipcrior Court of Appeal is 
the principal method of redrefs for erroneous judgments 
in the King's Courts cf re.ord, h.iving power to h^Id 
plea of debt or frc*l[i.fs above 401— it lus for .(ome 
ruppufed miflakc in i he proceedings of fus h Cwurt : for, 
to amend errors in a bale court, not of record, a \^hc 
of fidfe judgment lies. Fit.ei L.4H4. The wiit cf tiicr 
only lies upon matter cf Ar:. , arifing on th;^ face of the 
proceedings; fo that no endence is required to Tub- 
flail. bite or lupport it, there being no method of re 
verfing an error in the detcrminaiio!' cif fa^ls, bo' bjf 
ati attaint or a new ciial, to conedt the miltakes of cl>^ 
former vcrdi«^. See 3 Pio, P, C. 8vo. cd. 3 15. 

3 M 2 Forn.cflj 
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Forracrfy fuitors were much perplexed by writs of 
error bn^ught upon very flight and trivial grounds; as 
xnib-lpr'Ilings and other inifl.ikcs cf the clerks, all which 
art- now rfltiSlually helped by ilic Ibuutcs of amendment 
and jeofols; and pjr til.-uly by SfM. 5 Geo. 1. t. 13, it 
is ena^lf*d, that all writs of erior wherein the: e flialJ be 
any variance from the origin.iI record, or other defed, 
may be amended bv the Court, and made agreeable to 
the record, and whcie any verdict hatli been given in 
anv ai^tlon, <uir, b’ . in any of the Courts at IVcjhf, >njla 
01 other ct'ur: of lecord, the judgniept thereon fliall not 
be Jbi^ed or rcveifpd for any defeil or fault in foim or 
fubilaiKc in any bill, wiit, or for variance in any 
fuch wilts from the dfcl.intion and other proceedings; 
blit this lluutc not to extend, to .any appeal of felony 
or piOLff", on indidment information and appeal. Such 
writ cd crior to be brongJit and profecuted with effed 
within twen^ ycais; by ^ nt ii //'. 3. c. 14, — 

^iat. 16 17 C z. c. enids that in ail adions, ical, 

ptifon.d or mixt. the death of ciwher party between 
verdid and Judgment fliall not be alledgcd for eir:>i — 
By Stat, 25 Gto, 3 f. 80, iinpofing a flamp-cliuy on war- 
rants of attorney, it is proviJcU ihat no aClion fliall 
be ftaid, nor any judgment, i n tepee, &*r reverfed by 
icafon of omilFion or defed lu iKe entring, or fi'ing of 
record, the memorandum cr minute direded. By thefe 
and other ilatutcs all trifling cxccpti.ms are fo thoroughly 
guarded againll, that writs of ciror cannot now be 
maintained but for fime material iniilake afligned Sec 
ri t ! es yv “i.- luh.t \t\ [nitf \ nu ,kt» 

If a writ of error be brought to reverfe any judgment 
of an inferior Court of record where the damages aie 
Itfs than ic/; or if it is brought to riveife the judg- 
n«ent of any fupeiior couit .after verdid, he that biings 
the writ, or that is pliintbf in error mull (except in 
feme pecubar cafes) find fjbfl intiil bail, to prevent cie- 
Jays by frivoloes prttenLOs of appeal ; and for Iccnring 
payment cf coils and danuges. bte ilde Ctfis, And as 
to bail in fuch cafe>, bcc 3 / c. i. r. 8: 13 C. 2. 

//. 2 f. 2 : 16 17 C 2. 8 . I9(7t". 3,^ 70. 

A writ cf eiinr iica lioin the inferior conns of lecord 
111 E'>^Ln * ipf3 King’s B. ncli, and not in^o the Com- 
locii Pleas. L. 4S0: /).. 250. And before S/iZt. 23 
3 r. 28, it lay from the Kmg’s Bench in I lanJ to 
ti.e King’-. BjUwh in E/tgL\ 1. It likcwifem.iy be brought 
from the Common Ple..sat irijbn ^tj^i to thf King’s Bern, h, 
and then fman the Ki .g’s Derch the c uK is removable to 
iht. II ufcol Lards, from proceed mgs on the liw fideof 
the r, a writ cf eiror 1 e$ ,nto the Couit of 

I '.chcqaiT Chwinher, before the Lord ChanjcJlor, Lord 
’“Lri uud the Judges of K. E. and C P. nod from 

UK Kc It j'ts to ih'* of Peers. I'ro.n prot.vcdii'gs 

ill k, 11 dtb\ dc'iiuio, covenant, account, cafe, ti^d* 
oiciit or irf/priis originafy begun there by b.ll (except 
wnerc the King is a party) it lies to the Ext liequer- 
Chamber, befou the julhees of C. P. and Baioiis cf 
llie Exchei^ucr ; and from thcncc alfo to the Houfe of 
Lords^^M/. 27 Lli^. i 8 — But where the proceedings 
in fKflk do not firfl commence theicin by bill, but by 
ortgiaii writ lued of out Chancery, this lakci the c.ircout 
Uf the gc icraJ rule laid down by the flatute ; fo ilwt the. 
wiit cf enor then lies without any intermediate flage 
of appeal oiredUy to the rinufe of Lords, the demier 
fer the ujfmate dccifion of every tivil a^flbni 
1 Re. Rrp. 264 : 1 SiJ. 424 ; I SaunJ. 346 , Ca^th, iPo; 


Comh. 29;.— Each Court of Appeal in their refprdive 
ftages may, upon hearing tlhS matter of law iu which the 
eiror is afligned, reverfe or affirm the judgment of the 
infciior courts; but none of them arc final fave only 
the Houfe of Peers, to whofe judici.iI decifions all other 
tribunals niufl therefore fubmit and conform their own. 
See 3 Comm. 406—41 1 . 

In atminal coj'ci alfo, judgments may be reverfed by 
writ of error; which lies fiom all inferior criminal 
jurifdic^ions to the Court of K. B. and from A'. E. to 
the Houfe of Peers: It may be brought for notorious 
mirt.ikes in the judgment or other parts of the record: 
as where a man is found guilty of perjury and receives 
the judgmentof felony, or for other Icfs palp.ablc cirois 
filch as any irregularity, omillioii. or want of form in 
the procefs of outlawry or proLl.iiintiuns; the want of 
a propej aJditijn to the defendautL n.imc, actordii g 
to the llatute (fee tuli nt) ; for not properly 

naming the flierifF, or other ofliv.cr cf the court, or m t 
duly defcriblng where his cciniy couit was Jield: for 
laying an offence committed in the time of the late Kii g, 
to be done agiinfl the pcavC of ihc picfcnt ; and for 
many other fun ilar can U"., which (though allowed out 
of tcndcrncr. to life anU liberty) are not mu. Ii to the cre- 
dit or advanMge t i iiatianal jullice. S..C titles O.i.huuj'. 
Luli^iinnity ^c. 

Thcfe wilts of error to reverfe judgments in cafes of 
mifdemcanors, are not to be allowed of courfe, but on 
fufficient probable caufelhewn to the Attorney Gc.icral, 
and then they aie un leritood to be giaur.ible of coinnicu 
right, ef cx dthito J Jhtue. But writs of erroi to ic- 
verfe attnindcra in capital cafes arc allowed only vx ,1- 
//rfj and not vviihout cxpiefo warrant under ilu King’s 
fign manual, or at lead by the confent of the Attoiney 
General. 1 Pe/n. 170,5. Thofe th iffore l.ti rarely 
be brought bv the party himlelf, cfp'cid’y where ho is 
attainted for an ofrv'nLt againll the Stite ; but they may 
be biought t v his heir or executor afe^r his death. But 
the cafier ar 1 more eficwtual wav, is to reverfe fuf h .it- 
t under by cf l*arli.i.iier»t. bee titles .litiimin ; 

Having f.iid thus much generally, wc may now pro- 
ceed particularly to enquire, 

I. I. E, '\djum ; m.d 2. r,i z^lu 1 nr, 

/'j*J V/t t n 'V Ot huudjt. 

Jl. I. ft 11 blit Citjii It zidl lie and z. ha.j it is to be 

L . //. 

III. A. •ti b It Colt' ! f is to bi h ought, 

1\'. IJn^j L t , \ a)T to be ; and ma) he af~ 

Ln^'. tce/2 II. I. 

V. IPhat Drfenct u 7/3/ ma h by a D f n iuiit i'l Em). 

\ 1 ^ y* tb- y idgtu 1 1 to bt g/ ^tn cn a U • c/ Rn o ) . 

I. I. Any perfon damnified by a>or in record, or ilirit 
nny be fuppoJcJ to be injuied by i , muy bring a writ of 
tiror to icve. le it, whether he be party or id; but 
principal anj bail cannot join in a wiit of u>0). Ami 
where then* arc* kvcrul defendants, if ore of tlicm 
nivjfc’ the moijy lie may be iummoneJ and Lev t red, 

.: uf the oilicis may reverie the judgment. tRep.iGx 
IU 72. 

judgment again ft two, one brought .1 writef and 
held ic fliould be quafhed with cods; that it could not be 
amended, and that if the other party would not jom, the 

defendant 
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defendant who '•hofc to bring a writ of rmr, muft pro- 
ceed by fammons and feviirar.ce. Hardm, 135, 136. 

No pcp&n can reverfe a thing for /rw, unlefs themw* 
be to his prejudice. 5 Rep. 38. One in remainder may 
have writ of rr/or upon judgment given againit tenant in 
tail; But he in rcvcrfion or remainder (hall not have 
writ of rnor, in the life-time of tenant for life, on judg- 
ment given agiinil fuch tenant, becaufe they cannot be 
parties grieved in his time. 2 "Nelf. Abr. 'jiz. 

No perfon can bring a writ of error to reverfe a judg- 
ment who was not party or privy to the record, or who 
wis not injured by the judgment, and therefore to re- 
ceive advantage by the revcrfal thereof, i Rol. Abr.'j^'j \ 
D)t'\ (^o. 

So a writ of e/rc*/ does not lie againd any but him, 
who is party or ^rivy to the fird judgment, his heirs, 
executors, or admiriidrators. 1 Roh Abt. 747 : Dyer 

And iherelore, on a judgment for recoveiy of land, 
the writ mud be brought againd him who was party 
to the judgn’cnr, .ilthoiigh he hath nothing in the Lind, 
and nut ag.iinll the tenant; and on fuch writ the judg- 
ment may be rcvcifeil; but there mud go a Jure fa- 
t^as ag.iind all the tej tenants. \ KoL Abi . \ Ro!, 

K v -^02 : 

Upon tills iiile, that none fli.*!)! have a wjit of euor to 
lettriv a jUi’gmenr, but he who is pn/y to, or liath foinc 
pujujice iluicby, it hath been icfolved, that if one hath 
lands on the part of his mother, and Icleih them by erro- 
neous judgment, and dies, the hi ir of the part or the 
inother llidi have the writ of rmt. 1 Lto;;. 261: z SiJ, 

. Sec Otw;/, 68: (j.db 377. 

bo the younger fon, when intitled to the land by the 
cii Irm of Bo)cuy'h E,iAjh^ Ih.dl bring the writ of c-r/c;, 
a '.si not the heir at Common law; for thii> remedy de- 
icr‘uli with iht Lmd. 6h : t L.on. 261 : \Leoii. 5. 

siu if thcic be an erroneous juogmenl, in the cafe of 
t(M r,t ui t..il female, l!ic lilue female, and not ihc ion, 
fli.i'i biing a writ of et.o). Dya yo ; i Lun. z<j \ \ 1 Ro’, 
u 74.7. 

00 if a man fettles Lind to the ufe of hiinfclf and the 
1 k’ 'I (d l.is body, tlu* remainder to his own iii^ht heirs, 
anc] UK'S, leaving ifu? only a daughter, who levies a fine, 
and dle.s without lilu'’, .ind 7* bfings a writ of of jt 
iu Loufin and collutciul heir of the daughter, yet he IimII 
nt,vrr reverie ilie fine ; for there could no right defeend to 
him ficni n.c dauv,htLr, bccaiife iLe had but an cli.ite tail, 
vAmh df ti I n iMtd 1)} her ccaih without iflue ; .and it JnC' 
nc r pear, that the remainder in icc w.os in the daughter 
as ngli» l.tir, wherefi ic y. S, fliall not reverie the fi‘;e, 
'ju ti Jr non nj pan 7 itil 1 s ^ non eAfieni^bu^ rtiJ m e/I laiiO^ 

1 specially iii a cou.t of judicature, where the judges can 
f..Le noii^e of nothing that docs not cotre juuicialJy be- 
if'ie;intm, and appear in the pleading. 2)>tr 89 ; C;t?. 

4(9: 3/,, V. 36. 

If rinre be levei'al paniev- to an erroneous fine, they 
dual all join with the party that is to enjoy the land, 
though they thcinfclvc^ can have nothing ; and this is 
faid to be-ncceildry only by way of conlormity. i Rol. 
Ab} 747 : D)a H9 

Lutiji tenuui tor life, and he in remainder in fee, (be- 
ing an infant; join in a fine, the infant alone may biing 
error for the error in tclptcl of the perion of the infan^ 
which is thccaufe of the adion for him,, and for no other. 

1 Ltcn, 31, t Cro, hlU, 115. 


A writ of may be brought by him that is made 
party by the Jaw, though he was not originally party to 
the fuit, as he Who comes in as a vouchee, x RaK Mr. 
748, 75 ^ 

If a man is indited for felony, and thereupon a 
capias and exigent are awarded, but he dies before attain- 
der, his adm mill ra tors may have enoi upm this award 
of the exigent^ bccaufe by the award of the ext^ent^ his 
goods were forfeited; and this is ad grave Jamnnm, ^e, 
though the principal judgment can never be given. 11 
-Co 41, b. 

Writ of ntor lies in R, R. to reverfe a fine levied in 
the ConvNVi Pit as t and to cancel the fame if it be erro- 
neous ; And if there be not an original, or not proper 
\vrirs of cnvcianc, or if there be any frau I, feV. writ 
of euoi may be biought ro mahe the fine void. Co. Lt,\ 
9. See titles F’ < ati I Retcv^rv. 

2. It was formcily h dvicn, that a writ of oror could 
not be brought bjfoic the judgment given ; and if it bore 
ttj'If before, it was no for the words of the 

writ are, .V; j J t u' .Jltu i Jit^ ^Jc, l RuL Ahr.yj^i^. 
Lut it feeni'i vow agreer^, that a writ of that bears 

t !h beJore the judgment is good; and this is the ufu.il 
courfe fjr preventing and luxirrfeJing execurion; but 
the judgment mull be given before tlic letinn of the vv. it. 
MnrJj 140: 1 Ftut, 255 : d/j' .|6i ' 3 /v 30C) ; 1 Pent. 
96: Latib, 133, and fee I larn Rep, zyg. 

But a writ of tnor, that beats iejlc bcfoie any plaint 
entered, is not good. Ma)ch 140. 

So where the defendant, upon an indiiTlmcnt of'bar- 
rerry, brought a writ of euo)j be.irng /r/v before the 
aHIfe; it wai difallowed, bccaufe if fjch prc^flicc fhould 
obtain, it would difappoiut all proceedings there, l Pem, 
;555: 3 Kib, 308. 

A 11'} it if error cannot he Inov^ht after twenty years. 
liar I r, 34:;. 1 he llatute of linuiaiions mull be plead- 
ed to a writ of euof, as well a:» to an oiljinal ai^lion. 

II. I. Wjit off/ic; will n^t lie In the hequer cham 
ber on judgment in replevin in 3 . R. nor on judgment 
in ticUon oi J' anJal tm fuagnatuni. 2 708, 709. But 

00 judgment in rcp!cv?n in C, /?. tiKre miy be writ 
ot uro^ brought in B.R. The ^tut iLliz,c. 2 s (fee 
poll Duj 111.) is only to relieve cn the merits of the 
caafe, as ic Hood on the fii II judgment. 

Eiror Jr ueouio quoJ t,Q]a,n tcl's ftjlitt lies in the 
court of B. R. for<m>/jiniad in the judgment of th*? 
lame court; as nonage of the p.;rt:e>, want of an ori- 
ginal, c/t. which deth not prOi ctd from the tuot of 
the judges ; and this wi'»i is .dljvvcd without bail, 
Cto, J..r 254. And errus in Ucl may be coiredlcd in 
C. B. the lame term, without this vviit, which lies not 
in tne ifxclicqiier -'hamber. ib. I 620. 

If ju(dgm.^n: is given in B, R, in civil a^lioj?, .1 
writ of t}\ 0 } will not lie in the fame C;art, only for 
e}}ors in fiiCi triable by a jury; but upen a judgment in 
ruminal cafes, tuoi will lie in ij y, whechn- the enor 
be in iaCi or in law ; though it lieb alio 1:1 Pariijmmt. 

3 147. __ _ 

Where a. judgment in C. B. i*? afiirrnc J upon a wiit oi 
tnot in 5 , k, and afterwaids n feneja As is brouglr cm 
that judgment, and the pliiinnif haiii ju Ig'vcnt incic' n; 
noivne ot esror licth in the Exchequer Chaaioer, oe^.ui/c 

ilie 



ERROR. 


not In B R. h\ bill, but by writof 
I R H. R'p 264; 3 ^alk. 14S — See l Salk. 263. 

Writ ot nror canoot he* broujjhi on any record which 
I'nm j iojjinent. 1 Sai'^ 1 jq 

1 he Court of B. h iving allowed rhe fufficiency of 
<1 ictuin t ) a uiit of and therefore refnred to 

print a peremptory writ, the pirty appl)ing brought his 
Uiii of enor in Parliamciu. Htld that no writ of error 
1 j» in this (.are, it being merely an (iv^K'ird of the court, 
^id not .1 llrlctf irmal uil^nurt. 3 fito.P. C. (Rvo. eJ.) 3O5. 
'riieComiof C,P Inve lielcl, that, though writ of error 
le on a judgment of nonlwit, yet the Court will on 
m lion ro take out cxctutlf n grant it, .is fiich writ of er- 
^ , nuft be c\ Ideiiily Kine*) lor the purpole of delay and 
t I lun. I //. BL\‘k. Ktp. 4^2. 

\'o urit ci enn wiU lie cf any judgment that ia not 

• uen in a ot.urt of record; nor of a judgment given in 

.Ml luATior c<'urt, as the counry court, Co.Ln.z^^b, 
Nor of a deciec or fentcncc la Chancerv piocccdlng .ac- 
i O' ding to equity, 37 Bto. Enoi 95 : 1 Rof.jic^, 

^44. But of a judgment given in the limited Court of 
Cnancery, called the fVtty-bag, which proceeds accord- 
ing to the Common-law, and holvls plea di fare fauas 
for repr il of the King’s fetters patient, f;.V. a wiit of <r - 

♦ ; .U5 in jS. /i. I RyJ. M). 744 : Dyei 315 4 80 : 

i 3 ' 73 * 

I'lOf lies for var’ance between the oiiglnal writ and 
Jfvlaration ; or want of an otiginal : and where prorecd- 
lags are fo erroneous, as not to be amended ; for faults 
ir. vcrdi^ls, executions, Wr. or when any thing material 
omiiced in a judgment, writ ofr;;dr lies, and the judg- 
ment fh.ill be rc\ cried ; lo where the lliles of inferior 
courts arc urong or inlufficicnily named, IBc, their judg- 
ments may be icvciAd. But where faults arc fmall, 
they fometimes pufs as 'Vu.um cUficim l NPf. Abr, 7 14, 

715. 72I» 72«- 

By the practice of the Court of Cevtmf^n Phas^ a defen- 
tlf.iit ccmiiig in by cap as uthv^atum the f.imc term in 
\v])iwh an is returnable, may avoid the outlawry 

without a writ ofm«j, by fhewing that he purchafed a 
inpcrjcditis out of the fame couit, and delivered it to the 
"flicrifF before the r.^a^us, f^c ; or by flicwiog any 

other matter apparent on record, which makes the out- 
Jawry erroneous, as the want of an original, or the , 
omillion of procefs, or want of form in a writ of procla- 
mation, or a return by a peifon appearing not to be ' 
Ihtrlff, or a variance between the original znd rxs^enf, or 
other protefs, 01 the want of fuch addition as is required 
by SsiU. I //. 5. r 5 : 2 Ils.vi P. C. 639—601 : i RoL 
. 74c, 3.— Xnd ice 5 ^/re. f. 23 ^§13, 14. 

()'-*(• lic ati’iiuid upon an erroneous indidment, he 
f iinot b' Klieved but by wiit of mot ^ for ilie judgment 
b^ing which is the judgment of law i 

oje l< r the o»ffn\C, it mull be prefumed to iiave been 1 
gi\sn, for th.’ii he was guihy of the offence ; but if judg- | 
inent of ac^.ur.tal !• given upon fiiLh indidlirent, the 
King bring no v\ric of nrci ; but the oft'endcr may 
be neivly indicted, for the judt'mrnt being laf Jtnc 
V.-, tsfe* may be given as well for ihe infoAiciency of the 
’odi^lmcnt, as for the party's innotcncc. 3 Juft. 214. 

Alfo any judgment whatfoever, given by perfoos who 
had no good cfinmiffion fo proceed againft the perfoo 
eomJf/Tiiied, may be falfified, by (hewing the fpecttl 
jnatier, wnJioji writ of Lccaufe ii i» voitl^ ai 


where a commiffion iuthoiiaes to proceed on an Ir JiA- 
inenr t.iken before A. B. C. and twelve others, and by 
colour thereof the coramiflioners proceed on an indirt . 
ment^kenbcforceightpcrlonsonly. 231: 

P. (\ 439. 

If one is attainted of felony, and after, by relation of 
a general pnrdon, the felony is pardoned, he'Oiall be dif- 
churged, for he hath no remedy by writ of to re- 
verfe I he attainder. 6 Co. 5 a. 

Wherever a new jurifdiition is crerted by art of pailia- 
merit, and the court or judge, that exercilcs thii» jmif- 
dirtion, arts as a court or judge of record, accorejing to 
ilie courfs of the Common-law, a writ of Jic^ on 
tlieir judgments; but wheic they art in a fummary me- 
thod, or in a new courfc different from the Common- 
law, ihcie a writof^io/ lies not, but a cmhuvi.^i Salk. 
2i:>3. See title Ccr/toran. 

2 . Ettor ia the Bench is thus pro fee u ted : the 

curftor of the county makes out the writ of rnor^ from a 
puritpr or copy of the declaration left with him ; wfiich 
is to be allowed with the clerk of the e/icrj, and a certi- 
ficate of the allowance of the writ mull be fcivcd on the 
defendant’s attorney in enor ; alfo tlie plainti/l'N nuor- 
noy in the artion, is to procure an original to warrairl 
his judgment; and warrants of attorney mu H be hied, 
and bail put in, where required, And then tlie 

proceedings are by Jli re facias cal anJiendurn ototes again (I 
the plaintiff in the artion, wherein judgment was ob- 
tained ; and the writ of enor being received by the (hcrilf 
to w'hom direrted, he is to give notice to the plaintiff in 
tnor to (hew caufe w'hy execution ftioald not be on the 
judgment, and make a return to that purpofc; then a 
rule is to be given with the t lerk of the rules for the 
plaintiff in in a to affign his errors by fuch a day, which 
if he (hall not do befoie the rule is our, the plainttfl in 
the original artion may takeout execution againfl him. 

If the plaintifi* in tuor aflign cnors in the record, then 
the defendant mud plead la juJh eft eifatum^ and there* 
upon enter the laufc with the clerk of the paper.s, for the 
arors to be argued ; and paper books for the counfcl and 
judges, are to be made out, fsde. If Tome part of the 
record be not returned, a certioiari mull be prayed to 
bring it into court ; and if mutters of fart arc allcdged 
in aror^ as nonage, death of the plaintiff, z proper 
plea mud be made thereto, and iflue thereupon taken 
and tried as in any other id'ue: but if only matters of 
Uw are afligned, the errors are argued bycounfel on both 
Tides, and tne judgment is either reverfed or affirmed : 
and when judgment is affirmed, the defendant in envr 
may proceed againfl the defendant in the artion, by tak- 
ing out execution on \^e affinnetur^ or bringing artion of 
debt on the judgment; or he may profccutc the bail by 
ft)c taLias upon their recognifance. But it is faid by 
Tome, that an affign men t of tnot; \vijan and in Attv, is 
bad on demurrer ; by others, that the afiignment of eirot 
in law may (land, and the fart be confidered as nothing. 
bt I cuoc^ Where there is an trror in fa6l, if the writ of 
ought not to be cpram 'vobis rejidens^ i. c. Tn the courc 
wheie the judgment was given, in this cafe, however, 
we muft except the vsant 9/ nuarrants rf ^c. 
which Ott faBs ; and it is every day's prartice to affign 
fuch, with errers in law ; and the ulual courfc is, if de- 
fendant in errer does not pray a for the plaits 

lift to pray it. 


Whcnf 
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When a jadgment is reverfed or affirmed in the Exckc^ 
qutr Chxmbcr^ the Cranfcript of the record thereof will be 
remitted back to the Court of K. B. to be entered up at 
the end of the judgment there : and if fuch judgment 
(hall be affirmed in the Exchequer Chamber, yet a writ 
of enon' may be brought thereupon returnable in parlia* 
cient. 

If yon would bring a wr// g /* efror in farliament to re- 
verfe a judgment in there mud be a petition to 

the King for his warrant, which petition has the allow* 
ance of the Attorney-General, and then the King writes 
on the top of it Fiat JuJlitiai whereupon a writ of error 
u made out by the clerk of the mo/r. And then the 
Lord Chief Judice of B, R, carries the record, and a tran- 
feript thereof, up to the Houfe of Lords in full Pailia- 
men", and after they are examined there, leaves the 
tranfenpt with the Lords, but brings back the record : 
and this being done, the attorney fur the defendant in 
enor^ gets fo me Lord to move that the plaintiff in enor 
may alfign h‘\s errors ; but if for the plaintiff, motion is 
to be made, that upon his affigning enorsy the defendant 
may appear and make his defence, and counfcl be heard 
on both Tides : then, after the jadgment is either affirmed 
or reverfed, the clerk of the parliament remands the 
tranfeript of the record into B. R, with the affirmation or 
revcrfal thereof, to be entered upon the record of the 
faid court, which court, if affirmed, awards execution, 
Djfer 385.— Sec Cffzu/. 843. 

A writ of enof in parliament is made returnable im- 
mediately ; or on a prorogation to tiic next fellion, and 
it doth not determine by a prorogation. JBut if a par- 
liament is dtjjolved before the trrots arc heaid, it is other- 
wife. And on motion, execution hath been granted in 
B, R» on a judgment in fuch a calc, the record being 
never out of the court. Rayw. 5 . 2 7^1. 

Where a writ of error was brou*^hl in />’. IL in the 
life time of Geo. I. but was not argued a^rcr the ac- 
ceffion of Geo, II. when the judgment was .iffirmcJ, on 
a writ of errt)r in parliament, this judgment w.v jrvci fed ; 
it being held that the firll writ of error, 77 y A’ ^ 

Jde plaintiff in the caufe^ was abfolutclv abated, 'i his was 
the cafe of the Deanery of Aimagh in 1 eland. iPno.P.C, 
(8vo. ed.) 507, 

When appeals lay to England tO reverfe a judgment 
given in xbtKtng^s Btnch in hdand-t a writ w.a'* procured 
(rom the curfitor, direilcd to the Chief Judict of the 
Court of B, R, in htlamU requiring him to fummen the 
plaintiff in the aflion there, to appear m K B. to 
anfwcr the errors \ whereupon a tranlcript of the lecord 
was fent over, (not the record iifclf of the Judgincnr, 
which remained in Ireland,) and when the nnj>s weie ar- 
gued, if the judgment was leverfed, thtie \vc*nt a v. lii to 
the Chief Jurticc of to rcvcjfc it; fo that the 

judgment was not adluaJly re\erfcd heie, but there. 
And where the judgment in Irdaud was affirmed here, 
there could be no writ of execution granted here ; bat 
on affirmance of the judgment a writ wens, reciting all 
the proccetiingi), direJed to the judges of B. A. in Ar- 
bimly commanviing them to iifae procefs of execution, 
6;o. Cor. 36S: I ^alk. 3*1. 

The paiiy bruising the writ of enor is to caufe the 
roll where tiK jud^nac'nt is entered, to be marked with 
the word c o? in inc margin, that- ha other party may 
have notice on t!i^ ccoiu mat the wruofrr/rris brought. 


and this marking of the roll, on giving notit e thereof, 
is as it were a fnperfedeas in iifclf to hinder execution : 
Though a /uptifodeas is to be made our, allowed and left 
with the flicriff of the county; and the plaintiff attorney 
is not obliged to fcarch the record, whether writ of otsr 
is brought or not ; but may nnkc out execution uoon 
the judgment, if no fuperfedeas be taken forth, or he hath 
no notice of the writ of error. Tiin. Cat . 3 . R. 

On a writ of error of a judgment in the Common Pleas, 
or other inferior court, in every adverfary f.ilt, the re- 
cord itfelf ffiall be removed, that it may remain as a pre- 
cedent and evidence of the law in the like cafes. 1 Rol. 

SCo.ig. 

But in the cafe of a fine the tranfeript only is removed, 
for fines arc only a more fblemn acknowledgement or 
contra^ of the parties, and therefore are no memorials of 
the law, and need only be affi»’mcd or vacated ; if the 
former, the contrail Hands as it was ; if the latter, the 
jufticcs of B. R. may fend for the fine iifclf, and reverfe 
It, or they may fend a writ to the ticaforcr and ch.imbc r- 
lain to take it off the hie; befidcs, (houM the record ic- 
fclf be removed and affirmed, it could not be ingrofied 
for want of a chirographer in B. R. 1 RcL Ab \ 732 • 
1 BendL 51 : Dter 89 : Godb. y S : 2 R 1 . Rtp. 233 ; F. 
N. B 20.— Sec tit^c Fine an 1 Acovety, 

If the Judges of the Common Pleas, or other judges 
upon a writ gf euot, will not certify all the record, the 
party th.it furs the wiit of encr may alledgc diminution 
of the record, and pray a wiit to the juftices that certi- 
fied the record before, to certify the whole record. F.X U, 
2^ a. Gut diminution cannot be alledgeJ upon a wnt 
of error brought upon a judgment in any inieiioi coUit. 

I Sul. 40 — Vet fee />//ra 

By Stat, 3 '/ac. 1. 1 . 8, he that brings wilt of r roi , to 
reverfe a judgment in iouit, in a’l cafes et/tn a 

fitidr:, or 111 any ar^ion of upon bon/ f t pa\m:".t 
iHOhey onl\, or on a antreiB, mull put in good fuicties to 
pro fee ute his writ of L'ln with and piy ilu* debt 

.and damages if judgment be.aPirnied. and by Star, 19G’ t. 
^.c. 70. § 3, this IS extended to wiirs of cn or to reverfe 
judgments in inferior LOiiitj where the djmages are un- 
der 10/. If bail roc put in, on the writef tv;c; brought 
upon a Judgment in the courts at irtj 7 *rtn/lti ^ in thole 
ca(ci> wlieie bill is rrqiiiied, tlicwiic cf i>i y is no C.pfr^ 
4./ .ij to the execution , t’loujh fuwh writ i. in being, 
ii.uil a nrIL fi , f I is ento* J, or judgment affirmed. 
And It n the fame whirc infiiPicunr b.iil is given, 
on I'llc to put In beiicr bi i, c'r juHifv ihofc put in, 
wluth it the pLiiuiil doth nor d^), execirion is ordered 
iiLOii the judgment, with a ivn 0/ to the writ of 
M h. g ir, 3. /; R. 

A pl.fiitiir in ‘ ; i>, in the time appointed by the 

rile for tlnit j urpofe, ti certiJy the iccorJ into B. R or 
the couit \A 1 I yiTdot nKolle/rf ^u' on the wrA 
M c^K 27 . Ca . li R — Sen yr/l /><x. V. 

I'.nc court v^'.II not let ihc plaintiff in errn' quafh his 
own writ of tno ; tliougb they miy gi..nc leave to dif- 
continue it. 5 Mod. C-j. If a I'crdiifl 15 foi a def nd^nr n 
etior, and judgment is affirmed, colls arc allovvcd bj A/jv 
^Ilin.y.c, ic, on occafion ot the lioLiy of c'.c.ution. 
And by 4 lA ^ An, c. 16, upon quaffiing writs of 
for defetior variance from the rcLord, the de- 
fendant ia to have colls as if judgment were affirmed. 
Wh^Jl a wnt of m or i% not r: del y of as wiiere 

il 
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it is brought after the execution is executed, the plaintiff 

f}iall not have damages and cofts. Cto. Jac 636. 

\^*hcn a writ is hi ought to reverfe a judgment 

in an inferior court, t’lougli tUe record is not ceitified as 
Jt ough», yetexecu.ioii cannot be fued ; but on certificate 
of the nvgletl, ^Sjl. a wi't of exa ut ion of thi judgment may 
be iflued. 1 Lil Jlh) . 526. Upon a writ of r? ; (?r, if the 
deik b'Jow Will LCJfHy the record wrong, adlion on the 
c.ife lies ,ip.iinll him ; .nnd if he make no return, the 
pi jntifT ina} ln\c the v^jit of out of Chancery. 

M.' ( :/ 21 S 

If C'i> hl. ir M’^mentbe for the defendant in an infe- 
r i>] t >L . r. M. j: ii icvcr.^v.'d in />'. /v. and the mciirsnp- 
P 1' : >r 4 he I 1 pi i.i 7 , he Hi ill have judgment ; but if tip* 
JO 111 the plaintiff, the. dcfcnchnt HkI! have 

n“\v |i ^nvut. in like* manner as in the EYclivquT 
Ciij ^ w; r the ju<)<^es ar t friu, as well to 
u revtife. 7 -LV. 2, J. Ifawritofr » rtoicverfe 

) 1 ti lit Lc d'kontiiH'^* 1 ^>r'vani . fprolecu ion ; ev 
r UP. II <.aniu.t be hai u ''M *’iC rudpmcnt, until the dif 
I M ii u.incc is c’UjficJ from the court where diConlinued. 

I //' ;i8. It .1 wilt ot If ot bros’ght to remove a re- 
virJ ut a judgiTKnt v;ivcn in ( rind the [ IaiiU:ff in 
etrc' Ic.ivcb the rc\ or 1 there, wnhout removing ul)ffoie 
the Tf. a'P of ih." writ ; or in Cdfc ti re be a longer rc- 
tiii n d 1)' ih. 11 1" convenient in the vv»‘it of r p ^ , . if it is 
} archakd tlic beginning of .1/ ^ i m, tcim, .and made 

leturrablc in l^/ny leim; the court may award execu- 
tion, aliliough the wiit ofrwo; be delivered. JeA. Ciui. 

I o: y> </ 245. 

Ill E'.roneous jn ^gmpnt'’ giv^n in the conit of 7 ? l\ 
v.tie only ref-umea by the pajliament till S/u'. 27 LI z. 

. S. liy that ibiuitc, a writ of ft at lies cut of the 
C'l.nLCiy upon all judgments given in the Ktfi f Ptf^ch, 
when the fuit ii by bill, (except ihc King is a party to the 
i\ It) rctuinablc in the I xchtq^ d urAi , ben>re the 
In’^gej cf the Common Pleas, and Baioiij ot the Exehc- 
ijuci, 1 . who may examine the and revc’jfeor 

aftinn the judgment ; other than fci i//*'’., con'-cin.rig 
the jiirifdidiou of the court, or w'ant of fo m In writs, 
pita'iii)g‘, l5’t. and after the m 'j are exannn -d, and 
ju .gmera ..ihimea orrcveiicd, the record is lent b,ick to 
i.he A Ilt'chy to proceed and award cxcciuioii; but 
if the Cut i,s by original writ, or on ryu tam^ where 
me king ia paiiv, 'viit of tun liesoniy in par’iatnvnt. 

\ uuu ai'hon of debt is a sivil I’lU. (' '■f/> 382. 
And a writ of <r^ 1 cm ir. lies fiom the A" B nch to 
llie Ex hi ,ut) ChavA^). V .>j 3^3 — S(e Fx'/yt'jUfr. 

rscit only cm revcilingcr .iHiiining a judgment, the 
1 ' .\ch'*c|urr Chrmberis to fend b.ick the record into /> R, 
but alio if the plaintiff i 1 the writ of ;; is nonkr, cr 
if the full i> dll ontniJtd in the Court of Lxch'’cjuer 
Ch niber, the jitoju iliall be f*nt back: «nd the Court 
of r ih.iil g vc coPs and d.amage^ to ihe j. ! *in- 

ciff* in the ( rigir.il attiO) for his del -y, though if the 
piaiUti/I in cfrcf w.is plaintiff in theor'ginal aiffiju, »liere 
no colts can be given, z J /. 122: 2 Nei, "07. 

Wlieie a wiu of tn ) dclc iuinc:> In ;h‘" K\J'ef|uer 
Chamber, by abat^vnent cr cifurntniu^ 1. . , tne juJg- 
iTicnt IS not aga.n in E. II. ii’l a is Ciitered, 

I Sulk 26;. 'the Exchequer C h lu b."r doth not aw.ird 
r fci. fui nd Quftnd enor.i ; but uoiice is given to die 
partico concerned, l Vent. 34. 


The court of paiHament U the Aipreme court, where 
anciently caufes of great confetjuence, as between the 
Rfpdy wcie heard and determined ; hence the 
dernier rffort is to the Houfe of ’Lords, to which a writ 
of mor lies ; and therefore, if a writ of n^'or be brought 
of a judgment in the King’s Bench info the Exchequer 
Ch.imber, and there the judgment is reverfed; yet a writ 
of eiroi lies of fuch judgment into parliament, and the 
lords may reverfe fucli fecond judgment. Sha.v.Parl Ca/\ 
24, no: I 334: Ra^m. 330: ifon.ng: : h u. 

bo a writ of mor lies Into parliament upon a j«dg 
nieut in /?. R, cither in a caufe brought there by writ of 
en ) 7 , or oiiginally commenced there, i Rol. Ahi, 745. 

And ihoiigh upon a judgment in the King’s Rench, 
fince the Suit, 27 Ehz. cup, 8, the parly may ele<ft ciflier 
to bring a writ of mot in the Exchequer Chamber, or in 
parliament; yet if the caufe commenced in the Ki.ig’s 
Bench by onfund ^wit^ there liCa no writ etfn)0) butmio 
p.i/liament; .alfo if he clcifls to bring luoi in the Ex lie- 
cjucT Chair.btf regularly, he cannot .after bring in 
parliament upon the firll judgment, i SamJ. 340. Cutih. 
I'o. iS. V — ^ee 2 Rd .73/. 492: 2 232. 

To rcvcrfo a juJ'^uKnt given in the Couit of Co iuk 7 
rCir, the wi it of// is made r nurnrible in the fling's 
B^nch, and etiot is not to be brought in pa'Ii.imcnt ; 
though while a wiit of r/io/ is brought in B. R. upon 
a judgment given in (7 B, and the Judgment is icverfed 
01 aflirmcd in B, R tlie paity grieved m.iv have writ id 
jciurn.able in p.irliament. Sfxi/. 31 ElU c. i : \ L I, 
./^/ 519,521. Erroneous juigmein in the CV, / ^Al- 
t'//. /, is 10 be cx.unMied by the Lord Chancellor, 
with fome of the ju.Qices, and fuch other fage perfons as 
they think fit ; and if any ntor be found, they !nall cor- 
recl the lolls, and Cmd them into the Exchequer, in or- 
der to make execution, C 5 fr Stat, 31 LI 3. enp, 12, 

No writ of frr^r lies /// Bmico or Banco RljLy upon a 
judgment given vsi hin ihc fve ports ; b it by Cjudom fuch 
judgment is ccaminablc by bill in nature of a writ of er- 
ror lua 7 do"ii 10 cuf)de fu gat ! imo qninque qottu'an apud 
cuti im jiium dt S/jfpeuciy, 4 //^'i. 2 2 4.— -^ce title Cinqu, 
Pot s. 

If a judgment be given in the court of Hannaiies of 
the Dimhy of Cotn^.^nll, no writ of ttto lies upon this 
in 3 r'u 7 or Bat'u /f, bccanfc it hath not been ufed ; 
but of thij there may bean appeal to the guardian of the 
Stmnaries, in 1 from him to the Prince; and when ihc;c 
is no Prince, to the King’s Privy Council. 1 Rol, Abr, 
745 — See 4 A'/A 230: 2 Dat/J. Abr, 304. 

t^pon a ju Igment given in the Hu/hngs in Lo'iion, a 
writ of tnot lies at St. M/i//i/Ps before certain jullices. 

1 Rfd. Ibi. 745 : 1 L' a. 309: 2 S'lund, 253. S. P. and 
upon a judgmtntjjf the faid jullices, a writ of mot lies 
in p.irjjameni. Sec 2 A on. 107. — See titie D>/Jri*n 
Jn IValtSi at the Great Sefiions, there a wiit of o nr 
Jiiy on p€ fonal adtions ro the council of the Mntcbti of 
lefties ^ and if they gave an eironeous judgment, it was 
hn 1' ; for Stiit. 34 35 H, 8. c. j6 , ordaineJf iliis writ 

to the council ther/* ; and no writ of emr^ wasgr.intcd of 
fiuh erroneous judgment: upon <//*<// r in real oP m ..t I 
ailions however in H^uKs^ \siitoi error Jay into the Kinfi 
EeJj. J(}>k C at. 71. And fo now it does in pa/ont! 
adfions by Siu,, i {j' J/. c, 27. — See title Coutts of 
IVaEs. 


In 
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In foi^o writ of f/rQrli)t» i^A\l^(SfatLttu^nxrt 

wherein the xenord ifc^ i ^ 

If upon a jndgm^nc in S» JR. tWreIi|#mW<^ th^ pxo>^ 
ccr3, or throngh the default of the clerK«» U ^ali be re- 
verfed in che'fdine court by writ of 0 r^ fued there before 
the fncQC jufticesi F» Nt If» zi: P$pL 184 : i Rai. Mr* 
746. , ^ 

So if one b indiSed of tieafon or felony in B, or 
being indifled elfewheref the iadi{lment is removed in 
B, R. and by proLefaof that coun he U erreneoaily out- 
iHvvedf and To returned ; a writof may be brought in 
B, R for the reverfal thereof^ 3 Jn/i* 

/\iro if an erroneous judgment in j^oint of law be given 
in B. R. upon an iediflment in Londm^ a wiit of nrnr 
mny be brought in the faifte court | for though in civil 
cafes o;cr does not lie in the fame court, unTefs for a 
matter of fa<^; yet in crinnnal cafes it lies as well for an 
r;/0/ in law as fa£l« 1 W* 208. • 

But if an erroneous judgment be given, and thcrr;g; 
lies in the judgment itlelf, and not in the procefs, h witt 
of turn does not lie in B* R* of fuch Judgment. 1 RqL 
Ah). 746. 

If a record is removed by writ of error out of the Com- 
mon Picas into the King’s Bench, and the writ of erm 
ior infufficicncy is quafhed in the King’s Bench, the plain- 
liif in atroi may have a \yv\x.Lora?n *v»his irfuitu*. But fuch 
new writ is not a fupeijtdvas in itfclf as the firll writ was, 
and therefore he mult move the court for a fupafedtas^ 
and put in bail thereon. Cmtb. 368, 9. 

So if fuch fecond wiit be quafhed for InfufKciency, yet 
the couit will grant a new or fecond writ of error ca^avi 
tejtdtn\ As al fo a fuper/tdeat on putting in bail; 
for fuch fecond writ being void, is as if there had been 
none before. Cauh. 369, 370. « 

IV. The parties, upon the fcmo.al of the record by 
the writ of r;^w, have no day in court given to either of 
them ; fo that if the plaintiil'in eiior delay to fue forth 
111*5 fiu fac. ad audicnd. rnouf, the defendant hath no 
\v ) to compel him, but by fuing out a /ate facias t^uaie 
txaiitiotum nout fJc. And if thereupon the plamtiiF in 
aioi doth not plead that hisr;ro^j are afTigued, but fuffer 
jiu‘gmcnt to pafs upon two mhils, no r;rw/ afterwards 
fafltgned ihall prevent execution. Canh. 41. The/a. 
j(u. ad auiltendum tiroies is only ufed in 6 . R. In the 
LKchcqucr Chamber notti.€ is given. It is fuid the ufual 
prciflice U, that the defendant in the writ of error, by 
corifentdoch voluntarily taUe notice of the allignment of 
'■rfcn, and this confent is tediCed by his pleading In mdk 
efl fuat* and then there is no occalion lor a jeue Jauas 
ad c,i dund. error\ Ihtd* 

Litois arc to be afligned in the term, or the writ of 
mot will be quafhed. 1 LtL Abi, 524, When the record 
IS in court by writ of /'w^r, the plaintid* in nror is to 
aflign his oiqu ; and may have a /i/rc jaaas bcfoie tlie 
rc.oid IS entered: and the manner ol ailigning cnotj, 
according to the ancient pradlice, is to put a bill iiuo 
court, .uid i^y in the bill, m hoc triafUM die wing 

in certain in what things. /*. A. £. so. The aflignmenc 
of tiijif^in mnthus etiatum is not good ; for the judg- 
ment is founded upon the original writ, count, pleading, 
ifTue, procefs, tiial, and fo is manifold. Jenh. Cait. 84. 
£ucrs in iazo not aligned in the record may be afl»gncd 
after z/tu facias ad audiauV erioiti , as ihc record is in 
VrL. I. 


^:o«iri: ; but it is not A> of a warrant of attorney, which is 
an w in^rt/V, and nor upon record, Ih^ i 140. c, Rtp 3% 

If one in ext^UUOo brings lie ought to afliga ibe ^ 
errors his proper peribn : and in cafes of outlawry for 
felony, fufficient tnuft be certainly allcdged m 

writing, before the wtic of error it allowed. 

165, 17^^ Where a recovery is had, and aroi brought, 
if the original writ doth not abate by death; but is ahdie- 
able only, as by entry into the fand pemfing theivnt, or 
coVeitirre, acquihtion of a dignity, a partial array rerum- 
ed, aid denied, f:fc, that fhotild have been pieadcu, and 
were not: ibefc Ihall not be alligned foraror] for lliey 
are waived. 9 Rep* 47 : zi Bf, 6 . 29. 

The ailigning general mors is to fay that the declarat 
tion, Lsf<\ IS not fulhcientin law: and that judgment was 
given for the pLintiiF, where it ought to hwe been for 
the dereMd.int . and the mrrs of a judgment are now to 
be affigned on the record, to appear with it to the court. 

If the plalntiiFin emi fciTigns aters in and arou 
in iaiVt which are not affignable together, and the de- 
fendant in aroi pleads /a uullo efi eiratum\ this is a con* 
feflion of the tnoi in faff, and the judgment mu/l bevc- 
veifed, for he ihould have demurred for the dupUaty^ 
A/j/f 6 j: I Ltv. 76 * Sidk 268 ; b 113 , 206 . 

Alfo if an trroi in JaCi be well afligned, tn t^Jh efl tira* 
turn is a confeiHon of it, for the defendiinc ought lo have 
joined iilue upon it, fo as to have it tried by ihe country. 

1 Sid. 93 ; Raym. 59. Bccaufe, in nuUo eji riaium is in 
the nature of a dmia'iei, which confc/lcs the fhdl, if wtM 
pleaded, or well alligned. 

But if an tuoi in faB be ill aflrgned, sn ndUo e/l erra- 
turn is no confefnon of it; as if it be aligned, that fucli 
a one at the time of the return of the vemre w«is not (hrrif*, 
and the record be removed into B* H by mrman, there 
/« nufio eft ettatuM is no confe/Tion of that ciro/, bf'caule 
the record is not in courr, that being no part of the re- 
cord, for the pica is mnullo eft etiatutn m > not Jo, Cio, Jac. 
12 , 29,321: ^, 7 jw. 23 l, (.rtf, Gir. 4 2 I • I RoL dh 758% 

So if the plaintiff in aror aligns an mcr in /k?, v/i. 
that the defendant, who was ?n infant, did not appear by 
guardian, but by attorney, and concludes with ooc pa, r- 
tjcs ejiverifttare, iniifad of concluding to the countiy, oe 
he Ought to do, though the defendant in mot pleads //r 
nullo eft erirtuin^ yet « Ihall not amount to a confcilion, 
but Ihall be taken only for a demuna }\L. 58. 

Alio if anr?»or iii/^r< 7 , that n iioc^affgnable, be affign- 
ed, and inmtUo eft eiiatum be pleaded, it !>♦ no confcllion ; 
iiS if LL be alligned, that fuch a day there wasfio court of 
Common Pless fiuing, beciulc that 19 agaiull rhe record, 
and in fuch < ale in uhUo efi ntatuin is only a d^mur} ; , lo 
if a man lays he did nor appear, and ihe record lays he 
did, 1! util*' t/i tt M ro cortfclliun, buc a ./« irtm^ 
becaufc n )*» again.t the rccoid. Go, Cat* 12, 29, 32: 
21 / 5S Rfiyi^ 231: i i ca. 2^1 . ^ AtC 259 \ i Lr \ 76 

Jt h.i5 bt tn held, that ho e,> 9 in futi Cunnot be ailigii 
ed HI the Lxthcqocr CniHnbti : tiUMign L) Ionic au'i*» 
riticE, tiio'i in Jail may be allig'.ec Ab tnas in la j, 

2 Mui, 194 2 A / 71 70K 

By ytut, 20 Lai 2. c. 6, Jn aciionb real, perloml, 
and mixed, the death cl either puny ^)et^^ccll vcuiict and 
judgment, (hall not be alledgi..ii for mot. 

It ieems a general rule, that nothing can be affigned 
for t not that contradii^s the reo.iJ ; for thcreio^-js nf 
the touits of jullicc being things of the gieaicil 

{ M cai i*^C 
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wnnot be qneRlonetS but by matters of equal notoriety 
v>iih themfelvcst wherefore, though the matter affigned 
foi* ^/for (bould be proved by wiineffcs of the beft credit^ 
}cc rlrt* judgqB would not admit of it. i Rol. Abr, 2 %y, 

■^n origioRl vvritof the fame term, in which iinai judg^ 
mrnt is given, will not warrant that judgment, if it ap- 
pe4r upon? the fame record, (hat there have been pro- 
cceditigtof 3 preceding term. I j8i. 

Henoe it is, that in a writ of error to reverfc a (rite, 
the plaintiff cannot aflign, that the eovu/ot ti cd htfbre the 
of the cl^d muss bccaufethat contradicts the record of 
the conufance taken by the commidioners, which evi- 
dently fhews that the coo u for was then alive, becaufe 
they took his connfance after they were armed with the 
f*oiriniinion, nnd the dcfhmus iflued. Dja 89: 1 RoU Abr. 
757 —See title F^ne and Recovery, 

V. Tlie defendant in error in»y plead a releafe of all 
emit 1, or a rcltafe of ail fates, and thefe pleas, if foand 
for him, will for ever bar the pbintiff in r/^er. 1 R>}U 
Ahr 7S3. 

So where by a writ of error tflei plaltstiiT Iball recover, 
or be reilored to any perfonal tfiag, at debt, damage, or 
tiie like, a releafe of all aStovs n a good plea; 

and when I'ifd is to be recovered or rettored in a writ of 
error, a rtfeafe of a^ion^ real is a gopd bar; but whcic 
by a writ of error the pUiiuifFiliali rot be reilored to euty 
or leal a releafe of all aClions teal or per- 

^cjtitl is no#bar. Co. Lit* 288^; 8 Ct. 152 : l Rj/d. Akr* 
7iS8 • 2 RoL Ah\. .^05. 

Alfo if a nan lofes in a real nClion, and he rcleafes all 
Ills right ttfthe land, and fo where there is a fine levied, 
this Qiall bar him of his writ of ; f .r no peefoo can 
bring a win of enor to reverfe a judgment iha^ ij not fn- 
titled to tlie land, fi’c, for the courts of law will net 
turn out the prefent tenant, unlcfs the demandant can 
make oat a clear title ; peJ[!t[fon al.^ays tcf wttb it tb$ 
prefumpttm of m ffoed title , till the rtghi on ner appeals* 1 RjL 
Air 747, 7*^8: D^ti i)0 at 3 Leo. ^6: Cto. Ehz. 4691 
1 Rol. Air. 7PQ. If the tenant, pcndinga/r<rr//’r againll 
him, aliens in fee, and after judgment is given againil 
him, and he brings a writ of c}>or\ this icoffment is not 
any bar to the writ, becaufe he was privy to the judg- 
ment after. I RoL A hr. 788: Brid^. 77 : l Rol.Rep. 306* 
In a writ of erro to reverfe a common recovery, it is^ no 
good plea, that the plaintiff pending the writ of errot 
] ath entered into parr, for before the peneffioD was taken 
from him, he might have t^rot to icvcrfe the judgment, 
though not to have rcflituiion. 1 Ltv. 72. — See title Fme 
aid Reiviwry. 

in a/./ j&c. againll a tertenant, he may plead a releafe 
though be Lc not privy to the judgment. 9 11 . 
6 . 48 : Bro. 9 S C. 

but the tei tenants cannot p''cnd in abatement of the 
WTit of eirci, but only in bir as a releafe, fjt, in m.iin- 
tenance of their title. 1 Lea/ 72, 

After ill nullo eft cnatum pleaded, the party affirms the 
record to be peifcdt, and he is forcclofed to fay thei;c is 
enoi in it : though the court is not rellraincd from exa- 
iruoing into it. 1 Salk 270. The judges arc not bound 
lo fearch for cnors in the record, which were not affign- 
fd; but may if they will; and if they find error \\ity 
UUghc to reverfe the judgnatnu Jenk. Cent* 139. 


Vt AjlidgiiifiltHt/ 'Mbg en Mre thing, Jbei^e*- 
verM in part, fiaattga^rd as to other pant or be 
reverfed attobnvpmyf^ f^aih good agaiod the 
reft : chough if time be err^ fft liwftrding execution, the 
execution only (hall be reverfed, afid nor the judgment. 
Hob. got Carth*2^$. If judgment is etiimd apainit 
joint defendants, when one of them is dead,, the judg- 
ment ibatl be reverfed for error as to all of them ; ^or m 
Aich cafe the plainii/f ought to make a‘ fpedal entry \>f 
the death of the party, with Hibil tdtetiHt verfts eum fat^ 
and then take judgment only againft the others. Ibid, 1^9. 

The Court of Exchequer Chamber have not any au- 
thority, but to reverfe vr affirm the judgment, for 
they cannot make execution. Cte. Ehz, 108. Iftut where 
judgment is given for the defendant, and tho^ plaintifT 
brings a writ of error; if the judgment is reverfed, the 
court ivhich reverfes (he judgment (hall give judgment 
for the plaintiff, as the other court ought to haie done. 
Te/m ii7» fi8. In the Exchequer Chamber, after re-» 
verfal of a judgment, (^e„ in B. R. the court gave judg- 
ment, that the plaintiff recover, Cifr. but becaufe they 
wanted power to award a writ of inquiry which was ne- 
ceflary, being on a demurrer, therefore it was fent back 
into B* R* for the execution of that writ, and thereupon 
to give final judgment: but if the judgment b againft 
the plaintiff in B, R, upon a fpecial verdi^, and chat 
judgment is reverfed in the Exchequer Chamber, there 
being no writ of inquiry requifue, the Court of Exche- 
quer Chamber doth not only give judgment of reverfal, 
but a compicat judgment for the pldintifF in the adion. 
Cafth. I Si. If erroneous judgment be had by confent 
of parties, it may be reverfed in the Exchequer Ch. amber ; 
/br eonfent of parties may not change the law ; but if the c on* 
fenc is entered upon and made part of the record, it mnv 
be good. H-ibj. 5 : Cro, Eliz. 664. The reverfal in the 
Exchequer Chamber, is res judicata : no writ of^iror lies 
upon fuch judgment, except in parliament; and it is by 
fix jndges at lead, by ^tats. 27 Elix* c. 8 : 31 EHz c. 1 • 

When judgment is given in B R. for the plaintiff m 
tiror^ there (hall he only a judicium remocetur, fAc. en- 
tered with colts : if for the defendant in error^ that the 
plaintift’ ml capiat per breve fuum de eirwe. The Chief 
Jnfticc of R. \Ae, or the eldcft judge ought to allow 
a writ of , which is in judgment of law a fupc.fdxa^ 
until ihenreti are examined, and the judgment affirm:^ 
or reverfed. Cro*fac. 534. As a pi lin tiff having erro- 
neous judgment may reverfe it; and new judgment may 
be given for him, fo if a judgment, is reverfed, the plain- 
tiffi may bring a new a£lion for the fame caufe. 1 Lev. 
310, Where a judgment is pleaded in bar of another 
adion, fAc. and judgment given on that plea; wric^of 
error to2y be had to reverfe the fecond judgment* C>c. 
Elbs. 505 ; 'ftnk. Cent. 259. And debt lies upon a judg- 
ment tn B. R* aftel* a writ of error brought ; which is only 
a fupeiJeJeas to t\it cxaQVLiion. 1 Lev. 153. But the court 
wilt (lay proceedings in fuch adlion on giving judgmenr, 

in a wric.of error upon a judgment in treipafs againft 
fevefal, if tLb judgment be erroneous, becaufe one of the 
defendant': was within age, and appeared by Vtttoiney, 
ilic judgment (hall be reverfed in tote againft all. *i Rol. 

77V4 Cf'a* Jae. 289, 303.: Allen 74, 75 . Style 121, 
I23, 406. 

bio furtiier as to the proceeding) on a Writ of Erron 
hnprfs Fra^t K. B. 

See 
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«a^bDit|jiiH»d» lift c9M!;oaufe 4ilBifm9i^ 

ESBRa^ttCATUlLA^ Cu%^ 

ling off Wsunebiji bofighi in loreQ*^ ^^dt, 
E$CA]L»I1AR&» Toiwd: SJcaUam fms one 
of our AiMdciit ^ure^ w/iyV 4 wfjf } ti apffcRrs by tho 
(juifiiion ol tha fiagiiiAciea and kiMgb|«>fee 6 in tba latb" 
and 1 3 th jem of iOag withia the coaiiue»of.i£^‘ 

and Hert^4* Ui^Jlukk MS. 137 - 

ESCAMBIO, 4fiivtd from the S|»an« camUtr^ to 
cbangOi] Wat $ Hceafe granted to makeover bills of ex- 
cheiftgt to anothjir beyond the Tea ; for by the S/a/, f R. t. 
r. a* no merchant ought to exchangie or return money 
beyond fet^ without the King’s licence* Rtg. Oug^ 194 . 
Bee title \ Btll t/ Bxcbmge. 


ESCAPE, 

Escapivm* from the Fr. ^lU^per^ i. e. iffugerd to fly 
from.} A violent or privy cvafion out of fome lawful re- 
flraiot \ at where a i^rfon is arrefled or imprifoaed, and 
gets away before he is delivered by due ceorie of law. 
btaufid/. P. C, cap. Terms de Lty. 

Efcapes are either (A) inavlly or(B) in crmhial^ cafes. 

(A) As to Escxrhs in Civil Cases. 

I. 1. IVhne the tarty &aU be fatd io be legally commit- 
ted, /o that the fujtring him to go at iatge nviU he ad- 
judged an Efcape ; a« What degree ej Liberty, or 
going at large, Jhallhe deemed an Ekape; 3. Wbu/ 
Perfons eae anfwerabkj^ na Bfeape^ 

TI \, Of the Drferenet hitMicen voluntary and negligent 
Ffafesi and 2. frr/tirra Efeapes on Meine Piocefs 
nnJ Execution* 

JII* I* Of the Nature of the Adiion fo be brought fm an 
Efcape ) and t. Of the Mtninet .j It^tng ft. 

IV. (y the Party’s Defence Joi /-wEfoape; and 
thi^tein of fUadtng fiefh Suit. 


I. 1 * It feems agreed as a general rule, that wherever 
a flicriff or o^ther oflicer hath a perfon in caflody, by vir- 
tue of an authoiiiy from a court which hath jurifdiflion 
01 cr the matter, that the fuifering fueb a perton to go at 
large is an efcape, for he cannot judge of the validity of 
the procefs or other proceedings Of fuch court, and ebere- 
fore cannot take advantage of any errors in them ; hepce 
the law allows him, in an a£)ion of falfe imprifboment, 
to plead fuch authority, which will excufe him, though 
it be erroneous { but if the court has no juiirdidljon of 
the matter, then alli&^v^id, and confequently the oflicer 
not puniihable for fafferiog a perfon taken npoo fuch void 
authority to efcape. ^1^x741 Dyertby 175,306: Poph. 
203: 1 Leon 30: 5C0. 64: 80.141^: ^^6.280, 

289 2 Buljt. 64, 237, 25/3. If a ca. fa. iflue after a 

ycai and a day, without fuing out n-fene facias^ this error 
wj|l not excule the flieriff m an efcape. Lto^ Cm. 28fl: 
haJk. 173. But though A fherift may not take advantage 
of an cironeous procefs; yet her B^dl of a void proceis, 
on whichdt is 09 efcape to let a priftmer go. 

If at the petition of and the reil of the creditors of 
B acommiiHon under the flatuces againll bankrupts isif- 
fued out againft i?. and thereupon the commiflionera fit 
and offer interrogatories to C* and be refufes to be ex- 
z 


' ESCAPE. 

t “ 

ait447 thm’ i» tkervu^ comiii‘itte 4 1« 

3 |b4 (be Ktvkr (W 9 «r«Uflitt>c(e.ipe. » the con)ni!nit>n«i^ 
fadd fttftfietot Autbmdty to eoiinmit, and A. was prejudsted 
by the efcape^ be may maintain an aaiod agsitill the 
I /We Rtp. 47 : Mur 834, pi. #1*3, S. C 

The Oieriff uawdbb be chXiged yv\xh an efcape befrre be 
had the party hdatfuai cUflody by a legal autboTicy , and 
tberefore if an oflicer, havings n warrant to arit#a rosiii 
fee him Aatl’ op io a houfe, and challenge him as Iim pn. 
fooer, but never actually havb him in his cuftody, anif the 
party get free, the officer cannot be charged with an ef- 
cape. Beo, Eftafe^ i2. 

But if A. is arcefled, and jn the^?nn/ cuftody of thb 
fherii^ and afterwards another writ is delivered so him ac 
the fait of J. S. npon the delivery of the writ, A. by covi< 
ftrudion of law is iinmcdiately in the ffieriff ’s cuflod^, 
without an aClual arrefl , and if he 9fcapes, the plaintiff 
may declare, that he was arrefled bv virtue of the fecond 
writ, which Is the operation it has by law, aad hot ac-^ 
cording to tbe/e< 7 . 5 Cr. 69. But where the fherifl^, not 
having aBually arrefled a defendant, but accepted the urfl* 
dertakisg of an attorney to put in ITai), who put in bail, 
and the flieriff had returned 2 cept cm pis, held pn 
Mitnsfield ax. SuiryaffkXti^ fummrr ^775, in and 

ALetman^ F/q. tliat the ffierifl was not liable, upon awne 
of mm eft nment^s, on another proceis, to an allien, ei- 
ther for An or a falfe return, or for negligence in 
not taking the drfendaur, no a^ual negligence being 
proved ; and the plaifioff was non-futied. « 

No/e, the writ returned cep/ cm pus was a latitat, return- 
able three 01 four days after the other piocrK which waa 
an original, but that diflcience was no^ in tkii cafe, coti^ 
fideied as material. 

If a perfon out upon bail renders himfelf in difehnege 
of b^i!> nnd eneddithtfe Centered in tbE judge’s book, 
smdtkf^immtfttttut filed 111 the office, and thepnfooer afrer- 
waftU eicapes; yet if no notice was giwu to the marlh.ii 
of futn render, nor no entry made ol lire commitnient in 
his book, the prifoner /hail not be deemed in cuilody io 
as to charge the marffial with an efcape ; but it feem^ thie 
matter caoaot beinfifled upon af^er trial. 1 Salk, 3. 
Vuh poft. > 

li hath been held, that entering a commr^rfur upon the 
roll was not fuflicient to charge the niMflhal with any 
efcape, without proving an actual inipriionmeni , buc tha'c 
proving the party to bo adlually in pjifon, though thcro% 
be no entry made In the marffial’s bock is fufficient. 

I Std. 220: 1 Keb. 775. 

And now, for the greater fecutity of creditors, and tho 
betier'to enable them to prove the adluat cuftody of the 
pnfoncr, it is ena^ed, by Siat. PK 3. c. 27^ 9, 

** That if any One, defiring to charge any perfon with any 
adion cr execution, ihalT defire' to be infoimed by the 
ntarfhal or warden, or their Tefpct^live depiuies, or by my 
other keeper of any other prifon, whether fuch perlon be 
a prifouer in his cuilody, or nor, the faid marflisl or war- 
den, cr fuch other keeper, ihali give a due note in uii- 
ting thereof, to the perfon fo^equefling the i.in)e, or o 
his lawful attorney, upon demand, at his office for thjc 
ptirpole, or, in default thereof, fhali forfeit the funi of 
30/. and if Aicli marihal or warden, or their leipecHive 
depuiy, frfe. exercifing the faid office, or other keeper, 
t!fc. of any oihci^ prifon, ffiall give a note in writing ihfft 
3 N 2 fuch 



ESCAPE, 

£ueh pcrfon U an aSual prifoncr in hl5 or their cuflody, 
every fu-h note (hall be taken as a fufheient evidence, 
tlMt fiich perfua was ac that time a prifoncr in actual 
Cuilody.** 

A (ommijtUMi upon the roll is good evidence in cfcape, 
without an entry in the marfhal’s book« LJ, Raym. 705. 

2. Every perfon in prifon by procefs of law is to be 
kept infi^adia ^ ai/hc/ia, in order 10 compel theni 
tlie j|\ore fpeeJiiv to pay their debts^ and make faciafac- 
r^oa to their creJitors. iVax**/. 36 ; 3 Ct>, 44 : 2 //;//. 381: 

1 Ah hc6. 

If thcieforc a defendant ta}en in txccunofty be af- 
lerAarda fecn at large*, for any the diorteft time, even be- 
fore the return of the writ* thb is an efcape. 2 Bl. Rep. 
lOfH. 

Perfons in the B^hch and Fleet prifons, arc to be 

a(!>iMlly detained within the faid prifons; and if they 
efcape, n^ionofdebt ties^ the warden, lAc, 1 A*. 

2. r. 12. But now the marBwil or warden grant the Ji- 
be ty of the rules to fuch as they think proper, (not cri- 
minally charged,) on proper lecbrity. Keepers of tliofc 
prifons fuffering prifoners either upon contempt or meinc 
j^ocefs* or in excrution, to be oiK of the rules (except 
on. rule of court, Ijfc.) arc godty’|>f ah \ and per- 
fbns conniving at an tfoipr lhaO fo^it 500/. tsfv. by 8 tsi’ 

9 fV, 3. 27. And by this (latute* where any prifoncr 

in execution e/capr^, thdtredilor may have any other new 
execution again li him. 

' if the baitilT of a liberty* who has the return and e.xe- 
cutioD of writs* remove a prifoncr taken in execution to 
the coimty gaol, fituated out of the liberty* and there 
deliver him taco the culiody of the fheriH’', this is an efcape 
for which an a^licjii of debt lies. 2 Tom Rtp. 5. 

By S:,u. 5 Jn. r. 9, If any perfon in cullody, for not 
petformit^ ajty in Cbaneoy^ eft a pet the party for 

whom tne n^ney is decreed may have the fame remedy 
agasnil the Iherii}', as rf tlic prifoncr had been in cuftody 
on i te'ut Jit. A pitlbner in execution (liould not be al- 
iowed to go out ct the gaol ; for if he goes our* though 
he returns again, it is an ejlapc. 3 Rtp, 43, 44 : 2 In/i, 
360, 381. And yet in Lomljny by fpecial cultoiu there* 
in fome cafes ilu? prifoncr may go abroad with hift^keepre, 
and it will be no e/^api., //•/./.— See 202. Wncre 
i VI fullicc of the court, and plainci/F in the fuit, agree 
that the prifoncr ihail be at liberty, and he go out and 
r::curn at his rime ; it is no ej*.npe\ but ibis may not be 
Without tltedlicrid 's conirnc. 275. 

if a olainiifFby word beenfe the Ihcriff to*dcliver the 
pn loner, r.oadion\>Li lie >or (his as an efcape, 

If licit, oj an ^jcapt by the plaintiff's coofent; when 
he cid not in'^end 11, the law' is hard chat tbe debit Oiould 
be (hereby diJ J.argcd as where one was in execution in 
/ . R. and lomc* propofols being made to the plaintiff in 
bchaUot me piilDncr, feeing there w34 fome likelihood 
ul an accomoiodation, the plaintiff confen-ted to a nieeC- 
ing in a certain place in LfinJou, and dc/ired the prifoncr 
might be there, who came accordingly : tliis wasjield to 
huznc/Lapft with the plaintiff's confent, and he could 
never after be m execution at his fuic for the fame matter. 

136. 

Ijl hath been adjuJgcd no rRape to let a pitfoner go* 
ivhere the Hieriff hath the priioner in cullody, if it be be* 
/Ire thetretoira of the writ; it is (afficicnt if the oS«cer ' 


!• 

hai^e the,partf at tbe retom of the writ. &*r. 299: 

401: Veuit hath been held* 

that where a Mm corpus & jaunted to bring a perfon into 
coui^, if the IhferifF ob c)ie wuy let him go at large iu the 
county* or carry him round about a gn^t way, tfc. it 
will be an i Mo/L iitf. And an e/iapf in one 

place is an e/cape in all placelj for a prifonc> being once 
efi.aped^ and at large, it fhall be intended he U confined 
to no place. 1 Ul. Ahe, ^37. Committing the marjhal 
of the MifrJhal/eiZ to prifon^ was h^ld ^cape in Uw of 
all the prifoners there. See Style 375. 

If a woman, wirdcn of the /^/re/ prifon, marries her 
priioner, or if a fheriff, marries a woman in execu- 
tion with him* in cither cafe it will be deemed an efcape 
in law. PIo^mJ. 17. 

If a man hath judgment againfl two perfons* and both 
are taken in execution* if the flierifF fuffer one of them to 
efcape, he fhall be anfwernble for the whole debt, chough 
he hath one of them Bill in cuQody. i Rol, Mr, Kio. 
Lut in an adiun on the caftt tiled before i.,orcl Man^*tddy 
in Suii'yt fdr an efcape of one of two defendants, under 
veiy favourable circum fiances for the o?icer, his Lordfliip 
left it to the jury, whether they would find the whole irf 
plaintiff’s debt, in damages, or only half* and ihe juty 
found only half. 

By Stat. 8 if 9 /F/h 3. cap, 27./^. 8* It is enadicj, 
“ That if the marfhal or warden for the time being, or 
their rcfpedlive deputy or deputies, or other keeper or 
keepers of any other prifon or prlfoni, fftall* after one 
day’s notice in writing given for that pm pole* refufe to 
Ihew any prifoncr committed in execution, to the credi- 
tor, at whofe fuic fuch prifoncr was cosimitted or charged* 
or to hti attorney* every fuch refo fa! (hall be adjudged 
to be an e/’irpe in law." 

3. In ci vil etiflions the (heriff is to anfvver for the efcape 
of his bailiff; as the bailiffis for that of his fervant: and 
adion on the cafe lies againff tbe (heriff for an efoape upon 
mefne procefs* btcaufe ibepiainitff h prejutUced in his fuit by 
It, t.jo. 625 : I DamK AW, 183.— -Sec alio C>o, 

yu9,s^\(^ \ Dy^r Btdi, Ni, Pri, ^g,6o. Where 

a perfon is in cuftody on mefne procefs, and being out- 
lawed afoer judgpent at the fiHt of another, the judgment 
creditor brings a warrant on a capias utUgaiumy and de- 
livers it CO the (heriff 'a officer, who hath him in cullody ; 
if (he officer afterwards permits the perfon to efcape* 
though he refu(e tor execute the warrant* tbe (lieriff is 
ohargcable in aftion on the cafe* 5 Rep, 89. 

Where one h^s the cuftddy of a gaol’ of freehold or in- 
herirnnee* and commits it to another perfon* who is in- 
fudicient, the fuperior is anisverable for all efcapes fuffer- 
ed by his inferior ; but if the inferior be fudicient, the 
adUon fhould be brought agnind him* apd not againll the 
fuperior. Sec 9 Co, 98 : 2 Jon, 60: z Lev, J5S : 1 Pent. 
314: 2 Mod. 1 19^ 4 Rtp, 98. 

Alfo by Stat. IVx 3. cap. 1 1, iris cnadl- 

ed*. *1 hat the offices of marlhal of the King's Bench 
f :. ibn and warden of the F/cett (hall be executed by the 
feveral perfofts to whom the inheritance of the prifons* 
prifon -houfes, of the (aid prtfotH* or either of them* 

(haill chea belong refpdftively* ip his or their refpedive 
proper perfon* fisfe. or by their fuflicienc deputies; for 
which deputies, and for all forfeitures, efcapes, and other 
mifdemeanors in their offices by fuch deputies permitted; 
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tfir. Ai faid 5ft whom tho kforehi^d ifthe/ltancei 
rcfpeaivcljr proftuaQd * 

in)icf 51 fanti|i mch Dw,i kf 

to m&ke fitfsriiAioh fo^^ Ai^h ITorfctciireo, <fcape^,,^<, rc- 
fpedively, as if permitted^ tSfir, by the perfons thei^- 
felm^ in whdm the refpediv^ inheritance of. the faid 
prifons itiali thcn'bc.** 

A prirbner elcapeaout pf theJTwji V Bencbt or Marjial- 
fea^ or the fleet \ the keejpef of the prifqn out of which 
be efcaped is to be charged with it ; but if the efcape be 
from cither of the the adipn mull be brought 

againft'the (hcrifts of London. Djer 278: 3 Rep. 52. 

Aclion of efcape agaipft the war 4 en of the Fleet for ah 
cfcape upon mefur proerfs 5 the prifoner returns to the fleet 
the fame day, and the plaintiA" afterwards pj^fcceds to 
final jad^fnentagatnA him, yet the adtion lies .again ft the 
warde'n* 1 IVHj, 294. In an efcape upon mcfiie procefs 
out of the borough court, brought in B. /?., againll the 
bailiff thereof, the defendant fKall not take advantage in 
B. iU. of any error in the procefs below, i Uulf. 255. ’ 

Adlion of efcape will not lie againft the executor or ad- 
minillrator of a flierifF, £ 5 fr. for an efcape, becaufe it 
was ptrfonal^ and morifur cum perfona : but it may be other- 
wife if there be a judgment recovered againli the IhcrifF 
before he died. Dyer 322. See port III. 2. 

If there are two fheriffs of the fame place, and an ac- 
tion of efcape is brought againft them both, if one of 
them dies, yet the writ (hall not abate; for it being in 
nature of a irefpafs, and merely perfonal, the party can 
only have remedy againft the f^rvivor. Cro. Eliz Si^. 
But the death fliould be fuggeftecS. By Stat, S (sf 9 If". 
3. e. 1 i.yi'a, 7, the death or ofic plaintiff or defendant, 
where the atUon will furvive to, or the furvivor, 

fliall not abwitc the fuit. But the .death mu.:^ be fuggeft- 
cd on the roll. See tide Ahatement. 

An old fhcriff omits turning over a prifoner in execu- 
tion to the new Ihcriff, it is faid to be an efcape ; fo where 
there are two executions agninA a man> and in the in- 
denture of turning over mention is made but of one,, t?*-. 
3 <?<•/• 7 >- 

II. There are two* kinds of efcapes ; voluntary- lipd. 
; rdufjiaiy, is when one arrefts auotlicr for feipny, 
or other crime, and lets him go by confent;. in which 
c;ife the party that permits the efcape. is efteemed guilty of 
the crime ccnimlued, and inuA anfwer for it : Ne^lii^tn 
rj'^ape^ is when one is arrcAed, and afterwards cicapes 
againll the uili of him that arr^Aed him,, or hatl him in 
CiiiloJy ; and is not pu/’fued by frelh fuit, and taken 
again before the party purfaing hath loA fight of him, 
Cromp. 36. And for ihefc negligent efcapes,. the 
gaoler, ts'e. is to be fined. One nfiUgcut efcape wifi 
not amount to a forfcicurcof agaoler’s office^ as, one vo- 
iuntmy one will ; but many negligent efcapes will do it ; 
and the fine for fuAering a negligent efcape of a perfon 
attainted^ was by the Common lavy of courfe ipo/, and, 
in other cafes at the difcrccion of die' court. 3 Lem. 288; 
2 f,e*o. 8 1.-— See pofi as to ffmpe^ ik jflnminal Cefts. 

If any prifoner efcapes who was ih e^cuuon, his cre- 
ditors rriav retake him by eap. adfatufac. or bring ac- 
tion of deot on the judgment^ or zfeire facias again A ftim, 
fjV-, I Fenf. 269 : 3 Salk. .160. If a man cfcppesii w}tb 
thc:cdnfent of the gaoler in a civil cafC) lie cannot retake 


b%ti» i 3}^* But the pUtqtiff map' 

rftl;i9ke.bimA<;.q9y time. .Stau 8 (sT 9 j. ,, 27. . 

If the plaintiff permit the prifoner to efcape, he cannot 
aft^arda retake hiqr ^ and if chO; body and goods, idL 
of a cAnuibr are taken ia ejcecurion upon a ftatute-mer* 
chatic, ,iir di,e conufee agree that he.Aiafi goat large, it is 
a difeharge of the whole execution* and theconoibr (hall 
have hia lands again : it is othemife if the (heriff had per- 
mitted him to efcape, the execution on the lands would 
not be difcharged. 2 Nrlf Ak. 737. 

A difference u to be c^&rved between permifive and 
negligent cic^es, nfulth rfpefd to .the,fi>eriff.\ for if a AieriA' 
fuffer a primjier voluntarily to go at large, the (heriff 
cannot retake him even upon frelh fuit ; and if he docs*, 
the prifoner .may have an a&ion of trefpafs again A him. 
Carter 212« 

An efcape from the rules of the King's Bench prifon* 
without the MarAial’s knowledge, is not a ^voluntary 
efcape. 2 Ttm Rep, 1 26. 

If the marflial of the King^s Brnclt, or warden of ihe- 
Fleef, or any other who hath the keeping of prifons in- 
fee, fuffer a voluntary efcape, it is a forfeiture of the, 
office. 3 Ufod. 146: Carter 212. And there is likewife 
a farther penalty of 500/. added by 8,^ 9 IF. 3. c. .27,,. 
ab.ove-menrioned. 

There IS this difference beWeen an efcape on n^fns 
procefs and execution \ if ihe (heriff arreft a perfon on mfms 
and he is refeped by J, S. he may return the ref- 
cue, and fudi return is good, and noadion ofefcape lies 
againA him after fuch return ; but the court will iffue 
procefs again ft fuch refeuer, or fine him for in this caA* 
though the (heriff may, yet he is no: obliged to raife thor 
po/li eomltatm* I Rs>f* ^07 : 1 Jpn, IQJ : 1 Rol. Re/*. 
388 :* 3 Lev, 46. But after judgpient on a capias adfatis^ 
fujclcn^uin, the Aieriff* cannot icturn a.rcfcue^ for in futU 
cafe the (heriff is obliged to raife the prfc comitmur, if 
needful, ai>d, therefore, if he return a relcue, an a/iitn 
of ijl ape lies, or a ot>fkcapiai \ for the leiurn of an ircffcc- 
tual execurion is as none. 1 Rd, Ain, 807; Cro, Cnrm 
240, 255: 8 O. 42.r-See A*/. iV/, 59, 60, and 6 Ren. 

Cro. £//kt.868. and this Dfdionary tide Refeue. 

III. I. At Common law the plaintiff had no reme^^y 
againA tire (heriff for an efcape, wlieiher upon mefre 
procefs, or. in execution,, but by fpecial aOion upon the 
cafe. 2 /y?- 382 : I S/sonv-i 176 : 2 Snund. ^ 4 : Haiti, 30. 

But now; by an equitable confiniciion of JFe/itn. 2, 13 
E. I, cop, I j, acAion of dcbt.h given ngairiA the (hcrifi $ 
and by Siat., i Rlcb, 2, cap. 12, again;! the warden of the. 
I^lceJ; (which extends to all gaoler'! acd keepers of pri- 
fons though infants or ieime coverts. 2 ^.382;) for 
'efcapes in execuAon, 

Tim plainiiA', at his ele^ion, may maints-in either 
a^ion upon fbe eafe, or dtbu for an efaje. in e\tcum, 
Cro. Jac. 361, 533, 619 : Cro. Kli%. 877 : Djet 278 h. See 
I fon. 144^; I 304. S^Q. t 

If a prifoner in cullody npOfl \ capias utlagatuin is fof- 
fered to efcape, the plaintiff may ea her m;;ruiaiii .in ac- 
tion q/titam againA ibe (heriff* cm* bring an adion of debt. 
againA him iti his own /ight Ci 0. Jul .361,533,6)9: 
Cro^ EUz. 877. ' • 

An aflioA pf efcape is not a local adion, and ihcrcfort 
if one efcape out of. the Murpdfea^ which is in ^ mv*. 

7 ■ ' 10.0, 
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tSe aftlon may 1 >e W 3 fn MJMl/cs. Dya 278 See 1 
4 + ‘ » $• C. 

Ii Iv ufual on an efcipc on m fttcprc:tfs^ to declare 
a;r^inll the (herifFt in ctife : on c\crumn^ in tUht, 

The dtfHrtdlon feemr how to be thus fetded t 
fhrriflf or gaoler fufTcrs a prifoncr, who U uken upon 
mrfue pi^Kefs torf ipc, he is liable to an adion onthtcAfr, 
r>j. tH" Ci^ ' (>n7 69. — Dor if*, after judgment, a 
gaoler or fl^eriffpernuts a dcbior to ef-jp* who i$ charg- 

in eY(*c«tion f )r a certain Aim 5 the debt inmiediatcTy 
feecoroci bis own, and he* is conpellable bv ailion of 
being for a lum lifjuidntcdf an d afceriaiiieJ, to fa- 
li^fy the cffdiior bis whole demand, z /);//» 382. 

In debt igninll the HieriiF or gaoler for an cA^pe, tbc 
jnrv cinnot give n lefs fum than a cieditor would have 
rrcoiered againA the pr foner, ^/as the Aim indorfed 
on the writ, and the legal fees of execution. z'Jhr/i 
jRrp, 126 

2 Ii this afiion it is notneceCry to fet forth all the 
formaliiies retjuirdJ by Uw in other cafes. Oo. Eh^. 877 ; 
Sre 2 424. 

Therefoie, if upon a judgment obtained by the teHatory 
the executor bungs a f<irf fac and has judgment, 
u hereupon a caiiai ml jutisfat i(TkM, and E, arreded, 
and fuffered to efcapt^, the plaintin, in art action againll 
ih<* (heiiff for this cfca]^ may declare briefly upon the 
judgment in the /an /ac/aj, without (hewing the gradual 
pioceodingfi at length, as is ufually done in an adtion of 
dib''upon a judgment. Carth, 148,149: 3 324, 

C* Cio £1'^ 877. 

So if n (lofendant is arrefled on a /pecinl capias, founded 
em tin returnable in B. R, in adiioti for his efcape, 

it h no: necefiary to fet forth the original. 

ff the plaintiff declares that he fued oot a writ of exc- 
cuiion againft 7* 'vithout fetting forth any judgment, 
and that the defendant fuffered him to efcape; this is an 
SDcurable fault; foi by this means he loii (he benefit of 
pleading ttal tie! n tot/ which he might do if the plaintiff 
had fet forth the judgment, t SaunJ 37, 58 : 1 Lev, 
191. and I Shi. 306. S. C. See title Drht, 

If A recovers againfl B. ai executor, and has him 
in execution and the flicnff fuffers him to efcape, the 
;uAion mud l)e brought as executor in the t only, 
and not in the Atbet and Aetinet, i Lutw. S93 ; Lenib, 
114: 5 . 

If the plaintiff declares, that the prlfoner was com- 
untied, and cfcaped, but does not fay, pnut patet fn 
teccftlum] yet upon a general demuirer thU (hall be good ; 
for the gift of the aflion was the efcape, .nnd the com- 
inicmeiu only inducement, z Salk. 365 : 3 Mj <1 8. S. C. 
Sfc 3 Lev 393. 

Ii in efcanc the plaintiff dfolarei, that he had S. 
and his wile in execution, and ch.it the dcfriidant fuflered 
them 10 efcape, and the jury And fpecially, that the huf- 
band yily was taken in execu ion (it bein£ for a debt 
due fr^ the wife before coverture) and that lie efcaped ; 
this IS fufliwieat, and the plaintiff Qiall^iave judgment ; 
for tl^ fublLnce ot the iffue is found, though not pur* 
declaration. 1 S/tl. 5. 

an adion on the cafe for the efcape of where 
the jury found that was taken by y. the former. 
Iberiff, and not by the defendant, the prefent (heriff; 
but finding chat he was )eg.ill]r in his CNiftody, ayd titikt 


he fuffered hitp to eicepe, the plaintiff had judgAeht. 
Cl a /ac 380, 

An admitiiilratrix may mamuin an a^lioxi in her own 
name againft the mirfhall for the eftrape of a ptifoner in 
execution on a judgment obtained by her as adminiilra- 
trix. z^tim Rip 126. 

Under a count for a volmim% efcape, theptaintiff may 
give evidence of a negh^^ent efcape: and defendant 
may plead a re-uking on a frefh purfuit to fuch count 
without ttaverfmg the voluntary efcape. Id.lbid. 

Jn debt for an cfcapc again ft the fheriff, the indorfe^ 
raent of non eft inwa s on the c/i.fa. is fiifHcSetit evi- 
dcruc of Its having been delivered to him. But a legal 
ajirfl mull be proved in fuch a^ion. Cozap 63. 

By the Sti't, 8 fcf 9 //*. 3. czp, zy./Pl. 12, it is enac- 
ted ‘"That it ftall be lawful for any perfoa, having 
caufe of aflion againft the waiden of the FlrtS prifbn, upon 
bill hied in ilie courts of Common picas or Exchequer 
againft the w^arden, and a rule being given to plead there- 
to to be out eight days at moft after filing Aich bill, to 
fign judgment againft (he warden, unkfs he plead to 
the bill wiihm three days after fuch rule is out.” 

17 . If the piifon takes fire, by means whereof the 
priioners eAape, this (hall excufe the fhtnfl', and he may 
well plead it. i Rol Ahr. bo8. 

So if ihe prifon is broke by the Kwfiena/iiti, this 
iliall excufe the fhciiff, foi he can have no remedy over 
againft them, i) C?. 84 ' 1 RoL Ah . 808. 

But if the piifon was broke by uhls and traitoii, the 
King’s fubje^s, this ftiall not excufe him, for he nuy 
have his remedy over againft thefe. Ihd. 

When a ptifoner tortioudy efcapes fiom the cuftody of 
the gaoler, he may be retaken; and the (hcrift, iAc, may 
purfue a perfon efcaping into that or any othu i oiinty ; 
and if he retakes the prifoner on ficfh purfuit before ac- 
tion brought, It fliail excufe the flier.fl, for thcie ihc 
prifoner fliall be faid to be in execution ftiil, 3 Rep, 44 ; 
Cio 657 : I Jott. 144 : 1 Rah Ah, 808. And wJieie 
the iheriff is to aniwer the debt and dam?gcs for luch 
efcape, he ftiall have his counter remedy againft the 
party efcaping ; and may take him at any time and place^ 
and imprifon him till he hath fatisfied the ftteriff as much 
as he hath paid' to the plaintiff; or he may bring an 
action upon the cafe agninft the prifoner, and fo relievo 
bimfelf. 5^/71.52: Cto. EliK 593. 

It was formely held that the fheriff, might give 
frefh purfuit in evidence, and need juot have pleaded it. 
See 1 Mod. 116: 1 Std, 13. 

But now, by Stat. 8 ti/ 9 3. cap, ty. /clf, 6. it ia 

enacted, ‘‘That no retaking on fireih purfuit fliall be 
given in evidence, unlefs the fame be fpecially pleaded ; 
nor fliall any fpecial plea be allowed, ualefs oath be firft 
made in Writing ^ the defendant, and filed in the proper 
office of the refpeaive courts, that the pnfoner for whofe 
efcape fuch a^ion is brought, did, •without his m/ent^ 
privity or ksiTvsledgCt IQake fuch efcape^ and if fuch .iffi* 
davit (hall at any time afterwards appear to be Ailfe, and 
the defendant flfall beconvided chere^ by 'due couife of 
law, he fliall forfeit the fum of 500/.*’ See title Sheriff, 

A voluntary return of a prifoner, after an efcape, be- 
fore aOixOn brought is equivalent to a re taking on n 
freib purfuit : but it mult be pleaded, a TesmRop^xzt, 

Next 



tir. 


(B). iM muiiniAithw. 

t I* >fci/f if darned an Bfoipe a* #/ 
if adfutiged Voluntary, and Nf|ligear« 
ll. H^here the Pufintr if re^-taken afttr em%kzfh^ 

^ andnuhae the ts excufcd hy fetch a Re-tak* 

iDf } 9r by l(tlhng the Prifoitert if he ceblnot be 
tftahn, 

IIL J /&w the Ofilcer fojfering ah Efcape is to be 
dialed, oTtd 2. hczv the Efcape is to be tried ohd 
adjudged. 

IV. Of the Puniflimcnr of i. voluntary, 2. negli- 
gent Efcapes; aftd 3 aiding a»i/a£il- 

ing Pi ifoners to attempt thetr Efcape* 

L I. A nan nuft {recommitted caprifon by lawful 
mittimus \ or breach of prifon and efcaplog is not felony. 
If a party is committed for treafon. to breftk prifoft and 
efcape is but felony ; but if a prifoner let out traicois, it 
will be treafon. //. P, C 109: 71 Inf * 590. Where one is 
impri Toned foi petit larccn/i or killing a man fe ^4r- 
fendenioy ^c, to Dieak prifon and efcape is not felony ; 
and if a prifon be fee on fire, not by the pjivjcy of 
the pri Toner he may break priibn for the iafety of his 
life. 2 Ilf* 590. A gaoler refufing to receive a perfon 
arrefieJ by the confiable for felony, whereby he is let go, 
13 guilty of an efcape; but there mud be an a^iral arreii, 
which arrcll mud be jullifiable, to make an edape; for 
if It be for a fuppofed rrime, where no crime was com- 
mitted, and the party is neither indited nor appealed, 
fp'e. It is no efcape to Ltffee a peifon to go at large. 
r ^ To/cff. 224: Bio^Pfca 27,2$. If a piivatc perion 
aried another for furpii.ion of felony, he is to deliver 
him to a public ofiicer, who ought to have the cudody 
of him; for if he let him go, it will be an efcape. 2 
Hawk. P. C.c. 19. And if no office’' will receive him, 
he IS to deliver him to the townfhip where arreded ; or 
get him bailed. 

./. 4 mere private man, knows E to have committed 
fc^'^ny, and thereupon aireds him ; he is lawfully in'euf- 
tody of .d. until he be dilcharged, by delivering him to 
a condable or common gaol ; and therefore if he" volun- 
tarily fuders fuch perfon to efcape, though he were no 
officer, nor B. indiiUd, it is felony in d But it h oiher- 
wiitf if he never takes him nor attempts it, and lets him 
go. i HalPs litjj. P. C 594. /udices of peace in their 
iellions are empowered to inquire of cfcapes of perfons 
arreded, and inipnibned for felony Stat. l 3. r. 3. 

2. There can be no doubt, but that where-ever an offi- 
cer, who hath the cudody 6 f a prifoner, charged with and 
guilty of a capital ofience, doth knowingly give him his 
liberty, with an intent to fave him, either from his trial 
•r execution, he 1» guilty of a voluntary efcape, and 
thereby involved in the guilt of the fame crime of which 
the prifoncr was guilty and flood charged with. And it 
feems to be the opinion of Bir Matthew Hale, that in 
dime cafes an Q(|icer may be adjudged guilty of inch 
efcape, who hath not fuch intent, but only means to give 
his piifoner that liberty which by the law he hath no co- 
lour of i^ght to give him. 

Thus, to bail a pci Ton not bailable by law is a negli- 
gent efcape. PLnxd* 476. And it is faid that the crime 
is equal in a judice of peace, for caking a felon ovtt ol 
prifon, without bail i or fulFering him to go at large 


wkkm cottmitttteHf, 6 de* where the bfiend^f 

(he ftlony* as it is in the oF a gaoler^s p^trmtcinji 'vn 

efcaoe, palhjii* 

ft the ^aojef fb chCsly pUrfue the prifbuer, who /line 
that he rereke him without lodng fight ofhim, 
the btWleo)cS ob the prifeoer ib far in his power all the 
time, as mm to adjudge fuch a itight to amount at .^11 to 
in efcape; but if the gaoler oboe lofe fight of the pri- 
Toner, and afterwards retake him, he Teems in llridtaefs 
to be gmity of an efcape; and afirrioti therefore, if ho 
kill him in the porfuit, he as in like manner gntlcy, tho’ 
he ne\er IpR fight of him, and coold not Ot^rwife tak# 
him, not only becanfe the King lofes the benefit he 
might have had from the attainder of the prifbner, by 
the' forfeienre of hia goods, tsfe. but a]fo becaufe the 
public juftice is not fo well fatisfied by rite killiog Hiift 
in fuch art Extrajudicial manner. zIIawk*l\C* c, 19* 
See pf. Dtv. IJ. 

If. It feems to be clearly agreed by all tfTe books, that 
an officer making a frefli purfutc after a pnfoncr, who haihh 
efcaped through his negligence, may rc*akc him at any 
lime after, whether he find him in the f.me or in a dif- 
ferent county. And tr is And genet ally in iome books, 
that an officer tl^ho hntli negligently fuTered a p.i Toner to 
efcape, may retake hih\ wlieic-cver he finds him, without 
mentioning any frefli purfuit ; and indVcd, fincc the it- 
herty gainid by the p Jono is v haly to ins awn 

w/oitg^ there feemi ro be no leafon he fhould f«»ke any 
manner of advantage fiom it. But where a gaoler h.uli 
'lalintaiih ftifiered a prifoncr to efcape, it is faid by Tome 
that he can no more judify the retaking him, than if 
had never had him m cudody before, becaufe by his owu^ 
free confertt he hath admitted, that he hath . nothing to 
do with him 

Wherever a prifoner, by the negligence of his keeper, 
gets fo far out of his power that the keeper lofes fight tf 
him, the keeper is finable at the dlfcrction of the couir,, 
norwithllanding he retook him iminediucly tifter; for it 
fetms agreed, chat this is to be adjudged a. iicgligenC 
efcape, which implies an offence, and confequently that ir 
mull be pnniihable. It iriie indeed, that in an ailioti 
agninfl a gaoler for fufFcnng onc.nreiled m aciui aOioit 
to efcape, it is a good cxciife for the gaoler, ihar,‘ before 
the ailion brought, he rook the piifonei upon/,1;!^ 
which isAvcll maintained b) fliewing that he puifaed liiiti 
tft mtdfafcl, zfii.T nonce of the eftApe, though jt W'crc 
(s)me hours .iftcrit, end letook him ; but it doej not from 
hence follow, that the hLe excufc will ferve for the ne- 
gligent c-fcTpc if a Lnrhii'i!, becaufe ibis is an ofi^nte’ 
agdinit the publick, but iht othci is only a private c^aihago 
10 the party* neiflKr will it bean hardftiip to theof- 
ficcr, to be evpoftd 10 fiuh punifhmenC as the court, iti 
difciciirn, flull thirk hi to iinpofe upbtl him for the ne- 
gligent cT ape of A tiiii.jnal, as it wotild'bc to ! a liabjc to^ 
an adion of efcape, for fuffcrlng a perfon in Ins cudody^ 
in a civil aflirn, to efcape; fur that in the Icimci cite 
the court would moderate his fine according to the cir- 
cumftancfs of the whole matter, and woula cermirily mi- 
tigate, if not wholly excufe it, if he Ihould ippc ir to h ive 
taken all rc.ifijnabie care: but in the odiei c.lc, if he 
ihould be liable to an aflion, his judgment would not lie 
in the difcrction of the court, but he would be bou'wl 10 
pay the whole debt, for which ihc party was in cududvf 
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i/' the ffcapc fliouM be adjud^cJ agiinft him. However 
u IS tercfiin^ that it %yi1t be no advantage to a gaoler to 
rc take his priforep, after he has been fined for the efcape, 
rib isfhown in the precedent fedlion of Ha^vk, P. C. alfo it 
L clear that he cannot excufe hinifeirby killing a prisoner 
ill the pntMtf though he could not pollibly letake him ; 
Imj' in fuch c.Je, be contented to fubmit to fuch 

i‘he as bis negligence iluil appear to defcr\c« a tJan'k^ 
t\C. c,t9. 

III. I. The indlflment moH cxp’^cfsly fhew, that the 
»party was aiuially in the defendant's cultodjr for a ciimc, 
n^ion, 01 commitment for it; and that it is not ful- 
fil ient to f.iv, that be was in the defendant's cuftodv, 
and chaigt-d with luch a crime j for that a peifon in 
lUllody may be fo charged, and yet not be in cuflody by 
rcafon of fuch charge: and it feems alfo, that every fuch 
ihdidment mull exprefsly ihewthnt the prifoner went at 
large. Alfo it feems nccelTary, to (hew the time when 
the offence was committed, for which the party was in 
Cullody, not only that it may appear^ that it was prior 
to the efcape, but alfo that it was fubfequent to the l.ill 
general pardon. Alfo it feems dear, that every indi^l- 
ment for voluntary efcape alledge that the de- 
fendant tif Kolwuaiit A*, h. Hti infgm ; 

and mull alfo (hew the fpecies of the crime for which the 
party was impiifoned; for it is net fufficient to fay in 
general, that he was in cuflody for felony, £arV. 

The crime of the prifoner efcaping, for which the 
gaoler is «infwerablc, mull be fuch as it was at the time 
of the rfespe ; as where a perfon is comniitcd for dan- 
.(eroudy wounding another, it is trefpafs only, and not 
f *iony» till the party wounded is dead : and he who fuf- 
irrs another to efi«ipe who was in cullody fur felony, can-> 
pot bo arrn’gned for fuch efcape as for felony, until the 
pnniipa) is attdintcd, but he may be indjdcd and tried 
for miipiibon before the attainder of the principdi. And 
in high tiealon it is faid the efcape is immediately pu> 
pifliablc, whether the party efcaping be ever convifted 
or not. z Hn ik. P. C. c. 19. bee poll IV. i. 

2. Where perfon s, being pi^fent in a court of record, 
are committed to prifon by fuch cou^t, the keeper of the 
gdol IS baund to have them alwa)s ready, whcneier the 
lourc (hall demard them of him; and if he (hall fail to 
pnJuce rhem at lu^h demand, the court will adjudge him 
{ uiiry of an efcape, without any further inquiry, unlefs 
Jic have feme reafonable matter to alledgc 111 his excufe ; 
a*' ibai the priion was let on fire, or broke open by ene- 
mies, tu>r he Ihdil be concluded, by the record of 
the Cl ipmrnient, to deny tliat the prifoiicib were in his 
toil 1). }\L,c. 19. 

A'» If o'l c-r pnlonera who are not fo committed, but 
UTr III 'hi iullouy of a gaoler, Ihcrlft. coiifialile, or other 
prr'cn, iv .ihv oihcr nu atis w hatfee ver, it feems agreed, , 
chat the peilon vsho has them in culK dy is in nu cafe 
pon'flub'c loi ilitir iftapc, except in Icme fpeiial cafes, 
utinl It be presented; fur by Siat JPe/t.i.c,iy it is 
enabled that “ Nothing be demanded nor taken, nor le- 
vied by the Oierilf, nor by any other, fer the efcape Of a 
thief, cr felon, until it be judged for an efcape by the 
jiiiUces in eyie ; ar.d that he who decs ctherwife, fhall. 
reflore to him or them that have paid it, as much as h€or 
fhev have tfeken or received, and as much alfo unto the 


It hath been adjudged,^ (hat this Aatute reilrtiof onf 
the court of King's Bench' from receiving fuch prefent^ 
ments; for that its jurifdiAion includes in it thatof jtidiccs 
in eyre, and this court is itfelf the hicheil court of eyre. 
2 H/rivk. P* C. i. 

It is farther enabled by S/at^ 31 Efl 3. c. 14, “‘'t'hat 
the efcape of thieves and felons, and the^chattels of fe- 
lons, and of fugitives, and 2\*io efcapes of clerks cnnvifls, 
out of their ordinary's prifon, fiom thencefouh lobe 
judged before any of the King's jurticcs, (liall be levied 
from time to time, as they diall fa)], as well of the time 
palb as time to c oine.*’ £y which it iccir.s to be implied, 
that ocher judiccs, as well as thofe in eyre, may take 
cognifance of cfcapcs ; and it is certain, that jull ices of 
gaol-delivery may pUnifli jullicesof peace for a negligent 
eUape, in admitting peHons to bail, u'ho are not bail- 
able. 2 P C. c, ig. 

And it is fiU’ther cnafled, by SttU. i Ru^\ 3. 

“ That judiccs of peace fball have authoiity to inquiic, 
in their fedioni, of all manner of efcapes of every perion 
arrefled and impri Toned for felony." 

Wherever an efcape is finable, the prefentment of 
it is traverfablc; but where the ofrcncc is amerciable 
only, there the prefentment is of itielf conclufive ; fuch 
amercements being reckoned among thole minima df qm^ 
bus non CU1 at \ and this dillindliun fceins to be well 
warranted by the old books. 2 ILiwk, P. C, c, 19. 

IV. !• A loluntaiy e/iapt amounts to the fame kind of 
crime, and ispunifhable in the fame degree, as the offence 
of which the party w'as guilty, and for which he was in 
cuflody, whether it be treafon, felony, ortrefpaf); and 
whechci the perfon efcaping were aiftually commuted to 
Tome gaol, or under an arrell only, and not vommittej ; 
and whether he were attainted, or only accufed of fucli 
crime, and ncilhcr indidled nor appealed * and jc is laid 
to be no excufe of fuch efcape, that the prifoner had 
been acquitted on an indictment of death, and only 
committed till the year and day be palfed, to give die 
widow or heir of the deceafed, an opportunity of bung- 
ing their appeal, 1 Hiwk. P. C r. 19, 

But the officer cannot be thus punifhed till the origi- 
nal delinquent hath adlually received judgment, or been 
attainted uponverdi6l,ccnfenion, or outlawry of the crime 
for which he was fo committed or arrefled: otherwife it 
might happen that the officer might be punifhed for 
treafon or felony, and the perfon arrefled and efcaping 
might be acquitted of the charge againfl him. Bur, 
before the convi^ion of the principal party, the officer 
thus neglrdling his duty may^be fined and iinprifoned 
for a vnifdemeanor. 1 Hal. P, C, 588, 9: 2 Haivk. P. 
C, c, 19. 

Alio fuoh an efcape, fuffered by one who wrongfully 
takes upon him the keeping of a gaol, feems to be pu- 
niflitkb'e in the ftme manner as if he were never lo 
rightfully intirled to fuch cuflody ; for that the crime is 
in both cafes of the very farne ill cnnfequence to the 
public ; and there! feems 10 be no reafA thar a wrorg- 
fjl officer (hduld have gi eater favour than a rightful, and 
that for no other reafoii, buc bec^ufe he is a wrongful 
one. 2 Htrthk, P. C. c. 19. 

Alfo if the warrant of « committment do plainly and 
exprefsly charge the party with treafon or felony, bu^t in 
fonie other refpeft be not AriAIy formali yet ti feems, 

that 
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fwer foi lUi efeape tqr m batH& iil jtf h«!im 

aAiiaily }t hin^lf. isd ttiir tom Amy diaffie 

eithii^tfio (hen/P«if t>aiHff"for an eftaj^i ab^ii a 
deputy ;^lf f ba not fufficiebf ro bofwor A nc|figeni 
efcape, Kit p^iapil a^uft aqfui^ar buf if tba 

gaoia^whoiiims aoi^ap04 have bo eftaie ibf tide, or 
yeatl in the OlHccr it if out agreed botf far be to itve^oo 
is liable to be punlCbed* a wf^L P. C* <k f^ 

Wbercvf%e peribn is iouad gtzilt)r> 0^ an iadKi* 
mentt or plmcH)taeiit» of a negiigeot efirapeof ammi'^ 
nat aftbaHy^ in bU ctiiOdy» 'be o^bc it> ho eondemned ih 
a certain fum to be paid to tbe Sidg; i^hiciit feeins tnbft 
properly to be tailed a Firte. ^ ^ 

It hath been bolden» that a neghgm eicajpe may be 
pardoned by the King before it happoQe» boHhat a n/ 9 ^ 
iuntaty one cannot fo be pardoned/ i fla^, JP. C f!' tp. 

And it ieema by me Common laty* i}m|>efiali^^ 
fuffMlig the negligent efcape of # attainiedi 

was of conifo looA and jfbr fiilferitig fttsli efcape of 
a perfon indifled, indi Rdfc^'attainted^ pti j 4 bet If 
the perfon efeayibg erere .lisiftther atmfnieii ndr kidbft* 
edf It feems thbt it Wat left to tbe^tfcretionoftbrddnit 
to alTefs fpcb t readbnable fbrfeitare as /hon!dftetS«pr<t- 
per ; and if the party bad terice efceptd^it <eei|i^»^lid^tbe 
penalties above mentioned iveit of eoorib'vfep be doubled t 
yet it feems, (hat the forfeicuit waato bd nO^grtater for 
fufFering a prifoner* committed ^n euro Avera^Ucctt^a• 
cions, to efcape, than if hO had been cdhmitttd but do 
one. z Ha^oi. P,C, c»iQ, 

As to die manner omnees of tbis kind ard^ponlAiable 
by ilatute, it is recited by Stat* 5 2 */ c* 8, ** That pejr* 
fons indited of felonies in times pad, had removed the 
indi^ments before the King and there yielded them^ 
felves, and by the marlhals of the King^s BOneh had 
been incontinently let to bail^ and after had iOn^ many 
ev^il deeds* And thereupon it is enafUd, That 

if any fueb prifoner be found wandering ont of f»rifc^, 
by 01^ without bail» and that 'be oe found at (be 
King’s fait, [or at the ftiitof thepar^t themaiihal wh^ 
ihall be found thereof gnUty» iball have half a ^ar's 
imprifbnmeivt, and bOranfomed at the King’s wilh and 
the j unices (hatl thereof make inquiry v^ou they feO 
time ; and as to the marH^alSi, it lhall be done within the 
verge that which reafon will. And sk cai^rhat the 
marlhals fulFer by their aflent ftiob jwiibneja to Cftape^ 
they lhail be at law. as before the time of the ftatuie 
ihcy had been^ Ana the King intendetb not by this lla* 
tuce to lofe the efcapCi where ho tnigbt to have the 
fame,’' ^ ^ 

Alfo it h enafted by tf/m* 19 AT. 7« lOk That every 
(heriff have the culiody of the King’s common 
daring the time of his ofScei except alTgaoh wher^f any 
peribn of peifcna Mkve the keeping eftate of inheti* 
Vpir% 1 « " 



poiHdctos 

(Oeftltpirt of rm Mute, haveticen egpiir 


U(ftyt^aM0|fi^l^r/ COtetnittCd fot /to/hir, 
^orjMwIOUtU^ bisVcuteftCmi WgkM, (hail be ad- 


bisVculwftcmi'skyafaMt (hail be ad- 
judgeagtHlty uni^trp^^ptfdi and if the pril 

rpner bh eommifted (or any Other crime ; or upon prucefs 
for too/, debt, liable to fixe and 

ImpHlTotrtneUt/ AhdwlidiwjiOy pCffon 
ipfrMmk sj^ difguifi^ to k piilbndr id gadi 
.Of ftir bis ufd,Jn order to On eftape^ it^fi tikoudleyif/ff^ 
and Al(b iF oneafHft any futfdiner lo elcajN 

from anycohkable, or Other officer' or peHbn {if wh^ 
cuHody he is, by virtde of a warrant Of commitmettc 
for Imiiy, it is declared to be the like offence. 

See Slfti d'fts. 1* e. 03. f 5 : 94 Qiot 3. r. c6 ; 
whbjOf lo alBft felonl convift to niakr their efcape met 
the ^(drfbijts to whom they are denvered to be trkbffbt^* 
is tvitiioUt cihtgy. See 3 P IPmt. 439. f 

iiidi£tmenf on the above' Sfut, 10 Grs. a. r* 31. 
muff Me that the infiruiuetits vlwre codveved to the pci* 
ibner, with a ^fefign to bffhduati hii efcape. ^ 8uf to 
indictment can bd maintained on this ftatatU fie* con* 
rr^otTug tb Ithe efcape of a prifoner committed on fiill 
picion only. See thtPi Htmh. P. ( 7 . ii. r. at. f H. 

See fuller, relative to this fnbJeQof affUUtoprilbneri 
to*' eftapei. this Di£K title Re/entx apd t Pumlt* P*Cu 
r.at. 

See further^ as ctonefted with thd genera) Fubje&of 
Efbapei thto Prifin^ireakhgf Pri/omt* 

Escato-WAiUtA nr. If any pCrfon committed or ehiig- 
ed ib c|ftody in the Kh^sBenchikit FUapri/m, inemICutioD, 
or (Ai^Stefiie pjrocefs, go at large ; on oath thereof 
before a Judge of the court where the aftion was bropghtl 
aa iWl be granted, diredled to all Aenffs, 

C$rr. tKrougtobt Blif;(4»dg to retake the prifoner, and com* 
mic hbn to gaOt inhere taken, there to reauin till the 
debt is Atbffed: add a perfon may be taken on a Sae* 
day Upon aO^ f/fcopjt^warrant* Stat^ t Ann^ t 6. And the 
judges of the refj^ive courts may grant warrants, upon 
oath tb be made before perfons commi Aoned by them to 
fakb affidavits In the country,' (fuch oath being firft filed) 
^as they might do upon bath made before themfeivet. 
$^ee.r.9. » ' 

A Aeiw oughts not to receive a perfon taken cm 
^^rrknt^ Irdm any but an officer ; not from the 

rabble, whidi is illegah 3 Salk 149. A peKon 

being arrefied and carried to Nenvgati by virtue- of an 
efc0pi*a»tmdni^ moved to be difeharged, becauie he faid 
he was abroad by a day-rule when taken} but it zp^ 
pearing by affidavit^ that he was taken upon the 
warrant before the court of S, R* At that momlipg, they 
refufod to fee him at liberty, a td» Ravta* oay- 


e;scAnu m tnat oy tnarter is qa^ftas 

dt ifeapin^ is dmveted from that ponuhment which by 
the laws of the fordft lieth upon thofe whofe beafts 
are found withfat the land where forbidden. Crmpt. 
Juufd, 196. 


ESCAPIUM, 


i 


ESCHEAT.' 


' ESCAlPIUM- H«A aftd for what coitfes by 
‘ chaaei^ or*ac4ide|lft Cimel. 

ESCBPfA, Afitfpt Of oeafore of corn. Mt», Aug. 
#w. t.p. a8j. 9 m Sufpa. 

ESCHBAT. n/cMn-. from the old French t/chnir to 
faille or h^ppeo.] The cafual decent, b the nature of 
fcffeitUb « ^ landfl and tenements within bis manor to 
a tod \ cither on failute of iifue of the tenant dying 
leifedf or on account of the felony of fach tenant. See 
ihwDifV. i\\Uhuuu, II 7: and aCswni.a5i— *56, 

" By attainder, for treafon or other felony, the blood of 
the pcr(on attainted is corrupted, as to be rendered 
no longer inheritable, (^eat care mull be uken codlf- 
tinguilh between forfeiture oi lands to the King, and 
this Ipeucs of efeheat to the lord ; which, by rfafon of 
their dmihtude in fome circumftances, and becaufe the 
crown is very frequently the immediate lord of the fee, 
and therefore entitled to both, bare been often con- 
founded together. Bat m faA #rcheat operates in fub- 
ordination to this more antienc and fupenor law of for* 
feiture/ t Inft* 64 : Salh. S5 : Sie title F^t/iUurf ; Tentne. 

The do£lrine of efeheat upon attainder, talcca Angly> 
is this , that the blood of the teiulMw ^be commiifion 
of any felony ; (under wbkK daMNniDation all treafons 
were formerly coinprifed. 3 I5 & 15 £«/. 3. r, 2. f 

1^1) is corrupted and Gained, aod the original donation 
of the feud is thereby determined. Upon the thorough 
demondratioil of which guilt, by legal attainder, ihe 
feudal covenant and mutual bond of fealty are held to be 
broken, the edate indantly falls back ft'om the offender 
to the lord of the fee, and the inheritable quality of 
his blood is cxtinguiihed and blotted out for ever. In 
confcquence of which corruption and extinClion of here- 
ditary blood, the land of all felons would immediately 
reved in the lord, but that the fuperior law of forfeiture 
intervenes, and intercepts it in it*s palTage; in cafe of 
treafon for ever, in cafe of other felony, for only a 
yeiir and a day. 2 Jffji* 36 • ^*^1® lirtMc 11. 7. 

Jt has been holdcn, that a faving againll the c 9 nupftoH 
rf tlo$d in a datute concerning fehirfy doth by confe* 
quence fa\e the land to the heir, Co as not to e/cJIfeat ; 
becaufe the tjtbeat to the lord iorJeUty is only p}o 

occafioned by the corruption of blood: but it hath 
been adjudged, that a faving againft the corruption of 
blood, in a datute concerning trtafmtp doth not fave the 
land to the heir : for in tieajw the land goes to the King 
by way of mmediatifwjt\tw 9 » 3 /v/f. 47 , t ^aJk 85. 

Inheritances pf things not lying in tenure, as of rents, 
fommons, cannot r/c/'c^u/ to the lord, betaufc there is 
i*n trrmti nor dejltud^ by reafoii the hlv(^ is t^nuptedx 
xnough they are forfeited to the King by an aUatmief of 
trtehn, and ihc /re/f/; of them lhall be alfo f§fJtU€d to 
the Kivg on a/zat/kUr of feJonj^ during ihe life of the 
ofiender; arid aKer hu death u 15 faid the ttance finzll 
kc t jittngktJheJ t C, c» 49* which fee. 

In Ciift^ of cfchcat, the blood of the tenant being ut- 
terly corrupted a^d cxunguilhed, it follows, not only 
that all that he has at the time of his oAence committed 
fhiU eKbeatfrom him, bur alfo that he ihall be incapable 
ff^nheticing any thing for ihe future. 7 ’his farther 
'ilKitlintes the diltindion between forfeiture and efeheat. 
If ttitrcfore a father be feifcd tn fee, and the Ton com- 
mits treafon and ii aUaintcd, and then the father dto t 


the land fhal] 4 ^fcb 4 at tod, becaufe fhe (bq iiy 
the corruption of hja jlJpcapable to be 4 nd 
there can bo^ no other b|!ur ‘qtfriog hi* life, hwt nothing 
fhall be forfeited to the jKingi tom fon never had any 
intcreft in the lands 10 IbrfSu dr, W/* 1 j. In this ca» 
the efeheat operates^ and oot fhe tofeicure 3 hot in the 
followrug inttaoce the tofoTtnire ^ort^ apd not tho 
efeheat. As where a new felony is cheated by afl of 
parliament, audi^ is provided (as is freqaehtty the cale) 

I that it fhall not extend to corruption of blood . Jieid 
I the lands of the felon fhall not efeheat to the lord, but 
yee the profits of cheiti fhall be forfeited to the King 
for a yeai and a day, and fo long after ^ the oiivnder 
lives 3 liji, 47 See titles AttamTur ; FnftJfu>c» * 

Hulband and wift, tenants in fpecial tail j Oie hufhand 
is attained of trealon and executed, leaving ilfue ; 00 the 
death of the wife the lands (hall lucaufe the iflue 

in tail ought to make his convey an < by f.uher and 
mother, and froru the father he cannot by reafon of the 
attainder. Djrt 322. It tenant in fee iimple is attainted 
of treafon, and executed, upon his death the fee is vefted 
in the King, without found, yet he mull brin;j 
a /arc fauas againll the terten ints ; lands (hall nevet 
tfiji/tt to a lord of whom ihe) art ho.aen, until office 
found. 3 /?#/. 10. 

Efihiat fcldom. happens to the lord for want of an heir 
toaiiedate; but when it doth, before the lord entej.s^ the 
homage jmy of the lord’s court ought to pnftni it 2 
Infi. 36. Land (hall tfiheat to the lord, where heirs are 
born afta atiamdct of 3 Rep, 40. Thdugh if 

the King pardons a felon befett convi^ion, the lord (hall 
not have his lands by eftbeai ; for the loid hath no title 
hfoic aiituadcf, Oweahy: zNc!/, If on ai/- 

pealoC death or other felony, procefs is awarded again d 
the party, and pending the proceis he conve)cch awav the 
land, and after is outlawed, the convevance is gouJ to 
defeat the lord of his (/cheats but if where a perfon is 
tmltCltd of felony, pending the proceis agauill him, he 
conveys away his land, and afrerwaids is outlawed, the 
conveyance (hall not prevent the lord of his e/lbt'it C). 
Lu, 13. Sec further this Did, titles , Co.i.pttun 

if Blood ; Fm/atmc, 

As a confeqaence of this doflrine of efeheat, all lamU 
of inheritance immediately revefting in the lord, the 
wife of the felon was liable to loie her dower, till the 
htat, 1 Ed, 6 r. 12 : and (lill by ^tat ^ fA 5 Ed 6 r. 1 1, 
the wife of one attaint of high treafon (hall not be en- 
dowed See title Dower. 

There is oDe fingulaf inllance in which lands held in 
fee-fimple are not liabe to efeheat to the lord, even when 
their owner 1$ no more, and hath left no heirs to in- 
herit them. And this is the cafe of a Corporation ; 
for if that comes by any accident to be diilolved, the 
donor or his heirs ihall have the land agaift in revtrfion, 
and not the lorf by the efeheat ; w^ic i is perhaj^s tiiu 
only inftance where a reverhon can be expcAant on a 
grant in fee-iimp!e abfolutc. bee tide Coipofatm, 

ESCHE V rOA, ffcamr ] Was aq offi.'ei appointed by 
the LordViiafota, fAc in every county, to make inquefts 
of tiUea by ejekat^ Which inque'U were to be taken by 
good and lawful men of the county, impanelled by the 
iherilf. Stats \^Ed, 3. r 8 34 Ed. y. C. 1 3 . SN, 6 . e. 16. 
Tlicfe ef heaters found offices iktr the death of the King’s 

tenant^. 



ESdftEATOR. ■' 

fenaHn, or othri^ifo o? .tlie 

kiWt ■ird«ei’’tjfra'iMr ^jiiucitotiato/iKei SxcMv'ei} 

IPP* 

dWfWi 

and wb?>.iJ43 JacjfiU’e the ftatute .W 

Woald Kidg^t WhdA tfe 

freebotd of the Ihfcjeav end^ thcirehy diiTeifethm t byibti 
aft It IS provided that wpy?/««;’ecan.'Wi ihide of lands 
tenements into the Kinl’a haods, ie/n-e office e 

Inji.t^n Atid V 

title is found hy Sfut, i8/l 6. r.o. 

tf ifibtam is an ancient office,^ and was formerly of great 
ufc to the crown ; but having us chief depeodance on the 
roaV/y wWi, which is taken av/ay by aft of parliarocnr, 
it is now in a tnannef out of date. There 

was anciei\ily an officer called Efcheatcr the fozvs. 
Clauf. 4 Eih I. w. 7. * > 

ESCHECCUM'. A i“''y or .iB^uifition. Matt. Farit. 

Anwe* 1240 * . « 

ESCHIPARE. To build or equip.— Da tange. See 
f.Jkiptamentum. - ^ • 

ESCROW. A deed delivered to a third perfon, to be 
the deed of the party idaking it, upon a/«r/«rf condition, 
when a certain thing is ptrprmtd-, and then it ii lobe de- 
livered to tjie party to whom made. It is to be delivered 
to a firanger, tnentloning the condition ; and has rela- 
tion to the lirft delivery, a Jl«A Air. ai;, a6 1 C». 

A delivery as an */cr«v> lignifies, in fafl, as x/cr^l or 
writing, which is not to tike effeft as a dted^ till ibe 
condition be performed. Cr, Lit. 36. See title DetdUl, f. 
ESCUAGE. See title r«w#Il; 8. 

ESCURARE. To (cour or cleanfe. Chart* /httiqHB. 
ESGMSE. /■>•.] A church 5 in the old books a ili- 
vifion containing th,e law relative to advatu/inst church^ 
-.vm'drnSliAc. L. Fr. DiA. „ , , . 

ESSING.^, The Kings »f Kent, fo called from the 
lirft King Oehta^ who was furnamed E/e: he was grand- 
father of King Etbelbtrt. . 

ESKETORES. from the Fr. efcher.l Robbers ot de- 
ll -oyers of other men’s lands and fortunes.— Wat. Farl, 
20 1 . 

ESKIPPAMENTUM. hlippage, tackle or fttip fur- 
nitute J Eir Roh, Cotf. 

ESKIPPER. /r,) To Ihlp, and (/tiffed is ofed for 
Ihipped. Cromf. Jur. Cur, . , 

ESKIPPESON. Shipping or paffage by fea, Hum- 
phrey Earl /Suds, in a deed dated 1 3 Fti. za ft 6, co- 
venants with Sit Philif Chetwjnd, his .lieutenant, 6f the 
cattle of Calais, to give him allowance for his foldiers, 
/■iffeJimnd ieAifftfiu* paffage and re.paffage by 
ihip. 

K8LIS0RS. SteEl/otu , , 

ESHECY. (efoecia, dignitas primogtfiiti,'] A private 
prerogative allowed to the rldcft cepanener^ where an eftate 
is defeended to daughters for want of heir male, to choofe 
firil after the inheritance is divided, flaajih. j. lo. 
Jus afnciia is jus primegeniturdt j in which fenfo it may 
be eaiended to the cldcft fon, and his'iiTue, holding firft: 
In the ftatute of MaMrUge^ cap. 9, it is called, initia 
pan bdtreditatis, Co* List. l66t See title Eh^ien* 

ESPERONS. §purS| de or, gilt fpurs, 7 Ce. 

'^'^SPERVARIUS. fr. tffavi^.'\ A ffarrowJiayvIt. 
Chart. Forc/le cap. 4 . 


5 SQJ>l*iE. 

’S$PwES. froia eufU,'] TM '|r«,wr , 

jffWtti o^iMid yield} M the hay offhe'. nMNd^ 
hjM^ajpS^.nf thu' ptftUl^KCOm of'tM nrablis } tfiid ' 
fi^vicest^r. Aod of.aiji advowf^ thetahio|{}f dthM 
ffi ^ffs by'the' psrfob i of wood,, the felling of wood of . 

S iyfmhird^ ^fruits erowm^ there t hf i milU thejukii^ 
I^fe and finhr J|i^ er* fm^^e^eei, 

Afi^iris obfery^ that id asftyk orjright of land, advow- 
ten, ' &ey the deni sitdant o4ght fo alledge id Jilt ,c0u6f , 
that ho'dr bis anceftors took . the ‘^Avr of ^he thing' iti* 
dentand ; otherwife the plendihy wtlf not'b# ^;^d. Jhins 
de Ley. Soiltetiroes this wOrdJtJith b'«<n, applied to the 
farm, .of lands, tlj«infelvesj-^PWf-iV/-dft£>A *•, 
ESPOUSALS, ./iwf/Wirf.] .Are,adontnidorm<nUa!iiro,- , 
itoife between a man and n woman to 'toarfy each other } 
and' where, ntorrUges may be confumpjated, tJfKt/ah gO 
before them. Marriage or matrimony is,faid (o be an,^ 
fou/al de fra/enti, and a conjunAion of man add WO*. 
man In a conftant fociety, Wetd/s 37 - See .titjte > 
■ hLurieige. 

ES<^IRE. from the Fr. E/cu. and theLat. Sraraw* m 
Greek e«vT*( , which figniftes an hide of which ./ne/As ■ 
were anciently made and afterwards covered.] An fit- 
quire was -originally be who attending a knight .in the 
time of wat, did carry bis fisield,. whence he Was ea^ed 
Kftmer in firtntb, and Stut'/.r or Armigcr, ( 1 , t. armour* 
bearer) in Littiu. 

Htnman faith, that thoft whom the Z^arA cail'^wVr# 
wCre a military kind of vaffals, having y«/yira/», .w/*. 
liberty to bear a .Ihield, and in it the enfigns or their 
family, in token of their gentility or dignity: but 
addition hath not now ibr a long time had any relation 
to theotecc or employment of the peribn to whom .it 
bath' been attributed, as to carrying of arms^ E!fc.,,,bj|t 
has^een merely a title of dignity, and next ,in d^ree. 
tokmighr. ' , 

A iheriff of a county-being a fupenor officer, retains the 
title of fifqtdre during his life; inrefpe£tof the great 
trull he has in the common-wealth. The cliief of Ibme 
ancient families nre rfquUes by jwefeription. BUssnt. 

' Efqdires and Gentlemen are confounded .together by 
Sir EdtKtfrdCoke, a lufi. 668. He there-obfcrvei that every 
Efqnire is a Gentleman, and a gentleman is defined 10 
be one -yw eifma gtrk, who bears coat armour ; the grant 
of wbicb adds gentility to a man’s family. It is induced 
a matter fomewhat unfettled what cpnftitutes ibe dif- 
tindUon, or who is a real Efquire ; for it is not an ciUta, 
however large, that confers this rank upon its owner. 
Gw!»«-V« who was bimfelf a herald, diftinguiflies them 
the moll accurately. And ho reckons up four Ibrts bf 
them. I . The eldeft fons of knights, and their eldeft fens 
in perpetual fncceffion. a. The eldeft fe.ns of younger 
ftws ot peers, and their eldeft font in Jik^ perpetual fuc- 
ceffion; both which fpecies of efguiret Sfelyna* calls 
armigeri natalitii j as hc dencminptes the feus tberofeJvM 
of peers armigeri lttn.raiii.-‘'j^. Efquirci created by the 
King’s letters patent or other inveftiture, and their eldeft 
fons 5 lee poll S/qmrts/ the King.' ^ Efqojres by virtue 
of their officesi-ys jullkei of the peace and others who bear 
any office of uutt under the crown: [if Ailed Efquiivs 
byShe King in theu; commiffions and appointments.] 
- To tbele may be added elquires of Knighti of Bath, 
each of whom conftituceitbree at his inftaUation ; and all 
3 0a - foieign. 
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foreign, My i for not only the& jfft 

the eTdcft (bns of fOers of Grea/ Bntamy thoogli fife- 
auencly titular lordst are only efc^uires in laiy^ and ikiuft 
io be named in ail legal proceedings. — Barrifteys law 

feem al(b now in full poBcBion of the title of Efquire^ 
thpugli oiiginally, as it ihould feem, attained by o(urpa» 
tion ) and being perhaps nearly the fame kind of unnOpef* 
fary addition to their luperior denoe^ as if it were to be 
'apneated or prefixed to that of M, A* or JL. £. D* 

The Court of C. P. however refuled to bear an affi- 
davit' read» becaufe a Barrifter named in it was not called 
Bfqttire. i 2a4.-<-»See i Cmm. 406; and the notes 
there. Sjot/m. Qhff. 43. and this DiA. title PttceJee^» 
£i.qt/iREs OF THE KiNO. Are fach who have ^e title 
by irtntiou : thefe. when they arc created* have put about 
their necks a collar of 5 . and a pair of fiver fpetrs is 
bedowed on them : and they were wont to bear before 
the Prince in war* a Jkidd or ^ce. There are fpur 
ejquirtt of the Ktn^s hodt^ to attend on his Majefty’s 
perfon. Camd- x 1 1.<— Theieare now difuied* 

ESSENDIQUIBTUMDETOLONIO. A writ to 
be quit of toll ; it lies for citixena and burgeffes of any 
city or town that by charter or pdbfhrJ^lop ought to be 
exempted from /o/A where theUxn|^fs ^exafled of them. 
Ong. 258. See titles Toll; Cjn^ath$i LenJee* 
ESSOIGN or ESSOIN. tr. EJHee^] An 

excufc for him that is fummoned to appear and anfwer 
to an a£tion« or to perform foie to a Oourt baron* bfc. by 
reafon of ficknefs and infirmityi or other juB; canfe of 
abfence. It is a kind of imparlance* or cravjng of a 
longer time, that lies in real* p^fonaland mixed aSioni: 
and the pUintifiF as well as the defendant Ihall be 
to fave his default. Ce.Litu 131. Bor the mode of en- 
tring an EfiToin, See Ref, 520. 

The caufes that ferve to and the ejjiint are^vers 
under thefe heads. i^Effotn de tdtra mare whereby the 
defendant fhall have forty days. z.t>e terri/aniid, where 
defendant lhall have a year and a day. 3. De msh wrai- 
fi/di, which is JikCwife called the 4. Demalo 

Mtf wherein the defendant may by writ be viewed by 
four knights. 5. Deferviuo 5 ; Britton^ 

ifl/. jii: Fleta.lt^. 6 , And befides the common 
de mah veniendi^ i. e, by falling fick in coming to the court* 
.ind ether abovemen tioned* there were fcveral other 

cxcofes, to lave a default in real anions ; as conliraintof 
enemies* the falling among thieves, floods of water* and 
breaking down of bridges* ^c, 2 to.infi, 125. 

After iflue joined in dower, quare tmpedit^ one 
ffitn only fhall be allowed. S/tf/. 52 3. r. 13. And 

ID writs of affife* attaints, after the tenant hath ap- 
peared* he fhall not be qfomedi but the inqueft fhall be 
taken by default. St, jEd, tpC, 42. Efiin ultra mare will 
not be allowed* if the tenant be within the four Teas; 
but it fhall be turned to a default* c, 44. There is no 
permitted for an appellant. St, 13 Ed* I. e. 28. Nor 
doth ejfom lie where any judgment is given ; or the party 
is dlfiraiDed by his lands; the fheriff is commanded to 
make him appear ; after the party is fttn in court* 

llo tU fervit o Regit lies not when the party is a 
wmkn ; in a writ of dower; where the party bath at at- < 
tOrney in his fuir* ffc, Ibtd, The efiugn day in court fa 
>iwularly the firff day of the term ; but the fourth day 
ia allowed of favour. 1 l^iU. 540* 569 : 1 Jn/t% 


A to an effioldt And the 
^€Otfrtf^diftoiirbg«i.e^nV4^ be eiad to m anr 
mealw to prevent iD^h delpy of; defendant, uTirip 
)6 ;• a Ifea^not on acapfia*' 

to arreft ; and the plalncifF may^dndafe knd fign judg- 
ment* if no plea, a d/ri 1194. V , ^ 

Etaoip Dat qf the Taasi. The firft rttpHi ia evaiy 
term, is* paoperly fpeakieg* the foft dby !a that term; 
And diateon the court fits to uko ^«r* fieeattufes ibr 
fheb as do not appear according to the fumtubas of the 
wrk: wherefore this is ufually called the of the 

term. But the perfon fummoned hath three days* grace* 
beyond the return of the writ in which to make hri ap- 
pearance* and if he appears on the fmrth day indufive* 
the fxrnrm die pe^* it is ittfficienc. ^Comm^iyyi See title 
Term. 

i^ssoiv DB Ma(.o VitiUB. If when the ^defendant is 
in court the firftday ; but gone without pleading, and be- 
ing afterwards furprifed byfiihtqfi, Uc, cannot attend, 
but fends two ejjohteri^ who opoi^ proteft in coUrt chat 
he fa detained by ficknefs in fuch a^lnge thk he cannot 
come* fro lucrari fsf fru perdere ( and this will be admit- 
ted, fbr^ it lies oa the plaintiffi to prove whether the rfi/a 
fa true or act. 

Eisoiiis AND PRcsraas. Words nfed in the ftaCnte 
38 8. r. 21. See Prefer^ 

ESTABLISHMENT of DOWER. Is the aflbrance 
or fettlement of dewer, made to the wife by the hufband* 
on marriage : And afigumem f dewer^ fignifies the fet- 
ing it out by the heir afterwards, according to the ella- 
bliihmcnt. Brit, cap, 102* 103. See title Z>0wrr. 

ESTACHB* From the Fr. EJlachtr^ to fallen.] A 
bridge, or ftank of ftone and timber. Cmov/. 

ESTANDARD. or Standard, An enllgn for horfe- 
men iili war. See Standard, 

ESTATE. 

Fr. Bfat, Lat. Siatus,'\ That title or interefi winch 
a man hath in lands or tenements* 

An Eflate in lands, tenements and hereditaments*, 
{{ay^ Blackfiottc) lignifics fuch interell as the tenant hath 
therein ; fo that if a man grants all his ejtate in Dale to J, 
and his heirs, every thing that he can poffibly grant 
lhall pafb thereby. Co, Lut, 345. It fignifies the 
condition, or circumfiance, in which the owner (lands* 
with regard to his property. And* to afeertain this with 
precifion and accuracy* eliates may be confiJered in a 
threefold view : firll, with regard to the quantity of mtereft 
which the tenant has in the tenement ; fecondJy, with re- 
gard to the tme at which that quantity of intereft fa to 
be enjoyed ; and* thirdly, with regard to the number and 
comeBms of the tenants. 

Firll with regard to the quantity of intetef which the 
tenant has in the 4cnemenc* this fa meafvrea by its du- 
ration and extent. Thus, either his l-ight of poiTe/lion 
fa to fobfift for an uncertain period* during his own life* 
or the life of another mau; to determine at his own 
deceafe* or jto remain co his defceodants after him ; or 
it IS circumferibed within a certaip number of years* 
months*^ or days % br, lailiy, xt fa infinite and^unlimited, 
being veiled in him and hit reprefen tat Ives for ever. 
And this occafions ti^e primary divifion of efiates. into 
fuch as are freehold^ and fuch as are kfsthan freehold. 


An 
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ii (^c#i 

W' ^ 

or /mho}^/^ Stich eflWt 
^requiitii ^ ‘ -■ - ■ 

/fWi& 

ch*Co!n,Ai^ttV{t^.bi|^ _ _ 

Uv^ry^ of ft»0; 
titore/ Aod IHyui ^ Odir 
deftrtjKkm of iUt ft !«; ft# : tii: 

hndfl If & ^imvtyid jiy 

moat» io/ indorpov^^M |t^ d^dwciiit 

thfi'eta Aiiid^ o^»Wii^'6y'£l/i6/^ 

( 59» tbft whcit a fi^p! 4 , fhtll pafi^ it (»fnovatK ;t6 
ktvo lively of feiAii.; ^ Ai thfrf^^fAfteiof 
and tfbites' fdr 4 ^fe cOuld nof by Co^BMni^laiv’ 'codV 

veycd vt^fthout Itrdy f^Mdi ti|[efi» irf pfojfli^^ feftat^ll 
of frfebold; aiidv'aij^ 
with the fame fiMmiy/ 

pcriy freehold eftatfs. i Oas^er: " "V ^ ‘ ^ 

Mr. Chtiftianr iifi' hit obte on the I 

^freehold ejiate, feetns to be any eftate ofr fhlimt||||ee, 
or for life^ in either a tbfporea! br incdirj|>oitif^IieTbdi- 
tament» exiftinj; in or arifing from real jj^^rty of frSre 
tenure; that iiow»of all which ts bbjf cbpyimld* The 
learned Commentator himielf hat elfibwhere tafp^pd 
us chat ‘Uithei and fplKcdtl doei ato^ freehpid 
whether the land Pitt of whMi' they i/Tue ''are l^dPr 
free; being a Aparatt and diflfOAiJiberiUtfrefrpm^.t^^ 
bnds theimelvea.*’ Andy in thii VieWy they muft |bb didin* 
guiihed and excepted ffPm ' ocher tbcPr|jiofed' her^ 
snents, l/TMing Put of landay 'tr rentt, fs^^'whic);'^ ge- 
neral will follow the PatPre of thlti^ pf^ipd. and ia^i, 
not be freehold, unlcfs the Aock tipiu which tney fprihg 
be freehold alfo. \ Si^ckft^Tra 0 s, ii 6 . 

EAatet of freehold, may then be confidefed^i; either aa 
eftates rf inhertiaiice^ or eftatPa Mi ^ ^*he 

former are again'divtded into iriheHtahcea' other- 
wife called fec-Jm/>k^ and inheritances AW/r</; pttp fpecica 
of which is ufually called /rr-Mtf. 

As to eH^iAs and tenapes in Aeollmple, ’See this'Dif^. 
titles Fee, and Fee fijiipU* 

Limited fetty or foch eAates of inheritance as ^re 
clogged and confined' with conditioils Or ptialiiipaliPns 
of any for^ may be. divided into two kinds, i. 
or 6 i^e fees. i. Fri^i condithna!^ fo called at the CpmhiPQ- 
lsw; .and aftervi^ard$/rr/»/Ai 7 in cPnfeqoence'bf the Aa* 
lute ded^nis. Aa^to the A latter Ae this Piftr titles 
Tail andjke^iiih>^h baA of qualified Fee is fuch a one 
as has a qualification fttbjoined theretOy and which tA^ 
be determined whenever the qaalificatiPn annexed to 
it is at an end. Ai in the cafe of e grant ter J: and hii 
heirs tenrtnts tfjhe mdnor ^ ' Dale i in this inllance when- 
ever the heirs of A. ceafc to^be tedantliof rhatmanbr, 
the grant 3 s entirely defeated.^ThW eflate is afee^ bb- 
caufe by poffibiKcy U hiay endure fbr rnfr in a m art and 
his heirs ; yet as that dnn&don depends iipPn thP con- 
^ cttrrence of collateral dituldfreneei which qualify abd 
" debafe the purity of thedoimtion, it is therefore' a quali- 
fied or bafe fee. t Comm. 109. See 1 f;^* 17. 

(>f edetes of freehold, nPt of inheritance 
only, feme may be called cofwrnisonali as being exprefily 


of i ofhM ate. 

‘ and operatidn 

JtrtxprtSly crimAd by deed or grahei' 
A^ tepadt 

in ' M lifiir, ddffifcmicy of extina, fee title; Tail 

te<'Anc to' 


ate three Arts; 1/ 
irtoart; >;tftates’ >t iiriU bothwhicK 

Adthili;0ift«' title leM; ilKatet by fq^atahUei as to 
, whto^^ ttorplA* 

fieddjjs ichefe Avtral dividons pf <eibit^> .io point of 
Intereft^ anPther ijpecies may be mentioaedy ava; JSjiiifer 
ifed ffiMlim I ^ to which Ae at large tillp. Cendlthnx and 
Statute •*M€rthaiU. I Statuti»Mafh i 
^c^rdm^ to the above divifion Bdatea are coiidde^ 
ftlefy 'with regard to. their duration or die jvjtor/rv jf wf 
ttrejt which the owners have therein. With regard to 
iht iinte rf tkeir et^ojmenty when the actual receipt of the 
rents ?:ahd^ mjitts begtoiy Eftates may be coniidered to 

expeflan the>'^ 

tw Arisi dPe eretted by tto aft of the parties, caHed » 
Fenfiit^ 1 the pther by aft of law# callw a Re%>erjhn,^- 
Of^tftoes In (which are fomerimet' ^altcil; 

eftates (^sttoutedy whereby a prefent intereft paftes to 
alln 4 to^^ ^H tenant, not depending on any fubfequent 
cIrPU)hfttotc"^ .to conting^cyy as in the caAs pf eftates 
eseeeum^) little or nothing is to 'be peculiarly obferved; 
all thb o^tes already fpokCn ofy and of toder 

^ ofthis kind, gutihe doftrtnrpf ^ 
effaitei to expeftancyy epnratna Ante of the picef( and nioft 
, abftintfe imimti^to thqJ?agil^jh'taw«-*And as to fo much of 
it: as itiatooto fee thfr Difi» 

nudeir tltbfe titles y apd titles Exetutory Derfiji\ LimitMthx* 
with regard. tP the certainty and the time of 
t!m P^oymeolt of tmn/ are diftinguilhed by Feame xn 
the ifcroduftion to his Eflhy dn Contingent Hcinainderi 
and Eacecutoiy SeviAs, into. 1. Eilstes *iejled in 
to B totes \ «s reverfions t vtHcd 'reamio- 

dtre^y fi^h'Mtutoryr itvifts, future ufes, cpnduional 
limfrattonf and .toher future interefts $s are m referred 
t 0 p or toade to deppPd on, a period or event that is mi- 
eertain. 5. Bftates *, as Contiugent Remainders 

and fujbh cxecutofy devifes, future uAs, conditional \i^ 
mil, attoPi and other future intciefte as Are referivd'iPy or 
made to depend on an event that is unctrtahi.^Ari' 
eftace is vef ed, when there is an immed!dteji ^4 of 
prefent or future enjoymcoc.— An^ eftatc .is w/ted in, 
when there exifts 


e cxifts a rhht of pre/eM caj^ment^r^ 
An .eflate U v^ed, in htterejt when there it npefeitifired^ 
ri^ttof pture tpjpyment.«-toAo eftate is contingent when; 
zri^htet enjoyment is to accrue, bn an tvefit which It 
dukwuM imd uniet idin* " ^ ^ ^ 

With refpeft to the number and coanefliona of their 
owners, the tenants who occupy and hold them, Eftama 
of any quantity or length of duration, whether in ac- 
tual poftefTion or expectancy may be held in four dif- 
ferent way*^; ip ji^€ralty\ in feint • tenancy \ in roparce^ 
naiy\ in rowatsa.-^He that holds lands in leverahy, or 
is foie tenant thereof, is he that bolds them in bis own 
ri^bi oxAyy withput any .other being joined or connefted 
with him in point of iiitereft during his eftatp*^therein. 
This is the mod Contoion and ufoal way of holding are 
eftate; and all eftates are fuppofed to be of this Art,. 

uukia^ 
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uulr fi where they arc exprefsly declared to be C||hef wife j 
and'in laying, dfiwn general rules .ind doArhea^ they 
sire ufually applied to fuch eftates as arc held in feveralty. 
A» to edates ia joint-tenancy, in coparcenary and in 
common, ftc titles J^uut -tenants : Parceners, 

As to the title to cila'-es, fee this Di£l. 7 >r/#;and cherefcr- 
^n.'cs there ; and at to the difl*<;rent nactire of ellates ac- 
cording to their fcveral tenures, fee this Didl. tit. 

Elates are j.cquiicd divers ways, r/a. by sie/cent from a 
father to iNe ion, or grant from one 

man to aiioiiur ; by ^//> or pm chafe ; died or w/V/: And 
a fee ft m pie is the laigcll (fa/e that can be in law« i 

y..;. 54 i. 

Ednies are ^ealy of lands, f*fc, or pe^fonaU of goods or 
chatrclb ; otherwife diihnguiflied into fneholdst that de- 
iucnd CO the heir, and chattels which go to the executors : 
Some arc made by the words of deeds^ and others 

niitdc by laji ; as an (flats in fr^k-maniage given to a 
coufin, makes a gilt in tail, 

Alfo there is an eftate that is itftplsedy where tenant in 
till bargains and fells his land to a man and his heirs ; by 
t 11^ he hath an (Jtatt dejcendiblr, determinable upon 
death rf the tenant in tai’ ^,LkiloRef,^y, If 
1 give lands in Date to n certai i pdKTon for life^ and after 
to hib hnr^ or u^h* htir(, he liath the fee fimplc^ and if it 
be to his h n maUj^ he will have an ejtate tail, i Rep, 66 . 
A man grants to one and hts heirs and affigns for his life, 
and a year over ; this is an flate for life only. 39 £. 3. 
25 : L / 46 If a ieafebc made, and not expreffed for 
what number of years, it Is an flatg at nttd/. 2 She/, 
8 1 . 

The word eflaic generally in deids^ grants, and convey- 
ances, comprehends the whole in which the party hath 
an intcreft or property, and will pafs the fame. 3 
46. A pcrlon in pojpjffim of'^n eftate mortgaged in fee^ 
by will gave it to his two daughters, and their heirs ; 
one of them married, and then died : And it fabing a 
queHioD, whether her fhare Ihould beheld real or perfonal 
hftate, and go to the heir, or her hatband admini^ator ? 
It was adjudged for the heir; for here the mortgaged 
lands thall detcend as other lands of inheritance, and be 
fubjed CO the fame rules. Ptead, Cane, 266. In fuch cafe, 
if the mortgage in fee be paid off, the money (hall be 
confidered as land, and belong to his heirs, as the eftate 
in the land would have done. fhd. See tide Mortgage, 
Pct/hnal eftate was devifed by a man to his wife for life, 
and what the left at her death to be divided between his 
kindred: He died, and the widow married again ; this 
devife over was held good in equity, on a bill brought to 
have an inventory taken of the eftate^ and fccarity given 
not to imbezzle it. ilut if the fame were of fmall value, 
that the widow could not live thereupon, without fpend- 
iog the (lock, it would be oihcrwife. See titles JVlU\ 
£^ejTt/orj Devije. 

Haw fat tfjc Acceptance ef one Eftate JhaHdt/itoy another. 
If a lelfee for term of twenty years, acetpts of a leafe 
of the fame land for ten years, by the leffee’s acce/tame 
of the new leafe, the term of twenty years is determined 
law. 2 Roll, Abr. 469. 

^iiOafe for years to R,B, rendering rent ; the ne.Yt year ‘ 
d leafe was made of the fame lands to the lady P for 
kiinecy nine years ; the next year the fame lands were de^ 
msfed CO the faid R, B, for forty-one years, who accepted 
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the iekfe^ but tbat^did wpt^qxtii^guini bis ^rft leiif ; ht- 
' eaufe the leflbr by making the intermediate leafe to ib< 
lady l»ad only a revertfon, and oould not afte/^pardi 
give any intereA to R, B, Botbftt^bad iioc been fot thU 
' intermediaca leafss theotheaceeptaneeofi^he fcoond leafs 
for forty-one years had been a forreader of the iirit 
Mutt. 104. 

If a man hath a leafe for years, which Is good in law, 
and afterwards accepts a « new' leafe of the fame lands, 
which ii void in law, this is no furreader in law gf the 
good leafe* Mi//. 105. Besket v. IPi/Ionghhy; HUs v. 
H^hltrwood, ibid, S. P. 

A mdn, in confideration of a marriage to be had with 

M, R, made an edate to her for life of certain lands in 
lull fatisfa^iion of hei dower afterwards ihey married, 
and the hufbind died, and the widow brought a writ of 
dower againA the heir, who pleaded in bar the acceptance 
of the eAate for life : adjudged no good pica ; for (uch ac - 
ceptance did not bar her Of her dower at the Common-law, 
becaofe Ate had no title of doiver when the acceptance 
was made ; and belides no collateral acceptance can bar 
any right of inheritance of freehold. See 4 Rep, 1. Per- 
fuMt*e cafe, and this Di^. title Dewet, 

A naan made a leafe of a manor for thirty years, lx 
cepting the wood, tife, and afterwards made a icafe ot 
the woods to the fame leAee for Axry yeais, and a third 
leafe to him of the manor for thirty years, without any 
exception ; rclolvcd, that by the acceptance of this future 
leafe, the leafe for fixcy years was furrendered , becaufj 
by fuch acceptance the leA'ee had affirmed, that the lefi’or 
had authority to make a new leafe. f Rip, 11 : A^Vs 
cafe. 

In a fpecial verdid in trefpafs, the cafe was, a leafe 
was made to hufeand and wife for their lives, and after- 
wards they accepted a new leafe for themfelves and their 
fen : habendum to all three of them, a die datus tndtn- 
fur^r^ for the term of their lives with a letter of attorney 
to make livery : adjudged, that the acceptance of a fc- 
cond leafe, to commence a dte datusy was a furrender of 
the fird, and this by the exprefs agreement in writing of 
the leAees themfelves ; for otherwife the lefTor had no 
power to make a new leafe. Moor 636. 

ESTOPPEL, From the Fr. Efloupety i. e. Opptlare, oh^ 
fit pa} ( ] An impediment or bar to a right of a^ion arifing 
from a man’s own a£t: or where he is forbidden by law, 
to fpeak againA his own deed ; for by his aA or accept- 
ance he may be flopped to alledge or fpeak the truth. P. 

N, 142 ; Co, Lit, 35 If a perfen is bound in an ob- 
ligation by the name of A, B, and is afterwards feed by 
that name on the obligation ; now he Aiall not be received 
to fay ia abatement, that he is mifnamed^ butfhall an- 
fwer according to the obligation, though it be Wrong ; 
and forafmuch as be is the fame perfen that was bounds 
be is eftopped and ferbidden in law to fey contrary to his 
own deed; otherwife he might take advantage of his 
own wrong, which the law will not feffer. Terms de 
Lty. If a man enters into a bond, with condition to give 
CO another aU the goods which are devifed to him by the 
father; in this cafe the obligor is eAopped to plead that 
the father made no will, hut be may plead that he had 
not any goods devifed to him by his father, x HelfAbt, 

75 >- 

In a deed, all the parties are cAopped to fay any thing 
againA what is contained in it; it eAops a leAee to fay 

that 



tb« lelS))r UiA j^iillM 

4^H$> 

k tMft 

of jp«rt of » («f« wn«n^ 1>» ^ *1^ 

affigomvaytto^tdvit tbk ’ivilt'iirdib'Me^Mrtfo. 

^oK 4 . *: 4 istf. (^> lb hOA jmt^ 

M'eftopf«ai aad^'^tfimb, ynltite. ob 
c«v«rt malSfi * i|4k ^<¥11^ ^ ^ >*'*> 

it ii Mftiitir bcjiioatit 4hey ws^tt^ bounf bjr it( 
aitd 0t ti thm itH* toid. Ciet,t^ |6. See tMe'ilttd'. 
Aed iiloagli tfitj^ conelvde^Miee todeedetofi^ tjhe 
tenth} yet Jnron are 9dt eo>etwdeii> 'whaibf.MWii tul 
vtrilMindttH Juf»fr 0 mifitditvHl«Mi For 
tiny thing that it ont'of tSeiteMd) and ate SMcft^ptd 
to find truth in « rFetm verdhjh 4'KSr^> $) » ltit» syo. 

An {^e^W flutU bind only the heir, who ciaimt the 
right of bin to whotb the wai, * A'* 

cipunce of ttat firoeft Adi&i(or by the itilbifeOe be 
And a wi^tnir ac^pci^ diea her thirds 
for dowe^ is an 2 Danv, Jfhr^ i|a# d?!* 

Our books menthfo three kiode df 
matter of rfcwd, by matter iA and |by matter in 

pah. Cq Lh. 352. ffa feoffment be made tq tvro^ and 
their heirs, and the feoflbr afterwards hv tea affine tp ibeniy 
and the heirs of one of them ; this will ifo ait i/hp^l to 
the other to demand fee -fimpk according to tlm deed j 
fir the fine p>M tnute as Attleafi. 6i2ii^«7»44^ Tenant I 
in tail lulfers a recovery, that his t/Tue may avoid ; be 
himfclf Oiall be eftopped and* concluded by it, and may 
not (lemsiuf the land againft hk 04V0 reeovery.^ 5 Ref^ 3. 

The taking of a Icafe by indeoture of a man*s own 
land, whereof he is feifed in fee, is an efiappel to claim 
the fee during the term. Meeif, 323 ; J»d. 121. A 
Icafe is made to one pian for eighty years, and then to 
another by deed indented for (be j^me tcrnii this fecopd 
Icafe may be good by way of efioppel . And if the iirH de- 
termine by furrender, forfeiture, &*f, the focond leflec 
ihall have the land. Co.Rep.igs* a lefibr if the 
time of inukiag the leafe hath nothing in the land, bat 
aft^r he gets it by purchafe or defeent* it is a gopd leafo 
by efioppelt Dy€rzi 6 \ Pleud 344: Ce. Lu.^y. A re- 
cital in a deed ihall not effop a perfon, unleri it be of a 
particular fa^, or where it is material; when it may be 
an ifieppeh Qe, Eh%. 362* 

The lord, by deed indented, reciting chat his tenant 
holds of him by fneh fervices, whereas he doth not, con- 
hrms to the tenant, faving the fervices t it is noffi 9 ppel to 
the lenonc. 35 H. 6 . 33 : Plmd. x;o. If one make a 
deed by duufs of imprifonment, and when he Uat large 
makes a defcafance to it | he is eilopped to fiiy it was 
p€) dwefi. Bro. Pefiaf. \y t Where the condition of a 
bond is in ihe partmlanty ,.^1 to infooiF y. of the ma- 
nor ol D. or to pay fach a fum of money as be (lands 
bound to pay to or to Hand to the feptence of J. S. 
in a matter of jithes in qaeftion between them 1 here the 
party is eilopped 10 deny any of thefe things, which in the 
condition he did grant t But if a condition be in the 
raltfy^ to enfeoff one of all his lands in jD. onto be non- 
fuic in all adxoiis, it is no^elloppeK Dye/ 196: 18 
.AV.4. 54. 

If a man in pleading confefs the thing he is charged 
with, be cannot afterwuirds deny it : Though a plaintiff | 
(hall ndc be eAopped to allcjlge any thing againff that I 


BST.RAX 

wMebbeBNrt Ke Kath faid in his writ, or deciarhtion } [ 

by foe record npma irtkkhpv^ 
w«| tL09a.$*ty. < • I ^ \ 

WSgbt to Urertah ^de^m^he^ pitii g 
mallMr. ^dge 4 that h not travorfable, Aidt not effop 
one meay not bdpffopped.by aecemanee. before hk tido 
ncerofdf ; an meft bp infifmd and relied on ; and 
wherpthei^^k tfipppii PfriAlIk^ppei, (V puts the, matter 
At large^. C^irik* 3$ *2 w. 207. J^ffppeliAtett/ be plead*" 
ed rmyJog on xhs^ppel; without demanding judgment 
fiASh^^e. ♦ Jry* tWoiWAW* 

J^ST^OVBRS, Stctitf&CnwntM^E/^fjerf. This word 
hatl^becn taken for any kidd of fuffenapeej as Brp^on ufes 
it, for that fuftehanee or allowance, Which man com- 
ini^^ed for felony is to have out of Ms lands or goods for. 
himfelfaiAd Ms family during his imprifonment* Bra,&* 
(radtt. eap.ii. And foe Stah 6 Xd»tt cap.%^ 
appues it to an^stiowance in meat, lb]othes, tn 
which fenfe is has bc^n ufed for a wlfe^s alihiony. 

Estovbriis HABUKDid, Writ A writ at Common 
law^ for a woman divoiced from her bnfoaod, k^menfii 
wtioro^ 16 recover her altm/^y (bmetimes cdled her 
efiMVets. 1 JLrv. 6. ffee title Bmea and Pme* 

ESfEAV, Extrafmra^ fropi the old Fr. LJhayeur.y Is 
any besft that is not wild, found within a lordihip, and* 
whofe owner is not ktioyi/a* In a^hich cafe if it be tridd 
and ptoclaiipcd according to hw in the church and two 
neareff markeMowns on tw^j market days, and is not 
claimed by theirwner within a yearaod a day, it belongs 
to the kings and now mod commonly, by grant of the 
crown to ihp lord of the liberty. e^p^ 1 7, Any" 
beads may be eArays, that are By nature tame or reclaim- 
pble^ and in which there is a valuable property as 
Men^fitA/fne and As^v.— But animali upon which the law 
fets no value, as a dog or cat ; and animal s fera nat/er^^ as 
a bear or wolf cannot be conAdered as edrays. 1 Cowm. 
289. Swans may be ifira\s^ bet no other fowl, and are 
to bo proclaimed, £:yr. 1 Sol Jlnr. 878 If the bead dray 
to another lordjhip within the year, after it hath been ap 
^ray% the drd Iprd cannot ic-cake it, for, until the year 
and day be pad, and proclamation made as aforefaid, bf 
(lath no property s and therefore the poffedion of the fe- 
cood lord is good agaioll him. Oo,Eliz 716: Fimh L. 
177. If the cattle were never proclaimed, the owner 
may take them at any time ; And where a bead is pro-' 
claimed as the lawdirefls, if the owner claims it in,a year 
and a day, he (h41 have it again , but mud pay the lord 
for keeping. 1 Set. Mr. 879 : Finch 1 77. 

Ad owner may feize zneflrayt without celling the mdrk% 
or proving the property, (which may be done at the trial, 
if conceded,) and tendering amends generally is good in 
this cafe, without (hewing the particular fum ; becaufe 
the o^rner of foe eftmy is no wrong-doer, and knows not 
how long it has been in the poffemon of the lord, ISc. 
which makes it different from treffafs, where a certain 
Aim mud be tendered. 2 Wi 686. In cafe of an efitay 
the lord ought to make a demand of what the amends 
fhould be for the keeping ; and then if the party thinks 
the demand unrearonable,he mud tender AifEcient amends; ' 
but'il what he tenders is not enough, the lord foall take 
lAue, and it is to be (ettled by foe jury. Koy 144. A 
bead ffiay is not to be uled in any manner, except in 
Cd(c of nectffuy ; at to milk a cow, 01 the like, but not 
to ride an horlc. C/s Jac.it^Z. i AV, 673. Bjl/^.ys cf 

the 
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u ^ ^ ^ 

t$e hrefl art mentioned in the flntutcof tjH. 8. 

<The <4UtU^m^%x^^rays or foricited, 4|(<. 

ESTftKAlr^ 

‘ foi|ffd originaKi«i§tfng or rec^ird^ and ef^ciiUy Of 
’ on ihe roUtof jaconet, io be 

devicd thi ^iUtf or other plScer. P* If» Jf, 76. 
S 4 a^. (^00^ t, r. 8,— Ju/boe«. commiffioneia, Are 
to-JeThrtr Hbe>r tfitrats into the ^Mrly jfcer 

^ J 0 {dif 4 e^i I And fine* to have witch (halLbo en- 
.1^4* jti the f/ifaf, tn ordec ai they 4re entered in the 
Chancery Rolis, fc/c. Sra/s. 5,1 flT. ). Ac. 5 ; | 4 M ** 
Tf\ch 4 ,^f^a/s relate to hnea for crMc^ a^d oft^ncea^ de*.* 
limits and negligences of parties in fnita and ojBlcci'S, 
non-appearance of defendants^ and jiitiiri, £:fr. Ahd all 
forfeited rect^aizances arc co he tirft tfirmtd in 
' chequer, by merits of counties ; oniyh^eb procej& iSuea 
to levy the Ihme m thb ufe of theming. ^ aj 

Caf , z* (a^, tz* ^ 

Ejir/a^j art to bo levied » At f'lghi pc^fops ; And 
ibenfF’irArarr motihe in twp Mta^ Adpnted and felled 
by the fhe^itfv and tiwojudite^t^rche {^ace; who are to 
view them, uad one pf them^it^rtataSn with the iher% 
and the other with the ju(ticfs« 1% c. ij. The 
eifrcAti of fines, at the quarter fe»if|ps> prt to he mada by 
the juliKcs, and to bp double, ooLWijereof 15 to bede- 
Jivircii to the ibcri^ b) indenciare^^^. caf. xi^ 

Finc*^ poll iine^, forfcifUrea, ht m 

the Exibequcr twice A year, onpaiApfjoA And officers 
arc 10 deliver in then returns of rArs/r upon O^th. $Ut^ 
2z£if z^Caf z c. 21 1 S ^ & ix* r. Z4. It ij the 
courlc of the court of B, R/io fend the ewtee a 

sear into the Lxchetper, •z,/ss. (mth Lyt dtty<^ 
lytHihU terms \ bat in extraordinary dafes there may be a 
rule to efinat them fooncr. 1 Wi. 4.5. Amerciaments 
tie not ufually difc barged on modou, and there ought to 
be a of the e^reat } though the court tuiy pve 

leave to the Iheriff to compound them. Ihd^ 54 • ^ 
yjr. Z07; iee A/tf/j. 3 Ea. I. e« 45 : zj Ed. i* 0 , i. c,z : 

3 . r. 1 : 3 Ceo 1. c. 15./ 12 : and furtbeo titles 

Sher^\ Jtfflsces (f Peaces 

Ebl'RECJ A'! Vs, SiieigtseneJ, applied to toads. J?. 
hmedcfi, / . 783. 

ESTREEE, Ff. Efir 0 jner .2 To make fpoil in lands to 
tl.c damage of another, as of the reverfioner, \fc. 

ESFREPEMENT, E^fepamentum from the fr- 
p.n ^muiilart, or from ^hc Lati Extttfme^ Any fppil made 
by tenant for life, upon any lands or woods, to the pre- 
judice of him in reverfion ; It al(b fignifies the making 
land barren by continual ploughing. Stat, $ %d^ f . eut. 

! 3 It feems by the derivation, that ^firepemnit ,is the 
unrealonable drawing away the heart of the ground, by 
ploughing and fowing it continually, wiihont manuring 
or c/chcr good hulbandry, whereby it is impaired: Aid 
yet ejt 'spin fignifylog mnulare^ may no lefs be applied to 
the cutting down irfces, or lopping them further than the ^ 
lane allows. In ancient records, wc often End 6/ 

ejhiptutcfilum faurc ; to make ftrlp and Wade. j 

^ This word IS ufed for a writ, which lies in two cafes; 
the by the Stat, oj Gkuc 6 £. i. r. 13, when a peS- 
fan ihaying an a£lipn depending, as zformedonn wat of 
iit. fa(ia to prohibit the tenant from snaking 
^waile, during the fuit; the other is ibr the demand^ r, . 
who IS adjudged CO recover feifin of the land in quefiiOA, 
after judgment ahd before execution fued by the writ df , 





iirxVlW 
li^ln be 
u (b,' diB* ol 

I^Seeof 


.. til 4 bwt Mt tMfir4i 

wM, ^/Up^lwfHad t ihp^ith I^Adona he- 

fort the was <ive«j, it waa 

would coi^Ade;^>chat in afleffing the d^iAagpf^vJfK w. B. 
(So, I.' But now it feetifi to ht held by ah^blttbre 
ooaftr^^hlpii of Che StM* ^ Ofyec. and iii edvaaeessieiiC of 
the remedy that m writ of ipepment to prmht wafte, 
m^y ^ had jin 6verK ' as welt & ^cb hdUcms 
wherein damages art Wovered, as pf khoib wheftin 
only pofleflibii la had qf the fifnda i ibr ^hi^s de Cenanc 
maK not be able te failsfy thedemandanjt hU full da- 
mage$. /d.6i. Aad cberefore now in ae action of wafte 
ialleTr to rtcovft the plecse wafted, aMalib damages, a wri^c 
w&l% M v<rtU |)efbre «a after /ii^gmeht. For 
the platatidr^hnoc vaeover damages fSr more wftfte than 
IS OQjitalned in his original ooinplaint : neither is he at 
liberty toaffign or giv^ in evidence any wallemade after 
foingque the writ: it is therefore reaibnable that he 
fhoem have this wriFof pf evotuve juitice, fince be is in his 
l^ef^t fuit debarred of any further remedy. 5 Rep. 115 

II a writ of eftrepemnt forbiddjlng wafte he diredCed and 
delivered to the tenant himfelf, as u may be, and he after* 
wards proceeds tp^^cobidiil wafte, ftn afUon may be earned 
on upon thefbdndarien ofthUi^rit, wherein the only plea 
of the tenant can be, ntm feciteee^um centra prohibttmon ; 
and if uppwverdiAitbe found that he did, the plaintiE 
may recover cofts nnd damages ; or the party may pro- 
ceed topuniihthedefendaiicfer tbeoontemm. Moot 100 

As a writ of eftrepement mzy be diredied either to the 
tenant and his fervants, or to the iheriffi ; if it be direded 
to thf edi^mne and his fervant, and they are duly ferved 
with if they afterwards commit wafte, they may he 
committed to prison for this contempt of the writ. But 
it is fsid not to kw fo, when direfted to the (heriiF, be- 
caufe he may raife the p^ cmitatAs to refift them who 
make wafte. Heb.%^^ Though it hath been adjudged, 
that the flieriiF may likewife imprifon oftenders, if he be 
put to it; and that be may make a warrant to others to 
do it. 5 Rep. I U : 2 ^*29, 

The writ of gtrepement lies properly wltere cke plaintiff 
in a rf al afiio^ Khali not recover damages by bis action ; 
and as it were fapplies damages; for danmges and cofts 
may be recovered mr dpaft^ after the s^it of epepement is 
brought, Seeiliwrioo; zb 0 ^.\t%. If tenants commit 
wafte in bouftt affigped a feme for dower, on her bring- 
ing afticm ^ dowwp writ of ^rtmaem|lies. ^5 Rep. 115: 
SeeCn».:£/rt. ii^T Moor ^9^. But pending z jtiertt of 
peirjUf$$t belweinc 9 par€enen, if the tenant commit wafte, 
chu Writ wiU not oe granted ; biscaufe there Is e^ual m- 
tereft hetnueen the partw^ aild the writ will not lie, but 
wh^e the idUreft of At tenant is to be difproved Goidjb. 
50: zi^elf. ^ 

In the Chancery, on filing of a hiUn and before an- 
fwer, the court will grdhr an injundhon to ftay wafte, 
f/i 1 Lit. S47- Sec titles Cbmfr/} Wa 0 €. 
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S ^.2 Si«>i6ei ao. 
Uc* iiiia ihcBiigfiih 501409^ icivai, die title of the 
l^ruice* ee CamAfK iibtAMlng. 

\ £YA$I0]^« « A fubde eedeevoiirmg to fet 

eii<|e trud^ er to eTeepejt^ peoifimieac of the law i which 
Ofiil: ttot bo jodured. If a otHha fays to aoothef that he 
will dot ftr^c hiie. h%t mil give mm e pot of ole to 
ftfikelffi. ^dsiuccoodiof^ MkuM iim Tetororng of 
9C U pimiiSi^blp a $ni ifthejMffofi 1m be killed, 

u is murder 4 m oomyAeiZ /ecu, 

filch a $a covet iii rnaii^f^, t fitiP.C*Bu No 

one may plead igearaoce of the law to evade it# (sTr* 

EVENINGS, The delivery at efm hr night of a cer« 
tain portion of mfi 6r corn,. CO a cuftomary tenant, 
whojMrIbrms tfie/hmceof editing, mowing, or reaping, 
for hit lord, given null ai a gratnl^ or encoufagement. 
Xeanei^s Gb^. 

£VESt)EPFFEE$» See ^ve^^dropfers. 

EVICTION, From meco to overcome. J A recovery 
of land, by form of law. 'If land is evicted, before 
the time of p^menc of rent on a }eaft, no rent (batl be 
paid by the leime. 10 /6r/. laS. Where lands taken on 
extent are evi^ed or recovered by better title, the platotifT 
Ihall have a new execution. 4 Rep* 66. If a widow is 
cvidted of lier doWer or thirds^ file ihall be endowed in 
the other lands of the heir/ z Danv. Air, 670. And if on 
an exchange of lands, either party is evided of the lands 
given in exchange, he may enter on his own lands. 4 
Rep, iti„ 

EVIPENCE, 

Evidentia.] Proof by teAimony of witnefies, on oath ; 
or by writings or records. 

It is called becaufe thereby the point in iiTue 

in a caufe to be tried, is to be made evident to the 
jury ; for pioiatknes debent tjfe evidences tA perfpltuei, Co, 
Lit, 283. The evidence to a jury ought to be upon the 
oarh of witnefies ; or upon matters of record, or by deeds 
proved, or other like authtntlcal matter, I LiL Air, 547. 
And evidence containeth teAttiK^i|y of wirneiTes, and ail 
other proofs to be given and produced to a jury for the 
hnding of any iiTue joined between parties. Co, Lit, 283. 

The iyftem of evidence, gs now efiablilhed in our 
courts of Common-lavv, is very full, comprehenfive and 
refined ; a fummary of the law on the fubjedt is here 
prefented. 

The nature of the prefent work will not allow room 
for the numberlefs niceties and diUindlions of what is, or 
is not, legal evidence to a jury. A few of the general 
heads and leading maxims, lelative to this point, as well 
iu civil, as criminal cafes, together with fome obferva- 
tions on the manner of giving Evidence, are firft fe« 
Jc«ed. 

Evidence, as has been already remarked, fignifies that 
which demonfirates, makes rWo/i or clear, or afeertains 
the truth of she very fadt or point in ifiue, either on the 
one fide or on the other ; and no evidence ought to be 
adnuited to any other point. Therefore upon an adlionof 
debt, when the defendaut denies his bond by the plea of 
non ifijatiunh and the ifiue is, whether it be ihedefen- 
dunt’s deed or no, he cannot give a relcafe of ibis bond 
iu i'vidcncc, for chat does not dellroy the bond, and 
thcreiure does not prove the i/Tuc which he has chofen to 
vely upon, viot, that the bond has no cxifieoce. 


evidence, 

^ Again ; Evidence in the trial by jury is of two kiiids^ 
t^ebar tbMt" whidi is given in proof, or that which ihn 
jury may receive bv own private knowledge.««^Af 
to the latter fee title ^jv^.-^The former, or Pro^, (to* 
which in commpiifpeceh the name of Evidence is afoallir 
confined) nrd either wr itetn 1 or paroi^ that is by woidi qT 
month. Written proofs, or Evhieace, are, z, Reootdl; 
and i. Ancient deeds of 30 yean ftanding, which prove 
theaUfelvet ; bat ),%fodern deedi; and, 4, Other wrU 
tings, muft be attefied and verifiad by ^rol evkleiice of 
wicnefihs. And the one gencira! rale that runt through 
all the doArine of trials is thb, that Che beft evidence the 
nature of the cafe will admit of Aall always be required, 
if TOflible to be had j but if not poffible, then the beft 
evmence that can be had (hall be allowed. For if it be 
fbond there is any better evidence exiSing than is pro« 
dttced, the very not producing it is a pvefbmption, that it 
would have deteAed feme falfehood that at piefent is con- 
celled. Thus, in order to prove a leafe fpr yean, nothing 
elfe (hall be admitted, but the very deed of leafe itfelf, if in 
being ; but if that poficively be proved to be burnt or de- 
4royed# (not relying on any loole negative, as that it can- 
not be found, er the like,) then an actefted copy may be 
producedror parol evidence given of it’s concents.So, no 
evidence of a difeearfe with another will bq admitted, 
but the man himfelf muft be produced ; yet in fome cafes, 
(as in proof of any general cuftoihs, or matters of com- 
mon tradition or repute,) the courts admit of hearfi^ evi- 
dence, or an account of whatperfons deceafed have de- 
clared in their life-time: but fuch evidence will not be 
received of any particular faAs. So too, boobs of ac- 
counts, or lhop-lxx)ks, are not allowed of themfelves to 
be given in evidence for the owner, but a fervant who 
made the entry may have recourfe to them to refrefh his 
memory : and, if fuch fervant (who was accuftomed to 
make thofe «entries) be dead, and his hand be proved, 
the book may be read in evidence. BulUN,P, 282, 5: 
SaU, iSj, But as this kind of evidence, even thus re^ 
gulaced, would be much too hard upon the buyer acany 
long diftance of time, the S/at, 7 ^ac. 1. r. iz, (the pen- 
ners of ohich feem to have imagined that the books of 
themfelves weie evidence at Common -law) coniines this 
fpecies of proof to fuch tranfaAions as have happened 
wiihin one year before tbeaAion brought ; unlefs between 
merchant and merchant in the ufual intercourfe of trade, i 
For accounts of fe recent a date, if erroneous, may more 
eafily be unravelled and adjufted. 

With regard to Evidence, or WitneJj[eT\ there is 
a procefs to bring them in by writ fitbpwna ad tefitfican^ 
dum ; which commands them, laying afide all pretences 
and excufes, to appear at the trial on pain of One hundred 
pounds, to be foifeitcd to the king) to which the St 4 t, 
5 EUa, r. 9, has added a pen.diy of 10/. to the party 
aggrieved, and damages equivalent to the lofs fuftainea 
by want of his evidence. But no witnefs, unlefs his 
leafonable expences be tendered him, is bound to ap- 
pear at all; nor if he appears, is he bound to give 
evidence till fuch charges are aAually paid him : except 
he refides within the bills of mortality, and is fum- 
moned to give evidence within "the fame. This compul- 
fory procefs, to bring in unwilling witneftes, and the 
additional terrors of an attachment in cafe of difobe- 
dience, are of cxcelltni ufe in the thorough inveftigation 
of truth, 

3? 
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r>f rell^ron or country, llwt 

luv.; chc ulC cf thurlr ttstfon, 9 Tt^ to be iccelvcd afld 
* fxamincU, fxcej^c Tuch as sue tnjtir out, or fudh ‘as arc 
the event of ihe caafe. A!( others arc ««- 
v^itneipfs ; lUiugh the jury from otlicr clrcttrii- 
'Aancc^i Ji}dge of rhcir cu'A blUty, Infimour wi-forts 
pxt (jutli ^ Aav be challcogeJ jarovs, pyohUr t%hifiuM\ 
^aod ihciefore'mall never be admitted to gi^)e e<^id^hc'c 
to inform that jury, with d/hom they were too fcaiida- 
aftbci.irc. luterclled witreUVs may he examined 
,«|)o'n[ a -ioir airf, if fu (peeled be fecretly concerned 
i(| the event; or (heir inhered may be proved In cocrt. 
Which lad is the only method of fup^rting an objbc-> 
'txon to the former cllfs ; for no man is to*be extltnin^d 
to prove his own infamy. And no counfel; attOfOey^ 
or other perfon^ incrutled with the fecrets of fhC dtitfe 
by the party hiinfcif, Qiall be comf^eli^» of al- 

lowed, to give cvidenccdf foch ^<^ycrihftofi or* 
of pri/acy, as came to his knowledge Iby virtue df 'foch 
trail and confidence: but he may be examined a^ to 
mere matters of as the execution of a deed or the 
hke, which might have come to |^ii knowledge with- 
out being intruded in the tal JV. 2^4 : 1 

yrtit.gj, ^ 2 ' 

One witnefs (if credible) is fujtdsMi ^idefteC to a 
jury of any fingle fadi ; though undtmb^dly the con- 
currence of two or more corroborates the pr6oF. Yet 
our law cenfiders that there are many trlmraflions to 
which only one perfon is privy ; and therefore does not 
n/ivoj demand the tcAimony of two^ as the civil law 
univerfally requires. 

Poficive proof is always required, where froiO the 
nature of the cafe it appears it might poilibly have been 
had.. Dut, next to pofulvc proof, ciraimjlantud evidence 
or the do^lrine of pttjHtnptlons mud take plajic: for when 
me fii:^ iife’f cannot be denionllrativcly evinced, that 
which comes neared to the proof of the fafl. Is the proof 
cf fuch circum/lanccs which cither ncifffarily, or u/uaHj nU 
tend tuch faifts ; and ihefe are called prefumptioos, which 
a e only to be relied upon till the contrary be aClaally 
proved. SJabittt) pafumptiod done prohetur in contrnrinm. 
(.9, Liit, 373. Violent prefomption is many times equal to 
full proof; for there thofc clicuitiftanccs apbe.ir, which 
H(i.tjfanly attend the fa^. IhlA 6. As if t landfcrd fbes for 
itnt due at MtebaJ/nas 1754) and the tenant canno^t prove 
the payment, but pioduces an acquittance for rent due at 
a rubfequent time, in full of all demands, (his is a violent 
prefumption of hi> having paid the former reht, :ind is 
equivalent to full proof; for though the aflual pay- 
ment is not proved, yee the acquittance in full of all 
demands is proved, which could not be without fuch 
payment; and it therefore induces fo forcible a prefump- 
tioii. that no proof (hall be admitted to the contr.iry. 
€ith. E citL 161. Piolfallc prefumption arifing from fiich 
circumfiances as u/naJIy attend the fa^, bath alfo its 
due weight : as if, in a fuit for rent due in i7S4t ^he 
teoanv H’^ves the payment of the rent due in t7>5 4 | 
tiHS will prevail to exonerate the ten.ini ; (O. A///, j 
373 ;) uniefK it be dearly (hewn chat the rent of } 

was retained for Tome fpecial reafon, or that there was 
Ibmr fraud or mitluke: for ocherwife it will be prc-« 
fumed CO have been jpafd before that in 17s >• It if 

moll ufuat to receive nrft the rents of longelt (landing: 
Light f or raOi prefumptsooi hire no weighs or vatilfKy 
at all. . 


The o«Mh tibiitfiiAeM irttnefft, h 

what h« itltK he 9)«if 

pofe the wMf twth i fe W’ll'eHJt m' 'w^ 

part of what he kaiKwtj wheitter'^itnctifatateit Mrticit. 
4 rl)r.to that point ''/fwlell' jlh^c^cieiKe it to 

be tfltfenih iKpeh Marti ni tw “ ' 

. 1 . raft J t 


rhdr ahbrhV,,the ebonfef# ati 4 vf 


& 


forb ih^f jW«( alftf Jury hadb 
except to te^ ‘axith^tencV’, w%i^ pdb- 

lidcly Rated, and the Judge, Mi 

lickly allows^ 6r difallbwed^ in the Uci ii the coeaciy. 
And if either in hts diredUons or depvMf he iliif^jpbtes 
the law by ignorance^ inadvertence, or the^coun- 

A^ren either may reqatrb him be fo|l.e 

hiit 0^ gxeepfkjut ftauw the pbint wBerelq ^ is fun- 
pofed toiflrr; See'tfcie jjlsAicv^^ thelcgpl 

effca of a record qr other e^deace is^ubk^itKil Jnay 
be tried 0%^ a Iifmurr& n Eitidetft$ | Scf that U(lee-^3 
Cwfitta 367— »37i, • ^ ' 

The tree Aeory of Evidence Is adiiurabty explained 
in Etttf. Ni. jPr/.^part VI. frosnOUEort^j Lrm rf Exndpice s 
and it concFudes Wteh ^king a view of all tbegcmeral 
Rales of Evidence toucher, A-dm whence the follOwiag 
abRmft is given. 

1. The dril general rule is that the bed evidence mufl 
be given that the nature of the thing is capable of. The 
true meaning of this rule is that no fuch evidence (hall 
be brought as ex natwA ret Aippofcs dill a greater evi- 
dence behind 1 in the party’s poneiTion or power, for fuch 
evidence is altogether infufficieoc and proves nothing. 
But if it is prpvra that an original deed, will, (sfr. is in 
the hands of ffie adverfh patty, or is dellroyed wichour 
default of the party who ought to produce it, a copy 
will be admitted ( oecaufe then fneh copy is the 
evidence. 

а. No perfon interefted in the yuijihn can be a wit- 

nefs. There is no rule in more general ulo and none 
chat if fo little underftood. See 1 Tern Rep, 302. And 
there are Ibme exceptions to it. e,g, x. A party interelied 
will be admitted in a criminal profeemion in molt in- 
ilanccs I a. he may be admitted for the fake of trade 
and the common 'nlage of bufinefsi as porters, appren- 
tices, &e. CO prove delivery of goods, tiTr. though it tend 
to clear themfeives of negle^l. See 3 Term Rep, tg : ^/r. 
647,1083. 3. Where no other evidence is rcafonably 

to be expeded. 4. Where he acquires the incereft by 
his own afl, after the party who calls him as a witnefs 
has a right to his evidence. 5* Where thp poflibiliry of 
intcred is very remote. See 1 Term Rep„ 163,4, 
more at length, this title, Qiv. II. 1. 

The third generSi rule is, that hearfay is no evi- 
dence. — For no evidence is to be admitted but what is 
upon oath and if the,£rft fpeech were wijthout oath, 
another oath that tlldre was fuch a fpcech makes it no 
more. Beisdes, if the fpeaker be living, it is ilot the beft 
vidcitce. But hearfay has b^A admicced in corrobora- 
ion of a witnefs’s teftimony. 

4. In ad chfes where a general chara£ler or behaviour 
is put in tlTa^, evidence of particular fa£ts may be ad- 
mitted; bat nor where it comes in collaterally. 

^ . Afuidgttitns merborttm Uttem •venfic^tioxe fuppU tur, nam 
quod tx fade mitun amhiguwn^ n^et ijfcattetie fadi iolhtur, 

б. In every lAue the affirmative is to be proved. A 
negative cannot regularly be proved, and therefore it is 
Atfhcient to deiay what is affirdied until it be proved : 

bat 
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8. Wh«oGwver » aMft oniiot >»;«• tk«f.:;Mi^|!|te« J>f 
the fpecial metttr Vy j p Ml ^ Mh 

♦» the geoeiid jffa*» ,«•• St» -Wtwi^Pr : >'*’* { ■* *. , 

Q. If the fuhftwweof thieiWBji# prow.it 

CDt. 

The doilriwof evSdtpht^ »*..C;f»|MK*|irC4eiM.M* lf» 
moftrerpedi, ttefirae t» thiitt iwpo «Wilj|aio)»f Thefe 
ue however I tvMiw^t wNffin % 

Aatntee aed ndblotlWM a dtfak«n«^ It ai«fe betweta 
dvil afid crimiBd^vidfiii^et 

1. In mllcftfes pf high irpafo^ Mljt U>^doii» and 
prifion of creafon, by iSMi* j JE 4 6t r^f.iai aad 5Cs^6 
£</. 6. r. 1 1, fw lawful wiciiPjQ^^iM'a inquired i;a,Mili^ 
a prifoner; unleftha (hall wiffiiagl^and withw fWcw 
cw/efi the fame. By t ^ ^ ^ 

ther exception is made ai to tipafooe in codiit^iftiting 
the King’s feals or fignaturei, and treafotts coft^wag 
coin current within this realm ; and more partkals^Iy 
by r. 1 1, the offences of importing counterfeit foreign 
money current in this kingdom^ and impairmgt coun- 
terfeitingy or forging any current coin* The Stau^ ff Ca 
o PT, 3. r. 25 ; 15 ^ id Cap. a. €p aff» in their fiibfequent 
cxtenfioni of this fpcciea of treafon do alfo provide, 
that the offenders may be indiOed, arrdgned» trfed, 
conviaed and attainted, by ,the like evtden^i and in 
fuch manner and fbrni» as may be bad and ufed againff 
offenders for counterfeiting ihe^JtingV moocy.-' But by 
Stat. 7 3‘ e. 3, in profecutions for thefc treafons to 

which that ad extends, the fame rule, (of rcqniriog /uo 
witneffes) is again enforced i with this addiMoof that 
the cenfi^on of the prifoner. which (hall' countervail the 
ncceflity of fuch proof, muft bc in eyxM ccurt. In the 
coiiflru€lion of which aA it hath been hplden, that a 
confeffiott of the prifoner, taken out of courts ^fore 
a magiffratc or perfon having compcicot ^mliority to 
cake it, and proved by two witneffcsi is fupt^nt to 
convia him of ireafonLr 24.0,4. But haily un- 
guarded confeffions, made to perfons having no fuch 
authority, ought not to be admitted,^* evidence under 
this ftatute. And indeed » even in cafes of felony at the 
Commooi-law, they are Che weakeftjind inoft Aifpicjous 
of all teftimony ; ever liable to be obtaujed by ariifice, 
falfc hopes, prpmifes of favour, or ttcpac^ ; /eldom re. 
mc'mbered accurately, or reported witli due : pi cclfiop ; 
and incapable In thexi;, nature of being difproyad by 
other negative evidence. By llit to* 7 3. r- 3» 

it is declared that both vs^ittieffM rou^ b* toe 

overt ait'of.ircafonfo^qpiMPOflePvert aa, Uttd iheptber 

ta anothhrovert ad of thd fanie fifleciei treafon, «nd not 

of diilina heads or kiwU^ and ifo itvidence ihaU*a ad- 
mitted to prove Sny overt adl ndt exprefsly Iaid> the 
indittineiu. B^tzStatiWcfk 144 , ^ * 35 ' 

fore in Sir Toi»?; Ff>jti;/Vl’4'«are, in King t time, 

where there was but one wiraef^, an atlof pwliamcnr, 
i$.tat 8 3. r. 4.) was made 00 purpofo to attaint him 

of treafon, and he was executed. 5 Tr/e* 4^. Bur 
^almott every other accufaiioo, one pofitivc wi^rfe « 


tpjpHBf»i;itm^pMtic4>e9or inuictmentt torpcriiiry^wh^t.^ 
^ il pot fuf^dent, becaufe thep there iz'itXf 

^4 another, tbiiod. 194. 

ftoi^ tlie rev'erjW^pf colonel V«#yVattaihder By 
k (8 S/efe 7 Vfe/r 47 i,) it majrv 

coiicunthi 

written by* 

ehe^1|mfl* ^rfijh,. undoubtedly • 

^ 'te^mony 9/ wkhell|l, .lden /acquainted with iho > 
^rtyV hand, that they beli^ th^, paper iii queffimi to . 
have be«n written ^y Mm, fe evidence to be left to a . 
jqrjr. iAt!ff Pr^on*s A, /).' 1,690. 45/i»rif.^Wn/x46} : ^ 
A. p. 1716, 6 ifdti^iab Lapps ca/c 
A* Ibid. 279 x Hem^^t cajt, A, P. 1^58 : 4 
Jiavr.'644. ' ^ 

3. By the Stat, ai Jac. i. c. 27, a toolherof a baftarii 
ekk* coneealitig ies deatb, muA prove by out witnefe 
thac the child, waaboni dead; otoerwife fuch conceal- 
pi|ht:ihAll,be evidence ojf her having murdered it. See 
^xXkBfAanf'^ , , ", 

' ' 4.^ AI) . prefomptive. eviaenceof felony (h^ld be ad* 
mitted caotioufly r for the law ho)d^ that it is better thac >' 
tea guilty perfons efcaj^, than thht one innocent fuiTrr* 
And Sir faqtA^r^ biaU in pariicol^r lays down two rules 
mhft prudent aijitd neceflary' to be obferved. li Never 
to convift a man for dealing the goods of a perfon on- 
known, merely becaufe . he will give no account how he 
came by them, unlers an addaT felony be proved of 
fuch goods,: z« Never to conyid any perfon of ' 

murder or mahflaughcer^'illl at Icaff the body be foahA ; 
dead ; on ncc^uut of two inftances lie mentions, where ' 
perfons were executed for the murder of others, who 
w|M then.nliveji butmiiSng. a //ef. F. C. aoow^ 

! daftly it was an apticht and commonly received prac- 
tice, Trials paffim,) that as couofel was not al- 

low^ to any. prifoner accufed of a capita} crime, fo 
neither ihould he be fuffered to exculpate himfelf by 
the teffimony of any. witnefles. And therefore ic dc- 
jlerves to be remembered to the honour of Maty f. th.it 
flic firft deflred fuch evkience to be received in a court 
c^julUce. Afterwards in one paiticular initance (wlien r 
embezzling the queen’s military fforcs was made felony 
by: S/a/. 3tF/i«- A 4,) it w.is provided that any perfon ^ 
impeached for fuch felony, “ foould be received .and ad- 
muted'^ make any lawful proot that ho could, by law- 
ful witf^ejfi or otherwife, for his difoharge and defence 
and in general the courts grew fo heartily afhamed df a c 
do*^rine fou urea fondle and oppreffive, that a pradlicc 
was gradually jnlraduccd of examining ^wirooffes for tho. ' 
prifoner, but .not upon oath. .2 Bidfi. 1 47 r Oi?. Car. 29a, , 
The cpnfequence of this RilJ was, tha) thr jory gave • 
.lefo-, credit ,10 the. prifooerV evidence,, .th.an \o ihat 
produced by the Crown.; Sir proieffs very 

ftrongly againA ;hift tyrannical Rrfiilice; declaring th.i: 
he, never read in any a£t of p*^rl!upavnr» book, cafe, or 
record, , that in, criminal cafes .the party accufed (hall 
hot have wili\c/fo fwqrn foe ljlin^ ; ,an<i,ihfrcft rc there is 
not fo. much as againft It. 3 79. ,Sce • 

alfo zfisfLP*C and hu.Summar; 26 f.. and live 
Hqufepf Coiunibjjis were fo , fen fib le cf. rhis. abfurdity, 
that, in,the bill, for aboilfoing-hoAilitics l)ef.vcr*n EtfJfoJ ^ 
an^ Smlcnd^ (iS/^/. 4 7«ir.'i. r. i,) when felonies coni- 
juilted by Ergliffsmen in Scodazd were 01 deled to be. tried , 
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in one of the three Nonberti counties* they infilled on 

claufe anil carried it againfi the efforts of both the 
Crown and the Houfe of Lords^ again ft the practice in 
the court! of Englun 4 * and the exprefs law of ScotlanJ^ 
** that in all fuch trials for the better difeovery of the 
truth, and the better information of the confciences of the 
jjry and juttices* there (hall be adlowed to the party 
arraigned the benefit of fuch credible witnefles, to be 
examined upon oath as can be produced for his clearing 
aod juftifreation.’* At length by Sfat, 7 3. r. 3, the 

fame meafure of juftiee was eftablifhed throughout all 
t!ic realm, in cafes of treafon within the aA: and it was 
afterwards declared by St^t, 1 ofee. a. c. 9* that in alt 
of treafon and felony* all wirnclTes for the prlfoner 
fiiould be examined upon oath, in like manner as the 
svitiieftes agitnfi him 4 Cwim. 3 56^360. 

Having given the foregoing general view* more minute 
information on this fubjefl may be that clafied* 

I. Of written EvUentex Whinmrf Matws if Rtcerd 
as nlfo of Uyitings imd^ Seal^ and p/her Ji^niingfs 
itfid DeffJ't'ions in Chancfiy or iffyar Cekrtim 

U. I^nwrittcn Evidence i 

I lyho mas b$ U^turJJls, ^ 

2 . Of the Number of Witncjfes^ and f compelling them 
to appear ; a^ alfo of the Manner f iheir giving 
Evufej ce, 

3 Of pjfol, prejfimpt :e, and he'irfay Enstdtnce* 

1 . Ei t It net h ftuOfds and ziri tn^s^ Is where a£ls of par- 
liaments* ftatutes* judgments, fines and recoveries* pro- 
ceedings of courts, and deeds, tife are admitted as ezi- 
dxfici. A general afl of parliament may be given in evf 
dence ; and need not be pleaded ; and of thefe the prinird 
ilacute book is good evidence ; But in the cafe of a private 
ad* a copy of it is to be examined by the records of par- 
liament, and it is to be pleaded. Trials per pats 177, 232. 
I^'urnals and other proceedings in the Houle of Commons 
have been held to be no e^idt^me. State Tnalst vol, 3. 47 J>; 
Though it is otherwife, lol 3. 800. A hiftory of En- 
phiid^ 01 printed trial, may nor hz ns evuhnee* 1 
J,ii J57, Camden* s Brtiaumawns not ns evidentex 

But It has been held* that an hiftory may be evidence of 
the general hiftory of the realm, though not of a particu- 
lar cuftom, tffr. Skinner*s I\ep, 623. 

An exemplification of the inrolment of letters parent 
under the gieatfcal. may be pleaded in evid^nct* 3 Inft. 
173. This exemplification is a copy or tranferiptof htten 
pattni from the inrollment thereof, and (cated with 
the great feal. But neither an exemplification nor eoufat 
was pkadabie at Common law, becaufe there was only 
the teoo) o an enrollment ; and the tenor of a record 
1^ not pleadable ; but they are now pleadable by S/a/j» 
3 & 4 £. 6. r 4 : 13 Elis e. 6. 

A patent may be exemplified under the great (eal in 
Chancery; and alio any record or judgment in any o( 
the conns at fl tfmmjhr, under the proper fcal of each 
court: all which rxompliftcations may be gi^ en in evi- 
deiKJf^to a jury. 1 Ldi 5S3 t Ship. 134. A rule made, 
or wi4t filed, in any court at irr/tm uflti , may be exemp- 
lified in the court where made or filed. But nothing but 
matter ef record ought to be exemplified. 3 lujt. 173. 

HecorUb and inrolments prove chemfebes ; and a copy 
of a record or inrolments Asorn to, may be given in 
i j dtmm. to. Lit 1^7,262. A rranfeript of a record' 


another conri, may be j^ven Wevlddite to a juty. i Iff. 
Abi\ 5 { I . There is a dilferente hmtween pleading a re- 
cord* aod giving the record in Widtnci ; if it be plead- 
ed, it mull be fib peie or the judges cannot 

judge thereof : Though where h is given in e^tdence^ if it 
be not under the leal* the jury may find cheiame* if they 
have other good matter of inducement to prove it, Etyk's 
Rep, ah. 

A fine or recoveiy may be given in evidence^ without 
vouching the roll of the recovery ; for the part indented 
is the ofual evidence that there fs fuch a (ine : Hut It is 
(hid tde fine ought iP be fievsn with the proekimattons under 
ftal, ioRep,g2i 2 RnL Jbr, 

By Stat, \t^Geo,2* e, 20, where any perfon has pur- 
chafed or (hall purchafe for a valuable confideration, any 
eftate, whereof a recovery was neceflary to complete the 
title, fuch perfon* and all claiming under him, having 
been iq poireifion from the time of fuch purchafe* (Kali 
and mav after the end of ao years from the time of fuch 
purcba(e* produce in evidestte the deed, making a tenant 
to the preteipct and declaring the ufes ; and the deed To 
produced (the execution thereof being duly proved) (hall 
be deemed fulficient evidence, that inch recovery was 
duly fufifered, in cafe no record can be found of fuch te- 
covery, or the fame (hould appear not regularly entered* 
Provided the perfon making (uch deed had a fufiidrnt 
eftate* and power tu make a tenant to the/^m/e* and to 
fuffer fuch common recovery. 

A record of an inferior court* hath been reje£lcd in evi- 
denkty and the party put to prove what was done : And 
pioceedings of county courts, couiti baron, may be 
tried by a jury; for it hath been adjudged, that they 
cannot be proved by rbe rolls, but by witneftes. 

But court-rolls of a court baron* when (hewn* are good 
citdenee\ and in many cafes, toptet of the courc-rollb are 
allowed as evidence, Ttra/s per pais 178* 228. 

Inrolment of a deed is proved on certifying it by an 
examined aiteftcd copy ; though inrolment of a deed 
which needs no inrolment* or by which the eftate does not 
pafs, is only evidence to fome purpofes. 3 Lev. 387. 

By Stat, 10 An. c, 18* where any bargain and fale in- 
rolled is pleaded with apto/ert,^ the party to anfwer fuch 
piofert may produce a copy of the inrollment. 

With refpedl to the produflion of Deeds in evidence, 
the general rule is* that the deed itfelf muft be given in 
evidence* and mull be proved by one wicnefs at the leaft. 
But if the oppofjte party produce the deed on notice* it 
(hall be read without any proof of the execution. Bull, 
AT, £.254: 2TfrmRep,\\, 

An ancient deed proves itfelf* where po/Teftion has 
gone accordingly : But later 4 eeds muft be proved by 
wicnefies. Co. Lit, 6, If all the witneiTes to a deed aie 
dead* continual and quiet polTeftion is prefumptive evi~ 
denct of the truth oflt ; yet it may receive farther credit 
by comparifon of hands and feals. ff^ood*s Inft, ^99. When 
witnefles to deeds are dead* their hand-writing muft be 
proved* ahjt, 118. And where theie are feveral wic- 
neftes to a deci?* and they are all dead but one* a Juhpfcna 
muft be taken out againll the living witnefs^ and iirict in- 
.quiry made a(ter him, and affidavuis to be made that he 
candor be found* before the hand-writing of the decealed 
witneftes are to be proved, f LiU, 556. 

An old deed proved to have been found among deeds 
I and ex'tdenees of lands, may be given in evidence to a jury ; 

' though the executing of it cannot be proved and made 

ouc. 
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oot. s 9 ^* A" Aurbe good i$ftdef^i^ tbotigh 
the fell If bl^k^% oiFi'^Aoa where e deed ia burnTf 
Cs’f. the judgea mey allow it to ^ proved>bf witoedeii 
that there wai fuch a deed^ and tlda be given ijh rwi 
1 Lfv* 85. Bot the eorurt will not allow the jaiy^ on e 
trial at baft to carry deedsi wHtinga or books with them 
out of eottrt» as c^vidtnce to confider hM fuck as bt%V€ 

ban pwavtd ; Tnough by the f^iTeiit of parties* 0^ hyaiSfU^t 
ol the court without the paritee, they be delinked fo 
the jurors. Ca. All deeds Or writingi under 

feal* and given in they may have \ and nothing 

which was not given in evidtmc^ f^r the court gives tneir 
dire<^ioQ to the jury upon the evUena given in couri;* 
iltLjiy , 

It U dangerous to fuder any* whoby l4w ought to fhcw 
forth any deed, to prove in ^vidgna^ that ihefO v^as Aich 
a deed* which they had feen or read* r« For there 
might be imperfcAions in the deed, or it may be bn con*- 
dicion* with limitation* 10^^92. A deed, though 
fealed and delivered* if not ftamped according to of 
parliament* cannot be pleaded or glvenin (videttee in any 
court. See Stas. ^^6 a 4 and ftyeral fab^d* 

quent ftacutes ; the latter of whicn extend to tdilbi iiorea> 
receipts, agreements* Aiid theie ftamps have bfen fre- 
quently the means of detefling forgeries ; for the Scamp- 
odicc^puc feuet marks on the iUmps, which from time to 
time are varied : fo that where a deed is forged of adate 
antecedent, it may eafily be difeoyered by ftaaDjis being 
upon it* notin ufeat the timeit bearsdate* Adeedcannot 
be proved by a counterpart of it or copy, if the original 
is in being, and may be i though it may bp when the 
oiigiiial cannot be procured. Cb.,Zf/«2S5: lOAr/. pa. 
The counterpart of an ancient deed hath been allowed to 
be given in evtdtna^ Mod, Ca/l 22c* But it bath bcM 
held that the counterpart of a deea» without other clr- 
cumdanccs* is not famcient evidence i uiilefa in cafe of a 
fine, when a counterpart is good tv'td<ncco( itfelf. x 
ba!U 287 . 

Where a deed was tatuelltd by fraud* that being 
proved* it was allowed to be e^ulesHc in an a^ion under 
the deed. HaL 138. The recital of a deed is noriv-< 
dtnu wichout (hewing the deed ; or proving that there was 
fuch a deed* and it is loft. Co. Lit. 3^2: Vaugh.,^^. 
Recital of a leafe* in a deed oi rcleafe* is good 
that (here was fuch a lealc againft the releator* and thofe 
claiming under him* but not againft others* except there 
be proof that theie was fuch a Jeafe. i ^all 286. ^ A (bt- 
tlemcnc fet forth in a bill in Chancer)', and admitted in 


dm$ againft the defendant hioiblf* though not fgatnt 
Others. 1 Fini. 66: Triahp&pais 367. But when a party 
gives an nnAybr in Cbaocery in evUmezt a trial* though 
he infift to read o/ity fgch hV^rt of it ; yet the other fide 
may require to have^ the whde read* s Md. 10. As ia 
cafe of a wrkieg peruilUed,f6 be read to prove one pare 
of an widpace^ which puy be read to prove any other part 
of the given to the Uiry. ' 

Dipp^doiis of w^tnefTes in Chancery between the feme 
parties^ may be given in (svitkna it the wttnefTes 

are deM* and th^bjll and anfever proved* Tnals per fai$ 
167* 897» 23:4. Regularly depofitiohf in Chancery, of a 
witndfsj may not be given in tvidtncct if be be alive 1 un- 
lefs he bain another kingdom, not fubjcA to the dominioa 
of ouf \ S9- But depofitions in Chancery, af- 

ter apfwer* betweefn Ihe fame parties* may be read as 
evldmci^ though the wicneftes are not dead* if they ctnifot 
be found on fearch. Slmvit 3 : 1 Salb. 278. Depofitions 
in Chancery in ffrpetuam ret mmcriam, are not to be 
given in evidinctf fo long as the parties are living. I 
aS6. And it hath been adjudged* that chefe de- 
ppQtions to perpetuate teftimonyiOna bi'l exhibited* fhall 
not be admitted u evidence at a trial at law* except an 
anfwer be put in. Raytn. 335. ff depofitions are taken 
out of the realm* he who makes them is fuppofed there 
ilill, and they Aatl be'^read as evidence ; but if it appean 
he is in England, they cannot be read, but he muft come 
in perfoo* 1 Ld. 555. Things done beyond fea may be 
be giyeu in evidence to a jury; and the teftimoiiy oft 
public notary of things done in a foreign country* will be 
good evidence. 6 Rep. 47. 

Dcpofitiont cannot be given in evidence againft any 

G rfon who was not party to the fait ; and the rcafon is* 
jCaufehe had not liberty to crofs-eyaoiine the witnefTes ; 
and it Is againft natural juftice that a man (hould be 
concluded in a caufe to which he never was a party. 
Hardr. 47a : Bnnb. Jo. pi. 84 — 91 : pi. I48-— 32 x. pL 
403 : g'ifed. 229: Carih. 181 : Fern 1x3 : Ctlb. £vid, 
62 : Cb^Ftei. 2X2. See thisDifl. tide J)ipejitkns. 

Depofitions in the Ecclefiadical courts may not be 
given iu citdcme to a jtiiy at a trial; but a fenicnce may 
in a caUfe of tithes* iife. And the fcnrence of the Spi- 
ritual court is conclufive evidence in caufes their 

jurifthdioH^ i SM, 290 : iNtl/. Ahr. 761. 

Depofitions before a coroner are admitted as rvidence^ 
the witneft'es being dead. 1 Lev x8o: Likewife they 
have been admitted where a witnefe hath gone bcyoi<d 
Tea. z KtlJ. Jbr.'^So. Tne confedion of a prifoncr be- 


the anfwer ; and where it was proved that the deed was fore a magiftrate, ^c. may be given in ei^dena againft 

in the pofiellion of fuch a one* hath been adjudged a him * See a HAsi^k. P. C. c 46. and the notes there, 

good evidence of the deed of fectlcment where not to be The examination of an offender need not to be on oa'h* 

fo Jnd. 5 384. but mud be fubftribfd by him, if he coftlelTcs the faA ; 

The probate of a will, when it concerns per fan at eftate and then be given in evidence upon oath by the jullicc 
only* may be given ineirdenee : But where title offends of (he peace who took the fame. 'J'he examination of 

IS claimed under 9 will* chU orighial will muA be (hewn, others muft be on oath, and proved by the juftke* or his 

not the probate: Though if th^ will be proved in the clcjk. as to their rWr/iiV. if they are dead* unable 
Chancery, copies ofthe proceedings there will be rw/«f<r/r.r. to travel* or kept away by the piifoner. H P.C. 19* 

2 Rol. jior. 687 : Tnak per pats 234: I Salk. 2$6; and 162 : AW. 18* jj : IFoodls /wyf. 647. 

Raytn. 335, In certstiA calcs the Ledger- book of (he Kc- *1 he examination of an inlormer before a juftice* taken 
cleiUfticai Court in which the will is entered* is fuificienc on oath, and (ubferibed* may be given in on^a 

evidence* being a roll or record of the couit. Bad, P. trial if he be dead* or notable to travel* which is to 
z ^5, 6. be made out on oa(h. 1 Harvk.P. C. c. 46. 

A bill in Chancery has been admitted as flight evidence By Stats, t ftf z P.f^ M. r. 13 . 2 3 F. i 1 /. r. 1 o* 

againft the complainani ; An anfwer in Chancery is tvi- Julltcesof peace lhall examine perfeos brought before 

them 
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tiim for rcIonyf,afi4'tlft>fe who brought thom» And ^n 
tify fuch to the next gaol delivery: but the 

<xammiitioDof tbeprirooer ihall be without oath^ and the 
others upon oaih^ and thefe examinations lhall be read 
agninft an ofFender upon an indi^ment^ if the witnelTei 
be dejiti SulL y. P. 24a. 

A verdifl againil one» under whom cither the plaiotiff 
or defendant claims may be given it^ tvUftnce againft the 

H h claiming i but not if neither claim under it. 

. 1656. A. In eje^ment where the, plaiorilf hath 
^le to feveral lands, and brings adlion of ejeament ngainA 
fcvcral defendants, if he recovers agaioll one^ he Htail 
nor give that verdid \fi€viiUnct agaioll the reft, 

141. 

In a court of common law, a decree in Chancery ia 
no mdme. Letters may be produced as c^idettse againft 
a man, in traafon, (sfc, Alchotigh a witnefs fwear to 
the band and contents of a ktWfi if be never faw the 
party wrlte^^be lhall aotbeai{owe<II,Mcv<<^are* Si/i, 6y). 
U general cafes the wicoel&r (hould have gaikied hts 
Jiliowkdge from feeing the party lyrit^; but under fbme 
circumnances, that is not QeceA|os,^s whom the han^* 
irking to be proved is of a p irt^ ridding abroad, one 
who has frequently received lettF* fbpon him in a coorfe 
of ccrrcfponclencc, would be admitted cd prove it chough 
he had never fee him write.—- So where the qntiquicy of 
the v.riting m^kes it im^oHible for any living witnefs to 
fwear he ever faw the party write. On an indidtmenc for 
writing a trealbaable libel, proof of the hand-writing is 
iolBcient, without proof of the adlual writing. Mutt.yP* 
236. 

Since no witndles are prefentwhen goldfipithi^ notes or 
promilTory notes are given, fuch notes are allowed as evi~ 
d^uce of the receipt of money, or other thing, i ^alk. 283. 
A church-book lome writers fay is not to be admitted as 
t*viiirncs\ though Others fay it may. Oo, £//x. 411. It 
is faid copies of public books of corporations^ isfc, (ball 
be evidence^ 1 Iav. 25 : 1 LtL 551. But as to books of 
corporations, where things are entered not of cfcord, the 
originals are to be produced as evitktue. 

A pedigree drawn by a herald at arms, will not be 
admitted for €i*dencc^ without /hewing the records or 
ancient books from whence taken \ for the entries in the 
herald’s oih,e aie no records^ but only circumftantial 
t'lidtncf^: But a copy of infeription on a grave-/!one, 
has been given in cv’.dinct in fuch a cafe. iRd.Ahi, 
0O6, 687. An almanack wherein the father had writ 
toe diiy of the nativity of his Ton was allowed in etudu.ce 
to prove the nonage of the fon. R/tym. 84. 

hi a titer ir. law ought not Co be given in svidenu at a 
trial, but only matters of fafl, unlefs it be in cafe of a 
fpecial VC! dirt ; mvttter in law is difpatable, and referved 
to be fpoken to in air?it of ju<‘gmentr 14^. 

147. In debt the defend'int may give xn^videmc^ that 
he paid money on ai\ obligation beforp the day, "2 
NJj\ Akf And a rcl cafe may be given inexidef^e 

debit. 5 .Vu,/. i 3 . Though in indcht^tut ajptwp- 
^^iie plain ti/F flnil not give any fpecialty in ciudenee to 
prc\e his deji>c> as a bond, indenturp^ bc.catlfp he 
may bring action of debt upon that fpecialty* Af»^r340. 

Entry and expulfion may be given in evidenct^, in debt 
for rciu : Coveiture may be givcrv in to pvoid 

a deed» il/4/. C*j/. 230. Ufurious contra/J^k^ 
pay be givea ia tviJena. zNJ/. 7^6. Fraud pi'fy be , 


givdit fn evMeiice« Add 

with wicoeflbs may be i^veft^n evweoflrce egtiBft a party 
{2fc, ^ Hep. 60. Bat than/ thiligi are ro Be pleaded;,, 
as jnftifieacioiis without yile, ih'trefpafs, f!dc. and cau- 
not be given id evidence upou Net guilty. Tfrah per 
paif 404, If in trefpafs Nit gtdfy iie pleaded ; a li- 
cence niay npx, be pven in evhfmi to excufe the treft 
paiTor; for it muftbe pleaded. JTe/^fp. And if the if- 
fuo in detmne is m Atinef^ it (hall nOt be grven in evi- 
dence ^at the goods were pledged hi money, and the 
money not paid ; this is not good without pleading it; 
Bat a gift of the goods hy the plaindlF may be given in 
evidence. Ca. Ic/. 283. But tn an aftion of troxfer, for 
evidence that they were pledged, for money lent 
or owing, med the money not being paid, or tendered^ 
is a'gc^ W to the aAton. 

So in au waftei ae dove, the deAndant 

lAoy give in evidence, that it came by lightning, 
tcmpefl, or enemies^ but that he repaired before a&ien 
mad beYptcially pleaded, fsfe. 1 hji. 282. If 
an ilihe ^ taken oO the cutting of twenty oaks, evidence 
maj(^be for ten; beCaufe either is a breach of covenant 
nq^ kO do 2 Shep. sdbr* 1 ^ 2 . In tje^Une jfrjn<r, 

the plain tidP declares for 160 acres of land, and gives evi- 
dence only for forty, it will be good for fo much. Cre. 
Eli%. ^3. But if the point in iSue be the fealing and 
delivery of a leafe, and the whnefles prove it fealed and 
delivered, but did not know the le/lbr that fealed it : Or 
whhrd proof is not made of Hvety and feifit., on i/Tue of 
a leafe for life: Orif on an HR)e upon a taking by tapias 
ad fatisfaeteniuntf and evidence be id raking by capias ut- 
tagainmf fsfr ; in all thelb cafes tbe ezidence not be good 
to maintain the ijfue. ArAu. $5,^9; Hob. 

Sec further titles Pleading : General Iffue \ 

IL 1. The King cannot be a witnefs under hfs fign 
manna], 13 c. 2 ReK Abr. 686. Though it has been al- 
lowed he may, in relation to a promife made in behalf 
of another. Htb. 113. A peer produced as an evidence, 
ought to be fworn. 631. his no exception to 

an evidence, that he is a judge, or a juror, to try the 
perfon; for a Judge may give evidence going off from 
the Bench. 2 Hawk* P. C. e. 46. And a juror may be an 
evidence as to his particular knowledge ; but then it 
mull be on examination in open court, not before his 
brother jurors. 1 £.1/7.552. Members of corporations ihall 
be admitted or refufed to give evidence in afltons brought 
by Corporations, as their interell Is fmail ar great ; 
whereby it may be judged whether they will be partial 
or not. a 231. 24X. But they will not generaly be 
admitted ; though inhabitants not' free of ^hc corpora- 
tion may be goUi witnefles for the corporation, as their 
iittereft is not concerned ; and members may he dUfran^ 
chifed 00 thefe cccafious. Ibid. 236. 

In afiions againft chorch-wvdens and overfeers of the 
yoor for recovery of money mis-fpent On the pariih ac- 
count, the evidence of ihe'pari/hioners, not receiving 
alms, (ban be allowed, fyat. 3 4 W Af. cap. 11. In 

nformatiohS or indfiRments for (tOt repairing highways 
and bridges, the evidence of tboifibabitahts o 4 the town, 
cofpofxiion, whefe'fiith highways lie, (ha‘l be ad- 
miued. S/fit. I A^n.cap. 1 8. 

By Sfaft ty Geo. 3. r. ij, Tn aflions on penal (Vatutes, 
nhabiunis ofany plac6^fV\vitn^ff.*s to prove an olFence, 

though , 
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pebiilif ^#*1^ W‘ ^ i ' ■ >^' ' nny W » #**(fe«w in their-otvil (Mfe. 

'{Cinfraeir,^ t&nl^ fy fmfi 'tMH^''<wrr«iRf , t V^t. %£%, /And Jo vrijlKtt foounoat ehNin, a 
ttfiften, tnontiidi thit ; btown «att<^ where no Iwdy eif» 

ai»' a«t laf»Ml 0 ui> nilri Aot'. Wd iw wI diBtf or ew bw*' y4(iid(i‘of tht tircttinftwiec* oi the fed. bet he- 

gre b<>( tn lb% is it ieirafe% tb>l fdfWlb l di*M> »i&> Upbn aa infbr«nioii nn vbe 

be ttilac bwmwji the money, after 

jiir.6%i; b»tftl|M^'«ifer»cyj<tgd<‘)<i4 : hhkMit^fbtd'ltr ;^y bo M bat Rotbei'orc. 

KcitWi uBoitbboj^ilmAdd dfj^^ewtiSMinbniM Adft iti^M^ tot, * . 

clieote, beeea^ they aWt Ab(%bd''‘Mf^b^ (Ke)r lece^] Aii<«%d hifidfelK iiajr not be an tvidmti bet a Jne 
bat they maybe ebMtMNk <im # dtfy thii^'etf Hi^eero may. end he. iWora on tbo 014 Tafitmtmt. i 6 . A 
knOwlete^ beibn rtttaiobf, i| or attorney* ^eatMjfAUllinOtbe.penntttedtogtveriMrw’elnaay'cii- 

&'r, v^‘ • , Mnatvttlitiibtt {ttniefiha'TwiU take anodth): Tbottgboft 

The biHrip^bkan MtufaKeltK {4i^;M4a%ali V other oeeiiibnv hit folemb a^rnarion Qie41 be accepted 
the platntiiF mahthtm a deA»a3}SWtin|dMi^lb^^'Oh''|>hr*-' jnAwMh od^fbil <oathr 14 . See title 

pole IP impeach J^fteftinM>ny>.aOabr*]pie^aee^ bit ^ ofe r.» i'yhi tnhfa of tt.Otuttf Twora accordme. to’the 
being apmtydnibiefeAfhemaydeyoeibelbfrbeekhibhwi ‘ circhaiftancriofliU religion, hat been admitted ra a civil 
4 fifMeJiiUiii( chd pl^ttff brSiimdb eMtoCfAfott Mhtdttv y Atfd^l’fiK'AC. J. aa inSdctm 

againft him, his ro/dnwr' flmM be « 8 <#ed hr Ab Mnenal, it bn adaniffiblc witscft, ftr tbe teem den not 

t LtH^kr- 'jot • Put in Olfil fiitt, Vtd*ind iftl Mian h« ' ndjdjrtbhrbc it an athriftt but wbetever it ajipe.'trabhit 

utfpil&t, tfe. tbe pidiattf or pn^utbr )ifuc% a'(lm;iM!tibaiAoideaofa@odorfelinioD,*he^laotte 

through hb evidenOct and tbofe defeodadtl whb acetnttt ' firdtittad to give hb teftiniony. 1 Mi. 40, 4$. 
afeAed, are fomdtimei by dWKoiii of the jhd|tv dtqoh^ Perfom mar rntmoritti thoTe that are nttawted of 
ted, and then give hvidenee for the otlltl'dbfeddMtor bOhi^Antiiy, or in a prorwvwVr upon the ftatute 5 Eli%. 
defendants, and fomeiimm they hat^ been etamtiied, r, f; rtcufiuitt convift, on tbe Smr. 3 J^. i.r.s, 

without the fDrm of an ae<|oiital. If t lUfAn taak^A hitti-' ar^ to give evUtnctii hat iee iCoaira i HavA, 

felf a party in interefti after a ptalniifF or dleftrtdalM^ h»s P, Cii. tz./l 6 » So perfons coavifled of febny, per- 
an incereft in ht« roidmt^ he may .not by thii deplive jury^ Apdif one by jad^ent bath ilood on the 
them of the^ beiie^t of hit telKmoay. jSS* piiiofy* or bsen whipped ; ior infamy he Oiall not be 

One that hhtb a tegaey given him by willg it hot a g6bd admitted to give evUma^ whilft the j u Jgmeni it in force : 

witnefs to prove tbe will ) but if he rweffe 4 iialegaey» be Btit the record of convidion mull be produced, oa ob<v 

may be a good tvldtncf, 54^(1.704. It if the ftilie a jefting agtMlbU teftiidoay } and the witoefi fban not 

deed ; he that claims any benefit by it, may noji be an be aflud itny qadlion to accuib bimfelf, though hts ettv 

evidence to prove that deed, ih reghrd of kia {ntereft t dirtnay'bd ifhpeachdd by other ^vtdfeire^r, asiohiachfa- 

And a perfon any ways concerned in the Arne tltle*of rader ifi general, fo as not 10 make proof of particular 

land in qaellion, will not be admitted ai<^»a 4 ^re. IHd. crkines, dmereof he harh not been convi^ed. 3 Infl. xo8, 

705. But it has been held, that an heir apparent may 219: j Ltv. 426. If after a man hath ftood in the pil- 

be a witnefs concerning a title of landt and yet a re-* lory, VS<^ he beoardoned, he may be an evidmax And 

niainuer>nian> who hath a prOfent intereii, 1 notwithfiandiag judgment of the pillory infers infamy at 

38$. If a legatee is permitted to be'fwdrn and e>(-* common law | the dvil and canon law it imports no 
amined, the CQunfd cannot afterwards except agaleill bis infamy, unlefs the canfe for which the perfon was con- 

evident^, I Ld. ^^.730. vided was infamous ; and therefore fuch may be a good 

To obviate all difficulties and rnconvenienees, it is en« witnefs to a will, if not conviAed of any infutnoua adi. 

aCled by Stst, 35 Grv. 2. c. 6, That any devife to a perfon 3 Lct\ 436, 427a It has been held, %at it is not dandirtg 

being witnefs to any will or codicif, (hall be void : And in the pillory, disables a perfon to give evtd€nc€\ lutftaitj* 

foch perfon (lull be admitted as a witnefs— -And that any ing there upon * judgment fir aninfumtut ermi, at forgery ^ &c. 
creditor attelling a will or codicil, by which his debt is If for a hbeJ, a mail may be a witnefs. 5 MoiL 74: 3 
charged upon land, fhall be admitted as a witneA to the Mr, 557. 

execution, notwichfianding fuch charge— The m/f/z of Perfons excommunicated cannot be witnefles, becauf^ 
every fuch witnefs being left to the confideratton of the being excluded out of tbe church, they are foppofod*not 

court and joryv to be under the influence of any rellgioin. But perUma 

WiinefTes competent at law, are competent to prove a outlawed may be witnefTcSi beraufe they are ptmifiied in 

nuncupative will by Stat, ^ Mn e, \ 6 ,f, 14: The fon of their properties and not in thelofs of their repurstion, 

a legatee is jiQ witnefs to a will in the fpiritual court ; and the outlawry has n6 manner of influence on their cre* 

uevertheleft it is held, he may be a good evidktiee to prove dibllity. Bull, N, P. 392, 3. 

a nuncupative will, within the intent of the flatute of A man is convicted of felony, and afterwards pardoned, 
frauds. 1 L.Rity, 85. See title tP^dJ, he may be a gboA evulruee. So where burnt 

A grantee who is a bare truitee, it is faid, is a good in the hand, which is auaf a flatute pardon ; and it is 

witnefs tQ prove the execution of the deed made to him- fat'd this burtaing in tne bimd reflores the offender to his 
felf. 1 PJPil. 290: If an a£lian it brought againil many credit, ibtd. 330. A perfon who was condemned to be 

perfons for taking of goods, one of them concerned may hanged for burglary, bat having a pardon for tianfpor- 

be admitted as an evidenet againfl the reft. Cmhtih, 367, ion, bath beeoallbwed to be a good evtdme 5 M\.d. 18. 
See I Afe^v 282 : id criminal eafes, as of robbery on the OaeoutlawedfortrtiUbiiandptrdonedmay bcaoevidcncc« 

htute 
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StateTfinityVcl. $. 51$^. Perrons acquitted, or guilty of the 
fame crime> (while they remain unconvid^) may be 
c^uUnce agaiail their fellows. KcL 17. Though noircf/-* 
dentc ought to be given of what an accomplice hath faid, 
who is not in the fame indi^ment. Stai€ Iriats^ W* a. 
414* An informer may be a witncfs, though he is to 
have part of the forfeiture, where no other mtnellhs can 
be had. IVwtTs hflu. 598. Memb^s of either Houfe of 
Parliament may be witoeiTes ^00 impeacfameats. Situt 
Trinhf •voL 2. 632. 

Ideots. madmen, and children, are excluded from giv- 
ing evidence for want of (kill and difcernment. 

2. In addition to what has been already faid as to the 
number of witncfTes, we may meutioo that it is required 
by S/a/. 29 Car. 2. tap. 3. That dl devUes of Umds (hail 
be attelled and (ubfcribed in the prcfencc of the teftator, 
by /W or four credible witnelTts, or elfe fliali be void**’ 
See title 

If a witnedi, ferved wiiti a pcocefs in a civil caufe, re- 
fufe to appear, being tendered tcalbnable charges^ and 
having no lawful excufe. aflion on the cafe lies agaiaft 
him, whereon damages (hall be recovered: And a feme 
covert notappearing, aAion *nayhe brought againft the 
hu/band and her. Star. 5 EUx. pix 1 Iroe* lie. 

If there is a doubt that a witocfi will not attend, the 
bed way is to ferve him with the ortguiai Jkbpcena^ keep- 
ing a copy, and if he is at any diibnce from the place of 
trial, tender reafonable obargcs : if he does nor appear at 
the trial, call him three times on his and then, if 
occafion requires, the party may bring his adion, ormove ^ 
for an attachment. 

Ill a criminal caufe, if a witnefs refufe to appear and 
give cwdtnte, being ferved with procefs, the court will 
put off the trial, and grant atuchment againlt ham ; and, 
as refufing to ^ive tvulenee is a great contempt, the party 
maybe committed and fined. 1 Salk. 278. 

Preventing evitUnce to be given againft a criminal, is 
puniihabie by fine and imprilonincnt ; and a perfon was 
fined one tboufand marks in fuch a cafe. HiU, 1663. 

R. Perfons diffuading a witnefs from giving evidence^ 
^c. and jurors or others difclofing evidinte given, are 
likewife offences pumihed by fine and imprifonment. 
zMa^'k.P.C.c. %t. 

By Siui. zt Geo. ^ r. 71. § i6, (made to prevent hetje- 
JfoaUng^ and which Re under that head,) The jullice be- 
fore whom com plain t fiiall be made for any ofience again (b 
tlic a^^ may fummon any perfon, other than the party ^ 
complnined agiunfi^ toappesr before him to give evidence; ' 
and in cafe fuch perfon lhall wilfully rcfule or negled to ^ 
attend or give evidence, he (hall forfeit 10/. and in de- 
of payment, or in cafe of inability fiiall Hand com- 
mitted to gaol, for not more chan two months, nor lefs 
tKaji one. And fimilar punifhments are infii£tedby other 
Auta^es. 

Where necenicy requires, witneffes may be examined 
apart in court, till they have given ail they have to fay 
in evidence ; ie that what one has depofed, may net in- 
duce another to give bis evidence to the fame effedr 
Af/o/t. 54. 

A wicnels lhall not be examined where his evidence 
tends to clear or accufe himiclf o£ a crime. Sta/e 
W. 557- Nor is he bound to give any anfwer by 
which he confeffes or accufes himfelf of any crime. And 
a witnefs (hall not be crofr-examined till he hkth g^ne 
ihsough the evidence on the ftde whereon produce^, md. 


t. yya. Thfi cxnlf^ln criminal eafm, \% to 
thq wsmetiesiOpdijibt i^e^nioi^r or proftcMloct* W 4 * 
vqI. 1 . 143^ Though {n itHr o£the court, counfcl are frh- 
auontly udmittod to An cvidciv^* 

(hall uotbe pcrmlite^to idfid lm*ovKlefice, but he 
look on hlsootes forefreflibl|si|(|eiiiqry. , J^id. 4/45. 
Ao evidence may not recite hu j^£e'nce to the jury, 
after gone from the bir, and ho given nk evidence 
in cqlirr ; if be doth, the VjCrdia efey Ije At afide. Oo, 
EUm. i|9. One that ii to be an eyidoace at a trial, 
ought not to be examined before the trial, bat by the 
confent of both pUrtids* aad a rule, th^t puffoje. 

No evidence ought to be produced againik.a man in a 
trial for his life, put what is given in his pndence. S/a/e 
Trials^. W« 4* ayM^qdevidence (hall not be given againll 
the priiboer Ibr a4r pjilher erime than that for which pron 
feented* Hid. W. 3, 947. A pciioner may bring evi- 
deoea to prove that the tgitneiTesgavea different ceftimony 
before uf peace* or at another trial: though he 

may not call witneffes to diiprove what his own witneffes 
have fwom. W. 2. 623, 792# And no obj^ionxan 
be made^ to the evidence after verdict given, as/. 4. 35. 
It is juftifiable to maintain or fubfiff an evidence, but 
not to give him any reward ; for chiii if proved, will 
avoid ms ceAimony. Hid. voi. 2. 470. 

A witnefs (hall not be examined to any thing that does 
not relate to the matter in iffue. Hid. vol. a. 343. And 
where an iffue is not perfe£l, no evidence can be applied, 
jnor can the juAiccs proceed to trial. BrQwnl’ 4a, 47, 43 
If evidence dqih not warrant and maintain the fane 
thing that is in iffue, the evidence is defedU^ve, at/d mny 
ho immted fijpnis but proving the fubllaoce is fufficienc. 
7 * rials per Pais 425. Evidence may be given of fa£ts be* 
fore and after the time they are laid in the indidlmenc. 
And where a place is laid only for a •venue in an indift. 
meat, or an appeal, (and not made part of the deferip- 
tton oi the fa^) proof of the fame crime may be made at 
any other place iu the (ame county; and after a crime 
hath been proved in the county where laid, evidence may 
be given of other infttnees of the fame crime, in another 
county, to facisfy the jury. 2 Hawk. P. c. 46. 

But where es certain plate is made part of the ile/uiption of 
the fad agaiaft the defeadtint^ the leail variation as to fuch 
place between the evidence and indi^lment is fatal, x 
Hawk. P. C. €. 46. It hath been alfo adjudged, that where 
an indi£lment lets forth all the fpecial matter, in refpedf 
whereof the law implies malice, variance between the 
indi^menc and evidence as to the anumjlances of the fad, 
doth not hurt ; fo that the fnhftance of the mattei be found 
' by the evidence, ibid. 

The burthen of proving lies on the plaintiff ; and 
the prefumption (hall ftand, until the contrary appear: 
though chat which plainly appeareth, need not be given 
in evidence, 40; Co. L//. 233. The defendant's 

counfel is to conclude by way of anfwer to the evidence 
given to the jury by the plaintiff’s : but he who doth be- 
gin to maintain the iffue to be cried, ought to conclude 
and fum up the evidence given, which is no more than 
to put the jury in mind how he hath proved his caufe. 

I Lll. 551. When a wiinefi hath been fully examined 
by the party producing him, and crofs examined by 
counfel for the adverfe party^ the court will fonietimes 
a(k a queJlion or two of the witnefs, when the jury may 
put any qucllions they think proper to the judge, for 
hiia to put to the witnefs, after which counfel on cither 

fide- 
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lotbi^^ ‘ living, if^ 

' .But «ow by 

dref..t 9 ^CM*a.//S»l» 5 * #juaaWi.**>Pbatif itny perfoii 

ihail^Miii^dii Afll‘' liimn Wybafd.iM or'etftr 
;y^MM in;iBUbeAB»^'fMj?vt» «//«>«* 

4 ie llAriblKilitaf bf 'flMhV|cfrooV^->pciiAw 
id tb» M'rodi en 

' ip*««^.‘'Mi<el>«'Mfoi«'o(' ^verfi«n«iifi'.M; evcty* 
tho MVlbii .or perfOat, upon Who^ Uib or 
nBaia 4 *h 4 i 4 pd^‘fl^-bH£iieeou^ ndtora# ddMt. 
.<id ^pm^amd-b^gha fan therveovei^ of^ ' 

tdnantM^ by thieloBbrtof tOverfiooert, tw heifiMiai^ 
.fi|p«,t!he|AdMt,befi>fa tritbatBrekiMoalhaUbebraiiglit, 
iOtaildli:^ tte ^ry to give their rcrdift* «tif the peribii 
ibreaiaioiag beyond the feta, or MhenrUe abfontii^ 


mitted to explain the intent of the teftaior r aa whnvdie Lbinfei^ v^frhiui” 6e» title L(ffSfi»tt. 
teftatorhad two font both named <>Mr and ho<devi,fe<t^|) A« to faeaifay evidence, it feemt agreed, that wha;t 
lands to hia Ton 7«6e t her* parol evidente waa admiaedSf^inotMr hai lieea heard to Ay, it no evidence, faennfe 
to (hew which of kU Tons he meant; and it being pfoved, ’ *‘- '‘‘'‘ 


that one of hit font of thatniunehad been, abrentuyerai 
years beyond fee, and fhat the tedajtof apprehended that 
he was dead, fhe deviA «yaa Mid go^, a^.thpt the other 
Ihould take.}, for without fnch .evidence >;the wiljt inhft 
be void, a Fem. 98, 337, 6*5. So parol m^tdeoee- nfoy 
be admitted to explain the intent oh'a leftator ppancet* 
ling a will. <7«np.. 53. ■■ • i'*- ^ f i i ',.'. 

y'Ar«/ evidence to prove that ahtpid wM. Uen 

of dower, refuled. i tFil/.^^, /*nrsfyj|ie00f ad»l|l|eo IhaMhe , 
tclintor intended hit wife raeotfrrVihQMld lUMN| theit^dne 
undirpofed of. /</. 313. Debt . upon . bend with opedi- 
tioii for payment of money to 4y4«D«vfr»..,wM. it n 
third pcrfon, (he decUrci ibe .d^ndant J>«yet..hfrnor 
thing, and upon proof themof, averdifl waa^for, the de, ! 
fendant; fuch declaration was properly nvon in evif 
dence, for LyMa Dtvtyu to - be conAdetMha ^^foajl , 
plaintiff. 

Parol cvidentx.lhall notbeadm*tte 4 -fo ann!a|«r}HhBf»r ’ 
tially vary a written agreement. ■ 3 fFsl^ iJiS't. /S/ff T 64 f ' 
3 Ttrm Rep. 590.' So parol evidence; SiaB.n(»t<>h fo(l 4 vAd, 
to prove an additional rent payablf.by i .Unantt^WhAd 
that expreffed in the written agrMmettt/or,e Imlb. .a Bi. 
Rep. I a49. ■ ': . , . . >» ; . -v 

Parol evidence may be admitted to ipof% 9 ikfr confide< 
rations than thoie mentionedJn a dvd4| •a^.tyhtM ^tbe . 
conditions mentioned in the 6ecd.wsetw,.|9,00!o4^eM«f na- 
tural love and affcAion, end, the were worth 

30,000/. an iflbe.Waa djre^d tp try whether narayel Ipve 
and affeAton made any p«t ofr-cheeQAddvAiibnit *n 4 it 
being found that they did not, the deed was .At gfide. 
7B'»- F,C.joi eiifsfsTtrvRtp, \ 7 i-, ... !■ , 

By the Ibtnte of fyeodl, .Avecjtl . things .pipd be evi- ^ 
denced by writing) of which,, bofoK tjlist (Utttte^. pprol ‘ 
evidence had been rtt(ficuat.„Seeih(t Did. Ude 
vot.i. ’ : * . 


t!m party waa not on oMhj aub, becauA dm party, who 
IS att^M j^mreby, bad not ..M'. bppottanity of crafs-cx- 
wnimpgl bniAieh ^waiheaprdKconrAsinM,b«madan(e 
of by,' way pf ihdncemMt or tlioAratibn .of Wbat is pb> 
pedy^idence.. t./Ktid. giy; $br«,4oyii .. .. 

. AUb what .a .wiM 4 s bath been beard to fay at another 
^jne, iMX bneirna >n.*vid«Ato,^ jn order either 10 /Mini- 
the tedipiony bagives in court.- jp lbw|.' 
P^C*tk\ii,’ So whataperfonaoculkdof n-tirime.hatli 
beraham to' fay at another time, tooy be given in ,evi- 
dence at hia. trial, forgot againttfaimt /f.ih; , 

A witacA by hearlhyof aitranger (hall not be allowed^ 
except petbapt to tiPaef^ thanvideoce! of a witoefs that 
(poke of his knowledge. fFte^s Uftit. 644. 

.ifa,peribn who gave evidence in a former trial, be 
dead ; upon proof of his death, any perfon who hyard 
him: give evmencc^nay bemtoitted to give, the Ame 
cvydence .beiweeu.tha. ftme pariieit bi)t a copy^f thb 
yhcordnfthe trial .tphea the evidence was given ought to 

•%"piroduced,,5/«4. a: Liu.Mi\ 7 ^s, 

And evidence giyen at one tTMl in cripunal epAs, baa 
been held not to be evidence at, anoiher'a uial, a State 
Tfiakt 863. . , , . , 

,, As fo. e.vid6nce,i.a,;p*ffioga, jf /weju/w, /ee f 

State Vit^, 114) 1x4, 138,^6.^. JSna.thc fame evidence 
. i.s rcqniiite on an ifopeachpient m,.g,af}u(nient, as in prt* 
vatecourct. . 

SeefurAcyat to Evidence, a..dt./^/dSr»i'r : 

Fai. W. ype^i 3^ C»r». Dig« *»*• 

Tefitmignti GiUtfft Law J^iiSeyee i at i)/.; .ArA Pft x 
.Ej^n^e's hfik /^i. fee. Ac, *• t^.r. 40: this 

DiA. tit, Borsn and Petfi; a ; ^flegda ; ando Arr appofite 

^ E^A<^E» Aom t& tu tern,, water. J . 1'bl.l paid, fot 





A Cirman word figni&mg l)ftw ; It i« 

li^A'CTiON» ft dedoed to be t wrong done by nn 
dr^'one in pretended authority^ by taking a re^ 
ward ftte fbr that which thelai^ allows iiot. The dif’ 
fticacc between fxfiiim and exiwrt!^ ia this ; is 

‘inhiehean officer extorts more than his dnc», y^hen ibme- 
ihlng is due to him ; and is« when he wreila d 

Ijse or reward, where hone is doe; for which the odfen* 
der is to be dned and impriibned* and render t 04 he |»arty 
* twice as mnth as the money he fb takes, Cs. Zi/. 368 : 
10 Rip* too ; fee riile Extmthxt* 

EX TOR REQlS^ The KingS enamor or coileapr 
of Taxes ; fometimes taken Rnr 

E^^INA^iONj kint^^ by. Or 

^ogniatance of a jpiagiErate. ,9d|tlMa DhR, tittdi CrnmU- 

tn^i ; Evidaiiti i JtffiCt* . 

With relbcA to /sr^xj/xerwifr 

EX iMINSRS jfN THf exxfxiamwns ] 

Th'o officer's of that court, who SamiiRi itpoo each, wic^ 
aeifbs produced by either fide, fn, or near ir, on*^ 

IWt interrogatories as the parties to any Ibic exhibit for | 
fharparpofej and fometimea the pjirtiei th^mfehes are» 
hy particular order^ likewIiTe examraed by rHitn. In the 
€OUnrr>» witnefles are examined hyimiiijffinurit (oroaHy 
attomira not concerned io the caufe,) on the parties join- 
ing In comifiiffion^ See title 

ANNUAL ROLL. In the old way of exhibiting 
Mteaontt^ the ilteviablf fines and defpernie debts 
were tranferibed into a rs// under rUs name ; which was 
yearly read» to fee what might be gotten. Uali^i Sha. 
Acxi. 67. 

EXCAMBJATORES, A word nfed anciently for 
xxihmnfiTi of land ; but Cvml foppofei them to be fiich as 
w« now call hnken^ that deal upon the between 

merchants. 

EXC^PTIQNj ixeepth.) Is 1 Bop or Ihty to aii aflton ; 
and divided into ^Uxiirj and prrsA^p/siy. BrtQ. lib 5* 
tradt. In law proceedings, it ts a denial of a matter 
alledged in bar to the adioo 1 and to Cjiancery it is what 
is alledged againft the fufficiehey of an anfwer, Tl^ 
counfel in a caafe are to take aH thek atieptikv to jthe jm- 
cord at one tipie; and before the court bath delivered 
any opinion thereon, i LiLAh*^%^* And on an in'* 
didmtni for treafon, Cifr. txciptim ts to be taken for mif- 
naming, laHe Ze/ix, &fr. before any evidence ta given in 
court ; o) the Indidment fiiail bef good. y PT. g. 
r. tiec tit let Pxdi^mini ; Tttrfix* 

Where, by a general pardon, any particular crime is 
exLcpicd ; if a person be atrainted, of thatoBhifpe^ lie 
jball h<ive no benefit of the pardon, 6 Xtp, 13:2 

765* ^ nd when a pardon is' with an ixipff/m^aB m 
perions# the party wlio pjeads it oe^t to Ihewi thac be U 
noj any of she parlies excepted. iLiv,i6. A negative 
expr^ffi^nmay taken to enure to the fame intent as an 
j^pnoa ; for alt rxre/v/sx in its nature js but a denial of 
what It taken to he good by tbc other pwjj ' 


ExcBxrsojft A}jFi^ Keeps the 

things fuM pidkpl iheitM;^^ fa^ out of the 

deedg as if thk futpe i^id fpulitfi^bur ii; is to 

be ap^tfoAir fflfSil® *r}hrdom out of 

an oodlH grduthl o^t ff u 11110^ ttmisiy out of land, 
(Sfd. And n moR np\ be of t fbing granted in 

aifeedi aflbitiimft beef wbutis^fru^Xrli^ and as/ 
h/efxrxify imhUift bi the gTail^. Cs. tit. 47 t t 287 ; 
Cto. Bl, X44. 

Where ^ ^xceftkn goetS to the whole thing granted 
demifed, the exception Is void. Gs. £f.S. A than makes 
a leafe of a toanori^excfpt^g all courts« &e. the txcepri^n 
is void as to the courts 1 tor having leafed ehk manor, it 


canpot^be fuch witboui Conr^. ZfsJ. to8 : 3 fssr 8;|ro. A 
ioife Was made of an a mad^s lands in £, e.xcepting bis 
iianor of JSf and he had no landiin L. but the faid manor $ 
it was tfdtudgfd that^liie manor psilbdg and that the exctp- 
ihn wah void, 170: zNuf. A$t.y 6 ^, A leafe of 
an hoale and fiKms, except the (hops ; chough this may 
extend to other mops, it is void as to the (hops belonging 
to the hbafe demifed, bccaUfeit is repugnant to the leafs. 
Zfyer 265. 

If an rxctptm <fcEx9 the grant, Or is repugnant to it, 
the Ihme is void : and if there be a Avingor cxeephoa out 
of an exteptm, ft may make a particular thing as if 
never exce^edi ds if a leafe be maoe of 4 reaory, ex- 
cepting the parfon^ge-houfr, faving to the lefiee a cham«. 
her; this chamber nOt being excepted oat of the leafe, 
ilmli paft by the leafe of the rectory. Hok 72. 170: Go. 
£/. 37s; OSwmao. 

By excipfUx Of trees, thefoH is not excepted, bat only 
fufficleift nutriment for the trees c for the lefice nia)i have 
the pafiure growtug under them, though the lefi'or Ihall 
have all the benefirof the trees, mail, fruit, Cs^r. and the 
trees Uiw parcel Of the inheritance. 5 Rep. 11: 11 Rep, 
48, )o. Bat it hks beOn adjudged, that, by an exception 
of woods, underwood and coppices, the foil of the coppices 
b exempted. 146: Gv. 487. If a ledee for 

years affiga over* his term, excepting the trees, fstc. the 
exemption tsnotgood t becaufeim One tan have a fpccisi 
property in tfietreet, bdMho owner of the land. 2 AV/. 
7A4. Thoitgli where Iffiee for life makes a leafe for years 
empttng the wth^d, this may be a good exception, 
aithoagh ha hath noiaity intcreft in it but as a lefiee, in 
regard be h'^eiiirkeabhl in w^fie, ^r. and bach not 
gmted till Wfr^ term. Cto, Jxt, 296 : 1 LilL Ahr, 560. 
Thefe exceptions are commonly in leafes far life and 
years { and mad bealways of a thing tu ej$. Cs. Lit, 47. 
See titles Gfunf: Hrerf: £05^: CoruRtiwi. 

EXCHANGE, ^Excattfhxm or temlnxm \ with the Ci- 
vilians, /erMUfe/ie^The Khpfi Bxebtin^i^ <s Ale plm ap- 
pointed by the Kmg for exckxxfi of plate or bullion lor 
site King*# coin, TheA pUcei have been divers 
herettdbre; but now them is Only one^ the Mint 
ih me Ikm% See Sttus. pj. 5. e.tzx 4 Cc* 6 Ed. 
4. € ig, and this Didb citlOsCsie 3 Mixty.^Thert is alfo 
a Rayxf Exikm^^ ^ MRrctumH in imdtM. 

Exchange among merchanti Is d commerce of money, 
or a barteringo^axeliaegingof thle^money of one city or 
% ^ country 
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EXCHANGE.’ 

1 ' < * 

$ut 4 n ba mtdc to take tikCL'xn/iitifr»$ 

aft w^Il ai preftn^jr; for if it be» that aftt^r the mft 6f 
Eajifr A. B. 1^(1 titve fuch iands in A in exchange for 
hfft lands ip ff. 'ims ia good. Ptrk, ^ a6j. ^ 

B)' a fjpNMalkl ktnd of agreement, an exchange may be 
of eftates. Jfir&r, r. 209. The and 

warranty in exchanges run to the parUa in priviiji not 
tp an lAc. And if after two have exchanged 

[e^idfs,; one of them reieafet to the other the warranty in 
hliVf. it will not deftroy the exchnoge* 4i^^^«iaa: 1 
Air. 9 tg, The parties tliemfelves^ and all privies 
and Grangers for the moft part may take advantage of 
exchanges ynid by aiw def^' or accident : if they 

* ate voidable, &c. 1 Bep. 105 : 285. 

Exchanob or Cnuacft Lsvixoft. Thefe exchanges 
are now feldom afb<f, except that parfoos fometimes 
exchange their chmcbfis^ and retgn utem intO' the bi-^ 
ihop’s hands: and thit is not A Mrfeft exchange till 
the particft are indq^led ; for if either ^dies before they 
both are jindnded, the cX^adj(e ii Void. 

2H4: zComm, 3 at. 

By ^iat, 31 £4 f.6. { 8, If a^ hiSpombent of any 
benehce with cure of fojils, (hJ^JpiViptly reflgn or ex- 
change the fame; or corruptly tcv or in any rcfped 
of the redgning or exchanging the (ame# directly or indi- 
redly, any pen don, fum of mon^, or Other benefit what- 
ibever ; as well the giver as the taker, fhall loft double 
. the value of the Aim ^ half to the Crown,' and half to 
him that fhali fue for the fame. See ihif^Di^. titles 
; Aih'ov/oit, 

If two parfons by one inftrument agree to exchange 
tbclr benefices, and in order thereto refign them into the 
hands of the Ordinary, fuch exchange Mng executed on 
both parts, is good ; and each may enjoy the ' other’s 
' luing; but iBe patrons mod prefent them again to each 
living; and if they refore to do it, or the Ordinary will 
not admit them refpedlively, then the exchange is nor 
exeented ; and in fuch cafe either clerk may return to his 
former living, even though one of them thoold be ad- 
mitted, indituted and indafled to the benefice of the 
other ; which is exprelTed in the exchange iifelf, and the 
pn/tf/lafutt ufually add^d to it. X Rip» 74: RcLAbr, 814. 

EXCHANGEORS. Thofe that return money by Mis 

exchange. Sec Bxcambi^/vrij, 5 £. 2. 2. 

E X C% E Q.U E R. 

ScACCAXiuM, from the Fr, ^chequit^'^^ i. e. xhxcns^' 
iahula luforla^ or from the Germ. fthat%^ vix, ibffwrus.'] 
An xndeut Court rf record^ wherein all caufes touch- 
ing the revenue and rights of the crown are heard and 
determined ; and where the revenues of the crown are 
received. Cnmdin in his Britan, p, 113? faith. This 
court took its name d tabula oti quam ajjpdehsnt, the cloth 
wbif^ covered it being party coloured, or chf quoted : we 
had it from the Normans, as appears by the Giostd Cufisom 

f , cap, 56 ; where it is deferibed to be an aiftmbly ol 
judiciers, to whom it appertained to amend^ (hat 
h the inferior judiciers had mifdone, and unadvifedly 
" judged, and to do right to all as from the Prince’s 
inouib;.and this ftems the origin of the Court of £x- 

chequer ‘Chdinber^ 

The Court of Exchequer is inferior in rank, jpot only 
to the court of King’s Bench, but to the Common Plejas 
alfo $ ic is a very ancicut court of record, fet up by H^tl* 

3 . ^ 


' • EXClttEQJJER. 

am tlje iTiiw ‘'•w 

regoUie^:«n^n4^n«fitQ'^^{^ftat girder bf *' 


of, be cdJwo. 

A Jq/t. 10^ j 1 ^ Jc IS ijhi^lKhV^uer, /cauariumf 

trptp the cheque4 clpthi rcfeiiM^f i ch|tfs>board, which 
covffa the liable th^re*', ndd 00 whldi v^heb pertain of tlie 
kiug^a accftunta meAe .up, the fuipt are marked and 
fcored with counter#, It confiftt of two divifions : the 
receipt of ike Exchequer, manages the roykl reve- 
nue ; and' the court or jiidicial part of it ; which latter is 
again fub*divi 4 ed into a court of Equity, and a court of 
Common-law. 


t T^^tmrt af Equity is held in the Exchequer Chamber 
! befere the l^ord Treafurer^ the Chancellor of the Ex- 
chequer, the chief baron, and three pui/nt Barons. 
Theft Mr. Sejdeu conjefiurts (title Hon, 2, j, 16,) to 
have been anciently made out of fuch as were Barons 
of the kingdom or parliamentary Wons; and thence to 
have derive their name; which conje^ure receives great 
firength from BraBon*% explanation of Magna Carta, c. 
14, which dSrOfls that the earls and barons be amerced 
by their peers; that is, fays he, by the barons of the 
Exchequer I, 3. /r. 2. c/ 1 . f 3 . 

The primary and original bufiaefs of this court is to 
call the King’s debtors to account, by bill filed by the 
atSorney general; and to recover any lands, tenements, or 
hereditaments, any goods, chattels, or other profits or 
benefits, belonging to the crown. So that by their 
original conflituiion. the jurifdiAion of the courts of 
Co^on Pieasi King’s Bench, and Exchequer, was 
entirely feparate and difiiniE^: the Common Pleas being 
'intended to decide all controverfies between SaLjc«^ and 
Subje^l i the King’s Bench.tocorredl all crimes and mif- 
demeamors that amount to a breach of the King’s peace ; 
and the Exchequer to adjuB and recover the Ling’s rc- 
venue* See this 9 i£i. titles Courts : lOngls Bench : Comm i 
Fleas, But as, by a fi^ioo, almofi all (brts of civil ar. 
cionft are now kllowed to be brought in the King’s Bench, 
in like manner, Jby another fidlion, all kinds of perfonal 
fuitt may be profecuced in the court of Exchequer. For 
as all the oificeri and minifiers of this court have, like 
ihofe of other fuperior courts, the privilege of fuing 
and being fued only in their own couit; To alfo the 
King’s debtors and ftriacrs, and ail accomptants of the 
exchequer, are privileged to fue and implead all manner 
of perfoni in the fame court of equity, that they them- 
ftlves are called into. They have likewifc privilege 
to fue and implead oac another, or any Arangcr, in the 
fame kind of Common-law adions (where the perfonalcy 
only is concerned) as are proftcuted in the court of 
Common Pleas. ^ 

This gives origin to the Common-lanu part of their ju- 
riidifiion i whicKwas efiablifted merely fdr the benefit 
of the King’s accomptants; and is cxerciTed by the 
barons only of the Exchequer,’ and not the treafurer or 
chancellor. The writ upon which all proceedings here 
arr grounded is called a quo minus \ in which the plaintiiF 
fttggeils that be is the King’s farmer or debtor, and chat 
the defendant hath done him the injury or damage com* 
plained of; qno minii Jufficiemhdfiih (h ^hich he ia tUe 
left able,) to pay the King hU 4 nbc or rent. And thefe 
fuits are exprefsly directed, by what is called the Aatute 
of£x//n»^ io£. 1. c. ti, .10 be confined to fuch matters 

only, 



EXCHBCiUBd. . 


I fptcttUy' eot^cero th# King or his of 

thft y!^ iorw, »8 EJ., 

^i.V. 4^ it H mcfedi tMt ito Commoii Plen he Aeace-^ 
forth 'boWsn to th^Bxehe^uerf contrary to the form of 
great charter. But omv« by the foggeftipn of pri- 
vilege^ any perfoo may be admitted to foe in th^ Ea- 
chequer t m well nr the Kiii^i'^aecomptantf The ftir^ 
mifo of being debtor to the l^g; ie thertfinre become 
matter of form and mere words of oonrfe^ nod rtmoovre 
is open to all the nation equally. Thb'fame holds with 
regard to the equity fide of the court : for thefe any 
perfon may file a bill agaioft another upon a hire fog* 
gefiion that he is the Kug’s accomptant t but whether 
he is To, or not, is never controterted. 

In this couit on the equity fide> the clergy have long 
ufed to exhibit their bills for the noa-paymeat of tithes* 
in which cafe the Airmifo of being the King’s debtor is 
no fi^ion* they bring bound to pay him their firft fruits*^ 
and annual tenths. But the Chancery has of late years 
obtained a large ihare in this bufinefs. See this DIA. 
titles Chancery \ Equity ^ 

An appeal from the equity fide of this court lies im* 
mediately to the Houfe of Peers; but from the Com- 
mon-law fide* in purfuance of the 3 1 ^*3* r. 12* 

a writ of error mull be firft brought into the court of 
Exchequer Chamber. And from the determination there 
had, there lies in the iia'nifr re/ort $ a writ of error to 
the Houfe of Lords. 3 Cmm, 44. See this Difl* litks 
Dei7ee: Equity \ Error. 

Some perfons think there was an Exchequer under the 
Saxon Kings ; bat our bed hiilorians are of opinion, 
that it was ere(S|td by King WUUam the Firil* its r4ipdel 
being taken from tranunarine Exehequa^ eilablilhed 
in Kmmamly longlMfore th«tt time. Madox's Hifl, Extbeq. 

In the reign of Hex* the Firft^ there was an Exchequer, 
uhkh has continued ever fincei and the judges of the 
court were at that time Ailed Bar^ms Scaesariif and ad- 
xninillrcd juflice to 'the fubjedts. In ancient times the 
Barons of the Exchequer dealt in affairs relating to the 
Hate, or public fervice of the crown and realm: and 
were gicatly concerned in the prefervation of the pre- 
rogative, as well as the revenue of the crown ; for at 
the Exchequer it was the care of the Treafurer and 
Barons to fee that the rights of the crown were no ways 
invaded. Lex Cor^Jlttnuoms 199. 

On account of the authority end dignity of the court 
of Exchequer, anciently It was held in the King’s palace; 
and the adis thereof were not be examined or controlled 
in any other of the King’s ordinary courts of juflice : 
the Exchequer was the great repOfitory of records* where- 
in the records of the other courts at Wefimit^er^ tsfc, 
were brought to be laid up in the Treafury there. And 
writs of the Chancery were fometimes iftade forth at 
the Exchequer ; writs of fummons to afiemble parlia- 
ments, (Sfr. UtJ. 

1 he Exchequer has been commonly held at JVefimmJfer^ 
the ufual place of the King’s refidence ; but it hath been 
fomeiimes holdcn at cuher placqi, as the King pleafcd ; 
as at H'^mchefier^^c. And in the Exchequer there are 
reckoned feven courts* vix^ the court of Pkas ; the coart 
of Accounts*^ the'Cdurajpf Receipts \ the court of the Ex- 
Ihequer-Chamhir (being the afiembly of all the judges of 
England for difficult matters in law) ; the court of Bxche- 
qxcf -Chamber for Errors in the couf t of Exchequer i fur 


Bewt in tlm Kluges Bench \ and the court of Bmliy in 
the 4/^. 

Bac» aceoTidtQg to the ufoal dlviiion for thedifpetch of 
all cpmioon bOjiiieAr • ihq Exchequer is divide j(a9 
hat b^n already noticed) into two parts; one wherhof 
is converfont e4’erially in the judicial hearing and de- 
ciding of emtfos pettattiing tp.the PrinccS coflTers, an* 
rieutly ealled SeaecmiumCon^tmmi the other is the 
Roeeipt tf afo Ixtheqaeff which is ptvperly employed in 
the reemrieg and paymeoc 9^ money. And it has been 
obferved* chat about this omp of Coaquefi there 
was very little money in fpecio in the realm i for^ thrn 
tbcL cenanta of knights* fees aniwered their fords by mili- 
tary fervice* t and till the reign of L t^ie 

refits or farms due to the King were gencrh|tjr rendp^jp 4 
jn peovifioAS and neceflhrics for hiiliouihold; bfiC io 
that reign the fame were changed into moneys ai^d 
afterwaMrt in Aicceeding timet* the crown reVenur w^a 
changed or paid into the Exchequer chiefly in gold a/ad 
filler* JLex Confiitvtmii^ p. aoS. 

By flatutet all foeriffs, bailiffs* are to aOcqnni in 
the Exchequer before the Treafurer and Barons : and an- 
nual rolls are to be pandt of the profits of coun^tici* t^e. 
,AIfo ioquifitors (hall be appointed in every county, pf 
debts due to the King. 51 ft, • to Ed. i. Star. 
RsitL And all fines of counties for the whole year art 
to be feot into the Exchequer. Stat, de Fieecem, iJ^Sd. 
2. r. I. Perfons impeached m the Exchequer, may pTead 
in their own difebarge ; and there (hail be writs for dii. 
charging perfons* isc. 5 ft. 2. r. 10, 14. The ofitcefi of 
the reedpt may receive and cake for their feet 1 </., in 
the pound for Turns ifiue^ out* &c, 
cap, 20. 

Officers of the Exchequer are without delay to,rtecivo 
money brought thither : and the money on the recripf is 
to be kcptincheAs under three different locks aad keys* 
kept by three fevcral officer^, ^c, 8 9^^ 3. c, 28* 

in the Court of Equity the proceedings are by Englijb 
hdl and aiifwer, agreeable to the pradlice of the High 
Court of Chancery. 

In this court the Attorney General brings bills for 
any matters concerning ^he King ; and any perfon grieved 
in any caufe profecoced again A him on behalf of the 
King, may bring his bill againff the Attorney General 
to be relieved in equity, in which cafe the pJainriiF mult 
attend the King’s Attorney with a copy of the bill* 4Pd 
precure him to anfwer the fame; and Mr. Attorney 
may call any that are iaterefted in the caufe* or any 
officer or others, to infirufl him in the making qf bis 
anfwer, fo as the King be not prejudiced thereby ; and 
his anlwer is to be put in without oath* 4/1^* 109* 
112, 118. 

The Exchequer is now faid to be the laft Of the four 
courts at Wefimtufte ^ ; governed by the Chancellor of the 
Exchequer, the Lord Chief Baro^, and three other Barone , 
who are thefovereign auditors of EnglantL and the judges 
of the court. There alfo fits in this court a Cutftw Baton, 
who adminiffers the oath of ail high-Oifriffs* under- 
(herifii, bailiffs, auditors, receivers, colfeflors* control- 
lers* furveyors* and fearchers of all the cuAoms in 
Und* 

The Chancellor or Under Treafutet hath the cofiody of 
the feal of ch^s court* The King’s Auotney General is made 
privy to all manner of pleas that are not ordinary and of 

, COUffe* 



EXCHEQUER. 

coarfe, which ttfe opon die prorefs of the court ; aod be 
puts into court Kit own name* informAnoiu of coe-^ 
ccalmentsof ctrfima, feizures, tfr. And alfo forintra* 
fiOds, waftfs end incroftJitneoM upnn «*uiy of the King’s 
lepds; or opOA penal iktute^, Ifoiftfitures, ^c. 

The ftfpm! 99 i$f 4 meeri keep the records of the oourt be* 
tr/m and his Aibjefls, ami enter ^he rulci and 

ordcra, there madei one ts called the King's Remcmbran* 
cor, and the other the fa^rd Treafurer^s Remembrancer; 
The lUfHeihhrafiCei for the KtH% hath alt manaer of infer- 
aaatioas upon penal datutes u&d in hit office only; and he 
calls CO accountt in open e(»urt, all the great Accountants 
of ihd Cro\vn« Collectors of Codoms^ he makes out 
write of privilege, enters jadgnieAts of pieii } and alt 
matters upon hHl are remaining in Ms office* 

The Rr/ttimir/ftner fit tbi Ifjtfd Ih^itrer out all 
the edrcacs ; he fets down in hit book the delitf of all (he- 
and rakes their foreign aceoimui and iflaesout writs 
and procefs in many cafee^ iR|i 4 < ^hefe Remem- 
brancers have fcveral atimmks to do h^tinoTs under them ; 
who by Jiatuiepre not loifloe outof the Remembrancer’s 
office^ any writs upon fuppo6tioii> tmtupon juA gFOunds, 
Uc. iJtK.i c.tS. % . 

y There are two ChambtrlMs cfcib% Ibm die keys of the 
Treafary, where the records lie, widamobookof Domef- 
day, They may fit in ccNirt if they plpafe, but not 
intermeddle with any thing; unlefs it i^OeUting to the 
fiieriffii, in the pricking wheyeof they have a voce, bee 
oA St 4 kt^%%Gecni$ at the end of this article. And 
elides the Chaifberlainf, there is a Cink of the Ptpe^ in 
wliofe cuflody are conveyed out of the King’* tad Trea- 
farer’s Remembrancer, He. as water througn a pipe, all 
accounts and debts doe to the King* 

The CmHf otter ^ the Ptpe ; who is fatd to be the Chan- 
cellor of the Exchequer, The Clerk of the Eftrcaa^ who 
receives the cAreats from the Remembrancer’s office, and 
writetb them out to be ferved for the King, Cs’r* The 
ferei^ Opfi/er^ who oppofes or makes a charge on all 
iber^t, of their green wax, /. r* finei. ifiiics, amer- 
ciaments, recognifaoce, Uc,. certified in efireacs annexed 
to the writ, under the feal in green w*ax, and deJivereth 
the feme to the Cleik of the EHreats to be put in proerfs. 
The Auditors^ that tako the accouati of the King’s 
Receivers, Co 4 leRprs» and perfect them. The four 
TelUrst whofe bufinefs to receive and pay all money is 
well known, 7 he Clerk of the PeBi^ from his parchment 
rolls, called Pdlu Reefptorum. The Clerk of tho AT/Mr, 
vi^ho makes a roll of fach foml as the (hertff upon prodkfs 
returns Nthil^ Hi. The Chrk of the Pleat ^ in whofe of- 
fice all officers and privileged periuns are to fun and bA 
fued ; and here are divers UoJff Clerks empiojred id Aiits 
commenced or depending in this court, i’hcre is a C/erk 
^ the Summons ; Seeotularirs in the offices of the Rimiwi* 
itaoeers\ SStonefajies of theA/^: Matjhal^ Stc- 

By Sfat. 23CV0. 3. c.Bz, The offices of ihe two Cham 
beiisins, the Tally-cutter, Uffier of the Exchequer, and 
the fecond Clerks to each Teller, ihalf, aficr theneath, 
furrender, forfeiture or removal of the peribns interefted 
tn them, abohfitd. $1,4. 

tfpoa the death, ol the two Chamberlaitit^ faAead 
of the tally now ufed to denote the receipt of moftcy, 
there (half be fubliituted an indented chequh receipt. 
) 2.— And upoq the death, Hi. of the Ufber, 
officer in each pffict ffiall fuppJy his place, ) 3, 


EXefSE. 

Aftir thedeeihi S^^i 0 ihe pralhiie Aaditar, Clerk of 
the Pells, either dif pt two Chambertpios! 
the pnvideof nf iHt 4 lirte|f/^feiia tad emhlumeirts to tU 
fiUoJJkett^ ffiall ocafr, 'aial it ffibt^tfctrhof, certain an- 
neal faUrtes are made paytbte^ To rhe Audictr 
4rioo/. bie^htef Clerk tooof. Cftrk pf^ PcHs 3060/, 
his firfi Clerk 1O60/, The Dtii' TdMei^ each 2700/. 
Sack of Cterha ibeof, Thefe are to appoint 

feck othet eletke tod hdUen al they think fit, db he ap* 
proved of bythh Tri^afuiy.’f {* - 

All fees ni horetofem (See Xfa/, efi Geo. ). r, '9^,} to 
be received by die firt Clerk to the Clerk of ike KUs ; 
{aoo/ clf wboft fldary k on that account ;J two thirdi 
thereof to be appHed to the finking fund, and third 
to pay the ebere falaries. $ 9. 

The I^Oufet of tbb Attdiior, four Tellera and UAier, 
(hall aRtr tiut death, Hi> of the preient pofiefibrs be 
veiled in his Majefty, aad not annexed to the offices. $ 
i(x- ^Ahd no office m the receipt of the Exchequer may 
be granted either in pofikffion or reverfion, ia any other 
manner than fubjeflt to this aft. § 1 1. 

Trta CotIRT or ExCHBQVBR-CMAMBffR WSS firft 
ercdled by Katute 3 f Ed. 3 r. 1 2 ; to determine caofes 
upon writs of error from the Common law fide of the 
Court orEichequer. And to that end it eonfifis of 
the Lord Chancellor, and Lord Treafurer, taking unco 
them the juflices of the King*s Bench, and Common 
Pleas, in imitation of which, a fecond Court of Ex- 
chequer Chamber was ercRed bv Stat. 27 Elrz. c. 8, con- 
fiding of the Juftices of the Common Pleas, and the 
Baron? of the Exchequer ; before whom writs of error 
may be brought to reverfe judgments in certain fuics 
originally begun in the court of King’s Bench, See this 
Dith title Enor : 3 Comm. 56, 

Into the court alfe of Edcchequer-Ch amber, (which 
then confills of all the judges of the three fuperior 
courts, and fotnetimes the Lord Chancellor alfo,) are 
fometimes adjourned from che^other courti fiich caofes, 
as theMges upon argument find to be of great weight 
and diffiCmcy, before any judgment is given upon them 
in the court below. 4 Inft 119: 2 Bolfir. 146. 

In the abovementioned court of Exchequer-Chamber, 
ellablilhed under S/at.^tj Eliz. e. there are no more 
than two return-days 10 every term | one is called the ge- 
neral ajhmaftce dajt^ being appoih^ed by the fudges, to 
be held a few days after nie beginning of every term, for 
the general affirmance or reverfal of judgments : the 
other is the adjournment day, which is ufually held a day 
or two before the end of every term. On the firll of 
thefe days, judgments are affirmed, or reverfed, or writs 
of errhr non-prOfled ; the intent of the Utter is, to 
finiik fuch maders as were left undone at the former ; 
on whicK tail day alfb (as well as on ihe firll) judgtnencs 
may be affirmed, qj rcvarftd, or writs of error non- 
profled, on paying a fee extraordinary to thn cfArk of 
the Errors, and felting down the chafe fer affirmance 
twodays before the adjourn mm day. X. fi. (78, 
ExoHEQt’E^ Bib^/1$ee tidei Na/hMf ueit ; Pot^ety. 

Prdm the Belg. crtbufe|fAO| Aa inland iidpofi- 
tion^aid, ' fometimes on the dofilSmption of the com- 
modity, or frequently upon the fale^ which is the 
left ftage before ikeeonfemptibii, ^ 

' ® This' 



EXCISE 


p^riiMjly *h# m^€dmmSeA mfx^t xiii4t 

tb« fl^^itb«€|ar|^ «f i^in; cdIMUmihs^iM^ 
ing the* dtHfiiNTMiiils coitfidi^bljr khm pfopor^n 
than in other bmn^hiff of thtrWj^m^- tUb itatlen 
thocominodhy chea|)ejr to 4xn^m*r than ohafffaig 
it with coAow to che Auttic atnonnt would do. But tt 
the fame time the rigour and atbiwary proceediofa of 
excife Iaw»> feem htfidiy compa^hio withfthe minpey 
of a free nadon. fot the frauds thht might be com- 
mitted in thii hrmiek of the remoei imkft $t ikn€t 
watch h kept, make it.om^eflaty wherever it it eftahlifted, 
to give the o^eeri a power of entering and ibaFchiog 
the hottfesof ftich «i deal in excUetblecominoditjies# at 
any hour of the day ; and in many cafyii of the night 
Jilctwife. And (for fame reafoni) the proreedingt 
in cafe of tranfgrediona are fnmmary and fttd^o».^co the 
exclufton of the trial by jury. 

Its original eftabtiftiinent* wai in 164)1 when it wet 
introduced by the Parliament then in rebeliion agdioft 
King Charles I. Iti progrefs wat gradnni, being at firft 
laid upon thofe perfons and commodkiet wl^re it was 
fuppofed the hardihip Would be leaft perceivable ere. 

he makers and vei\deri of beer^ alt^ rydfr and y«tty; 
and was afterwards impofed on fuck a ttinkituide of 
commodities that it might fairly be dcnOniiaattd general i 
Upon the reAoradon of Charles It* it having then 
been long ellablifhed. and its produce wcU known, fome 
part of it was given to the crown by way of purchase 
for the feodal tenures and ocher oppreffive parts of the 
hereditary revenue. 4ud notwithlUoding theobjeAions 
eternally raffed againAit,by rheintereftedor the patriotic* 
it has from time to timo beeniropofed on a vaA variety of 
articles. 

^ Brandies and other /pirifs are now exetfed at the dif- 
tilleryi Punted filhs and Bnens at the 
nnd hair-powder at the maker’s."— Goid and filver w/rr, 
at the wire dr^v/ePt.^Platt in the hands of the vendor, 
who pays yearly for a licence to fell it.— Lands and 
goods fold by au^m^ for which a pound rate is fkay- 
ab'(' by the audlioneer who is alfo charged with an an- 
nual duty for his licence ; coaches and other wheel canria- 
ges, io) which the occupier is excifed ; though not with 
the fame circuinAances arbitrary Ariftuefs, as in moil 
other inAances.— To thefe we may add coffee and rrn, 
ib9cdatc9Jid cecea pqfle^ for which the duty is paid by the 
irtailer.— All arnhcial (home-made) wines commonly 
called Swfctj,-^Paper stni pajleheatd hrA when made, and 
again if Aaincd or printed. Afa/r.— And the 
manufafluie of jf/afi; for all which the duty is paid by 
the manufadurer — Jfeps^for which theperfon that gathers 
them is anfwerable -^Candles and Soap^ which are paid 
for at the maker’s.— Afii// brewed for fale, whiih 
are cxcifed at the brewery •^Cydn and Penry at the 
vendor’s.— And Uaihtr and Shins at the tanner’s.— liA 
which no friend to his country would wiAi to fee further 
increafed.— I Lmm r. 8. /. 320. 

To the above liA however are now to be added.— 
Foreign lVmes\ in the handsof the importer, merchant or 
confignee.— *CMr^«r,onbesiigbullc, at the coach maker’s, 
who muA alfo have a licence.— and Snnff at the 
manufafturer’si— And bnekt and tdes ; See title Brt(hp» 

It has been very judicioufly obiervod, that the grie- 
vances of ike excifcdxiAmore^ perhaps^ in apprchfoAop 


tbkttlwrdiiltyv"^ 

timWKoimri'^4MiAv jiuAfe^ wHcondidi m mceUkolMlf 

faiflflseard of iatouikaof law* IrutostlM^ 
on evU, flnif o Mr denier cennoi hove the benefit of 
kcret ioijpffovemeiic ki the mnnagmnent of his nddd 
OF manuAifioryj yet it ftems o»orv than equivaletit'to 
Mie PnbHe ai^lar;^ tint by tkofurvfy of the excife, tht 
commo^ ia prelwved from niatiy Aiamtfa) adiilterationsi 
u exparieneo hie fnHy pioeei fiace woVw wot mute Aib« 
jsA eo theeamilblawstf ^ 

The excMe^like thecaAotnv^rte neceAkrily regelated by 
o idulmlicity of Aatutes; cho abridgment of which 
would mm DO fnraN volaafe ; Se^itls Cujhm^^Tho 
following ihorc oxtiwks from Bmn^s tfcle 

where chief vfitbje^ it more fully Aaced, tivill coiikey thb 
inforiinitton mo A ttfeful to the Aodenu 

One princiind head oAice of Excife is to bo kbpk in 
leesAw^ or within wn mites thereof, to wMcb all^othbr 
oAeoe In the kingdom fhall be fubordmate and aoeeont-* 
able t which fiiid office (liali be managed by fuck edra* 
miffionetf at the King AiaU appoint. Sruts^ tafiteriO* 
it 14. ^ 46: 5 r. 30 . 4 l6k 

And all the places within the bills of Morttlky jOiall 
be under the immediate cart and management of the 
raid bead-office; and fuch end fo many fubordinate 
commiffioners ard fab-commilKaOen, and other offiem 
ihall be appointed by the King in other places, as kb 
(hall think fit. Ststt. la Car. 2 r. 24. $ 48^ 

The excife office in all places where it Aiall bo 
pointed, AwH be kept open IVom 8 iit the morning, ill 
2 in the afternoon. StuK 23 Geo. 2 r. 36^ j t2« 

The coromiffioners or fub^commiffioners ibalf ^ppiM 
under their hands and teals, fneh perfoni Us 
think needful tn each market town, to be 
every market day, in fome known and 
hr receiving entries and duties, and perfdrteihg^ all 
other things touching the revenue of excite; and if 
fuch office be not lo kept in.each market town, tho 
commiffionen or others neglefUng or refuAng, (ball for 
every marker day (brfell 10/. And fuch perron as Aialt 
come to Aich market town to make his entry or pa}'mettt^ 
and tender the fame accordingly, and be able to prove 
luch tender by oath of one witaefs, teall not bo liable 
to any penalty ter tech weekly or monthly entrim or 
payments, as Aould have been niade or paid on feth 
market day. $fa/. 15 Car. 3. r* 1 f. ^ 10. ^ 

The kingdom of England %lid fFaks (excldfive of the 
bills of Mortality) is divided into about ^ eefkakmx 
fome called by names of particular counties $ dihertby 
the names of great towns ; where one county is divided 
into teveral collections, of where a collection compre- 
hends the contiguous parts of teveral counties, every 
colleCttoa is fubdividedinto teveral within wbicli 

there is a Supcrvtjori and each dHtriCt is partelled into 
eut rltUs and foot walks^ within each of which there is a 
Gauge} or furveying officer. Gslh. Exrh. jfypiuti. 

The conitntffioAers or teb-commiffioncts, in their re- 
fprctive cirmits and diviftoiis, ^ail uonAkute under their 
hands and teals, iuch and fo many gaugers as they AiaK 
And needful. Star, la Car. 2 . 1 . 14. ) 33. 

[n order to which, he who would be made a gauger, 
mu A procure a certiAcate, that he is above 31, and under 
30 years of age; that he under Aands the four ArA rule* 
of arithmeeick ; that he is of the commauion of the 

church 
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ehurch df ’Enjuian/i^ how he bfts been employed, or what 
bofinefy he hacb-Mlowpd i that he is not iDCumbe^ 
with debts; whether itti|le or married; and if married 
hbw many chiidren he has, for if he has above two, he 
rannot (by ihe roles of the oifice) be admitted. 

£vi h, Af^h 

He atfb nominate two perfons to be his Hireties, 
and tt mud be certified chat they are of fnfficient ability; 
and that the faid certificate is of his own hand-writing t 
fi;ch certiheate, written by him, mud be figned by the 
fafserviror of e veife where the party applying lives. /V/.^ 

At the bottom of his certificate mad be his affidavit* 
that neither he nor any elfe to his knowledge, hath, 
dire^lly, or indirc^ly, given or promifed to give any 
t^eat, fee, gratuity, or reward, for.hU obtaining or en- 
deavouring to obtain an order for his being indrufted. id. 

When an order for indru^lton ia granted, iciadireded 
to an experienced officer, who ^receives fuch perfon as 
his pupil : and the like books, ap ol^cera have, being 
dt'Iwered to fu:h pupil, he goes with and attends the 
officer, who iodruhs him, and he lakes furveys, and in 
hrs own book makes the like entfies as if he was an 
officer, until the inllruclor cerufiesichat he is fully in- 
dfUfted. #V/. 

After he is thus certified for, antr until he is employ- 
ed, be is called an ex.^c<ianty being to wait till a vacancy 
happens, id^ • , 

No perfon fhall be capable of intermeddling with any 
office relating to the Excife, until he fhall, befpre two 
judices in the county where hii employment (hall be, 
or before a baron of the Exchequer^ take the oaths of 
allegiance and fupremacy, together with an oath of office 
which is to be certified to and recorded by the next Quar- 
ter-Sedions. Stat. 1 2 C. 2. r. 24. § 47, 48. and fee $tat. 15 
6" 2. r. II 4 57. 

The bufinefs of the Suptn'i/ot is to be continually fur- 
veying the houfes and places of the perfons within his 
diftrid liable to duties : and to obferve and fee whether 
the officers duly make their furveys, and make due en- 
tries thereof in their books and in their fpecimen-papers; 
and every fupervifor is in his own book to enter what he 
himfelf does each day and part thereof; and alfo fee down 
the behaviour, good and bad, the diligence or negli- 
gence, of the feveral officers of his difirid; and at the 
end of every fix weeks to draw out a diary of every day’s 
bufinefs, and of the remarks made each day of the 
feveral officers in his diltrid, and to tranfmit fuch diary 
at the end of every fix weeks to the chief office. GVi. 
Errb. Append, 

Each comniiflioner takes and perufes a proportion of 
thefe diaries; and when he meets with any remarkable com- 
plaint againfl any officer, he communicates it to the red, 
who thereupon come to an agreement, cither to admQuiJh^ 
ieprimandy ttdute, or dtjcbarge. For fmall faults, of- 
ficers are admonilhcd ; for great ones reprimanded; for 
gi eater, reduced but for the greatell dilcharged. The 
commi^o&cr who perufes cne diary writes in the margin, 
admanifift repnmandy or as the cafe is. id. 

Thefe diaries, after having been thus written upon aie 
delivered to the clerk of the diaries, w^ho in a book, cal- 
led the reprimand book, place's the admonitions, repri- 
mands and the like, to each officer’s account, and writes 
'0very offender word thereof. Which reprimand book i| 
roforted to upon diftovering new faults; and if it ii ] 


EXCOMMUNICATION. 

there found that the oScet has before been admonifhed 
abd rep^»|Raiide 4 fo ihM wo of 

hit’amendiag, he *Xhfi Aid b^k rs 

likewise reforted to, whan ^ apf4mt1oii is made for ad<^ 
vancing.or preferring an pAcer into a better poft. Fre- 
quent i^monicions or reprimands,, are a bar to prefer- 
ment, untefs they are of old (knding ; but if for three 
yeari lafl he (lands pretty clear., of admonitions and re- 
primands, thofe of elder date are not much regarded, td. 

The Colie^^t bufinefs b, every fix weeks to go his 
roui^, and in the intervab of rounds, he is to be affiil- 
ing in proiecuting offenders before the julltces ; he is 
alfo to perufe the fupervifor’s diaries, and where he finds 
an officer complained of, is to examine him and the fu- 
pervifor,, and having heard both, is in the margin to 
write hts opinion of eachTa^l; he is alfo to have an eye 
how the fupervifors and officers of his colledlion perform 
their duties, and from the vouchers he cranferibes into 
his book, the charge on each particular perfon in his col- 
le£lioo. id. 

For faults, gaugers zxt r educed, txihex to be only aifillants, 
or from foot walks to out tides; fupervifors are reduced 
to be again only gaugers : and colledors are reduced to be 
fupervifors. id. 

In fome in fiances, difebarged officers, after having for 
a competent time been theieby kept out of pay, are 
again refiored ; but if twice difebarged are never again 
refiored, uolefs one of the difchargei appears to have 
been occnfioned by a mifreprefentation of the cafe. Id. 

EXCLUSA, EXCLUSAGIUM, A fluicefor the car- 
rying ofi' water ; and the payment to the lord for the be- 
nefit of fuch a fluice. duo molendina tn eodem maneno 
cum eujms exclufagiis, fsfe. Mod. Ang. tom. 1. p. 398, 587. 

EXCOMMENGEMENT, Uw Fiencb.'] Excommunt^ 
tion. Scat. 23 Hen. 8. c. 3. 

EXCOMMUNICATION, EKcemmuHi.atio,] An ec- 
clefiafiical cenfure, divided into the greater and thelefler; 
by the latter a perfon is excluded from the communion of 
thechurch only ; by the former from thae communion, 
and al/b from the company of the faithful ; and incapa- 
citated from performing an.y legal ad. 

The (entence of excommunication was infiituted ori- 
ginally for preferving the purity of the chnrch ; but ec- 
clefiafiics did not fcruple to convert it into an engine for 
promoting their own power, and in Bided it on the moil 
fnvolous occafions. Robetff, Htfi, Emp, ChaiUs V. zW. 
109, &c. 

If tne judge of any fpiritua! eourt excommunicates a 
man for a caufe, of which he hath not the legal cogni • 
zance, the party may have an adion againfi him at com- 
mon law; and he is alfo liable to be indided at the fuic 
of the King. 1 Infl. 134: 2 hift, 527,623. 

An excommunicated perfon is difabled to do any ad 
that is required to be done by one that is frobus and /e- 
galti homo. He cadtiot ferve upon juries, cannot be a 
witnefs in any court, and which is the woHlofnl], cannot 
bnngao adlion cither real or perfonal to recover lands 
or money due to him. Lift, §. 201. And on forty days’ 
contumacy, t'le defendant liable to be taken on a writ 
of Exiommumcato capiendo oxki tmprifoned till he is recon- 
ciled to the church, when he may be freed by a writ of 
Excommum:ato deliheiando, 2/ii^.l 89: 8 68. 8ee 
more fully thofe tit lea Pofi, In cafe of fubtradion of 
tithes a morefommary and expeditious affifiance is given 

by 
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h? fhf ftatates S7 ft 8. c. 20% 5/f. 8.r. 7, which enaft 
lilac on compUiot^/ tho jpctlefiaftical judge of auy^edn* 
tempe or miibejtaviourof a defendant, in^any. fnit for 
ti/Jbeft any privy councillor or any two joUkei of the 
peape, (or in cafe of dtfobadieiicp to a de^icive fentence 
any two juftices of the peace,) may commit the party to 
pi'ifon .without bail or mainpriae^.'tiU he enters tnto a 
recognisance with fufficient furetiet to give a due obedi* 
ence to the procefs and fentence of the court. 

As to pleading excommunication in a plaintiff, fee title 
^batmrutfl, 

We may next proceed to confidcr more particalarly# 

I. In njiihat Cafes ^ mid Pofotu mey be flsstmmu* 

nicatidm 

II Of the Proceedings in Excmfnuttications ; md hov) the 
Exeommunicattd art ah/ol'ved^ 

Excommunication is generally for contempt in not ap- 
pearing, or not obeying a decree, And in other re- 

fpefts the caufes of it are many ; as for matters of herefy, 
refufing to receive the facrament, or to come 10 church ; 
incontinency, adultery, fimony, Ci/r. A man may not 
be excommunicated for matter of defamation, 

In fome cafes perfons incur excommunication if/ofa^io 
by adl of parliament ; but they are to be firll convidlcd 
of the offence by law, and the convidlioa is tranfmltied 
to the Ordinary. Dyet 275 : I Fcnn. 146. 

By Stan 5 and 0 Ed 6.r. 4, “ If any perfbn fhall rmite, 
or lay violent hands dpon any other, either in any church 
or church-yard, then iffo /ado every perfoii fo offending 
lliall be deemed excommunicate, and be excluded from 
the fcllowfhip and company of ChrijP^ congregation. ** 
And it is further cnadled by the laid datute, That 
if any perfon fhall malicioufly ftrike Ufiy perfon with any 
weapon, in any church or church-yard, or dull draw any 
weapon in any church or church-yard, to the intent to 
flrike another with the fame weapon, then every per- 
fon fo offending fhall (land ipfi faHo excommunicated 
as at »refaid.** See title Chunh* 

By ihciiVi?/. 3 fac.'i cap 5. It 12, it is enabled, 
** 1 hat every popjfh recufant cOnvidt fhall ftan.d to all 
intents and purpofes difabled, as a perfon lawfully ex- 
communicated.*' See this Didt. title Papijl* 

iN'one but (he bifliop is to certify excommunication, 
4inlcfs the bilhop bjc beyond fea, or in remotis\ or except . 
the certificate be by one that hath ordinary jurifdiflion, 

Jmio 38 3, Boniface archbifhop of Cantu bury^ and 

the other bifhops, with burning taj^rs in their hands, 
in Wejiminflt) -Hall before the King, and the other Bftaees 
of the realm, denounced a curfe and excommunication 
againli the breakers of the liberty of the’ church : and by 
Stas, 9 3, Bifhops may excommunicate, not efniy all 

percurbers of the peace of the church, but alfo felons, 
and other offenders, bV. And by the ecclefiaflical laws, 
excommunicated perfons are not jermuted to have Chrif- 
lian buriah 

The bifhop's certificate, if he die before the return ot 
the writ, ihail not be received, for his fhccefTor fliali cer- 
tify ; the figntficavit mutt mention that the party lived 
witlMn the diocctc where he was e.xcoroinunicated, anJ^ 
by what bilhop ; if it be pleaded, the time when is to be 
ihewn ; and excommunicacipa mutt be declared in the 
ecclefiattical court before they proceed, 8 Rep% 68. 
VOL, J. 


t Moor^ Oa^ 667 : hssith. 174 : Hetlty 1 $. SeV 
this Di6t. x\iW Abotment^ 1. a 6. 

It hath been4uljadged4 that the fpirituslconrthath nail 
power to meddle with the body of any perfons whatf^ 
ever, or to fend procefs to take them 1 for if a perfbn it 
excommunicated for contempt, (gfc. they ought to cer- 
tify it into the Chancery, whence it U fent into A R. 
and thence ifTues procefs. Cto. Elm, 741. bee 
Encommanicaio Capiendo. 

If a perfon be unjuilly excommunic.ited fora matter of 
which the fpiritual court hath nor conir-since, and he is 
taken on a writ of excom/rrtaiictsfo cafitndo, the pitty 
grieved fhall have a writ out of Chancery to the fhen^, to* 
deliver him out of pnfon. a Jnfi. 6 z} ; 1 2 Co. 76 : /*'. N* 
B . 141. 

So if the fpiritual court proceeds inv^rfi ordisie ; as if 
they refttfe a copy of the libel, VSc. a prohibition fhall go, 
with a claufe to abfolve and deliver the party injured. 

I ^id. 23 a. 

Alfo if I man be excommutiicaced, and offers to obey 
and perforhi the fentence, and the bilhop refufeth tea:- 
cepc it, and to ajfd him, he fhall have a writ to the 
bittiop, requiring him, upon performance of tlie fentence, 
to/j^a/ 7 him; and the reafon thereof Is, for that by the 
excommunication the party is difabled to fqe any aflion, 
or to have any remedy for any wrong done unco ‘aim, fo 
long as he fhall remain excommunicate ; and aUo the 
party grieved may have his adVion upon his cafe agjijntt 
the bilhop, in like manner as he irtay when the bifliop 
doth excofnmunicact ?4im for a matter which belongeth not 
to the ecclefialtical conufance ; alfo the hithop, in thofe 
cafes, may be indified atchofuit of the King. 2 hfi. 623. 

But u the excommunicariQn be for a jutt caufe, the 
party mutt make prefent faiisfaflion before he can be 
abfolved, or he mutt put in caution, that he will heie- 
after perform that which the bifhop fhall rcafonably and 
according to law enjoin him ; whi< h caution, in the Civil 
law, is of three forts. 1. Ftdrjujpnia^ as when a rwtin 
bindeth himfelf with fureties to perform foinrwhat. 2. 
Pignoraih, or realis cautloy as when a man eng.iyetb 
goods or mortgageth lands for the performance. 3# /./• 
ta/orra, when the party who is to perform any thing, 
taketh a corporal oath to do it; which latt is now the 
molt frequent method. 

• This method of taking caution was held to be agninl 
law. I Bulfl. 122.— But was afterwards on great ' 
debate held to be good ; and that the bMhop having a 
diferetionary power herein, it was as muck in his option 
to take caution by obligation as by either of the tw^ 
other methods. 2 Lits 36: Raym.zz^. 

If after a perfon is excommunicated, there monies a 
general adlof pardon, which pardons all concempte, 
it Teem; that this ofFentc is taken away without any for- 
mal abfolution. See Lio. Car. 199 : Cto. fac, 212 ; % Co. 
68 : ) Jon. 227: 2 L«t 30: Gi‘ J. Coii. 1 1 * 10 . 

EXCOMMUNICATIO CAPIENDO, A writ di- 
rc^leJ to the fhcriff for apprehending him who iUnd^ ob- 
ttinately excommunicated. If within fifty days after len- 
tence of excommunication has liecn publiihrd in the 
Church, the offender docs not fubmit and abide by tne 

• fentence ofthe Spiritual Court, the bifhop mdy/ignify,i.t, 
ceitify, fuch contempt to the King in C.uucciy. upon 
which there ifl’ues out this writ to the fiicriff of the county, 
called, from the bi(kop*s certificate, a Jign^a^nti or, fKcni 

3 R m 
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tScft, A writ de eafietuk^ And the Jherjff 
flieli thereupon take the offender and imprifoO him in 
the coanty ^tol till he is reconciled to the chorch^ and 
Aich recona&atioB certified by the bifhop^ AT* ^ 9 . 6 z» 
By the Sfat, 5 Elm. c. S3» Writs excmnumicst^ 
flull iilbo OAt of the court of Chancery in term-time^ and 
be retmtblc in if. A. Cs/r. They (hall be brought fealed 
into the King^s Bench ^ and there opened and delivered of 
record to the flieriff, and there null be twenty days be- 
tween the tefle and the return : and if the fheriff return 
%mn€jt inventus on the wri|» a capias with proclamation 
is to be granted for the party to yield his body to gaol 
•nderthe penalty of lo/. And if he do not appear on 
the firA capioj and prodamatioOf a fccond is to go forth* 
and he is to forfeit aoA C^c. 

But* by this ftatute* if in the etecammimicate capiende, 
the party ezcommi{picated hath Mt a fufficient addition, 
as to his place of dwelling, Cifr, nceording to 1 //. 5. r. 5 ; 
or if in the fignificamit it is contained* that the excom- 
munication proceeds upon a caufe of contenipt* or fome 
original matter of herefy ; for refnfing to have a child 
ht^tized^ 10 receive the facrmmpu^ t#<ome to divine fet» 
Hdccp or for arr«r in matters of r.digjfB end dodrine* for 
mmtimney^ Jinmy^ petjusy in the cf^clefiaAical 

oourts, or itUlahy ; he fball not incur the penalties in 
this id* for his contempt in not rendering himfelf pri- 
ioMicr upon the capias^ So that the Aacuce doth not 
require the with proclamations* and the penalties 
Ui ocher cafes* befides the ten cafes mentioned, a Infi. 66 1 . 

And it has been adjudged* where a perfon has been 
excommunicated* and none of thofe caufes were con- 
tained in the^ii^r4W//, that the peHbn excommunicate 
Aiould be difeharged of the penalties; but not of the ex- 
communication. 3 Med. S9. It has alfo been held, that 
ibr any of the caufes exprefTed in the ftatute there ought 
tofoa capias with a penalty, and he an addition to the 
wfft : in other cafes it is not nece flary ; and if then the 
napias be with a penalty, the court will not difeharge the 
party, but the penalty only : but for want of addition* 
in cafes where that is required* the party fiull be dif- 
ebareed upon motion. 1 Sa/h. 294. 295/ 

EXCOMMUNICATO DELIBERANDO, A writ 
to the fliertlf for delivery of an excommunicate perfon out 
of prifoD* upon certificate from the ordinary of his con- 
formity CO the ccclefiaiUca) jurifdi^lon. Reg. • 

Orig* 67. And wheje a man is unduly excommunicated, 
be may be delivered in (bme cafes by an habeas cerpus ; 
nod fotnriiir.cs by pleading, as well as by an excesamuni* 
ease dthherande : alfo fomeiiines by prohibition* lie. And 
on a general pardon, the party may have a writ to the. 
biOiop to abfolvc him. 12^1^.76: Latch. lO^i Godh. 
2J2. U a plaimifF in an adiion be excommunicate* and 
afe^r he gets letters of abfiiklion ; on (hewing them in 
court* he may have a re iummons, ^ic. upon his origi- 
nal. I Inft. 133. 

EXCOMMUNICATO RECIPIENDO, or rather 
JU-capiende.} A writ whereby perfons excommunicated 
Ifeing for their obAioacy committed to priion* and uo« 
lawfully dels veied* before they have given cautten to obey 
thenuiboriiy of the church, are commanded to be fought 
Mpf^retakeiit and impnfoned again. Reg. Or/^. 67.— If 
fjferfen after his commitment eicapes* and the (bend has 
jaOc rctomed his writ, a capias ememmunuatum desseytrfhM 
go* olhcrwilc if the writ be leturned. Med. Ca. 78. 


EXECUTION. 

EXECUTION. SiuiciiTio.J Signifies the la( pcr-> 
fbrmance of an aft* as of a jadgment* It it the ob^ 
tainiog pofleffion of any thing-vecov^ed by judgment 
of law. t Injf. 289. 

Sir C«^, in hU ReportSt makes two Ibrts of exe- 
cutions} one^ue/* another ^ with tending to 

an end: an execution /wo/ <^11 that which makes money 
of the deftadant’s gooia, or exAtndt hjs lands, and 
delivers them to the plaincifi^, which he accepts in fa- 
tisfadioB* and is the end of the fair, and all that the 
king’s writ requires to be done; the other writ with o 
yesey^r, thodgh it lendeth to an end. is not finafr as in 
cafe of a capsas ad fatis/acUndum, which is not a final ex* 
^tion* but the body of the party is to be taken* to the 
intent the plaintiff be fatisfied his debt, IFc. and the im- 
prifonment of the defendant not being abfolute, bnt un- 
til he do fatisfy the fame. 6 Rep. 87. 

ExeevTioir, in the ufual legal fenfe of the word* ta 
a judicial writ grounded on the judgment of the court 
from whence it ilTues : and is fuppofed to be granted by 
the court at the requeA of ihe party at whofe fuit it is 
ifiiicd* to give him fatisfadlion on the judgment which 
he bach obtained : and therefore an execution cannot be 
fued out in one court* upon a judgment obtained in ano« 
ther. /mpey. K. B. 

This Excencton, or putting the law in force* is per- 
formed in dificrent manners according to the nature of 
the aflion upon which it is founded, and of the judgment 
which is had or recovered. 

If the plaintiff recovers in an aAion real or mixed* 
whereby the feifin or pofleffion of land is awarded to him* 
the writ of execution fliall be an Hahete facias/eifinam^ or 
writ of feifin of a freehold ; or an Habere faaai ^ejjienem^ 
or writ of pofleffion of a chattel interefl. Ftneb L. 470. 
Bee this DiB. thofe titles. Thefe are writs dire^ed to 
the fherifTof the cDonty*cofflmanding him to give a^ual 
poflfcffion to the plaintiff of the land fe recovered : in the 
execution of which the fheriff may take with him t^tpeffe 
comiiatis, or power of the county ; and may juitify break*- 
ing open doors* if^ the jpofTeflion bcUot quietly delivered. 
SeepsAllI. 3* But if it be peaceably yielded up* the 
delivery of a twig* a turf, or the ring of a door in the 
name of feifin* is fufficient execution of the Writ. 3 
Cmm. 4 1 2^. 

Upon i prefen tation to a benefice recovered in a ^an 
mpedit, or affife of dancin prefentment the execution is by 
a writ de chrtco admittatdo ; dired^d not to the fheriff* but 
to the bifhop or arebbifhop* and requiring him to admit 
and iDflicute the clerk of the plaiiuiff. See titles Wd^ 
snlttsndo ilct leo : Advew/en. 

In other adiont, where the judgment is that (bmething 
fpecial be dope or rendered by the defendant* therein or- 
der to compel him fo to do, and to fee the judgment exe- 
cuted* a fpecial wrifof execution ifiiies to ibe fheriff ac- 
cording to the nature of the cafe. As upon an affife of 
nuifance oryrW permtttas prejferaere, where one part of the 
judgasent is that the nufance be removed* a writ goes'to 
the fheriff to'ibate it at the charge of the party ; which 
likewife iflues in cafe of an indidfment. Cemb. lo. ben 
tide Nu/ance, ^ ^ 

'^Upoo a replevin the writ of execution is the wrie A 
tefetno hahtnde \ to have a return of the cattle d ilrsined 3 
ana if the ddUeis be eloigned* the defendant U Ail have 

a Capiaa 
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« M Ifiitenum $ bit oa the pjUietiTe ttadf^g 
the dmifetaiid rabmittinf to a the fixicmfS 
^^eMOuJlbellUyed. a£«9if, 1^4, 

Dijfrtfy. f^i00iuun. In detiQoe^ ifte# jlfd|ejkeil^'tlfO 
phSntiflT fliell have a diftiingnU tp peamlihe demdaaito 
deiWer cha gebdt ky tmwSfl or J4i diattelt: 

(1 J?#, M. ;j7 ; RaJI. iSf^in <jP <«* Oljrt> a y^^rv /ecAcr" 
ageinft any third pe^a to twhofr hilida tbi^ taay hap^ 
pen to be, to (hew caafe why they flioatd nor oedetiteredi 
and if the defendant ftill dontiaoes obftinate, then^(if 
the judgment be hy default of on demtifrer) the RienlF 
ihali Aimmoii an inqiieft to afcertain the value of 
goods and the pfainttlPa damaget t which (being either 
fo adeded, or by the verdS^ tn Cafe of an ilTaai Jr». At. 
tic. Darnafa^ ap,) ihaU be levied oa the peribaMipr goods 
of ths defendant. See title D$tintu. 80 that After ail, in 
RcpUvim and Dnhue^ the only afUoni for recovering the 
fpecihc poflefioci of perfonal chattels, if the wrong- doer 
be very perverie, he einaoc be compelled lo the reftitn- 
tioQ of the identical thing ufcen or detained ( bnt he hat 
ftill his elation to deliver the goods or their valne. 
Kcihw. 64. ^ 

ExecntUnf^ in aftiont where money only is recovered, as 
a ddt or damages^ are of five forts. I. Agttnil the body 
of the defendant, a. Againft his goods and chattels. — 
3. Aga&nft his goods and the of his lands. 4.Againft 

his goods and the ^JfeJpan of his lands. 5. Againft all 
three, his body, lands, and goods. 

I. The firli of thefe fpectes of execution is by writ of 
iapias ad futu/yiendum | (fliortly called a Ca, fa.) to 
take and imprifon the body of the debtor till fatUfoBiw 
be made for the debt, cofts and damages. See this DiA. 
title Capias. Sir Edward C*ke gives a fingular inftance 
where a defendant in 14 £• 3, was difcharged from a 
€apiaf becaufe he was of fo advanced an age that he could 
not undergo the pain of imprifonment. ' Fe/i.tSg* This 
writ is an execution of the higheft nature, inafoiucK as 
it deprix'es a m.'in of his liberty till he makes the fatis* 
fadion awarded ; and therefore when a man is once taken 
in execution upon this writ, no other procefs can be fUAd 
out againll his lands or goods. Only by Stat. zi foe. i. 
€, 24, if the defendant diet while charged in execution 
upon this writ, the plaintiff may after his death foe out 
a new execution againft his lands, goods, or chattels. 

If a Co. Sa. is lueJ out, and airoa cji mventux is returned 
thereon, the plain lift' snay foe out a procefs againfl the 
bail, if any were given ; who Aipulate in this triple 
alternative, that the defendant fhall, if condemned 
in the foit, facisfy the plaintiff his debt and coils; 
or forrender hirafelf a prifonert or chat they will pay it 
for him : as therefore the two fornier branches of the al- 
ternative are neither of them complied with, the latter 
mull immediately take place. Lui*w. 1269, 1273. In or- 
der to which a wntoffehe facias may be fued out againll 
the bail, commanding them to ihewcaufe why the plain* 
tiff fhould not have execution againft them for his debt 
and damages : and on fuch writ if they fhew nofodictent 
caufe, or cne defendant does not forrender himfolf on the 
day of the reisirn, or of fUewing caufe, the plaintiff may 
have judgment againfl the bail ; and take out a writ of 
Ca, Sa. or other procefs of execution againfl them. See 
titles hail\ Sciti /arfar.— poft.ll. 

I. The next fpecies of execution is againft the goods 
and chattels of the defendant; and is called a writ of 


tkq wbrdf in it where the Oieriffif em^ 

^ modi of the good* and thatS^ 

the fuiA or debt recovered. THi» 
Iki jiid'wetiiigniji^l^f^kgod terfons, peers, Ac. as other 
And zmnA cfxocnters or admintftra* 
tm to thd of ftmdmoafM. The <he» 
nff flU^ niMTlkhok opeo mr onter^oori to execute either 
thlakrd or o| Ca« Sa ; htt Aiuftemer peaceably t 
au4 Mkf thew break open any iniitr door balooging to 
thedofettdai\r in -order to take iho goods. 5 Rra, 92 : 

Seop^. UI. 3. And the fheriff may fml the 
goods and chattels of the defendant, even on efiate for 
ytara which it a chattel *red1, (8 Rep>, iyt,) till he has - 
railed enough to fatkfy thejadgmenf and cofts : ftrft piy« 
ing tbe landlord 6f the jpremtfes, upon which the go^i 
arc found, the arrears of rent then due^ not exceeding 
one year’s rent in the whole. Sfat. 8 Ann, e. *4. See titles 
Difrffi : Rani. If part only of the debt be ^ied on n 
Fun Fatimft the plaintiff may have a Ca. Sa. for the reft* 
doe. t ff#,!/A.904?'Ov.ff/rx.544. See further this 1^. 
title ffers Facias. 

3. A third fpecies of execution is by writ of 
facias } which affcA* a man’s goods and the pr^s tff Ik 
lands by commanding the' fheriff to levy the platndfPa 
debt on the lands and got^s of the defendant 1 Whei^ 
the fheriff may feine all his goods, and receive the rente 
and profits of his lands, till fatiiftiAton be made to the 
plaintiff. Fmck L. 4/1 • Little ufe Is now madeof thih 
writ ; the remedy by ekgii which takes poffeilion of 
lands thcmfelves, being much moreeffeAnal. But, as •: 
fpecierdU’ this ievars facias^ may be confidered a writ of 
execution proper only to ccckfiafticks : which is gi^k 
when the fheriff upon a cdnunon writ of execution fued^ 
returns that the defendant is a beneficed clerk, having nA 
lay fee. In this cafe a writ goes to the bifhop of the dio* 
cefr, in the nature of a U^uari or fieri facias to levy the 
debt aAd damages dr tanis cccUficfiUii which are not 
to be touched by lay hands : and thereupon the bifhop 
fends out zfifsi^raiioa of the profits of the clerk’s bene- 
fice, direAed to the churchwardens to colleA the fam^» 
and pay them lo the plaintiff till the full fnm be raifed* 
Reg. Orig. 300 ; Bara. E.L 329 : a hfi. 47a \ Jad. toy. 
See further title Levari Facias. 

4. The fourth fpecies of execution is by the writ of 
£/rg/>, which is a judicial writ given by S/a/,/Fi z. ij 
E. t.c. 18, either upon judgment for a debt or da- ^ 
mages ; or upon the forfeiture of a recognizance iaken 
in the King’s court. By the common law, a man couM 
only have fatisfaAion of goods, chatkis, and the prefenfe 
profits of knds by the two writs of execution laft meii<- 
tioned, (2 and 3.); but not the poffefiion of the lands 
thcmfelves; -which was a natural confeqnence of the 
fcodal principles prohibiting alienation of lands. See 
ehis DiA. title Tiaare. 

By this writ of E/egir, the defendant’s goods and chat* 
teh are not fold, but only appraifed ; and all of them, 
except oxen and beads ot the plough, are delivered to the 
plaintiff, at foch reafonable appraifemenc and price, in 
part of fatisfaAion of his debt. If she goods are not fof* 
ficient, then the moifty or one half of his freehold lands, 
which he had at the time of the judgment given, whether 
held in his own name; or any other in cruft for him are 
alb to be delivered to the plaintiff : to hold till out of 
the reatf and profits ihcrcoi the debt be levied, or till 
I Ra iko 
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the deffridant^s tnt^reft be expired ; es till the death of 
the defendant^ if hie be be tenant for life, or in tail. 2 
-135: StatA^Cnr.t c 5. 

It upon fcodal prnreipics al^, that copyhold lands 
arc not liable to be taken in execucton upon a judgment. 
I k'f, Ah 888 ' But in cafe of a debt to the King, it ap- 
pears by Mn^na ChfT^t, t 8, that it was allowed by the 
common law for him to take poiTedion of the lands till the 
debt was paid. 

This executioA or feizing of lands by is of To high 
a nature, that after it the body of the defendant cannot 
betaken : but ifexccuiim can only be had of the goods 
becaule there are no lands, and fuch goods are not ruf-- 
ficienc to pay the debt, a Ca. Sa. may then be had after 
for fuch is ih this cafe no more in cfFc^ 
than a fioifiuias. Hvh. q8. 

Thus It appears that hoefy and'jfes^ may be taken in 
execution ; or land and ^oeds\ but not body and land too 
t)pon any judgment between fuBje^ and fubjeA, in the 
courfe of the common But 

5 Upon fonic profecutions given by (latute ; as in the 
.•afb of iccognizinces or debts acknowledged on Statute 
Mrrthftnt^ or Statute Sta;U \ (p rf»afit Co Stat, E. I. 
de Menateribus^ 27 3 c 9 ; See thofe titles;) 

uoon forfeiture 0/ thefe the body lands" and goods may 
all be taken at once in execution to compel the paym^i^t 
of the debt. The procefs hereon is ufually called an 
Extini or exiftiaf fa:ttxs\ bccaufethc fheriffis to canfc the 
lands, kc. to be appraifed 10 their full extended value, 
before he deliveis them to the plaintilr', that it may be 
ierciinly knov/n how Toon the debt will be fatisfied. 
/* AT. iff. 131. See this Di^^. title Extent, 

By 33 //. 8. e 39, all obligations made to the 
King fliall have the fame force, and of confequence the 
fame remedy to recover them, as ailatiite ilaple : though 
indeed before this Aatute, the King was entitled to iuc 
outfxecvtion againA the body lands and goods of his ac- 
countant or debtoi. 3 /V/>. 12. And his debt (hall in fu- 
irgouc execution be preferred to that of every othercrc- 
ditor who ha^h not obrained judgment before the King 
•ommenced his fuit. Stat, 33 IL 6 , c 39, ^ 71, 

TiiC King’s judgment alio afFedls lands which thcKing’s 
debtor hatbnt, or after the time of coniradlmg his debt, 
or which ahy of his officers mentioned in Stat. 13 EIitl r, 
4, hath at or after the lime of his entering on the ofnee : 
io thar if fuch officer of the Crown aliens for a valuable 
confideration, the land Aiall be liable to the King’s debt, 
even in the hands of a bond purchafer : though the 
debt due to the King was contradled by thr vender 
many years after the alienation. 10 5 r, 6 : 8 Rep 171. 
And lee Siat, 25 Geo. 3. r. 35 ; which cnnbles the court of 
Exchequer on application by the Attorney licneral, by 
amiion.io ( rder ihe eftate of any debtor to the King, and 
of ihe hoirs and aihgns of fuch debtor, in any Janoi ex- 
tended, to be loUi aib the court ihall dirc6l ; the convey- 
ance to be made by the remembrancer of the court, by 
^Bargain and b.de, to be inrolJcd in that court. 

Judgments between fubjed and fubjc(Sl related, even 
at tiinumon law, nr» farther back than the ArA day of the 
'iWm in which they were lecovered, in rcfpedl of the 
Linds of tite debtor ; and did not bind his goods and ' 
coaitsls but fiom the date of the writ of execution; and 
now by the Anruic of frauds 29 Cm, 2. 3, the judgment 

iiall not bind die land in the hands of a bondji ie piirdia*%r> 


but only frbm the day of aSually figning the fame, which 
is difcAed by the Aaiutetdbe pttnftujMyentc’-cdon the re- 
cord : nor Aiall the writ of execution buid thegoods in the 
hands of a Aranger Or a purchafer, {Skin, 257,) but only 
from the afliual deliirery of the writ to the fberifF or other 
oAiccr, who Is thdrefc>j‘e*Ofdci*ed to indorfe 00 the back of 
it he day ofhisVecciving the fame. See further this Didf. 
title and as to the prerogative of the crown, 

PoA. rV. 2; and on the fubjedt in general, 3 Comm, c, 26, 

1 he reader may now purfue his enquiries under the 
following diviAons; 

r. 0/C fbi Nature and fiveral Kinds of Executions, and 

• mtbai Thi igs wre it able thaeto at Commondarjo, Gfc. 

IL Of the 'Judgments on mohich the fe ver al Executions 
^ may be taken out^ and •where the Patty fialTbe con^ 
eluded by the Election of one of them, 

III. I. iSytvhim, againft njohom, 2 . At muhaiTtme, Exe- 

eutioni may be fued, 3. Ey njohom, and how th^ 
JballbeE ,ni ted, 4, Honju th^ are to be releaftd 
and df charged, 

IV. I, To what Time Execution t fall relate .^Jb as to avoid 

AHenation \ t. Of the King's Prerogative mi ^eff 
of Executions, 

V. 1 . Of the Party's Remedy a^aitifi in egular Executions ; 

2 . C^' the Ojfenccoj obJituQing Execution, * 

p 

I. The wrics of execution at Common -law were only a 
fieri facias on the goodb and chattels, and a levari facias 
to levy the debt or damages upon the land and chattels : 
Theca,yd. was given by conArudlion of the Seat. 25 Etl^ 
3. r. 17 ; And the elegit by S/at. Wejlm. 2. r. 18. which 
makes the body liable, and the future profits of lands 
to’t. 1 Infl. 154 : 2 Inji. 394. 

The reafon why by the Common-law, where a fubjecl 
had execution for debt or damages, he could not have the 
body of the defendanc, or his lands in execution, (uolctt 
it were in fpccul cafes) was, that the defendant’s body 
might be at ho‘'rty, not only to follow his own affairs and 
bufincis, but al/o to ferve his King and country ; and 
taking away the poffeAlon of his l.inds would hinder the 
following of hib hu/bindry and tillage. 2 Inft. 394. 

Though neither the body nor lands of the debtor on 
a judgment could' be t.iken in execution at CoiHiUon law^ 
but only his goods yet in action of uebt again A an heir, 
upon the bund of his anccAor, his land which he had 
by difcenc was fubjv^t to be taken in execution. 3 Rep, 
11. In sdiun of debt againA ihc heir upon his .in- 
ccAor’s bond, there was judgment by nlhtl dtut : and fc 
was held that the plaintiA* ihou'd have execuiion againA 
the heir, of any of his'own lands or goods. Dyet 89, 149, 
judgment was bod againA the heir by ;i;/ dtcit, and a 
fc It t facias being brought againll him to have execution, 
he pleaded tuns por dtfient •, it was adjudged that this 
plea was too late after the judgment hynuduit, and tho 
execution Aiall be on his own lands. Dytr 344. 

But there is a difference between a fare facias and atv 
adtion of debt brought againA an heir upon a bond of his 
anecAor, in which the heir is named. Peph, 193 On* 
a judgment for the debt of an anceitor, where the heir 
hatJi made over J inds defeended to him, execution njay 
be taken agairA (u( h heir to the value of the land, Oi. 
for the debt of his anccAor, as if it were his own debt. 
Slat, 3 ^^4 M. c. 14. § 5. See title Fnmd, 


If 
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If ft parfoii have judgment gjven agafnft him for debt 
or damages* or be baund in a recogninance and dicLthy 
and his heir be within age, no execution ihall be fued pf 
the lands daring the minurity ; and againft an heir with- 
inage, no execution Ihall be feed upon a llatute mer- 
chant or ftaple, i /a>f. 190* 

No execution for damage! recovered in a real aflioOi 
ihall be had by captgis ad fatUfaclindmm : but where a p\an 
hath judgment to recover lands tud damages, he may 
have execution of both together^ 9 Rep, 141; 

Whatever may be qffigMd or graniad may be taken qn 
an execution. Nothing can be taken in execution chat 
cannot bey^/d^ as deeds, writings, ^c. tide, 

cannot be taken in execution; as they remain^ in foniie 
meafure, cbt/es w aflion Hatdw 5 3 

If there are chattels foflicient, the iherilT ought not 
to take the laids ; nor may things fixed to the freehcld, 
goods bought hond fide^ goods pawned, be taken in 
execution 14^, And if a defendant hides his 

goods in fecrec place*, fo that the plaintiff cannot take 
them in execution, it is faid no adion will lie againll 
him 5 Rep 92, 93. 

The llierilf cannot take the goods of a Hranger, for he 
Aa CO take the good* of the party only at his peril. And 
if a bailiff on fa, againll the goods oi A, take thofe 
of B an adlion of trefpafa lie^ againll the Iheriff*. Dou^, 
40 If on execution againll one of two partners, the 
partneiHiip elitdls be taken and fold, the coait will 
order the Iberiil to pay over to the other, a (hare of the 
produce, proportioned to his (hare in the partnerlhip ef- 
fe£ls, to be afeertained by the mailer. 650. £dd/e 

V 1^77 idjCUm 

If the plaintiff cannot find fulTiLient effc^s to fatisfy 
hu judgment, the court will oidcr the fheriff to retain 
for hiij ufe money which he h'ls levied »n an atlion at the 
fult of the defendant Doug 231 —St. further Co/w. 
title <?«, (C.) 4. 

II When a judgment is iigned, execution may be 
tak n out inimeoiitclv upon it, and need not be dtinved 
till It la entticG t being a per'cdl jud'^nient of the court 
bc'oie entered ie,Lit 505 And if the judge* of the 
couit ct B R Uc It .igainft whom there is a uuigment 
of thitc( uit walk in f^'cfmtnjitr hall, they maj lend an 
ofnvpr to take him up. if the pUintiU defire it, without 
a writ f e ciuiiun. ^ ^ 52 It cxecutiun be not 

fueil *iLt*h n a \tm ai a a day after judgment, where 
thtie 1- no fault in the aeff mlant, as if writ of enur be 
not brought, _ c thi re mull be a Jci>e facias to revive the 
judgment, vvlmh 111 that nine nia) behad withpuf mov ing 
the court, but if u be t It nfr^j- {fanoing, the court is 
to be m foi It I Jh/ '*90 z I Jt 771, tut if the 
defer dam be ovtlaned after judgmerr< (as he may where 
he ^nnoc fc irken m execution, » r hith no lands or 
goous to pay the d^bt, tiJ'e when the fulc is com> 
meiKcd by cifginai,; the plaintilf need not renew the 
yu Igfncm by Jiitefuctas to obtain exe^aticn after a year. 
1 / d 290 

Ii na h been adjudged, that by the Commcn-Iaw, if a 
m n v\ b outlawed after judgment in debw, ihc phintifl 
I the end of his luir, and he could have no other 
pt c liter that perianal)) , but Wa t ui to his new pri- 

p id 2 Nef Aht 772 Ff one ue aric ed upon 

^ > lit B,R, and puts in bail 9 and. aiceiwaid^ the 


pFftinti^ recover!, ftiid tYi 4 defendant renders nottiimA# 
according (o In fafe*gaard of his bail, the plaintitf"' 
may at bje^cIeAintl execution againll the prinetpui^ 
or his bail after jlr^mept agjiinll them; but if he ukes 
the bliiU Ihplt never a/cerwards mcidle with the prio<^ 
cipal. Cr 9 .yde. 320.^ 

If one recovers jointly again ft two in debt, the exe- 
cution mud be Joint againll them t the court cannot di- 
vj^c an execution,' which is intiie^ and grounded on 
the judgment. 24 Car. B, * 

A man and bis wife recovered in an a^ton of debt 
againtt^ the defendant too/, and damage!; then the 
wife died, and the hulband prayed ro have execucion^ 
upon this judgment: the court at firft^fnetined, that k 
Ibould not furvive to the hufhand, but that adminiftrft*' 
non ought to be committed of it, as a thing in a^flion; 
but at lad they agreed that the hulband might take out 
executi^, for that by the Judgment it became his debt 
due to mm in his own right. Oc. Car, 60$: 1 Uotd, Rep. 
179, j8o. Sec titles Baron and Feme, 

If judgment be againll two, on the death of one« the 
plaintiff fliall have execution by f n facias pgainll'ii^e 
furvjvor; and though he pleads, char the other defendant 
has an heir alive, t 5 c it will not p event it. Ret^w, 26. 
And where two perlbns recover in debt, and before exe< 
cution one of them dies, it has been livid tha^execution 
may be fued in both theli names by the furvivor, and 
it will be no error; whiLh may be done without n fare 
facius. 150 An execution may be executed aftei the 
death of the defendant for his executor being privy, is 
bound as well as the reilator: and where executicn is 
once begun, it cannot be delayed, unlefe the/^ appears 
irregularity,, and audita qttciJa is no fuitfedtas to it, nor 
HialT any thing (lop the ftierili from felling, Cf/e. Cio. 
£//«. 73* Limhrh 33,389. 

Though a man can have but one execution ; yet it mull 
be intended an execution iLith JaiifaSlivn^ and the body of 
the defendant is no fatisfaflion, only a pledge for the 
debt. ^ Rep, ^ 66 . When there fore a pri Ton dies in exe- 
cution, 1C 1* without facisfadtion , fo that (he plaintiff 
may nave a jSV/ againll the goods, or e/egit agaiilft 
die lands. This was not fo at Commop^Uw. AfeJ. 57; 
but It IS given by Stat 21 fac i c, 24 Wicre a per- 
fon howcierwas t« ken on a tap as utL^atum^ and died 
in pr'fon, the pl*intift having cKoftn this exccuiicn,^ 
which IS the higheil in Jaw, 11 ) been held that i be de- 
fendant djing the law will aejudge it a fatisfaflion. 
Cio 850 

If an execution be executed md filed, the party can 
haie no oihtr executicn upon rh a judgiutnr ; becaaste 
there can bs bu' one (.xcv.uticn with (aiista^hon upon ope 
judgir^ent Uut if the execution be not rciurncd and 
filed, another execution maj bt had .itid il c niy part of 
the debt be lc\ ’td on another writ ot cxei.u- 

iion may be fued out loi the lefidue thereof 1 Liil Abi , 
;65 If cDCt«'ikeout any wrusef cxecuiii n, and they 
h.ise no effecl, he m i) have other writs on then fui uie. 
Hch 57. 

In L rfe any pnf mer committed In execution fli.ill efcape, 
any cieditrr, k w lole fuit he It it d* char to, n .y re., 
t k( hi* I by new citiasaijatifactnai •/, 01 luc fc**h 
jo\ other kinu f execution, as if Ui< I Oi v ol ^ich p-ifcntr 
hid never been 'aken in exitui on S/ /, }• i** g /'^ :j, 
t. 27. occ title hfape. V/heic two aie bumij ; ‘b 

UkUj- 
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and jodlf^ment Is had agtinft both of thciB» 
if one in eaeciitilm ofcapest the creditor may take out 
execution againft thO other ; but if he go by Ikence of 
the creditOTv then the other will be difcharged. Cm. Car* 
53. If one iA execution be delivered by privil^e of 
parlliinuntf when riie privilege ceties^ the piaintUT may 
fee out a aedr execution againft him. St. t Jac* i. r. 1 j. 

HI. I. No perfon u intitled to, or can fue out execu- 
t!eit« who it not privy to the judgment, or intitled to the 
cHing recovered, as'hetr^ executor* or adminillrator to 
him who has judgment. 1 Kd. Abr. 8S9. 

If one have judgment to recbver Jaridit and die before 
execution, his heir (hall have it; and where tenant in 
tail recovers and dies before the execution without iftuei 
he in remainder may fue out execution : an heir is to 
have execution for lands, and the executor or adipiniftra- 
to^ for damages. Lht. aj 1 ; Z^er 26. The execu- 
tors of executors may fue out extcftion of a jodMenr ; 
but an adminUlrator getting judgment in behalf of the 
inteftate, and then dying, neither hit executor, or admi- 
niftrator (hall cake out the execution, but the adminiftra* 
tor honii mn ndminlftratU of the ftyft hstf ftate. 5 Step. 
9. And fee &’/«/. 17 Car, a. c. 8. ^ 

But if an adminillrator, Juranti minvri aiate of an 
executor, recovers in debt, and before execution the exe- 
cutor comes of age, he (hall have a facias on this 
judgment ; for carrying on the fuit in right of the cxe- 
curor, made the executor privy thereto. 1 Rd, Abr. 
888-9. 

If a man has judgment for the arrears of rent, and 
dies, his executor (hall fue out execution, and not the 
heir ; for by the recovery it becomes a chattel veiled, to 
which the executor is intitled. 1 Rd, Abe. 880. 

If a ilatute be entered into, to huiband and wife, and 
the huiband dies, the wife (ball take out execution, i 
Rd. Ahr. 889* So if huiband and wife recover lands and 
damages, and the huiband dies, the wife ihall have exe- 
cution of the damages, and not the executors of the 
huiband. I RoL Abr, 342, 889,890. See tit. Baron and Ft me. 

If there bejuJgment in debt againiltwo, and one dies, 
1 /(he facias lies againil the ocher alone, reciting the 
death \ and he cannot plead, that the heir of him that 
Ss dead has alTets by defccct, and demand judgment, if he 
ought to be charged atlone ; for at Common>]a%v, the 
chaige upon a judgment, being prrfonal, furvived, and 
the (Tacuteof Wefm. 2, that gives the r/r^/z, does not take 
away the remedy of the plaintiff at Common-law; and 
therefore (he party may take out his execution which 
way he pleafes; for the words of the ilatuce are, yf/iVi 
thtltonei but if he ihould, after the allowance of this 
writ and revival of the judgment, take out an ete^h to 
charge the land, the party may have remedy by fuggellion, 
tsr elfe by audita querela. Rsym, 261 tLev,}0: i Keb. 
92,123. S.C. 

By the Common-law, if judgment be given againft t 
nun (or debt, or damages, and the defendant dies before 
txStolioA fueJ, his heir wuhin age is no: liable to exe- 
cution 'during hit minority; but fi/e patd muf tUmur 
che plea mull Hand Hill) in fuch cafe till he comes 
of age. Co L.i. 290 I Rol AJbr, 140. 

And this privilege of infancy does not only protedl the 
infant, but ail others who arc afieclcd by the judgment; 
«a it there be father and two daughicrs, and jttdgintflit 


be given for debt iMiivIl tljc who JUs^ one of tbe 
daughters being wtthni age, partition being made, the 
elddl (hall not be chaf|;ed alone, but ihall have the be- 
nefit of her lifter*! iniiiority* which puts a ftop^ tb the 
extcttthm. Ca.Lit. z^ou* 

There can be no excentitm tgbf n out againft a member 
of parliament during privilege of parliament : alfo no 
cojMr can ilToe againft a peer ; for even in the cafe of a 
private perfon at Common- law, che '^body was not liable 
to creditors ; and the ftaCnte of Ed. 3, which fubjeas 
the body, does not extend to peers, becanfe their per- 
fons are facred: the Jaw alfo fuppofes, that perfont 
thus diftinguilhed by the King, have wherewithal other- 
wife to fattsfy their ereditors. 6 Cs. 52 : ,Hob. 61 ; Cis. 
Car. 20$. 

A capias ad faiisfaciendum may be executed upon a 
prifoncr in prifon for felony; and if he be acquitted of 
the felony f the fherifF is to keep him. 1 L« 7 . Abr. 567, 
But where a perfon is in prifon for criminal matters, he 
ought not to be charged with a civil a9ion without leave 
of the court; yet it he be charged, he (hall dot be di(^ 
charged. Raj^m. See y Mod. 153 ; and this Di^. title 
Pt ijener. 

A ca./n. will lie againft a man who is outlawed for 
felony, and he may be taken in execution at the fuit of a 
common perfon. Ocim 69. And if he was taken upon 
a capias uslagat. which was at the King’s fuit, he Oull be 
in execution at the fuit of the party, if he will. Moor 
566. Bur this is not without prayer of the party : and 
if after a judgment given, the judges of their own heads, 
or at the requeft of any perfon, without prayer of the 
plaintiff, commit the defendant to prifon; by this he ihall 
not be fatd to be in execution for the plainiiiF. Djer 297. 
If one arrefted be in prifon for debt, and judgment is had 
againft him ; though it be in arreft on a latitat or captaSy 
he ihall not be in execution upon the judgment, unlefs 
the plaintiff prays it of record ; or fues a capias ad/ati fa* 
ciendumt and delivers it to the fheriif. 297, 306: 
/ef*k. Cent. 163. 

2. Ac Common -law, in real aflions, where land was re- 
covered, the demandant, alter the year, might take out 
a fcaef arias to revive bis judgment; becaufe the judg- 
ment being particular in t,he real a^ion, quoad \\\e lands 
with a ceriiJn defeription, the law required, that the 
execution of that judgment ihould be entred npou the 
rdl, that it might be feeuy -ashethet execution ivas dihveud 
of the fame thing of •vdstcb judgment was given : a fcnrftscias 
ifiued to iheW caufe, why execution ihould not be. 2 
Injl. 471 : 5 Cl 88: Cro. Elim. 416 : 6 Moti. zSS. 

But if the plain (ili^ after he had obtained judgment in 
any pefoual adion, had lain quiet, and had taken no 
procefs of execution within the year, he was put to a new 
original upon his judgment, and no fire fatias was if- 
fuable at law on thg judgment, becaufe there was not a 
Judgment for any particular thing in the pafonal a/tion, 
with which the execuiioo could be compmd ; therefore 
after a reafonable-^me, which was a year and a day, ic 
was prefume^ to he executed, and the law allowed him 
no fire facias to (hew caufe why there ihould not be exe- 
cution; but if the party bad (lipped his time, he was 
put to his a^ioii on the judgment, and the defends, nt 
was obliged to (hew how (hat debt, of which che judg- 
ment was an evidence, was difcharged, 2 : Carth. 

30,31 : i^iVf. 351. 



EXECUTiaM. m.3. 


*To remedy thtii* toJ to iliike the formi of proceeding 
more uniform ill botk aAioni^ the ftutute or i. 

they^iWytfrfVi/ to tbc plaintiff to revive 
the judgment, where he had omitted to fee cjoecution 
within the year after judgment obtained* 

A fcirefmeim lies on a jadgmeut In ejeftment | for the 
words of (he aA are, She /ervUia^ Jivt tMfiutmdmcs^ Jhe 
mha quacunfui imtulatMp which comprehend all judg* 
mentr, and give the like remedy on them by /cin facias^ 
as the demandant had on a judgment in 1 real a£Uon 
at Common law. 1 SiJ 351 : tSaU. 6 QO. 

But though the general rule be, that the plaintiff can- 
not take out execution after the year and day without 
n/cirefaciast yet the rule mail be underftood with fome 
reltriAions. 

If hFufa\ Ca,/a\ ot be taken out wkbio 

the year and returned and awarded on the roll, the lame 
may be continued from term to term to the time of the 
execution thereof, although after the year: and be as 
effeftual as if the judgment had been revived by /art 
faiim. N-on R, E. 5 Geo. 2, But a Ft, fa, mud bt left 
with the proper oihcer before he will malce Che entry on 
the roll returned by the Iheriff. Jmp. K. B, 

If the defendant brings a writ of error, and thereby 
binders the plaintiff from taking his execution within 
the year, and the plaintiff in error is nonfuit, or the 
judgment affirmed, the defendant in error may proceed 
to execution after the year miboni 2 /cite facias n becaufe 
the writ of error was a fupeifcdcas to the execution, and 
the plaintiff mull acfuieke till he hears the judgment 
above ; befides while the caufe is Aill fub judiu^ it is not 
known whether the plaintiff fliall recover, or not, and 
the year for the execution ought to be accounted from 
the final judgment given. Cr 9 ,Jae. 364: Tsh, 7: 1 
Rd. Jhr, 8^9 : 4 Leon, 197 : 5 Co, 88 : Carth, ajb-y : 6 
Mod,%%^. 

So if the plaintiff hath a judgment, with flay of exe- 
cution for a year, he may, after the year,^ take out his 
execution without xbt fare facias ^ becaufe the delay is 
by confentof parties, and in favour of the defendant; 
and the indulgence of the fisall not turn to bis ptf 

judicct nor ought the defefHnHHT to be allowed any advan- 
tage of it, when it appears to be done for his advantage, 
and at his inilance. t Mod. 2 ^%i l Rol. Rep, 

But if the defendant had been tied up by an injun^ion 
out of Chancery for a year, yet he cannot take out exe- 
cution without nfche facias^ becaufe the courts of law 
do not take notice of Chancery injundlions, as they do of 
writs of error ; befides, in that cafe it had been no breach 
of the injunction to have taken out the execution within 
the year, and continued it down by w’ nou mifit breve ^ 
which cannot be done in the calc of a writ of error, 
eaujc that removes the record out of the court vibete the 
judgment was ; and therefore there can be no proceedings 
below till it be affirmed, and returned to the inferior 
courts. 1 Salk, 322 : 6 Mod. 28S S. C. 

In debt, if defendant acknowledge the a^on for 
part, and as to the remainder pleads to iffue, and the 
plaintiff harhjui^menc for that he confefleth ; here he 
moy not have execution till the iflhe is tried for that 
whnch he is to recover damages: though if he releafet 
xhe damages, he may iuve execution prefcntly for the 
'reft. 


f. All judgments of htferm courts in debt are tole eae« 
CUM in tbr pifculear JurifdiBions where given, and cannot 
be removed to be executed by the fuperht' courts, Cro, 
Car. 34. 

Now by Stat, 19 Geo, 3. c. 70. f 4, where tnal judg- 
ment (hall be obtained in any foit in any inferior court 
of record, any of the couits at WeHminfler on affidavit 
thereof, and that execution has iffued againff the defen* 
dant*s perfon or effeds, and that they are not to be found 
within the jorifdidion of fuch inferior court, may cauft 
the rtcovd of the judgment to be removed into fuch fa- 
perior court, to iffue execution thereon, in the fame man- 
ner at in judgment obtained in the faid fuperior courts. 

If a iudgment given in another court be affirmed, or 
reverfod for error in B. R. becaufe the proceedinga 
in the court below are entered upon record in the 
ATfffg’x Bincht the party fhall have execution in that 
court: And to if a judgment of debt, ^c. in the Commoa 
Fleas be affirmed in B. R. oa a writ of error. 5 Rep, 88. 
Though where the record of a judgment given in C. B, 
is removed into B. R. the party cannot take out execution 
upon It, without a fiin facias quare cxeeutioncm baberu 
non dtbeat. i Lill. Abt , ^ 6 %, And where a writ of er« 
ror is brought in the Exchequer Chambe'» to reverie a 
judgment in B. R, if the judgment is affirmed there, yet 
that court cannot make out execution upon the judgment 
affirmed; but the record muff be cranfmitted back to the 
court of King*! Bench, where execution muff be done* 
1 till. 565. See title Error, 

As an execution is an entire thing, he who begins muft 
end it ; a new ftieriff may diftrain an old one to fell 
the goods on a difitiugas mper vicecom* and to bring the 
money into couit, or fell and deliver the money to the 
new iheriff ; and the authority of the old Aieriff con- 
tinues by virtue of the firff writ, fo that when he bath 
feixed, he is compellable to return the writ, anti liable 
to anfw'tr the value according to the return ; likevVife 
by the foizure the property of the goods, (sfc. is diveffed 
out of the defendant, and be is difeharged, whereby 
no further remedy can be had againff him. 1 Salb, 322; 
5 Salk. 159. 

A iberiff (hall have his foes for executions, upon a 
writ of capias ad fati faciendum for the whole debt; upon a 
fiei fac. according to the Aim levied ; and on an elegii it 
is held by fome, that he fhall have foes according to 
what is levied, and by others for the whole debt reco- 
vered, becaufe the plaintiff may keep the land till be is 
fatisfied the intire debt. 1 Salk.^n. Where the flieriff 
hath n fieri facias or ca.fa. againff a man, and before 
execution, he pays him the money, execution may not be 
done afterwards ; if it be, trefpafs or falle imprifonmeuc 
lies. 3 Rep. 93 : 12 Co;. B, R, See title Sberifi, 

It is laid down as a general rule in our books, that 
the (heriff in executing any judicial writ, cannot break 
open the door of a' dwclling-honfe ; this privilege, which 
the law allows to a man’s habitation, arifes from the 
great regard the law has to every man’s fafety and quiet, 
and therefore protefls them from the inconveniences 
which muff neceffarily attend an unlimited pq^er in the 
Aieriff and his officers in this re(pe£\ ; hence, evefy 
man’s houfe is called his caflle. 3 Co 91, 3 luf. 162 ; 

Moor 6C>8 : Telvm,uB : Cro, tax, 90b : Da*t, ^her. 350. 

Yet in favour of executions, whiwh are the life of 
the law, and efpecially in cafes of great ncccffity, or 

wher^ 



EXECUT 

fl\c Tiifffy of tbe. awJ Comiiionweahh are 

concerned, this general cafe hath the^foilowirg excep- 

tio?i5. 

1 It. That wh<*nevcr rlie procefs is attlic fuitof the King, 
the iherift oi his otHcer mav, after ret^ucil to have the door 
wpenajl, and rcfafal, bicalc and enter the houfe to do 
cxecuiiorr, cithc, on the pa^'ty^s goods, or take his body, 
as the cafe fliall be. 5 C^. 91 /\ 

2 ily. Soin a v\rit of fenin or h(iheveftif:as pofft'JtQnr*n in 
. ejectment, the iheriit' inayjultify breaking open the door, 

if denie I cntrcjue by the tenant: for the end of the writ 
being to giv'c the p^rty full and aChial pofle-Hion, confe- 
quenrly the flipriff mutt have all power necefihry for this 
,cnd ; beiKles, in this c^fe the law docs nor, after uhc 
juJgment, look upon the houfr as belonging to the ic- 
oant, but to him w'ho has recovered. 5 Co, 91 . 

3dly. Alfo this privilege of a man’s houle 1 elates only 
to luch execution as bimfelf ; and tnertfore if a 

fd ias be dirc£lcd to the flietifT to levy the goods of 
A, and it happens that goods are in the houfe of 
It. if after requefl: made by the IhentF to B, to deliver 
thefc goods, he refufes, the fhcrift may well jnllifv the 
breaking and entring his houfe. - f\ 93 <« : i 18(7. 

4thly. It hath been adjudged ih<it the Iheriff’, on a /in/ 
fdcins may break open the door of a barn, ft.inding at a 
dill.ince from the dwelling houfe, without requeibng the 
owner fo open the door; in the fame manner as he may 
•neer a clofc, i ^'hL iH 6 ; i Ktb. 6^15. S. C. 

5thly.Soon a when the flierilFor hiso/hcers 

are once in the houfe, they may break open any cham- 
ber-door or trunks for the compleating execution. 2 
87. 

6ihly , So if the (he nff’s bailiffs enter the houfe, the door 
being open, and the owner locks them in, the iheriff 
may juftify breaking open the door, for the fetting at 
liberty the bailiffs ; for if, in this cafe, he were obliged 
io Hay till he could procure a homwe u'pit'gidnt/o, it might 
be highly inconvenient; alfo it feems, that in this cafe, 
the locking in the bailiffs is fuch a dillurbancc to the 
execution, that the court will grant an attachment 
for it. Pdlm. 52 . Go. yac.p. 555. C: 2 Roll. Rep. 132 : 
S. C. 

ythly. That if the flieri/f in executing a writ, breaks 
open a door, where he has no authority for fo doing by law, 
yet the execution is good, and the party has no other 
remedy but an adion of trefpafs againit the iheriif. 5 
Co ()l a. 

If the (hcriff refulbs to execute any judicial writ; this 
is a contempt to the court, for whLti an attachment will 
be granted. 1 Sa/I. 323. 

So if he executes the writ, and makes a falfe return, 
the party injured may have d;/ ail ton on the ^.n/t agaiult 
him. I Snlk. 323. 

4 By a rcleafe of aU/uits, execution is gone ; fhir no one 
can have cxvruiion without *pra)er and 4uit, but the King 
only, in whofe c.are the judges ought to award execution 
fx without any fuic : And a relcafc of all eMeutuns 

Mrs the King* By rcleafe of all debts or duties^ the de- 
icndaniis dUcharged of the extiuti^n^ becaufe the debt or 
«lfKy on wlich it is founded is difeharged: But if the 
body of a man be taken in exuut.on^ and the plaintiff re- ' 
leafe all a£lions, yet he (ball remain in execution, Co. Lit, 

. if a judgment if given in adion of debt, and the 


ION. m. 4. 

defendant taken in execution^ the plaintilf releafeth the 
judgmtni^ the body (hall be dilchargcd of the e.xrcution% 
And if thepIaintiiT after judgment rcL^afech ^j// 
the cKectitioH^^ difeharged. Ibid, where one is in e\ww- 
tloTi at my fuit, and i bid the (hfeHff let him go; this ii 
a good difebarge and relealc both to the party and flieriff. 
Poph.ioj. * 

But if the plaintiff make arefcafe to the defendant Be* 
in^ in execution^ or other ad amounting to ^i.difchaige ; 
it will not be a diicharge ip/i faHos but by this means he 
may have the fame. 5 Rep, 86: Dyer 152. 

By Stdt. 32 Geo, 2. c. 28, if a defendant charged in 
execution for any debt^ not exceeding ioo4 (extended 
by ^tat. 26 Geo. 3. c. 44, for five years to 200 /. will, fur- 
render all his effech to his creditors (except his apparel, 
bedding and tools of his trade not amounting in the 
whdte to the value of 10/.) and will make oath of his 
pundual compliance with the ilatute, fuch prifoncr majr 
be difeharged unlefs the creditor infills on detaining him ; 
in which caft he (hall allow him 2 j. 4^/. per week to be 
paid on the full day of every week, and on failure of 
regular payment the prifoncr (hall be difeharged. Vet 
the creditor may at any future time have execution 
agair.ll the lands and goods of fuch defendant though 
never more againtt his perfon. And on the other hand 
the creditors may as in cafe of bankruptcy, compel under 
pain of tranlportation for feven years, f^uch debtor to 
make a difeovery and furrender of all bis effefts for their 
benefit ; whereupon he is alfo entitled to the like dif- 
charge of his perfon. See further lit. ; Injohent. 

Perfons thus charged in execution in order to cake the 
benefit of tliefe a^U are to exhibit a petition to the 
court whence the procefs iffued, with an account of 
their whole ellace upon oath, praying to be difeharged, 
lie. And thereupon the court lhall order the priioncr to 
be brought up, and his creditors fummoned at a ceirain 
day, when the court. in a fummary way is to examine in- 
to the fame, k^c. and order the eflace and clefts of the 
prifoiier to be alTigned to the creditors by indorfement oil 
Che back of the petition. { 13. 

The prifoners (except in ^sdon and ff'efimhjler) before 
they petition any of the colNb, from whence the procels 
iffued, for a rule to be brought up, are to give notice to 
their creditors in writing, that they delign to petition, 
and alfo a true copy of the account or fchedulc of their 
whole ettates which they intend to deliver into the court, 
t^sfe. And then, upon fuch petition, the prifoners lhall 
h.ive a rule of court to be brought to the next adizes 
for c^e county, at an expence not exceeding iid. a mile, 
to be paid to the olHcer out of the effefls of the prifoners, 
ifc. And the creditors mult be fummoned to appear at the 
faid alTifes by order ferved on them, or left at their houfes 
thiity days before ; and at the affiles, the judges on exa- 
mination (hall determine the matter, and give judgment 
and relief; a record of which judgment is to be returned 
and certified to the court whence the procefs i/Tued, on 
which the prifoners weie taken in execution. No perfon 
charged in execution, (hall be allowed to exhibit a petition 
to any court at law to be difeharged, purfuant to the above 
afts, uniefs it be done before the end of the next term 
after he is charged ; and thofe llatutes Dial] not relate 40 
any one taken on a capiat foe running cuttomable goods^ 
(Sc. i 14, 15. 


IV. 



EXECUTION, IV. V. 


IV, I . Writ* of execution bind the property on- 

ly from the time of the delvvny^of the wnts to the (hcriff‘; 
who upon receipt thereof indorfes the day of the month 
when received: But land\% bound from the day tf the 
judgments Stat. 29 Ca)\ 2. r. 3 : Cto. Car. 149. But the 
judgment mufl ^ docketed according to the direflions of 
^tat. ^ M. c.^o\ by which for the greater 
fecurity of purchafers, it is enaded» that the clerk of 
the efToins of the court of C. B. the clerk of the doggets 
of the court of King's Bench, and the mafter of the of- 
fice of picas in the court of Exchequer, fhall make and 
put into an alphabetical dogget, by the defendant’s 
names, a particular of all judgments by confeiTion, rrou 
fum infojmatm^ nih'il diett, &c. entered in their feveral 
courts, and that no judgment not doggeted, and 
entered in the books as aforelaid, ihall affect any lands 
or tenements as to purchafers or mortgagees, or have 
any preference againd heirs, executors or adminiHrators, 
in their adminiliration of their anceflors, teilators, or ia- 
Ceilate’s eftates. Sec title Judgment. 

Notwithdanding this ftatutc, if after the writ deli- 
vered to the (heriff, and befoie e\CLutiun is ixeiutid^ the 
defendant becomes Innhupt^ that will hinder execution. 
3 Salk. 159. See title Banhupt. 

The plaintitf takes out execution by fieri faclat agalnll 
the defendant ; ail the goods and chattels chat he had 
at the time of the execution, will be liable to it; And 
where debt or damages are recovered, the plainiifF rtiall 
have execution of any land the defendant had at the time 
the judgment \ not of the lands he had the day when 
the firft writ was purchafed. Rd. By Stat. 29 

C. 2. r. 3, Sheriffs may deliver in execution all lands 
wheicof others (liall be feifed in trull for him againll 
whom execution is had, on a judgment, 

The fale of goods for a valuable confidciatlon, after 
judgment, and before execution aw-'rded, is good: And 
if judgment be given againll a Icflec for years, and after- 
waids he felleth the term befoie execution, the term af- 
figned bond fide is not liable ; alfo if he aHign it by fraud, 
a id (he affignee fcllb it to Another for a valuable confider- 
aiion, it is not liable to execution in the hands of (he 
f/*cond affignee, (Jodb, 161 : 2 Nelj.jibt. 7S3. If a per- 
ion his a bill of fale of any goods, in nature of a fe- 
cu'ity for money, he (hall be piefcried for his debt to 
one who hath obtained a judgment againft the debtor be- 
fore ihofe goods arc fold ; for till execution lodged in 
the llicriff’s hands, a man is owner of his goods, and 
may difpofe of them as he thinks lit, and they are not 
bound by the judgment. Pi el. (.h. 286. But where 
a man generally keeps poifellion of goods after kile, 
it will make the fame void againll others, by the 
ilatuie ('f fraudulent con\ eyanet s. And where on an 
execution, the ownci of i he goods by agrcenient was to 
hate the pofiiilion of tlu*m upon certriin term?; after- 
wards another got jiidgtncMit ag.iinll the fame peilon, and 
took thofe goods in cxtLUtion : h was adjudged they were 
liable, and that the £ill execution was by fraud, and 
void againll any fiibfciiucnt creditor ; bccaufe fheje was 
iiQ ch.inge of the pofl’cllion, and fo no alteration of pro- 
perty. ibit/. 287. St c title F,autL ' 

A juii/aciis being executed fi lurliilently, Sifinl fniias 
^at the lint of another perion afterwards lh.*ll Itand good, 
and be preferred ; and on trial, it is a mutter proper to 
be left to a jury, 1 ITtlJ. 44. 

VuL. 1. * 


Where two writs of fieu faems ag.iiiiA the fame de- 
fendant are delivered to the llicriffi on different days; 
and no fale is actually made of the defendant’s goods, 
the firll execution mull have the priority, even though 
the feizurc was firll made und<er the fubfequent cxecimon. 

1 Trim Rep. 729 — But where the Ibenfflu.s given a bill of 
fale to the perfon claiming under t!ie fccorni cv.arion, 
this entitles the latter to fecurc his debt, an 1 ihe fl.crifi is 
liable to the plaintiff ho delivered the liril writ. 7^731. 

Execution may be made of lands that the defendant 
hath by purchafe after the judgment ; although he fell 
the fame before execution. Rdl. 892. 

The Stat. 8 An. c. 14, duetts that where there ii 
an execution againll goods or chattel:, of a tenant for 
life, or years, the plaintiff before removal of the go'Jils 
by the execution is to pay the landlord th? rent ot tho 
land, FAc, fo as there be not above a >car du *; and if 
more be due, paying a year’s rent, the plaintiff may pro- 
ceed in his execution, and the Ihcriff fhall levy the rent 
paid, as well as the execution money. 

But a ground-landlord cannot come in for a ye ti’, icnt 
in the cafe of an execution againll an under-leliee : fur 
the ffatutc only extends to the iinrncjiate landlord. 
Su\ 787. And the landlord mull give th,i liieriff notice, 
or he is not bound, i Str. 97. Vide 2 fCiij 140. 

2. The King by his prerogative, may have execution 
of the body, lands, or goods of his debtor, at his elec- 
tion. Hob. bo: z Inft. 19; z Rol . Ah/ . z . 

As to the King’s execution of ^oods^ the fame relates 
to the time of tire awarding thereof, which is the ttfie of 
the writ, as it was in the cafe of a common perion at 
law; for though by the 29 Car, 2. cap. 3, no execution 
fliall bind the property of goods * but from the time of 
the delivery of the writ to the (hcriff ; yet as this uSt does 
not extend to the King, an evtent of a latir ttjle fuper- 
fedes an execution of the goods by a for met writ ; becaufts 
by the King’s prerogative at Common law, if there hr.il 
been an execution at the fubjeclVs luir, and aftcrwnrdj aii 
extent, the execution was fuperfeded till the evtent w^s 
executed, becaufe the Public ought to be preferred to pri- 
vate property. 2 Kei.u . . Pa . 3 6 ^ . 

If tlie King’s debt be on lecord^ it binds the lands 
of the debtor, into whole h.inda fkever they come, bc*- 
caule it is in the nature of an original charge upon the 
land itfelf, and therefore mull fubjccl e\cry boily th.it 
claims under it; but if the lands were aliened in wlrde, 
or in part, as by granting a joiniiire beb re the debt con- 
m6l^d, fuch alienee claims prior to the charge, and in 
fuch cafe the land is not AibjrCil. bee 2 Rc/l. Abr. 1567; 
d^joo! 12b; 3 Leon. 239, 240* 4 L{0n lO. 

ExtChtmn for the Km^sd /. or p e i h 7, 

is always preferred bcfoic any ocher executions. 7 
20. And if a defendant is taken ^npias ud ,at .t a- 
Ltendum, and before the leiurn thereof a puu aiii \'rit 
jffucs from the E\^ for the debt of the ic.lrd 

a day btfore he was taken, here lie Hiall b* held in fve- 
cution for the debt and that (if the fubjtcl. 7 > n 

\cj-j . L.inds rutadtd irr the hands of the ifi'uc in tail, 
when fubje^t to the King’s extent, and where no:, ice 
7 R.p. 21. Sec alio this Ditl. titles Kng ; E.Ment, 

V. I. An execution may be fet alide -’s ir'eguirr, ly 
upi'JtdKiis'y .ind the part) ii n e rtiulinion , t'ru. Can uj 
400,401,408. it hath been rclohcd, I'lit a vmi ^ 

3 S crfi r 



EXECUTION, 

frriir is fu\'^i'thas fr^m the time of tlu' allowance: 
tliough if a V. ric of execution bo cveute.! before the writ 
of error is allowed, it may be rorurned af£erw3rd?. J 
^alk. 521. No writ of ex 'ration fliall be rt'Nod by any 
writ of error or w,> •v (j J 

in any adlion upon the cafe for paviiient of money, to- 
venant, detinue, trefpaf'), 'Jc. until ret ogni/.ance be en- 
tered into as direded by 3 i. crip. S 6//. Judgment 
was had again ft a pci Ton at and his goods at- 

tached there; and the court of B.R, bting moved to 
ftay the execution until a writ of error brought lliould 
be determined, they granted a hahtuis corpus^ but nothing 
to ft.iy the execution. 1 Bulfi, 26S. See title Eno), 

A defendant cannot plead to any writ of execution, 
(tho' he may in bar of execution to w fclrc fat.ui^ brouglit ;) 
but if he hath any matter after judgment to difeharge 
him of the execution, he is to have au,httz Qunela. Co, 
JAt.i'jO. O , move the court jur lelicf, which is now 
the ulual method. 

If hufbind and wife are taken in execu^’ozi for the debt 
nf the uife, the wife lhall be iifeharged ; foi the huf- 
band being in execution, the wife lhall not be fo alfo, 
and bccaulethc wife hath nothing Hable to the execution. 

I lev. 51 . 

Tlic execution of a hhuit^ is good without being re- 
turned; and where a man is taken upon n ca. /a, the 
e\ccution is good, though the writ is not returned . And 
lo in all cafes where no inqueft is to be taken, but only 
lands delivered, or feihn had, vvliich aie only mat- 
ters of fadl. f idr/. 67 : 5 Rep. 89. 

2. There were anciently caftlcs, fortrelTes and liberties, 
where they refiftcd the fherilT in executing the King’s 
writs, wliich creating great inconvenience, iho ftatutc of 
IVehu.z, cap 39. {\i EiL I.) hindered the flicnft from 
returning refeuers to the King’s vvi it of execution, and 
cirrclcd iiim to take \.\\tz poj/e cjrzr.tatflj. See the Stjt. and 
:Ne^jAin 368. 

The judges conftrued the words of the ftatute to extend 
only to txr and not to writs on mc(nc procefs ; 

that the Hierift' was not obliged to c.'irry the poje ^omitatus 
vnere the man was bailable, for they did not prefume, 
that in fuch cafes the King’s writ would be difobeyed. 
z AV d) Ah% . 3 6 S . 

The original of commitment for contempts feems to be 
deii\cd from this ftatutc; for fince the Iheriif was to com- 
mit thofc who refifted the procefs, the judges who awarded 
procefs mull have the fame authority to vindicate it; 
hence, if any one offers any contempt to hib procefs, ci- 
ihci by word ci deed, he is fiibjciSl to imprifonment dur- 
pleafurc, ■:chcvce the^ JhcAl not be tLli-icitJ 

' ihcut [hluiI commandment', 2 'bbeiv Abi . 308. 

iice tirli j DAt ; Er^oe', 

6te further on LMcutiom in civil cafes, in general 
Crzn. D y . that title, 

Ex' cutkjn (j r- C r ut r n als. Mu ft in all cafes as well 
capital as otherwile, be pei formed by the ftterifl' oi his de- 
puty; whofc warrant lor fo doing w3j anciently by precept 
under the hand and feal of the judge, as is ftill pra^tiicd 
in the court of the Lord High Steward upon the execu- 
tion of a pC 3 r. 2 Half 409. Though in the court nf the 
peers in pa Hament it is done by writ from the King; 
afterwards it w'as eftablifhed, that in cafe of life «hc 
judges may command cxeciuion to be done without any 
writ. FthcJj^y^, And now the ufage js fu the judge 
10 fign the calendar, a lilt of all the pnfoners’ naqaes 


-OP criminals; 

with the feparaV judgments in the margin which is left 
with the flic riff: the flieriff on receipt of thi^ warrant 
i> to do execution w^ithin a convenient time whi h in the 
country is left at large : n London, the Rccoi-der, afier re- 
por tiiig to the King 111 perfon the cafe of the fev^ral 
prifoaeis, and receiving his royal pleafurc that the I.iw 
mull take its courfc, iflucs his wan-juit to the fli'^i-ffs 
direfling them to do execution at the day and plau- af- 
llgncj. \>QC ^ State 7 ") :alj 33*' 43 * 4 403. 

It is held by CoJft' and Hale (2 //. P, C. 272, 

412,) that even the King cannot change the puniftimenL 
cf the law by altering hanging (or burning when ufed) 
into beheading ; tho’ when beheading is part of the fen- 
t« iijc, the King may remit the reft. And notwithftanding 
fame examples to the contrary, Odr maintains xhtiijudi- 
canduni ejl leytbus, non exemplis. Dut Others have thought, 
and morcjurtly, that this prerogative being founded in 
mercy, and immernorially exercifed by the crown, is part 
of the Common law. Fo/I. 270 ; 'N. B. \ b \ 19 
R\ni.Fcei 284. I'or hitherto, incvejy inftance all chefo 
exHiangcs have been for more merciful kinds of death; 
and liovv far this may alfo fall wiihiii the King’s power 
of granting conditional pardons, /z. by remitting a 
feverer kind of death, on con»lit‘on that the criminal 
fiibmits to a milder,) is a m tier mat may bear conlidcra- 
tion. 4 Cori?n. 404 — 'Phere .11 c ancient prcccvlents where- 
in men condemned to be lunged tiX fedonv have been be- 
headed by force of a fpecial warrant from the King, 
/>' idl, 104 : Staundf. 13, 

Sublequent jufticos have no power by the St\t, i E L 6 , 
c. 7, to award execution of per Tons condemned by for- 
mer judges; but if judgment has not been pafled on the 
offenders, the other juftices may giv ■ judgment and reward 
execution, 2 Haiuh P. C\ Ea ought tt) be 111 

the fame county where the rrifn\naj was triid and ron- 
vifted ; except the record of the atcaindpi be remove;.! 
into B. R. which may award execution in the coiiniy 
where it fits. 3 ///'. 3 1, 2 1 1 , 2 1 7. 

If, jpon a record removed, .'Ui outlawed perfon confefs 
himfeJf to be the fame perfon, execution JhalJ be had ; 
but if he deny it, and tnc King’s Attorney confclfcs he 
is not, he fhall be dilchargcd ; though if the Attorney- 
General take iflue upon it, the fame ii.ull be tried, z 
Hale's HijL P.C. \Q2, If a perfon, wKjn attainted, 

Hands mute to a demand why execution fliall not go 
agninll him, the ordinary execution fliall be awarded. 2 
JLiuk, P, r.ln cafe a man condemned to die, come to life 
after he is hanged, as the judgment is not executed till 
he is dead, he mull be hung again. F h ,89: 2 Hah 
P, C. 412: z JLreb, P.C: ^ Co > m 406. And fo was 
the law of old ; for if a criminal thu-> efcaped and fled 
to fanfliury he was not permitted to abjure the realm. 
Litz. jib. title Coiuf.e 33 

The body of a traitor or felon is forfeitt d to the King 
by thc execution ; and he may difpofe of it as he pleafcs. 
The execution of perfons under the age of difcrctioii is 
ufually refpited, in order to obtain a pardon. 1 Haeok. 
P. C. c. i. ^ 

By the S/ai. 25 Geo. 2. f, 37, pcrfons conviflcd of mur- 
der are to be executed the day next but one after fentence; 
[uiuefs thit happens to be Sunday; for which reafth' 
murderers are generally tried on a Friday to afford them' 
a merciful refpiteof one day more to prepare for eternity;] 
and their bodies delivered to furgeons to be anatoniifcd. 
'fhe judge may Hay the fcntcnce, and appoint the body 

to 
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to be liung in chains or anatomi/ed, bul not buried.-^ 
And, by the (.lij fl.4tiuc, to refeue the body of any fuch 
malefailor from the cuftody of the flierifF after execu/iou^ 
is made felony, punifhable by tranfporcation for ftven 
ycais. — .-^nd to refeue fuch criminal going to, or during 
execution, is felony without benefit of clergy. Sec this 
J)ict. title Rffue. Under this ad the time and place of 
the cxeciuioii are part of the judgment, but in no other 
i. ife whatever. 4 Co 7 fwi. 404. Sec further title MurJer ; and 
aj CO ihcfe executions in general, titles Trtafy^^ Felony and 
other profer titles. 

I‘'xccurnn may be avoided by a reprieve or a pardon ; 
whereof the former is only temporary, the latter (as to 
which, fee this Did. title Pardoti) is permanent. 

A Reprieve, from uprendre to take back, or more 
immcdidtcly from the participle ir/r/V;] Is the withdraw- 
ing of a fcntencc for an interval of time; whereby the 
cx<*vUtion is fufpended. This may be cx mhitrio judids^ 
either befi^re or after judgment ; as where the judge is 
not fatislicd with the vci did, or the evidence is fufpicious, 
or the indidment is infufiicient, or he is doubtful whe- 
ther the oflence be within clergy; or fometimes if it be 
a fmall felony, or any favourable circumlfances appear in 
the criminal’s charader in order to give room to apply 
to the crown for either an abfolute or conditional pardon, 
'rhefe arbitrary reprieves may be granted or taken off 
by the jullii es of gaol delivery, although their feflion be 
iindhed and their commifTions expired; but this rather 
by common ufage than of Itrid right. 2 HaL P, C, 412, 

Reprieves may alfo bo ex necijfttate h^is, 

H a woman quick with ( hild be condemned either for 
tiea^on, or felony, flie may allcdgc her being with child 
ill Older to get the execution refpited ; and thereupon the 
ihcriff, or inarlhal iliall be commanded to cake her into a 
private room, and to impanel a jury of matrons to try and 
examine \\hethcr Hie be quick with tiiild or not; and if 
they find her quick with child, the execution fliall be 
refpited till her delivery. But it is agreed, th.'it a woman 
cannot demand fuch refpitc of execution by reafon of her 
bc' ig quick with child more thin once ; and that ihc can 
neuher fave herfelf by this means from pleading upon 
her arraignment, nor from having judgment pronounced 
againll her upon her convidion. Alfo it is faid, both by 
Siaundtoul Coke, that a woman can have no advantage 
fi.iii being found with child, unlefs (lie be alfo found 
quick with child. 2 P. C. r. 5 1. § 9, |0. 

Another caufe of regular reprieve is if the ofTender 
become non compos between the judgment and the award 
of execution. iIIaLP.C. 370. For regularly though a 
man bc tompos when he commits a capital crime, yet if 
he becomes non compos TSxti , he ihall not be indided; if 
after indidment, he iTiall not be convided ; if after con 
vidion, he (hall not receive judgment; if after judgment, 
he (hall not be ordered for execution : for the law knows 
not but he might have ofi'ered fome reafon, if in his fenfes, 
to have flayed thefe refpedive proceedings. It is there- 
fore an invariable rule when any time intervenes between 
the attainder and the award of execution, to demand of 
the prifoner what he hath to alledge why execution 
Biould not be awarded againft him ; and if lie appears 
urtic infane, the Judge, in his difcrction, may and ought 
ko reprieve him. 

The party may alfo plead in bar of execution ; w'hich 
plea maybe either pregnancy ; (of which above;) the 


King’s pardon, an ad of grace; (See title P/ir//w;) or 
laftly diverfuy of perfon that he is not the fame that 
was attainted and the like. In this bill Cdfe n jury (l^ali 
be impanelled to try this collateral illuc, nainely ihi 
identity of his perfon ; and not whether guilty or inno- 
cent; for that has been decided before; and in thefe col- 
lateral idiies the trial (liali be wftantiiy and no time al- 
lowed the prifoner to make hjs defence or produce his 
witncfTcs unicfs he will make oath that he is not the per 
fon attainted. iSid.jz: 42. Neither fiiall any 

peremptory challenges of the jury be allowed the p?i- 
foncr; though formerly fuch challenges were held to be 
allowable whenever a man's life was in qiieftion. i A' .'. 
61 : Fo/l, 42,6. — Stauud/. P. C, 163: Co. Liti. 157 : Ho!- 
Sum. 259. 

Every judge who hath power to order execution, hath 
power to grant a reprieve; and execution is often llaiJ 
on condition of trqnfportaiion. See Stat. ^Geo. 3. c. 15, 
for a power given to judges of alTife to rcpiicve for the pur- 
pofe of obtaining a conditional pardon. See alfo this Did. 
titles 1 ) anfpoj taiion: Felony : Cleigy^ 2 Hawk, P, C. c, 5 I.— 
But no prifoner convided of any felony, for which he 
cannot have his clergy, at the Seflionsat the Old Bailey for 
London and Middlejlx, Uc. ought to be reprieved but in 
open Seflions ; and reprieves arc not to bc granted other- 
wife but by the King’s exprefs warrant. AW. 4. 

Execution of Siatutbs. The couit of Star-Cluim^ 
bei' creded in the reign of King Hm. 7 was (aid to be 
for the execution of jlatutes^ &c. Stut ^ Hitt, y, c, 1. 

Executioni. pvciENDA. A Writ commanding exe- 
cution of a judgment, and diverfly ufed. 

Exccutioni: facifndv in V\ i i HhRN amium. A writ 
that lies for taking his cattle, who haili conveyed the 
cattle of another out of the county, fo that the (herifF 
cannot replevy them. Rrg. Otig. 82. See title RtpUziu. 

Exicutionf. Judicii. Is awrit direded to thcjiidgcof 
an inferior court to do execution upon a judgment therein, 
or to return fome reafonable cauie wherefore he delays the 
execution. F^N,B. 20, If execution be not done on the 
firfl writ, an tdia^ (liall ilTue, and a pluties with thia claufe, 
I t / caifam n^his figufccs qiiarcy And if upon lliis writ 
execution is not done, or fome reafonable caufe returned 
why it is delayed, the party (hall have an attachment 
againll him who ought to have done the execution, 
returnable in B.R,otC.B. Ntw Nat. Bt . If the 

judgment be in a court of record, tiiis writ (hall be 
direded to the /V^/Vr/ of the court where the judgment 
was given, aod not unto xhc ojuei of the court; for if 
the oflicer will not execute the writs direded unto him, 
nor return them as he ought, the judges of the court 
may amerce him. Hid, Sec title Exmition III. 3, and the 
Sint. \()Geo. 3. c. 70. there mentioned. 

One may have a writ de eX'\utione judicii out of the 
Chancery to execute a judgment, in an inferior court, 
although a wiit of error be brought to remove the re- 
cord, and reverfe the judgment; if he that brings the 
writ of error do not take care to have the rccoid iran- 
(cribed, and the writ of error returned up in due time. 

1 Li/. Ah .562. 

EXECUTIVE POWER. The fupreme executive 
power of thei'e kingdoms is veiled by our laws in a fingie 
perfon, the King, or Queen, for the time being. 1 Lomm, 
190, Oi/f. See title King, 
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EXECUTOR. I. 2. 


T’1XKCTJTX)R. Laf.'] One appointed by a man’s laft 
w'i!I and tflhimcnt, to perform or fxtcutr the contents 
thereof after the teftator’s dece.ife; and to have the dif- 
pollng of all the tcflator’s fubllancc according to the tenor 
of the will: he anfwers to tlicAf;vj dtjv^natus or tefia- 
7 /in'i.irJus in the CVi*// //le, as to debts, goods and chattels 
cf his tellator. Tnms i!t />y. 

The rights powers .iiul duties of EXECU 1 ORS and 
ADMINISTK A'l'ORS. being in many refpeifs fimilar, 
and the fc venal determinations in the books, being generally 
applicable to both, it feeins moll methodical and ufefuJ 
10 LonliJer them together ; for which purpofc, reference 
is made from title .1 (nuniji) ato) to this place. The pre- 
fciu fummary is founded on Cotnmcfitayies\ having 
varioiu points and heads from other fources interwoven on 
f!ijt excellent ground work. See 2 Cemm. c. 32. hor par- 
licclar in form.'ition at large on thefe fubjedls, fee alfo Co/», 
D \‘ . titles Ainiu'!:, atim and Ad^n 'mjv ator j and alfo Vinet 
Abnr m it title K\t\itiu}\ 

I. 1 . (^/ d'-' Al'pQritmcnt of Ailrnifijhntors hi Cafes of 
1 .tclhicy. 

7. li -lu AJaStnljl) fill he u'vokeu, 

II. Of i''e Afpfintmifit rf E.\i . ton^ and particular Ad- 
m ^>ati3r; : and Ice IV. 

III. 0/ dd.w,.ffa'/ouf to 'Next of Kin, or on Failure of 

V. : :ind fee V. 8. 

IV. Of the D'driAnm m Inter tjl let .I'cen Execulnr s and 

Ad": If •/.'> aioi s. 

Ci/' t hr Dhfv of Executors atJ AdminifratorSt 

1. 0 / Exe'^yor de Ton tort, 

2 . Of ib' d‘ Lf> yd. 

3. Eroi h t^'€ // dh 

lil fL'n\^ In nt > v. 

t, . CtHtCi:,! il\ Co ,h, 

t). lie Crh;,, in d\r ouhr of I^iiori/y, 

7. ; and fee title Lr^aev. 

8. D rrihr'iGH of the Rfidtu^ to the Executor him- 
ftfoi fit xt cj kin\ ar.d hticiii^ 

Oj the Cijtu:'i< oj London and York, 

a to Jot' frit 

fl. I. {)f Ai^ti'jiK ! and ii ^^(lirfi Admnrjlraion, 

2 — — £.k t eu ter — And her, in 

ol iJtvallavit. 

I. I. In cafe a perfon makes no difpofition of liis 
rfft-'ts by will, he is faid to die inti/latL ; and in fuel) 
i Its it IS laid, that by the old law, the king was entitled 
to fcixc upon his goods, as the gencial liuJlee of the 
kingdom. 9 AV/'. 3s — 'i'his pierog.uive the king con- 
tinued to cxcrufc lor fome lime, by Ijis own miniilers of 
jn'licc; and piobably in the cruinty court \..i^je m o.teis 
of all kinds v.-'iv dctcrniineJ ; and it \s a granted as a 
fianchlle ro m.iny hnal.s of manc-rs ..nd lUhiis, v\liO Ji.uc 
to this d.iy a picl.jiptive right to giaiit aominiilraiion m 
tneir inteilate tenants and luitors, in their ow n Cour ts- 
baron, and other Cimii* , cr to iiave their wills ihtic prov- 
ed, in cafe they make .my. Q)Rip. 37, Afterwards the 
crown, in favour ul the ciuin.h, invellcdrhe pIclilte.^ \siih 
this branch of the prerogative ; ai’d ibcii the Ordinary. 
iT'iolit feize ihe p/'ods .and kce[' n.eni vvithoirt w.nUing ; 
and alk) might gue,^alien or i( ii ineiii at h:s will, and 
^ilpofe oi *J:e money in floi j being thus, probably. 


merely the king’s almoner in his diocere. Find Law 
t\.: PIoivcLzyy, 

As the- Ordinary had thus the difpofition of inteftates* 
cfFcdls, the probate of w ills of courfc followed ; for it was 
thought jull and natural, that the will of the deceafed 
fliould be pro/ed to the fatisfa^lion of the prelate, whofe 
right of dillributing his goods was fiipetfedcd thereby. 

By degrees, through an abufe of this power of the 
Ordinary, often complained of before it was redielTed, 
the Popilh ckrgy fccurcd the inteftate’s cflatc to them- 
feJvcs, without paying even his lawful debts ; for which 
rcafon it Avas enaded by Etat. U'^e/lm. 2. i, A. D. 

1285.) c. 19, that the Ordinary fliall be bound to pay 
the debts of the intellate, fo far as his goods will extend, 
in the fame manner as executors were bound in cafe of a 
wdll. — But dill the rcfidue remained in the hands of the 
Ordinary, and thecoRtinued abufe of this power at length 
produced the Stat. 31 i?. 4. c. ii ;(A.D. 1357 ;) which 
provides, that in cafe of intellacy, the Ordinary fhall de- 
pute the iiearrfl and mod lawful friends of the deceafed 
to adininiller his goodr, which admiuijiratcrs are put upon 
the fame footing, with regaid to fuits, and to account* 
ing, as executors. — The next and mod lawful friend is 
interpreted to be the next of blood, who is under no legal 
dvfabilities« 9 Rep. 39. — The Stat, 21 H. S. c. 5, enlarges 
the power of the ecclefiallical judge a little more ; per- 
mitting him to grant adminidration cither to the widow 
or the next of kin, or to both of them, at his difcrction ; 
and where two or moreperfons arc in the fame degree of 
kindred, gives the Ordinary hiseledion to accept w hich he 
pleafes. 1 Sid. 179: Rajm. 93 : l Show. 351 : 1 S.ilk, 36. 

On this footing now Hands the general law relative to 
the appointment of adminillrators — Who are the ?:ext of 
blood, or as it is ufually called ne.xt of kln^ is dated />«/?. 
III. V. 8. 

2. The Ordinary ought not to repeal letters of admini- 
Jirationy^MvAx hc hath duly granted ; but if they are grant- 
ed to fuch peifons who ought not by law to have them, 
he may revoke them. 1 L///. 38. For jiid caufe they 
may be revoked, as where a perfon is a lunatick, 

And if granted where not grantable, they may be repeal- 
ed by the delegates. 1 Lev. 1^*7, 186. If ndminift ration is 
granted, and afterwards a will is produced and proved, 
ihc adminijh ation fhall be revoked ; and all ads done by 
the admimjlr aior are void. 2 Rol.Ahr. 907. If a citation 
is granted againd a dranger admmijirator , and his 
Jhiit'cii is revoked by fentence, yet all ads done by him 
bond fia\ as adwiniftr ator are good till the revocation ; tlie 
admniiflration being only voiilabJe. 6 Rip. 18:8 Rtp. 135, 
lJut if there is any fraud, a creditor may have relief upon 
llie Stut, 13 Eh%.cap, 3, And when the Jirll ai.minijtra- 
lion is merely void, as granted by a wrong peric 3 n, li 7 V. it 
IS otlicrvvilc: fo when there is an appeal from the grant 
v'f the ad'ia,.ipr ati^n, to lufpcnd the forme, decree. 5 Rep. 
30. Admimliriitiun vv.Ij gi anted to .7* Jmd hc relealed all 
acliont, and afterwards the admin. jh ation was revoked, and 
declared void; this releafc was held good. 1 Rro.cnl. 51, 
If it had been without confideration ? If an admini* 
j train} gives goods away, and then admintfiraiion is revok- 
ed nr repealed, *tis laid the gift is good ; except it be by 
covm, vv.ien it ihall be void only ag.iiiid a creditor'l*Y 
datuie: and vvhci’c the adminiltrator after man/ goodV 
auniinidcrcd, had his adminidration revoke J| and it was 

committed 
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eemmitted to J 7 . who fued the firil adminiflrator for goods 
vnduly adminiftered, it was held that there was no reme- 
dy but in Chancery. 6 Ref.i^: C/rv^/. 44 : j^Shep*Ab* 
SttHoh. 266.— But in fuch a cafe as this it Teems 
that the fecond adminiflrator might maintain an a^ion at 
law again fl the firfl^ for money had and received^ ^c, 
or trover for any goods remaining in his pofTeflion* or by 
him converted and not duly adminiflered. 

In 2 Leon 155, it is faid, where the firft adminiflration 
is '!/(?/</, the adminiflrator who under that adminiflration 
takes the goods is a trerpaffer. Letters of adminiflration 
•obtained by fraud are void. 5 Rep» 78 : 6 Rep, i8> 19: 8 
Rep. 143. 

See the fevcral cafes on this part of the fubjcfl colledlcd 
in 1 Com. Dig, title Admlm/trator (Bt 8,); the rcfult of 
which (as given in Bwn^s EccleJiaftUalLaiv 
that an adminiflration may be repealed, although not 
arbitrarily, yet where there fhall be a juft caufc for fo 
doing ; of which the temporal courts are to judge. 

IL All perfons arc capable of being Executors, that 
are capable of making wills, and many others befides ; 
as fcme-coverts and infants: nay even infants unborn, or 
in '^cnt)r fes mens may be made £xCi:uCors« Sjmb, 

/>.!.§ 63*5. 

A popilh rccufant convi< 5 l cannot be an executor. 9 
Rep. 37. A mayor and commonalty may be executors. 
i Rf>L Abr, And King is made executor, he 

appoints others to take the execution of the will upon 
them, and to take account. 5 Rip. 29. 

It Teems agreed, that by our law, an alien, or one born 
out of the allegiance of our King, may be an executor 
or adminiflrator; alfo it hath been adjudged, that fuch a 
one fhall h.ave adminiflration of leafes as well as perfonal 
things, beraufe he hath them in outer thuit., and not to his 
own ufe. Off. of Ex, 17. 

But it has been long doubted, whether an alien enemy 
fliould maintain an adion as executor ; for on the one 
h ind it is faid, that by tlic policy of the law, alien one- 
n.i s ftiall not be admitted to aftions to recover eflc^h, 
vhich may be carried out of the kingdom to weaken 
ourl'clvcs and enrich the enemy, therefore public utility 
mull be prefeired to private convenience ; but on the 
other hand it is faid, that thofe eftefls of the teftator 
aic not forfeited to the King by way of irprifal, becaufe 
they aie not the alien enemy's, for he is 10 lecover ih»-m 
for others ; and if he allows fuch alien enemies to pofl'cfs 
the effects as well as an alien friend, he muft allow them 
power to recover, fince in that there is no difl'crencc, 
and by conleipiencc he mu 'I not be difabled to fue for 
them; if it \sere othervvife, it vsouki be a piejudice to 
the King's fubjcAs, who could not recover their debts 
from the alien executor, by his not bemg r.blc 10 get in 
the aflets of the teftator. Cjo. Eh... 083 : ^ j 1 : Car^ 

ttr 49, 191 : Shi. 570. 

But an excominiinicatcd perfon c.'innot be an e,\ccutor 
or adminiflrator, for by the excommunication he is ex- 
cluded from the body of tlie church, and is incapable to 
1 ly out the goods of ilie deceafed to pious ufwS. Co, Lit. 
fj [ ; Snii/ib, 3 ^9 : do L/fj 83. 

infant can i\t\ as i xctMtor till the age of 17 years; 
.^11 which lime aJinlniltiMiiun muft be granted to Ionic 
Olhcv ihirnn/e mihorc tctotc* H'mt , Ojj , kx, e, 1^6 i 6 Rep. I 
^7 : 4 /;y/. 335 . j 


And if the right of adminiflration devolves on an infanf, 
adminiflration durante mhtore eetnte is to be granted till he 
arrivesat 21. Godolpb.ioz : 5 Co, 29 : Hob. 250 : ytlv. 1 z8« 

And as fuch an adminiflrator is but in nature of a cu- 
rator for the infant, and has no intereft or benefit in the 
teftator or inteftate’s eftate, but in right of the infant, it 
has been always held diferetionary in the Ordinary to 
whom to grant it, and therefore it hath been frequently 
adjudged, chat he is not obliged within the Stnt, 21 II. 8. 
e. 5, to grant it to the next of kin either of the deceafed, 
or the infant. Hob. 2^01 1 Vcnt, 2 \^\ 1 AV^. 549: 3 
Mod. 24 : t HenM. Air. 381. 

If an infant, and one of full age, are made executors, 
he who is of full age may take out adminiflration durante 
minori cetateol the infant, and may declare as executor or 
durante 7 ninori trtote I and there is noabfurdity 
in this cafe, that there fhould be an executor and admini- 
ftrator to the fame party, 1 Nenjo. Abr. 381. 

In like manner as it may be granted durante ohfrntid 
or pendente lite;^ when the executor is out of the realm ; 
1 Lutiv. 342 ; or when a fuit is commenced in the Ec- 
fiaftical court, touching the validity of the will. 2 P. Wma, 
589. 590. 

The appointment of an executor is cftVntial to the 
making of a will; {IVent. c. i: Plo-U'd. 281;) and it 
may be performed cither by exprefs words, or fuch as 
llrongly imply the fame : but if the teftator makes an in- 
complete will without naming any executors, or if he 
names incapable perjpns, or if the executors named le- 
fufe to a£l (Sec 9 Rep. 37 : //'/;-/. Off Ev. 38,) in any of 
thefc cafes adminillration mull be granted cum tejla.hento 
annexo to fome other perfons ; ( i Rd. .‘V\ 907 : Comb. 20 ,) 
and then the duty of the adminiflrator, as aifo when ho 
is conftituted only diDonte mi'io}^ .rfatr^ ii> very little 
different from that of an Executor, See ClanviU /. 7. <*. 6. 

A man may appoint two or more perfons to be joint 
Exrcutors, anj ihry arc accounted in law but as one per- 
fon. See poll. 3, 5. — Such joint executors fliall not he 
charg^’d by the acls of their companions, an> finthcr ilian 
for cfFcds atlualty come to thi ir hand'. 620: Cn< 

ELz. 318: 2 Lfhn. 209. — lJut if two or xnore exctiror* 
join in a ii\c pt [in writing] anti one of them onlv actually 
receives the money, each is liable for the whole, to 

d. io) s at InnM \ but not as to legatees, or next of kin. r 

S(di. 318 — If joint executors l)v agreement among them- 
feives, agree ih.Tt eath lliail into iiieftdic with a cei tain 
part of the tcftatoi’s cllaie, yet cai h ih ill be ciiargeabie 
for the whole ((•) tiediioK^) by to the oihetj* 

receipts. 314. ^ 

nr. If the dcccafeJ died wholly inteftate, without 
making either w'ill (-r txcH utoi s, then general letter-i of 
ailminiiiratitm mail be y/aijt»*d to Inch rulinniifti .i:or as 
the Sfati. 3 I E. 3.1.11, and 29 II. 8. < . (See ante l,) 
diicd; in Loiife(|ueiiee of which it is to be obuM vrii ; 
ill. That the On.inafV is compellable to i;rant adiiiini- 
Itrailoii (ft tlie Is of ilic wile to the or hi* 

repieJcntalives ; [i'lo. Cm, lob, ht it. zoT,/*. 2. u. 3 . 

1 P. //ft/j. 3S1 ;) a:itl of the Innhaucfs efre is to tlic Wi*. 
dow, n next kin. •J'f'.V.. 30: — zdly. I hat 

aMijng the kin.!;e«.i, tiufte a.' ’ 10 bf* preteriej tliat arc the 

e. iaiell in cii’^pce to ilie iiiieli le — jdly. '1 hac this near- 

i rft (ft lliall ber-'k^m. 1 1 vi . ng t ) the com - 

i u 'i'.ion of ihe ciuiiai.s; (iV -u \ auu k t o; me. 
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cjinonlds* vvliich fhe law of aJop's in the defccnt 

of real cilatcji j (See title Defi^n ^) — And therefore in the 
firli place the < ^nldteu^ or on failure ot children, the 
p{vr?i!s of the dcceafcd are entitled to adminillration ; 
bjth which arc indeed in ilie fi.ll degree, but the chil- 
dien aic allowed ihc preference. GJolfh. /. 2. c. 34. § t : 

125. — Then fo' low ; y} nnJf'atfh^n \ {Pie, 
Ci'. 527 : I P. 41 ;) vv. r, or ;(,///'. 45 5 ;) 

and the fe/nali > of c.uh clafs r.Tjjeftivcly ; and LalHy, 
Co////«;.— 4tli. 'i'hc h.ilf blood is admitted to the admini- 
lliation as \\(il a. »he whole; for they are of the kindred 
of the itueihirc, md only cxfludcd Uom inhcntances of 
Juti'l, upon /rodal rejfoas, 'riierefore tlje biotiicr ot the 
Ji ilf blood diall exclude the uncle of the whole blood; 
( I f'tA'r. 425 ;) And the Ordinary may grant adminiftra- 
tion to the filler of the half, or the brother of the whole 
blood, at his own diferetion. 36: iS'/v. 74. See 

po.l. V. 8. — 5. If none of the kindred will take out ad- 
min ill rat ion, aiNv///c; m.iy by cuflom doit. S,jU. 3^*~ 
(':h!v. If the I'xecutor iconics, or dico ioteibitc, the ad- 

ir. iiullrarion may be granted to the ttfijuivj in 

c\cIiiiJon of the next of kin. i 281 : 1 219. 

And lartly tlie Ordinary may, in defed of all ihefe, com- 
mit adniiniilralion, (as he niigM have done before the 
Stdt. 31 3. f. 1 1 : Ph.id. 27^ ;) to fuch dikrete per- 

fon as he appro\es of; or (in tlicfe w’ ifes as well as in 
that of an Kxecuter's refufal, Cro. El. 92,) may grant 
Jiim letters ad hna d which neither 

4 i'akes him executor nor adminUhator ; his only bulinefs 
being to keep the goods in his fafe cuftody ; 

cIk 14;) and to do other ads for the benefit of fuch as 
arc entitled to the property of the deccafed. 2 //(/ 7 . 398. 
If a bailard who has no kindred, being nulling Jilius^ or 
any one elfe that has no kindred, dies intcifate, and 
without wile or child, it hath formerly been held, (AWi. 
37,) that the Ordinary might fer/c his goods, and dif- 
poic of them m flos ufus. But the ulual courfe now 

is, for fomc one to procure letters patent, or other au- 
thority from the King; and then the Ordinary of courfe 
grants adminillration to fuch appointee of the crown. 

3 /^ // W 33. 

IV. The intereft, veiled in the executor by the will 
of the deccafed, may be continued and kept alive by the 
will of the fa.ne executor; fo that the executor of . 7 .’s 
executor, is to all intents and purpofes the executor and 
icprefcntative of A. himfclf ; See 25 £//. 3. /?. 5. c. 5 : 

1 Lim. 275 ; but the executor of y/.’s adminillrator, or 
the adiniiiidratGr of //.’s executor, is not the reprelenta- 
tivc of A title Admunjirator •]. For the power 

ot .in executor is founded upon the fpccial confident c and 
appointment of the deceafed ; and fuch executor 
io thcrelcre allowed to tranfmit that power to another, 
in whom, he ii.i'Ji equal confidence: but the adrninillra- 
tor of ji, is merely the officer of the Ordinary, prclcribcd ^to 
Inrn by ad of parliament, in whom the deceafed has re- 
pofed no trull at «all ; and therefore, on the death of that 
officer, it reiults back to the Ordinary to appoint another. 
And, with regard to the adminillrator of executor, 
lie has clearly no privity or relation to A. being only 
commiflioned to adminillcr the effects of the inteftate* 
executor, and not of the original tellator. Wherefore in 
both thefe cafes, and whenever the courfe of reprefen- 
Ution from executor to executor is interrupted by any one 


'adminillration, it is necelTary for the Ordinary to com- 
mit adroinifiration afrefli, y gW/ of the deceafed 
no/ adminiflered by the former executor or adminiftrator. 
And this adminillrator, df bonis von^ is the only legal re- 
prcfeniativc of the dcccafcd in matters of peifonai pro- 
perty. Sty.%%1, But he may, as well as an original ad- 
minillrator, have only a limited or /pedal adminiflr.'iriun 
committed to his care, viz, of certain fpecific eilVils, 
fuchasa term of years and the like; the red being com- 
mitted to others. l RolL Abr. 908 : Godofph, p. 2. r. 30 : 
Salk, 36 ; I Nezv Abr, 385, Sec alfo the Sta^^. 43 Eliz, 6. 
8: 30 Cz/-, 2. c. 7. 

If an executor dies before p^ohati'^ fuch an executor’s 
executor cannot prove the will, becaufc lie is not named 
therein, and no one can prove a will but he who is 
flamed executor in it; but If the firll executor had proved 
the will, then his executor might have been executor 
to the firll tellator, there requiring no new probate. 1 
Salk^ 299. 

Though an executor of an executor may thus be exe- 
cutor to the firll tellator; yet he may take upon him the 
executorffiipof his own tedator, and refufeto intermeddle 
with the edate of the other: and il the firll executor 
refufes, (as if he dies before probate,) his executor ihall 
not adminillcr to the firll tedator. Dyet 372. 

V. I. The duty and office of Executors and Ad- 
minidrators in general are very much the fame; ex- 
cepting, firll, that the execuffr is bound to perfoim a 
will, which an adminillrator is not, unlefs where a tclla- 
ment is annexed to his adminidration, and then he didera 
dill lefs from an executor: and, fecondly, that an exe- 
cutor may do many a£ls before he proves the will; 

ch. 3 ; but an adminidrator may do nothing till 
letters of adminidration are ilTued; for the former de- 
rives his power from the will and not from (he probate ; 
the latter owes his entirely to the appointment of the 
Ordinary. Covj, 51. 

[f a dranger takes upon him to afl as executor, with- 
out any jull authority; (as by intermeddling with the 
goods of tlic deceafed, 5 Rep, 33, 34 ; and many other 
tranfaclions, U'tnt'w, cb.i^i 6’/^//. 43 £//z. c. 8 ; he is 
called in law an Executor of his ozun ivfong, [de fon tertj] 
and is liable to all the trouble of an executorlhip, with- 
out any of the profits or advantages : but merely doing 
adls of ncceliity or humanity, as locking up the goods, 
or burying the corps of the deceafed, will not amount 
to fuch an intermeddling, as will charge a man as exe- 
cutor of his own wrong. J?ier 166, Such a one cannot 
biing any a<^lioii hinnlcll in right of the deceafed, (B/o, 
Abr, title Adm,niJiraio) 8,) but actions may be brought 
agalnd him. And, in all a^lions by creditors againil 
fuch an officious intruder, he dmli be named an executor, 
generally; (5 ;) for the moll obvious conclufion, 

which diangeis can form, from his conduft is that he 
h:ith a will of the deceafed, wherein he is named executor, 
but hath not yet taken probate thereof, \i Mod, 
lie is chargeable with the debts of the deceafed, fo far 
as ajftts comes to his hands. D^er 166. And as againll 
creditors in general, (hall be allowed all payments made 
to any other creditor in the fame or fuperior degi^. 
\\Ujan, Caf, 33. hunfclf only excepted ; in which he dilFerl 
from a rightful executor. 30: Moor And 

though, as againil the rightful executor or adminidrator, 
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he cannot plead fuch payment, yet it fhall be allowed 
him in mitigation of damages; ( 12 441, 471 ;) 

s^^jjnlcfs perhaps upon a dehciency of afTets, whereby the 
njhtful executor may be prevented from fatisfying his 
own debti Wtntvj,ch. 14. * 

When there is a rightful executor, and a ftranger pof- 
fefles himfelf of the teltaior’s goods, without doing any 
further aft as executor, he is not an executor de fm tort^ 
but a trefpafrcr ; Dyer 105 : RoL Abr,g\%, See 5 Rep. 82. 
An executor of his own wrong may be fued as executor; 
and he (hall be fued for legacies, as well as a rightful 
executor. Though an executor de /on tot t ezn- 

not maintain any fuitor adtion, becaufe he cannot produce 
any will to jullify it, yet he will befeverely punilhed for 
a falfe plea ; for in fuch cafe the execution (hall b^ 
awarded for the whole debt, though he meddled with 
thing of verv fmall value. Noy 6y. 

Debt was brought againft an executor of hisown wrong, 

' who pleaded that he neuer nvus ex ecu toy , nor adminiftred 
as fuch; it was held, not to be matciial whether he had 
adets or no, but to p.ove that he had admini fitted any 
thing was enough ; for this would make him chargeable 
with the debt: but if he had not pleaded falfely, he would 
have been liable for no more than the value of the goods 
of the dcceaftd. Style i zo. 

Ifan excL utor of hib uw n wrong polTelTes himfelf of goods, 
and afterward-? adminiftration is granted him, he may by 
virtue thereof retain goods- for his own debt. 5 Rep, 30. 
And where a man took pofleffion of an inte(late*s goods 
wrongfully, and fold them ro another, and then took out 
adminlilration, it was adjudged that the fale was good 
by rcialiun. Moot iiG, An CACCutor defun /o;/ (hall be 
allowed in equity, all fuch payments which a rightful 
executor ougiit to have paid. 2 Chant, Rep. 33. See fur- 
thcr pufi, VI. 2, and this Did. title DeiA/itivit, 

2. The executor or adminiflrator muii the deccafed 
in a manner fuitable to the cihitc which he leaves behind 
him. Ncceflary funeral cxpenccs arc allowed, previous 
to all other debts and charges ; but if the executor, or 
admiiiillraior be extravagant, it is a fpecics of dtua/lation 
or wallc of the fubllancc of the decea(ed ; and (hall only 
be prejudicial to himfelf, and not to the creditors or le- 
gatee- of the deccafed. S(dk. 196: Goddph, p. 2,c, 26, 

§ 2. bee pofi.W. 2, and thisiJid. title nei'afiavit. 

3. The executor or aJminillrator tint ante minote eetate^ 
or dut ante flhfenild, or cum teflamtnto annc\o, mull prove 
tht Tjdl of the deceafed : which is done either in common 
fuini, which is only upon his own oath before the Or- 
dinary, or his furrogatc ; or ptt tefies^ in more folemn 
form of law, in cafe the validity of the will be difputed. 
Godolph.p, I. c. 20. f 4. When the will i.s fo proved, the 
original mud be dcpolited in the regiflry of the Ordinary ; 
and a copy thereof in parchment is made out under the 
feal of the Ordinary ; and delivered to the executor or ad- 
minidrator, tog<*thcr with a certificate of its having been 
proved before him : all which together is ufually iHled 
the probate. 

If there arc many executors of a will, and one of them 
only proves the will, and takes upon him the executor- 
fhip^ it is fufiicient for all of them ; but the red after may 

with him, and intermeddle with the tedator's ellaie : 

if they all of them repuje the executorfhip, none of 
them will ever afterwards be admitted to prove the will ; 
the Ordinary in this cafe giants adii imdration with tlie 
will annexed. 9 Rep. 37 ; i Rep. 113; Perk, 485. 


As the tertator has ihoughn the executor appointed a 
proper perfon to be intruded with hi^ affairs, the Ordi- 
nary cannot adjudge him difabled ori>traoar; but a man-^ 
damus (hall idue from B, R. for the Ordinary to grant pro- 
bate of the will, and admit the executor, if he refufe 
him : neither can the Ordinary infid upon fecurity fiom 
the executor, ns the lellator hath thought him able and 
qualified. 1 Sa/i. 299. 

And although an executor becomes bankrupt, yet it 
is faid the Ordinary cannot grant adminillracion to ano- 
ther : but if an executor become non compoty the Spiritual 
Court may commit adminidration for this natural difi- 
bility. 1 Salk. 307. If an executor takes goods of tlie 
tedator’s, and convert them to his own uic ; or if he 
either receive or pay debts of the tedator, or give bond 
for payment; make acquittances for them, or demand 
the tedator’s debts as executor; or give away the goods 
of the tedator, fife, ihefc are an adminillraiion, fo that 
he cannot afterwards rcfofc the executorfliip : and it has 
been held, that if the wife of the tedator take more ap- 
parel than is necedary, it is an adminillraiion. 

Exec. 39. * 

It is ufual when there is a conted about a will, or 
when the right of adminidration comes in quedjon, to 
enter a caveat in the Spiritual Court, which by their law 
is faid to dand in force for three months. Gudolph. 2C8 : 
Goldjb.i 19 : 2 Rol, Rtp. 6 ; Qo, Jac. 463,4. 

But it is faid, chat our law takes no notice of a caveat, 
and that it is but a mere cautionaiy aft done by a 
dranger, to prevent the Ordinary from doing wrong; and 
that ihefore, if adminidration be granted pending a ca- 
veat, this is valid in our law, though by the law in ihc 
Spiritual Court, it may be fuch an irregularity as will 
bcfufficicnt to repeal it. i Rol. Rep. 191 : C10. Jac. 463: 
2 RoL Rep. 6 . 

In deleft of any will, the perfon entitled to be admi- 
nidrator, mud alfo at this peiiod take out letters of ad- 
minidration under the (cal of the Ordinar> ; whereby an 
executorial power to collcft and adminider, that is, dif- 
pofe of the goods of the deceafed, is vtded in him : and 
he mud by Siat. 22 iff 2^^ Cat , 2. c. 10, enter into a 
bond with fureties, faithfully to exciute hib trud. Jf all 
the goods of the deccafed lie within the fime juridliftion, 
a probate before the Oruinury , or an cidminiltratiGn granted 
by him, are the only proper ones : but if the deceafed 
had bona nutahiltay or chaiteJs to the value of a hundttd 
Jh'Uings^ in twodidinft diocefes^or jurifdiftions, then the 
will mud be proved, or adminidration t.tkcn out, before 
the mctiopolican of the province, by way of fpccial pre- 
rogative: 4 htft. 331; ; Hence the courts, where the va- 
lidity of fuch wills is tried, and the offices w here they are 
regidcred, arc called the prerogative courts, and the pre- 
rogativeofli<.e.s, of the provinces of Cantu buty and 2‘otk, 
Lynedewode, who flourilbed in the beginning of the 15th 
century, and was official to archbidiop Chichde, inter- 
prets thefe hundred fliillings to fignify johde^ Ugak. ; of 
which he tells us fcvcnty-iwo amounted to a pounu of 
gold, which in his time was valued at fifty nobles or 
j6/. 13J. 4./. lie therefore conipuies {J'to^aut.}. 3. e, 
13,) that the hundred fliillings, which comiliutcd 601a 
tu.abiUa^ were then equal in current money tr 23/ 3 r. o^- 
t hib will account fur what is f.nd in our anumr books 

bwa notabtha in the diottfe of ^4 /y?. 3 . i; , 

Goddpb,p. z.c. 22,) and indeed ever) wiicie elle [J^lo.^d. 

201 ,) 
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2^!,) were of ihe value oF ten pounds h amptjition : for, 
if we piirfue the calculations of LvurdeivoJe to their full 
extent, and confidcr that a pound of gold is now almoft 
r.]n.il to an hundred and fifty nobles, wefliall extend the 
pro Tent amount of nolabduit to nearly 70/. But the 
makers of the canons of 1603, undcrftooJ this antient 
rule to be m"ant of the fliillir.gs current in the reign of 
ynwe I. and have thc.eforc direded {Car^. 92,) that iivc 
p*ninds fli.ill foi the future be the ftandard of bonaw^ta- 
; f) as to make the probate full within the arckiepif* 
cop.il prerogative. Which prerogative (properly undrr- 
flood) is grounded upon this reafonablc foundation : that 
S'* the bilhopj themfelv’cs were originally the adminiilra- 
tor- to all intedates in their own diocefe, and as the pre- 
fciu nJminillrators are in cfFcd no other than their officers 
or fabditutes, it was impoffihle for the bidiops, or thofe 
who adled under them, to colled any goods of the de- 
ceafed, other than fucli a., lay wiirtin their own diocefes, 
beyond whic h their cpid opaJ authority extends not. But it 
would be extremely troiiblcfome, if as many adminidrati- 
ons were to be gran ted, as the.e arc diocefcs within which 
the deceafed had be, /a notahilU ; bcfiJcs the uncertainty 
which creditorb and legatees \v <uIJ be at, in cafe diffe- 
rent adiniindratois were appoii ted^ to afeertain the fund 
out of which their de4||r2nds were to be paid. A preroga- 
tive is therefore very prudently veded in the metropolitan 
of each province, to make in fuch cafes one adminidra- 
tioii ferve for all. 

4. d’he executor or adniinidrator is to make an invert* 
i.'\ Oi’nU the goods and chattels, whether in pofleffion or 
; of rhe deccafed ; which he is to deliver in to the Or- 
ciit.'iiv upon oath, if thereunto lawfuMy required. j 

zi 1] 8. (. 5: By I /rtc. 2 <.17. 5 6, No 

tidminiilrat jr dull he ilicd into coiiit to render an 
m I'njit ('f the p^’iloiul edate of his intcllate, oihcrwife 
ih.i'i by an iri\ eiitoi y thereof, unlcfs at the indance of 
foinc perfon in behalf of a minor, or having a demand 
rat of hjcli ed as a creditor, or next of kin ; nor fliall 
be compel] iblc to account before any Ordinary or judge 
cmpjwtrcd by the ac‘'d of 22 *0/ 23 C<ir. 2. cap* 10, other- 
wile iluii aa afojcfaiJ. See 9 Rtp. 39: 2 Infl. 600: 

R . n 40 

q lie is to d Hr 7 all the goods and chattels fo inven- 
toiiccl ; and rn iliai end lie has very large powers and in- 
leiells coMfened on him by law; being the reprefenta- 
tivc of tlie dc-ccaled ; Co Lr.t. 2( 9; and having the fame 
propLftv ill Ills goods as the piincipal had v.'hen living, and ] 
ilie failic remedies to rec over them. \ik 1 if there he two 
n more executors, a Tale or rcleafe by one of them fliall 
be good .againd all the red. 7)vvi,23: C>o. hh? 347: 
Sin. t ; : /m'? 183 ; unlcls fui n relcaic be obtained by 

fi.' j i. Mr bio: Cro LL'^ 311’: 2 /. V/ -.cq: bat in 
ca ' ot .iO iiors It is otherwife. j 7 /i. 460. W hat- 
cvci IS jo iccovcred, lb it is of a faleablc nature and may 
be conveited into it_jdy mone), is called a/p/t in the 
hands of the ( \f ciit(»r or aJniinillratcr, that ii, Jujn'tut | 
or enough (from ilu Fi “nch njjt J) to make him charge- j 
able to acrcdiioi or kgatre. fo fai as fuch goods and ^ 
chattels extend. Whatt vor oj't^ fo come to his hands, he j 
may convert jnto KMcly moiu'y, to anfwcr the demands 
that may be mab* upon him : Sec 6 Rrp. 47 : Co. Lit. 374. 

In aclitns .tgainll cxccurors, the juiy mull find nd'ets to 
whac value, fur the plaiiuilf ihali rccovct only ac9ordiug 


to the value of aflets fotind. i Ro. 5S. As iore/d 
ajjetuhjf (k/centy fee this Di^l. title dj^cts. 

The chattels real and perfonal of the tedator coming 
to the executor, arc leafes for years, rent due, corn gro*;- 
tng and cut, grafs cut and fevered, cattle, money, 
plate, houHiold goods, tfc. Co^ Lit^ 118: Dnr 130, 537. 
An executor having a leafe for years of land in right of 
the deceafed, if he purchafe the fee, whereby the leafe 
is extindl, yet this leafe fhall continue to be alTets, as to 
the creditors and legatees. iRep.Zji Bto. Leafe 6^. 
Though a plantation be an eftatc of inheritance, yet be- 
ing in a foreign country, it is a chattel in the hands of 
executors to pay debts. 1 Vemt. 358. The executor is 
not only intitled to all perfonal goods and chattels of the 
dator, of what nature foever they arc ; but they arc alfo 
tenanted to be in his pofTeffion, though they are not 
aflually fo; for he may maintain an adion again fl any 
one who detains them from him : he is likewife intitled 
to things in 0^ion ; as right of execution on a judgment^ 
bond, llatute, Alio to money awarded on arbitra- 
tion, where the party dies before the day, C9* Lit. 
209 : 2 V'tnt. 249: I Dnnv. Abr. 549. 

If goods of the leflator are kept from the executor, he 
may fuc for them in the Spiritual Court, or at common 
law ; and if one feifed of a nielTuagc in fee, C:fc, hath 
goods in the houfe, and makes a will and executors, and 
dies, the executors may enter into the houfe, and carry 
away the goods. Lit. 60. An executor may, inconve- 
nient time after the tellator’s death, enter into a houfe 
defeended to the heir, for removing and carrying away 
the goods ; fo as the door be open, or the key be in the 
door. OJic. Exec.S. lie may take the goods and chat- 
tels to himfelf, or give power to another to feize them 
for hitn» 9 Rep^ 38. If an executor with his own goods 
redeem the gotids of the teftator ; or pays the teftator’s 
debts, ^c. the goods of the teftator lliall, for fo much, 
be changed Into the proper goods of the executor, 

Cent. 188. 

Where a man by will devifes that his lands lhall be 
fold for payment of ikbfj, hii executors ftiall fell the bind, 
to whom it belongs to pay the debts. 2 Leon. c. 276. And 
if lands arc devifed to executors to be fold for payment 
of the leilator*s debts, thofe executors that ad in the 
cxecutorlhip, or that will fell, may do it without the 
others. Co, L't. 113, By S/af. zi //. 8. c. 4; Bai gains .'ind 
Tales of lands, deviled to be fold by executors, lhall 
be as good, if made by Inch of the executors only a.s take 
upon them the execution of the will, as il airinecxecii- 
torb had joined in the fale. If lands are tlius devifed to 
pay debts, a furviving executor may Icll them ; but if 
the devifc be, that the ixemtoi jh'ill ft J I the land, and not 
9t the land to thsm to be fold, here being only an author 
7//K, notan vitotjfy if one dies the oilier cannot fell. 

I Ltu. 203. ' 

6. The Executor or Adminillrator mull pay x.\\g dbts 
of the deceafed. in payment of debts he mull obferve 
the rules of priority; otherwife, on deficiency of alleis, 
if he pay thofe of a lower degree firll, he mull anfwcr 
thofe of a higher out of his own ellatc. And firll he 
m ly pay all funeral charges, and the expcnces of pro- 
ving the will, and the like. Secondly, debts iluc to ine 
King on record or fpecialty. i And. 129. Thirdly, fueb 
debts as arc by particular ilatutcs to be preferred to all^ 

others ; 
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fathers; as Ac forfeitures for not burying in woollen; 
(Sfaf, 30 Car. 2 . c, 3 ;) money due upon poor rates {Star, 
^ 17 GVo. 2. f. 38 ;) for letters to the poll-oflice {Sta/,g 
c. 10;) and fome others. Fourthly, debts of record; 
as judgments (docquctced according to the Siat. ^ 
W, bT M. r. 20.) flatuics and recognizances. (4 Kep» 6 o\ 
CVa. C^r. 363.) Fifthly, debts due on fpecial contraeh ; 
as for rent ; (for which the Ic/Tor has often a better re- 
medy in his own hands, by diltraining;) or upon bonds, 
covenants, and the like under fcal, (Jf^ntzu. ch. 12.) 

Lallly, debts on ilmple contradls, viz. upon notes un- 
fealed and veibal promifes. Among thelc fimpic con- 
trads, fervants* wages arc by fome {\ RoL Mr , gij .) 
with reafon preferred to any other: and fo ilood the an- 
tientlaw, according to Brathn. {lib. r. c. 26.) and 
{b, 2. c. 56. § 10.) Among debts of equal degree, the 
executor or adminiflrator is allowed to pay himlelf lirll ; 
by retaining in his hands fo much as his debt amounts 
to. 103/0^/ 496. If a creditor conllitutca his debtor his 
executor, this is a reicafe or difchnrge of the debt 
whether the executor ads or nor. (/VoW. 184: Salk. 
*99.) provided there be aflVts fuhitient to pay the tefta- 
tor’s debts : for, though this difeharge of tlie debt lhall 
take place of all legacies, yet it were unfair to defraud 
the tcHator’s creditors of their jull debts by a leleafc 
wliich is ablolutoly voluntary, il?/?//. 303: v R L ^jbr . 
921: 5 30: 8 Rtp. ij6. But if a perfun dies in- 

tcll.i'e, and the Ordinary commits adnninlli ation to a 
dtbior, the debt is not thereby cxunguillicd, for he 
corii'‘s in only by the ad ot l«w, not by the ad of the 
psify 3 Rrf>. 136: t SyiiK 306.— See alio 1 C/'u.I\<p, 
2 gi : 3 // 7 S5 5 : Hutt 1 20. 

If no fi-it IS commenced againil liiin, the executor 
iiMV p'ly «inv one ci editor in K^ual degr e his whole debt ; 
ih.High'he ll.^s ncithing lelt for the -ell, tor, without a 
fult ^ 0. mcnvcd, the executor has n^ legal notice of the 
ih iv. / 32 2 l<(^n 6 j. 

PwiT ling a bill in equity ngainll an executor, he may 
p.i^ .-nv o herdebr ot a hii'iu'i nature, or of as high a 
n.. use, where lie lu* 1^-gal ..lUis: but where iheic is a 
hi. il oV(»ee Mga.iiL an e\,MJtf>r, if he pays a bond, it is 
n mil fj.Mneni; f-)i n J( i it e is in iiatui e of a judgment. 
2 ..v.^oy 

il there be leveial d/ois due cn fi vc.al bundo from the 
tc'lattir, h.is c m iv pay whu h lujnd I’ebi he pleafcs, 
cxvtpr ..11 j'.ii n (/t debt isadu.diy coiiiiiicnceJ againft 
Iw.ii upim one I't uuj.'e ovinds; and in (u^li c.de, if, pend- 
in-* .111 aciMii, ancihtr bond cretlitoi bungs another r.c- 
tiJM .'gaiiui tiiin, I ( U le judgment obtMncd by cither of 
the.n, n-’ mav pref* r ^Udwh hr v»dl by r h' u m 
?}if>it to one .ind p.iying him, w bu li judgment Ik. may 
jneao in bar to the otner .nfi’on 8 j. bee \ui. 

21 . Hut this judgment i^onf*. 11 'd nui.t he before ple.i. 
'Flic iilual w'av i 5 , if [hcr“ is time, and an e.vecutvir or 
aUinlniiliator is deliinus t f pit Mimg another creditor of 
equal cigree with him who tue-., is, init.auly, before pJca 
to Cold l> a judgment, and then plead it, with d/.ett oJ- 

) rj,a . >t a 

Jf jiidgmeiu for ico/. is fuft.red, and the plaintilb 
co;ni>ounds for 6')/. the juilgiiK ni f- r the win Iclum flia.l 
^.lot ..e allowed to It' < p <dr i iiuT cieJr.)i . 8/wp. i',3. 
ji’ gmirjis aic iiot Lo ba i.ep on icot l>y l.-iud, SiJ. 230: 

j / 

\ 01, . i. 


On a Sci. fac. agalnft an cxc^ut^r, he cir.rot plead 
fully adminiftred, but mull plead ipecially ih.v. no g-.od; 
of the teilator came to his hands, whrrebv he might dif'- 
charge the debt; for he may have fully adrnmillred, and 
yet be liable to the debt, where goods of the teltatoi\ 
afterwards come to his hands. 1 Li/i. 568 ; Oo. £irn. 
575. In Scirt: Facias agaiuil executors upon a indgment 
againft their teilator, they pleaded Phne 
by paying debts upon bonds ante notlnam : It was adjudg- 
ed no plea, for at ihcir peril thc'y ought to take notice of 
debts upon record, and lirft pay them ; and though the 
recovery be in anothercoiinry than that where the teilator 
lived : but where an adlion is brought againll executors in 
another county than where they live, and they not know- 
ing thereof, pay debts upon ipecialty, it is good. Cro. 
Eiiz. 793. 

Wnere day of payment is pall, the penalty of a bond 
is the fuin due at law, but where the day of priymcnt is 
not come, the fum in the condition is the debt, and the 
executor cannot cover the affets any further. The Bank 
of Enfdand v. Mtrnce., Ifldr.v. Annuls 224.. 

A bill may be exhibited in the Chancery againll an 
executor, to difeover ciie tellator’s perlonal ciLite; a id 
tliereupon he fhall be decreed to piy debts and legacies, 
///•/. £7. 238. If a perfon being executor, and his 

teilator gi rally indebted, be delirous to pay the jllcfs us 
far as tlicy will go, and that his payments may not be 
aftoiwards quellioned, he may bimg a bill in equity 
.againll all the tcllator's creditors, in ouler that they m.i), 
if they will, contell each other’s debts, and dilputc wdio 
ought to be piefcrrcd in p.i)ment. 2 /’’r;;/. 37. 

\v^licrc iheic are only tqu'tnhk they muH be 

equally paid ainongll all the creditors ; fur a debt by jud^,- 
menr, and fimple contia<i:> is in confuence equal. 2 Pa-rc 
irilham\ 416. As to what are legal, and what equii.-'blo 
affets, fee /Vw. Abr'. title Pu^tnent. And it held, ih.ic 
bonds, and otliex debts, ihalj be paid eqiKiljy, by e>ccu- 
tor.-?, where a perlon has devifed laiuli. to tlitm, to be lold 
for the payment of his debts, i /'. h Vv*. 430. 

A debt devifed by the ti ib i oi to Lc prid by tl c 
debtor to thc^legatcc but to tlM‘ cvcciKor wJio i. an give 
a fuffn lent difeharge for it, r.nd i-, anfwcraldc to the le- 
gatee if there be fufheient aHc: . if an < xccutur p out 
the all'cts in legacies, and afinwaids, debts appear, of 
which he had no notice, which he is obliged to pay; the 
executor by bill in Chancery may force the Jegatecg to 
refund. Chon. Rep, One legatee paid Ihail 

refund againll another, and againll a creditor of the ;ci'- 
tator, that can charge the executor only in equity : luc 
if an executor pays a debt upon fimplc contract, iheie 
lhallbe no refunding to a creditor of a higher nature, z 
l\nt. 360. 

The f allowing extracts from Mr. Cav’s admirable nr i '• 
to his edition cf y\ ; JllUtauid^ Keports ; (i P, If dj. 
20), 6,';;; will ferve as a general liimmriry or al>iidg- 
meat of the determinations, relative to the .applii ..'.Tn 
of the diifercnt funds of a tell a tor’s ellatc, inpiiyuji.t 
of his diftcrciU debts. 

'F.ic p^rfon.il elKite of a tcflaior fliall in r.ll cafes Imj 
piimar ly rppl.ed in difeharge of his /tryu/ iLSt (or 
^Mici.il Jeg-i^y) unlcls he by exprefs wuius, X)\ r'.nu/c/l 
intention c.x mpt it. zAth.Ci;^\ ^,Aik,20i\ iLjh^vjoJ 
V. Po'Cf 3 h /hi, 314; /Wv. o V. Chi.h^jit,, I hrv. }*, 

3 T lyi; 
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C i^z: I^.rrvejy. Rulertjoftp Bunh.^Oi'. y. Jatk* 

f'H^ 2 .hk.bi\ \ BtUj^emany, Dove, 3 ^'Id. 70Z\ Inebiquin 
(I ) V. I'lench^ Amb. 33 : I 82. S. C: Sa?,iue/ v. 

I Bfo, C, R, 144: Ancafltr (D) V. Mayor^ Bro, 
C. R, 454. — Yet it may be fo exempted ; as in 
BampJiAdy . IVymlbam, Pte. Ch.iOl \ H^aimnvtij^ht y . Bend- 
/ouYS, 2 P’rm, 71.S : A^nb. 581 : Staphion v. Colville^ Xilb, 
2 QZ : Waller v. Jack/on, 2 Aik, 624 : AnJifton v. Cooke^ 

I Iho, C, R, 4^6, 7. and the cafe of Kynafton tA Kynajiot 
f'ited there ^Holiday v. Bovjmntty cited 1 Bro^ C. J?. I45 ; 
Webb. V. 2 Bro. B. R. 60. 

Mvery loan creates a debt from the orivi* whether 
there be a bond or covenant for payment or not. Copev. 
Cope, 2 6 '.. 7 f. 4^9: Ho'ivtlw. Pi itf, iP.Wms.zgX: Bnljh 
V. 2 P, ITtHS. 455 : Km^ v. 3 P, Wms. 458. 

bo [he peribnal eilatc ihall be liable although inch 
//•NOW/?/ debt be alfo fecured by mortgage. Hoiiell v. Pfuc, 

1 P. irms. 291. Cope V. Cop , . 3 X/./i. 449 : Pockley v. P)ik^ 

ley, 1 Pr.ni 36 : V. 3 P. f. 360 : Galiou v. 

Ha*iccck, 2 Ad. 4'>6: Robhfin v. Crr, 1 / 7 i, 251 : Belie- 
Je)f (E) V. Ro L/ht, 6 Bfo, P, C. 520. — Ph lips \. Philips^ 
zBro.C /?,Z73, 

So lands fubjed to or devifed for p.ayment of debts, 
fhall be liable to difcl’.arge fuch mortgaged lands either 
defeended or devifed. Bartbolumfvj v. 1 Afk. 487 : 

T:i\eJalt' (MSS.) v. Coientfy^ (E) i Bro. C, R, 240. Even I 
though the mortgaged lands be devifed exprelsly JuljAi 
io the iuiUNibmr ct , 2 P, U'^ms. 360 • Sole v, St. Ehy.— 
So lands dejctnAd lhall ex onerate mortgaged lands devif- 
cd. Gabon V. Hancock, 1 .hk* 4 24.— So lands 
and lands both being fpecifically deviled (but 

e.xprefbly after payment of all debts’*) lhall contribute 
in difeharge of fu( h mongage. Carter Bar nauluiun, i 
P.iryns. SOS : zBro.P.C^i. 

But in all thefe cafes the ilcbt being confidered as the 
fiifirud debt of the trjlatn) h’lfjtlf, the charge on the 
real ellaie is merely coilatcjal. The rule therefore is 
oiherivife where the charge is on the 7 enl cUtiic ft mapal/y, 
although there be a coILueral perfonal iecurity. C‘^aii'ty 
(LV.unref'^) v. Cu KUtry 2 P. // ///j. 2 22 : Pi reman v. 

Fdtaaejs, 2 IC/n^* 437 • II it pn (E) v, Dai lun^tcn, 2 J*. 

If' 664, /;/ 71 : War, I v. Ld. Dudley, 2 B)o. C. R. 3 — 

Or uueic the debt, although peifunal in its cieition, 
was coair.iCb'il originally by anotljcr. Cope v. 2 

Sr!l 4 49 Ba^ot V. O..[hfo7i, i P.ltms, Lt,/uri v. 

Ki—'iaa.n, I Hiz.. si ; ’Rc‘ 7'ijo'i V. Cue, 1 / 25 1 : Pai- 
//rr V, F<ctma7i, Anh. I 1 5 ; lMea7n v. M,}t 7,^, \ I cz, 3 I 2 : 

. I'jfoit V. Hud cn, I Jiio C, R. 58 : Prtkyns v. Hcjvt’i.'.:, 

2 P . ff n.s. Lb 177 71 : S^'afto v. Sba'fo, ih : v. l\u}~ 

ill, /b: 7 iv V. Pa’iCi.t, 2 Bto. C. R. 57: 'J'cida U 

V. I'.jedde!!. 2 Br 7 . C. R 101,152. B/ll/njJiur/t v. f/^alkcr, 

2 B t (.'. R. 604. 

uli iclpc^'; to the priority of application of 7 eal 
aiTcts, \chen the p< rfon.il elbiie is citntr exempt cr e:;- 
haulK'vl; it fcenib th.it. bird, the real cAate e.vprrfsiy »!c- 
viled lor payment of debts iliall be applied : Secondly, 
to the extent of fpecialty debts, the real elLite dcfcenJcd : 
Thiidly the real cllate fj .'cihcally devifed fubjcc^ to a. 
griieral ch.irge of debts. Galti n v. Ih/nt 6 i.k, 2 A/i. Z 7 \. : 
/Vi/f V. Corbet, 3 A/ie. 560 : ff 'ndev. Liatke, 2 Bro. C. R. 
361 n: Dantes v. lopp, Id, 259 w: Donne v. Leitis. Id. ZSJ- 

It being the object of a Court of equity that eicry 
claimant upon the afl’ets of a dcccnfcd perlon Ih^ll be 
isuLhtd* as iar as fuch aflcts la/tj by any arrangement 


coniillcnt with the nature of the ferpe^ive claims, be 
applied in fati.sfa<nion thereof; it. has been long fettled 
that where one claimant has more than one fund to re« 
fort to, and another claimant only one, the Hrfl claiman* 
lhall reforc to that fund on which the fecond has no lien 
Lanoy v. Atbol (D), 2 Atk. 446 : Lucam v. Mtrtins, 1 /'c^r. 
312 : Mog^ V. Hodges, 2 Hex. 53 . 

If therefore a fpecialty creditor, whofe debt is alien 
on the real alTets receive faiisfaiflioii out of the perfonal 
alfers, a fimple contradt creditor ihall Hand in the place 
of the fpecialty creditor againll the real aflets, ^ far as 
the latter fhall have cxhnulled the perfonal allcts in pay- 
ment of his debt. 2 C. G. 4 : Saoitary v. Hyde, 1 
455 ; Neavc v. .dllerton, i Eq,Ab, 144: IPitfon v. Fnld^ 
itog, zVerti. 763 : Galtonv. Hanccck, 2 Atk.e^^b. — And le- 
gatees lhall have the fame equity as againll artels defeend- 
cd. Culpepper Afon, 2 C. C, II7; Bowman v. Reeve^ 
Pte. Ch. 578 ; Tipping V. Tipping, I P. ff^rns. 7 3O: Lucy v. 
Gardntr, Butib. 1 37 : Lutknis v. Leigh, Talh 54 — So where 
lands arc fubjecled to payment of all debts, a legatee 
lhall Hand in the place of a limple contrad creditor, 
who has been, fatisfied out of perfonal aifets . Ili/ltiDoud 
V. Pope, ^P. lHms.‘^2T,. So where legacies by will are 
charged on the real ellate, but not the legacies by codi- 
cil, the former iliall reforc to chc rent art'ets upon a dc- 
liciency of the perfonal aflets to pav the whole. MnJicrsVm 
Ma/Urs, 1 P, flints. 422 : Bligb v. Daruley (E), 2 P, IPms^ 
620: Hydt V. Hyde, 3 C. R. 83. 

But from the principles of ihcfe rules, it is clear that 
they cannot be applied in aid of one claimant, io as to 
defeat the claim of another and therefore a pecuniary 
legatee lhall not Hand in the place of a fpecialty cridiror 
ab agai nit land ; chough he ihill as againll land 

defeended. Siott v. S,ott, Amb 3 S3 : Ch/ton v.Burt, 1 /’. 
//'//If. 678: and IJa/lca'Ofd v. Po c, 3 P. IC/tn. 324 : But 
fuch legatee Jhall lland in the place of a nunig.igLC who 
has exhaurted the perfonal allocs to be fiuiijied out of 
tlie inorcgac^etl preniifes though /pcrifiLally devifed. Lni- 
hns V. LtipJj, Talh. 53 : Vunfler v. Ld. Ltigh, Amh, i; l« 
f( r the ap|.licaiion ot llie peribnal all'ets in cafe of the 
real ellate morigageJ, does not tahe place to the defeat- 
ing of every legacy. Onerd w. Mc.il, i P, //r/f ^93: 
'‘plying v. 'Iip;>i77g. 17.730 : Davies V. Cardtur, 2 P. If mu 
1 90 : Ry ler v If Id. 335. 

ft is now larh'd that the Court of Chancery will not 
mariha!! tilL'ts in faviiur of a cliaiitable bcqueil fo as to 
give it eticdl 1 ut of llij; peiJbiMl chaluls, it being vuid 
lu far as it ttuiclies .tiiv inierelt in land. Mop \ v. Ilod - c, 
2 p'ZS 2‘. jlttormy Gtnerid v. 'Pyndal, Ain‘'. 01 4: Polar 
S . Bla idnr, Amb. 704 : Hdlyard v. Ta)lor, Id. 713. H. and 
ir is lo be oblcrved that none of the rules abovementioned 
I f.d>i^d any fund to a claim to wiuci it vvas not befoie 
, lul)jv*ct ; but cn!y take care that the cUdtun of one claiii - 
I .j.t AmII not prejudice the claims of the others. z.jtC 
I .,,8: I f'ez. 312. 

I 7. When the debts arc all difeharged, the Li^ades 
cla.m the next legard; v.liiwli are to be paid by the e\ - 
j tiiinr lo far as his aHets wnl extend: but he may net 
I gi’.e h.rnhif tiie prcferenfc heiein, a*» in ilic Cafe of 
I 7. f'ei'n. 434: 2 P. U'mi. 23. bee title Lc^ay ^ — • 

'1 he artbnt of an executor to legacies is held necertaiy 
to entitle the legatee; but as this all'ent may be con.- 
pclled, fee March 97, it aocs not feem ni’cclfary to ilate 
iliC ciTtil cf a dilkiU where there aic alkis lulhcient to 

aufwur 
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anfwer hath debts and legficics. Where there are not aflets 
the aflbiu of the executor to a legacy would fubjeft him 
to a devallavit. — See Co. Lift, ni : Keilio. 128 : Pe^k. 

: Ph-.OiL 9251 543 : 4 Rtp, aS : Cto. EU%* 719. and 
this Di61. title Legacy. 

8. When all the debts and particular legacies are 
difeharged, the Airplus or refiduuni muft be paid to the 
Ilcfiduary Legatee, if any be appointed by the will; and 
if there be none, it was long a fettled notion that it de- 
volved to the executor's own ufe, by virtue of his exc- 
cutorHiip Prfl/fjt 1^25. — But whatever ground there m*ght 
have been formcily for it, this opinion feems no<v to 
be underllood, with the following rcllriilion ; lh.it 
although where ilic executor has no legacy at all, the 
r^ftduuiH fliall in general be his own, yet wherever there 
ib fulficient on ihe face of a will, (by means of acom- 
petent legacy or otherwife) to imply that tl»c uilator in- 
tended his executor Ihould not have e rcfidae, the 
iindcvifed furpliis of the ellate lhall go the rC'ft of 
kin, the executor then Handing upon exactly the fame 
footing as an ad mini lira tor. Piec, Chan. 323 : i P, kPms. 
7, 544 : 2 P. 338 : \ P. Wms. 43, 194 : Stra. 559 ; 
LaicJonV, La'ii'fm, Dorn. Pruc. 28 Ap) d 1777. 

'I'he refult of the many cafes on this iubjefl, (as in- 
g'^nioiifly Hated in a note of Mr. CVv's to his edition of 
P. P wr. '? ol. I . p. 550,) appears to be this. 

By law the appointment of an Executor vcHs in him be- 
neficially, all the pcifonni cHateof the leHatot not other- 
wife dilpofed of ; but whcicver courts of Equity have 
feen, nn th jact of th'njcdl, fuilicicnt to convince them that 
tiie teHator did not attend the executor to take the fur- 
plus they have turned the executors into irullecs for 
chofe on whom the law would call the furplus, in cafe of 
^ complete intcHacy, i\ e. the next of kin \ as where the 
e'.'ccutois are expre fsly called executors in hnji, or where 
any other cxpreihons occur, Hicwinc the olHcc only to 
be intended them, and not the beneficial intcreH Phh^^^ v. 

2 /’irw. 99: Rmhfii'ld v. i urthfi^ 2 P. // ihS. 158; 
C^a.don V. 2 Ail 1 8 : v. Dalt)u^ 2 Jho. C. R. 

6^ : Bif.fiff V. Baihihi , R'o C. 1 \. jS. So whcje there 
tl c.c js a rcfiduiry cl.iulc, but tlie rame of the ufidiMiy 
is not inTtifed. U’he hr v. 28 8 : 

C. ny^f (Bllhop) V. iy/// -;, 2 /'Ci 91 : \n}t/j (Loid) v Pm - 
don, 2 / I SI. .195. Or where the lefiduary Itgtirte dic.s in 
the life-tiinc of the teHator, Nui^olL v. C>//p. And . 769 : 
B unitt V. r.aihdor^ 3 B\o C. R. 28. 

So a pecunimy legacy to a foie executor affbids a fuf- 
ficient argument to exclude him from the refidiie ; as it is 
abfurd to luppofe a teHator to give exprcis-ly a pau of the 
fiii.d to the jierfon he iiueiidcd to l.ikc the whcjle. 

V. li\dki) t civtl 2 / etn. (176: 'Jojhn V. I'ttzrfft, Burh. 
112; Dm f f r V. D ivf'j, 3 P. I/'mj. 40. .And it is fettled 
(uoiwitliHanniiig th* cafe of Bt U v. S^ni/h, 2 Po 
lint ilic wife being tlic* cxecuin x lli.ill makenodifiVrence, 
as .If] ears as well by the calcs jii^'iiiioned In v. 

Anr^hu’tv, (l P. J'f rn . 544. and ) as by 2 A/. Jh. .^.14. 
p. 58: MiVtin V. Rihjtiu^ I Bro. C. R. 154. So trp/sl Pe- 
€ 7 nnm\ legaeie.s to two or more executois fiirill exclude 
them from the furplus. Pmt v. Smith, 1 P. Jhlm. 7 , ..nd 
the fVveral cafes there mentioned, and % Bjo. C. R 1 i 
N either will legacies to the next of kin vary the riiic. 
A/iJre~.o V. Clark, i Vt%. 162. 

Biu wherever the legacy is ronfijlntt with the intent that 
the executor Hiould take llie whole, a court of equity will 


not difturb his legal right : and therefore where the gift 
to the executor is only an exception out of another legacy, 
it fhall HOC exclude him from the refiduc, bevaufe it is 
neceflary to make fuch exception cxprefsly. Gnjlth v. 
Rogeis, Pre. Ch. 23 1 : Hfkins v. thilim. I • •. Ch. 263 : 
Gi nnvtlk{lA.')v. Btou/orf, (Dfs.) I P. IPms. 114: Jofirs 
V. fVe/liOmbe^ Pre. Ch, 516: NcTlV fiend v. Jdjnjlout 2 Atk% 
45 : 2 £y. Ah, 4^4. p. 58. So the fame principle feems 
to have prevailed in Ln,vfon v. Laiv/on, 7 Bro. P.C. ^11. 
So a legacy to one only of two or more executors Hiall 
exclude neither from the furplus ; bec.iufe the tefintor 
might intend to fuch a one, a preference pio Mv/o, C>h/- 
•ivQith V. B.an^nin, Pie. Ch. 323 : Bin fan v. Hi vktr.t^ 4 
Bio. P.C. I : JAmjhn v! T^vqiJK cited 2 : Lloyitr 

(Bp.) V. VouH'i^, 2 \ : H'tlfon v. 2 J'ez., l6f>. 

The fame rule and reafon hold, where fevcral executors 
h^vc unequal pecuniary legacies. Biajhiiil^e v. JPi. droffe^ 
zAtk^Cg: Bowlet v. Hunter, 1 Bi 0, C. R. '. although 
in the laH cafe the following were objefted as authorities 
agninll the determination, viz. 2 Pun. 677 : Pte. Ch. 92 : 
2 /V;7/. 361 : and ^'achel v. JrJferies, Pie. Ch. 169 : and i 
Bro. P, C. 167. 

'rhen as ^o/ptcife legacies, it is determined iliat .1 fpe- 
cific legacy wifi exclude a fo’c executor, Randal v. Eofkcy^ 
2 Pern. 425 : Southat v. IPntJou^ 3 Atk. 226 ; Bln tin v. 
RcboiVy I Bio. C. R. 134. and alfo that diHindl fpeciric le- 
gacies of unequnl value to fcvcfal executois, Hull rot ex- 
clude them. BUnkhome v, Feafi, 2 Pez 27 : and the l.in- 
guage of Lord JLnd.viek* in faoutho^ v. Z/ V?////, treats fpe- 
cific and pecuni.iry legacies as Handing piCvifcly upon 
the fame ground in queilions of this nature. See title 
Lcoaiy. 

However no cafe occurs in the books in which di/ttfu^ 
Specific legacies of equal value to fevcral executors have 
excluded them from the (urplus. And the argument 
which fupports this rule as to puunimyy certainly does 
not apply with equal force to fptcfic Ir'gatees ; fince it is 
very probable that a teHator may w'lfh to diliribute ipe- 
cjfic quantities of Hock, or particular dchi^y . (Ac. 
amongll bis executors in fome particular manner; al- 
though equally in [wint of value and confilicatly with 
an intention th.nt iliey flioii'd take the furplus. I'hc cafe 
of Shit/niton v. Staidrpe, c.i:cd 3 Atk. 23^). is not a calc of 
d IhitB fit ! fid legacies ; foi it appear^ from Key. Lib. B. 
1736 fv. 104, that the l^'lLitor ihjrc ga\e fomc fpeclfic 
leg u les to a man and his wife jointlv, whom he alfo 
made his executors. And fo in IPilhs v. Ihnd\\ Bmn. 
( 4, and theic calcs therefore feem like lega^iis to a foie 
execui<<r. 

Wiih ifgard to the admifiim of parol evidence, in 
cafes of ill is kind, fee Rmhpdd v. Cinehf, 2 P. If 'ns. 
15S ; and R" It id v Rutland ) zP. H'h.s. 210 ; 
and Mr. v'l note^ on Hic fonner of thole cafes. 

C neerning the ^idfnhiijti aUt indeed tlieie was for- 
merly nuith dchue, wiicihcror no he could be compelled 
to ii3.th.e an) diHi loution (f the intcHate'i, cflate. 0 ^.^/. 
p. Z.r. 32. Foi though (after the admin Hratiou was 
taken in e ft'ed liom theOidiniry, and transferred (0 the 
le.uions of the dcctafcd) the fpifita.i! coui t erdeavour«.d 
to compel a diJlribu/ion, .'ind took bonds of the admiiii- 
llrntor for jhai purpof?, they were prohibited by the tem- 
^oial Cruris, and the bonds declared void at law. 1 Lev. 
733 : Ctnt. 125 ; 2 P.lf^nis. 447. And the right of the 
huibana nui only 10 adminiilcr, but alfo to enjoy e\wiu- 
3 T 2 five’y. 
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fivt’ly, the c/rciHs of hh clfCCafed wife» flrpcnds Ilillon this 
doctrine of tlie common law: the Itatutc of frauds declaring 
only, that the llatute of diflribution does not extend to this 
caO. But now thefe contiovcrfics are quite at an end ; 
for by il'.e Aatuie commonlv called the Statute of Dillri- 
buiKm, ’i\ Car, 2. t. 10. (explained by 29 Car. 2. c. 

30.) It is enaflcd, ihatihc hirolufagc of inteilaies* ellates, 
(except of which arc left as at common 

Jaw. Siat. 29 Cat. 2. c. 3. §25.) Iball, after the expira- 
of one full year from the death of the inicllate, be 
dillrib*iti\l In iIk* foilowing manner. Onr thinl go 
to the widoA' of the intcllatc, and the refiduc in equal 
proj'orii'.i to his children, or if dead, to their repre- 
icnivivcs, tliai is, their de fee ndrfn ts : if there are 
no ( Iiiidien (>r IclmI rerre^bnraiives, fubfilling, then a 
jii ii :y (iial! go to ilic widow, and a moiety to the next 
o{ hi ui nd in equal degree and their repi eft niatives, if 
no widow, the whole lli.ill go to the children; if neither 
widin^' noi children, the whole fnali be dillributed among 
tl:e next of kin in eqj,il degr.-e and their repreibrtatives : 
hut no rvprcfjnt.itivcs are admitted, among collaterals, 
fir'll r thill the childicn of iho intcAate'a brothcis and 
lille.*! /?.//vj.496: Lct.lR.iym ^71* 

'J'ln* nc-.xr cf kinJrcJ, here refen to, are to be invefli- 
pirrd by the .ulc.'. f.f confarguiii..) , ;;s thofe whoare en- 
tiii d to letter-, of adininidraLion, of whom fuflicienr lus al- 
ready Ivon laid, {nu/. . III.) And ihcrefoie by thisilatute, 
the mother, as well as the father, furceeded to all the 
perfontil cf.erts of their chilJicn, who died intcAatc, and 
wi'hout wife or illiic ; in exc lufion of the Tons and daugh- 
ters, the broiheis ;i rid filler-, of the decea ft J. And fo the 
law fllll leiiiuiiis wi'h iciptti to the Lther; (See i P. 
ll'tN,. 4«.'^ And the father need not adminiiler. {Pi. CJ^. 
2O0 ) But bv Sf( 7 t. I Jfic. 2. r. 17, if the father be dead, 
and any of iJie children die intcllatc, without wife or ilTue, 
in the life- lime of the mother, Ihe and each of the re- 
maining children, or their lepreicntatives, ihall divide 
his cflect.s in ( (jii J pruiion:. — And in cafe n man die 
leaving a wife and a mother and brothers and fillers, the 
wife fliail lri\e only a the remainder going to hif 

mother, brothers an 1 fillcrj eqn illy. 2 P. li'ms. 344. 

'r.tis iiatute cf t.iui ibntinn b -ars in its principle a near 
rolemblance to ( ur ancient law, previous to the 

lla^nic of wilh, hv wirkh, (See Cjhnizil., L 2. c. 3 : Bhic- 
fm, /. 2. r. 26 : P' In/, 2. r. 57 ;) a man’.s gcod^ were to 
be divided iiro three equal paits ; of which one went to 
liib heiis or lineal defeendants, another to his wife, and 
the iiiird was at hi^ own dil’p^fal ; or if he died without 
a wife, lie might then dilpidc of one moiety, and the 
o:hcr went to his ehildien. And fo if he had no children, 
iiw »vife was entitlcil to one iiij»cty, and he might bc- 
the otiier; hut if he died withou t either wife or 
iiiue, r’K' wli'jle v..is at his own oilpofal. The (hares of 
the wiie.ind children were calltd their re.'/Lfjaifir pB.ns ; 
and fh: wiit rat pa tc boaoium wi*s given to re- 

cover tlu-in. A, 1 \ . P. Ml, 

By the lain'' S' rr of dillributions it is direflcd that 
lu) child of the intrif itr ( exc cpt his heir at law,) on whom 
lie fettled in his Jife-iiine ar y cliaie in lands, or pecuniary 
pt'riion, equal to tn^ uiib ibulivc (lures of the other chil- 
dren, (hall have any pure of the liirpluf.ige with their 
brothers .md liters ; but If the tilatcs fo given them, by 
way of advaiKcmcnr, are not quite equivalent to the 


other (hares, the children fo advAnced (hall have fo much 
only as will make them equal. And this with refpett to 
goods and chattels is part of the ancient cuAoni of Lorf 
of the Province of Turk, and of Scotland ', and wirJi** 
regard to lands defeending in coparcenary, that it hath 
always been, and Aill is, the common law of England^ 
under the name of hotchpot. 

It may be obferved that the dodlrinesand limits of re- 
prefentation, laid down in the (latute of Diilribution, 
feem to have been in fomc mcafure alfo borrowed from 
the civil law: whereby it will fometimes happen, tiiat 
pfr(bnaJ cAates arc divided per capita^ and fometimes per 
Jivpc'\ whereas the Common-law, knows no other rule 
of fuccclTion but that ftr ftirpfs only. '^I hcy aie divided 
per capita, to every man an equal (liarc, when all the 
claimants cl.iim in their own rights, .n$ in equal degree 
of kindred, and not iure iepr^fentationi^.,\o the righi of 
another perfon. As if the next of kin be the intelfate’s 
three brothers, A. B, and C ; here his cffedls are divided 
into three equal portions, and diilributed ptr capita, one 
to each : but if one of thefe brothers, A. had been dead 
leaving three children, and another, A’, leaving two; 
then the diilribution miift have been per flirpes', *u}z. one 
third to A's, thiec children, another third to B*s two 
children; and a remaining to C, the furviving brother: 
Yet if C. had alfo been dead, without iiilie, then y/*s, 
and ff*s, five children, being all in equal degree to the 
intellate, would take in their own rights per captta\ ‘v/x. 
each of them one fifth pait. Pac. Cbanc 54. 

Aquellion hath been made, if a father die inteftatc, leav- 
ing only one (on, which fon alfo dies intellate, whether 
adminiilrution (liould be granted, to the next of kin, of 
the father or of the fon ? The latter determination hath 
been, that, by this llatutd of diilribution of intellatc^f 
ellates, a right is veAcd in dne child, where there is one 
and no more (t/V..) a right to fuefor the cltate; and by 
confequence, if he die, before the cllatc is recovered and 
ai^ualiy in his polTefTion, it mull goto his aSminillrator^ 
and not to the adminiftraror of the father, Palmtr v. 
Allicck, ^ Mo I. 58: Yidc 26. and 2 274. 

So where a perfon died intellate, leaving two, who were 
next a-kin, in equal degree to him ; one of them died in- 
tellatc within the year, and before diilribution ; adjudged, 
that an intereji ivas ^ejlcd in him, and his next of kin 
(hall have the adminiftraiion, like the cafe of a rejiduarj 
legatee dying before probate of the will, (I'iz.) his next 
of kin ihall have the adminillracion, and the next of 
the tcllator. 6A#7c;. 25. 

9. The Statute of Diftributions exprefsly excepts and 
referves the culloms of the city of London, of the province 
of Toik, and of all other places having peculiar culloms 
of diAributing inteAates* effects, bo that, though in 
thofe places, the rellraint of deviAng is removed, their 
antient cuAoms remain in full force, with refped to the 
ellates of inteltatcs. 

In the city of Londm, {Ld. Rqym. 1 329,) and province 
of 7'ori, {2 Rwn. Eicl. Law yqC.) as well as in the 
kingdom of Scotland, {IL d , and probably alfo in 
If 'alts, (comerning which there is little to be gathered, 
but from the St at. 7 8 ir. III. c. 38.) the cAVdts of the 

intcllnte, after payment of his debts are in general di- 
vided according to the antient univerfal dodrine of the 
pats rahQiHiinlii. If the deceafed leaves a widow and 

children, 
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chndren, hSs Tubdan^^ (deduASog for the widow’s her 
apparel and the furniture of her bed-chamber, (which in 
London is called the chamber) is divided into three 

}Vn|it^9 one ot which belongs to the widow, another to the 
(!jddren,i and the third to the adminillrator ; if only a 
w.dow, or only children they lhall refpeiflively, in either 
Cafe, t;)I.e one moi'ty, and the adminillrator the other, 
\ F, IF mi, vi-i = ^alh, 246.— If neither widow nor child, 
*he adminillrator lhall have the whole. — 

And this port! n or th'id mnn^^^zw,^ the adminillrator 
was wont to n; o!y to his own ufc. {iFtecTn. 85: I Frtn, 
Mj.) till the o/.//. ijut\2, r. 17. declared that the 
fame iluiuKl be fnbjci^l to the Hatute of Dillribution. 
So that if a man dies worth 1800 /. perfonal edate, leav. 
ing a widow and tw'O children, this edate (hall be divided 
into eighteen p . :s; w'hcrcof the widow ftiall have eight, 
fix by the cuPo . and two by the ftatute ; and each of 

the children fiv three l y the cuftom, and two by the 

lluiuce; if he Ic. *s a widow and one child, (he (hall 
have rti eight pro as before ; and the child (hall have 
ten, fi. oy the 1 u om and four by the (^.arute, if he 
haves a v low and child, ihc widow (hall have three 
f< iths of . ewho!.“, JO by the cuflmn ;md on- by the 
fl.t e; ano ‘C reina.n''. > fouith fliall g j by tlic ilirj^e 
to 'lie next oi .in. Jt is aifo to be obfei vtd, that if ihe 
wife be provided for by a joi uie before imuriagc in b.ir 
of her cuilomary part, it puts liei m a (late ut noii-tniiiy 
\vl ii regard to the ( uftom only; (2 665 ; ; P, 

16.) but flie lhall oe entitled 10 her ih le of l dead 
man’s part under the It, mite of Liili ihun'on, unleN barred 
by fpccul agreement. 1 / ^,15: zChin, Rep, 2j2. and 

if any of the children are advanced by the father in his 
life-time with any (uni of money, (not amounting to 
their lull proportionable part) they lhall bring that por« 
tion into hotchpot with the reft of the biorheis and fil- 
ters, but not with the widow, before they arc entitled 
to any benefit under the cullom ; (2 Ftem, 279 : 1 Equ„ 
Cc^J. Abr, 155; 2. F, PP^ms, 526:) but if they arc fully ad- 
vanced, the cullom entitles them to no farther dividend. 
zF 527. 

1 hus far in the main the cuftoms of Loudon :uul cf 
agree: but bcftdescertnin other lelsmaicnal variations 
there arc two principal poirts in which they confidcrably 
dift'er. One is, that in London the Ih.ire cl the thildicn 
(or oiphanagc pan) is not fully veiKd in them till the 
age of twenty one, before which they cannot difpofe of 
ic by teftamciu Van, 558.) and, if they die under 
that age, whether foie or married, their lhare lhall fur- 
vive to the other childien ; but after the age of twenty- 
one, it Is free fiom any orphanage cullom, and in cafe 
of inte.lacy, lli.ill fall under the llaiute of Dilbiburions, 
Ptcc, C^'auc. . The other, that in the province of 
2 'otk^ the heir at Common law, who inheiits any land 
cither in fee or in t^il, is excluded from any ftlial portion 
or rca(bnuble part. 2 Bum, 754. 

VI. 1. Againft an admim'drator zr\di for him, a^lion will 
lie, as foi and againft an executor, and helliall be chargtd 
to the value of the goods, and no further; unlefs it be by 
his own falfe plea, or by walling the goods cf the in- 
teftatc. An executor or a Iminifh Jtor fnall never be 
charged dc hms piopriis, but where he doih Ibme wrong ; 
as by felling the tellatoi’s goods, and converting the mo- 
ney CO his ow n ufe, concealing or waihng them, or by 


pleading what is falfc. Djer 210; 2 Rott, Rep, 295. But 
this plea muft be of a fadl, within his own knowledge. 
If an adminiftratQy plead pkne adminifUaxit^ and ’tis 
found againft him, the judgment (hall be de bonis pio- 
priis, becaufe ’tis a fal(e plea, and chat upon his own 
knowledge, a Cr<i. 191 : Cent) a where' he pleads fuch 
a plea, and that he hath no more than to fatisfy fuch a 
judgment, ^c, the recovery (hall be dr boms ftflatons, 
(S’c, 2 Rol, Rep, 400. This muft mean, wliere fuch plea 
is true in fail. Upon pirnk eidminiftra*v'tt pleaded by an 
adniinifira/or, the plaintiff muft prove his debt, or ho 
fh.ill recover but a penny damages, though there be 
aftets; bccaufe the plea only admits the debt, but not 
the quantum I Sedb, 296. 

Special bail is not required of adminijimtors or executors 
in any adion brought agninft them for the debt of the 
iiueftate; except w' he re they have wafted the goods of 
the deccafed : nor lliall cofts be had againft them. Vide 
til Cofis. See Cno. Elx., 503 : Y'tlv, 168 ; Hut, 6 ^: Z Rol, 
Rip 87 : I SalL 2C7: 3 Salk 106. Not even on a writ 
of error where judgn/ lU is nffirmed. Where an admrni- 
is plaintiif, he muft fticvv by whom admmijirat'on 
wasgmnreci; ioi rhat only intitles him to the ndlion : 
but jl .01 aunnnijh iitv> is defendant, ihe plain riff need 
not fet forth by whom admn i/iraiion was j>i-anl'“d, for it 
nia) not be wiiliin his know’eJge. Siit 22": i l.ut'iv, 
301. Generally an admmt kUoi II.mII be ch,ijged by 
others, f u* any d» bt or duty due from the dcc' alcd, as 
hr lumfelf might b.ive been charged in hii life time; 
fo f r as he hatii any of the intellute’s eftaie, to di(- 
clicirge the fame. Co,Lit.2\g: Djei 14. 

.Jf a man have judgment for l.mu in a rr.d or mixed 
aflion, and for damages, and then dies ; Ills executor or 
admmijh ator t not the heir, (liall have execution for the 
damages; but not for the land. Fit'z,, Ado, n. Mairhij, 

2. For the goods of the teftator, t^ken fiom them, 
or for trefpafs upon the land, fe'r. bAtcuim wvdy^LtJcfr 
the ‘ivjll piv'ved, biing adion of irtfpafN detinue, ^ . And* 
if tht*y fell '»*, or other goods of the teftator, otiore 
the will is ^lOvcd, they may have .iclions for tiie money 
payab'-'', before ^lie fame is proved. Oij.t,E\‘t' 35. Ic 
has been ruled, that executor may commence an adlion 
before probate; but he c ir.noc declare upon it, without 
producing in court the Jeite's tcllanicuiary : he is not 
like an adminillrator, who haih no right till admiuiftra- 
tion committed ; for his right is the h. • before, as after - 
probitc of the will, and the not proving it, is only an. 
impediment to the adion. 1 Salk. 3''3. 

[Frob.itc obtained before trial of the adion feenw 
fufticienc, unleij oyer of the Uttus tfjl mu ia demand- 
ed ; (or it IS of the wij), not the probate, profert is made, 
and on the iiial, foi .my nutters 1 dative to the pajmal* 
ellate, with which the executors h.ivc to do, the pfobate 
is the proper pioof of the will. J. M.’| 

Executors may maintain action of trover frtr goods 
converted in the life of the teftator. Ov. 377. And 
by the Stat, PA ftm, 2. ( 1 3 ) f. 23, executors ilnll have 

a writ of account, and the like adion and prcccl'*, as the 
teftator might hu\c had, — By St(tt„\E, 3. # 7. ihc cx- 
ecuiois m*iy Liiiig ..ciions for trefpai? done to tbcir lella- 
tor, ft>r good.s and chattels carried .iw.'iy in his life, 
and fti ill recover their danugts in tlie l..jnc* nlann^‘/ as no 
liiouli. have done —By Siiit. 25 f. 3./. 5. c. 5, e\.nufofj 
o/cjktinton (liall iuve .*cuoiis of debt, account, and of* 

i^oods 
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1:00^5 taken «w.iy outlie Jirll and have execu- 

tion of (Idtutes, G/f. and fhall anfwer to others, fo far as 
they recover goods of the /jl tejiatar^ as the firft cxe- 
^ As to procefs again ft Kxecutors, See Sfat. 

9 ^, 3.^.3. 

Formerly^ if an executor walled ^oods and left an ex- 
ecutor, and died leaving afters, hit executor Ihould not 
be chargeable, becaufe it was a perfonai tort. 2 120; 

but now it is otherwife b/ the S/at, 4W5 
^,24. 

‘ The law fubjc^ls the executors to every perfon^s claim 
and aflion, which he had again It the teftator, except as 
to a ircTpafs ct mmisy tsfe, committed by the teftator; 
for wIjkIi reason the executor is faid to be the teftator's 
airignee, and to reprefent the perfon of the teftator: but 
for perfunnl wrongs done by the teftator to the perfon, or 
ooJ.s, l^c. of another, the c.xectt/or doth not reprefent 
irn : becaufe perfonai anions iMe with the perfon. Ce» 
L /. 209 : 9 Rep. lip. Sec title MHtn, 

Nothing can be debt in the evicutor, which was not 
debt in the teftator. Cto. Eha. A prom ife to pay 

to an iX'-cutor, when the teftator is not named, is not 
good. Cio.j'ac. 570. But a tcllat^ may bind his ete- 
as to his goods, though if l^imfelf is not bound. 
Un/, A’ul an exteu/or may recover a duty due to the tef- 
tacor, though he be not named. Z)w^*i4. Action lies 
ag/iinil an txeentof upon a collateral promife made and 
br ken by the teftator. Oo. jne, 663. The tellator’s 
to do any collateiMl thing, as to build an houfe, 
whiwh is not a debt, binds e\eei/ou. Jenk. Cent. 290, 
336 jlJJhtnpft lies upon a contrafl of the teftator; and 
the realtor, is the fan*t* upon a promife, wheic the telhiior 
had a valuable conGderation. Pahn, 329 Though a 
debt upon a fimple contiaft of the teftator, Ltnnothc 
recovered of the txicutor by action of debt ; yet it may by 
ojfinpjit, I Lev. 200 : 9 Rtp. 87. 

If two perfons are joint'y bon>tL and one of them dies, 
the furvivv“)r only lhalj be charged, and not the other’s 
t’x.iu/ot. Pajih 16 Orr. 2. W.un there are two e\vr«- 
/jry, if one of them dies, afliou is to b'* brought ayainft 
the furviving and not the / \e utot of the deceafed : 

but in equity the tcllator’s goods are liable in w'hoftio- 
cver’s hands they are. 1 Lto>i, 30^: Cian R'p-S 7 - 

If there be no alFets, the oohgee txec.t/or may lue the 
heir '>f (he obligor teftator in aClion of debt upon hi& bond 
1 Salk, 304: I til AW 575. 

if an cxcfutoi releafes all aC>ion^ fubs and d-^mands, 
3t extends only to demands m his own right, not lu.h as 
he hath as executor Si>n -j. i :;j. in cAt(.u:or ihall be 
charged with rent in the ikttnet.^ if be hath alfcts ; and if 
he contmiics the pofllfli n, he lit ill be c]» irgi d in the 
debt / and r/i/ Vr, in relpecl uf tiu p rccption of he pi ftis, 
whiChir he hifo affTs or not. But an ex- 

ecutor is not iu. ble in the at^d .ind ikti et for part, and 
in the dittncf lor ih; o’herp.i.-f, beca ile they require 
^\e il judgments, ^iz. D bo 'is p} opt us n the and 
dettnet anU tie bohi rejiats'i^ lor the s/etimt 3 Lv. 74 Sec 
title De'et < nd Ded et. 

If an cxi tutor has a tcrni, .^nd the leni referved is 
mote than ilic value ot the prtmife*!, m auiio.i brought 
agTinll him for ir in the (ubi/ a »d de/ //iZ, he m.iN pfcxid 
lh« ma'^er, v/z 1 h.*: t>e ka^h no tiiio that 

iht a Ufs %alut than > /j/, ^ nd ocni 11 d ju .g 

jiK'iu it nc ought not to be Liiargcd xn the Jetmet ioedum : | 


an^ he cannot waive the leafe ; without renouncing t!i6 
whole exccutorftiip. 1 Salk, 297. 

One executor cannot regularly fue another at law; but 
he may have relief in equiry : In the eye of the^iiaw 
all are but as one ator ; and mnft a£ls done by, or to 
any of them,' are rfircmed aAsdone by, or to all of them. 
I Rol. Abr,gi%, It where one excciitor is fued, he plead 
that there is another executor, he ought to Jbenu that he 
bath mlminifirret^ 1 £rr». 1 61, And he only that admini* 
fter 4 is to be f\^tk in actons agaiufi executors \ but adlions 
brought by executors are to he in the name of all of them, though 
fome do not take upon them' the executorlhip. 1 Rol. 
924: Jenk.Cent, 106, 107. If any executor refufes to 
join in an action, with his co<execu(ors, he mult be 
fummoned and fenst) ed. 

An executor is not difabled by outlawry to fue for the 
debts of the teftator. 

By the Stat. of Fiauds 29 Cat, t, c, 3, No aftion (hall 
charge an executor to anfwer damages out of his own 
eftatc, upon any promife to another, unlefs there be 
be fome *iv}i ting thereof y%/W by the party to be charged 
th^ewich. See Rann v. Hughes, 4 Bio, P, C, 

By Slat, 17 Car. 2. r. 8 § i, On any judgment after 
verdict, had by or in the name of an executor, or ad- 
miniftratoi ; an ad 7 uiniftr.itor de bonis non may fue forth a 
feue facias, and take execution upon fuch judgment. If 
an executor makes hiinfclf n ftrangcr to the will of the 
tcftiror, or pleads Ne wiques executor or any 
and it is found againft him, judgment (hall be de b ms 
ptopuis ; in other cafes dr bonis ttllatoris Cro, Jac. 4^7. 

If on a fhe facias againft an executor, the fherift' re- 
turn a de^vafavit ; the plaintiff' fliall have judgment and 
execution de boms poptiis of the defendant : and if nuUa 
bona be returned, he may have a capias ad fatisfacKud, or 

tligit. zNilf.yc)ix Dyti 185. But one executor fliall 
not be charg'^’d with a devaftavit made by his comp.i- 
n '.on ; for the aft of one fliall charge the ocher no further 
than the goods of the teftator in his hands amount to. 
CiJ. Ehz. 3 1 8. 

If an executor does any waftc, or mif-cuiploys the eftnte 
of the deceafed, or doth any thing by negligence or 
fraud, dj’r. it is a de-vajlavit and he lhall be charged for 
fo much out of his own goods. 8 Re^, 133^ AnU a n^'iv 
executor may have an afbon againft a former exccaior, w ho 
wafted the goods of the deceafed ; or the old one may 
rcm.iin chargeable to creditors, HjI 266. 

Jf an executor takes an obligation in his own name, 
for a debt due by fimp’c contrafl to the teftator, tins 
fliall ( h.irge h’m as much as if he had received the money ; 
for me new fecurily hath excinguiflied the old right, and 
is qnafi a pa)ment to him. 0 £. of Ex, 158; Telu, 10: 

I Lr-v, 189 . 

bo if the executor fiic« a perfun in trover and conver- 
fl )n, in which he h«s a right to recover ; afterwards 
he and the defendant come to an agreement, that he 
lhall pay the execuLor ft.^'h a fum at a future day, and 
me party fails, this is a dc^aJiaAt ; and he fliall anfwer 
ad lahrem, zd,ev. 1S9 ; z'Jon. 88 S C: l Petn 474 .V C, 

It M 9L ilf .a/iavit to pn mit interift to run in .nrcar, 
and then fuftei judgment for it ; and want of aft’ets to 
pay bclore^ihe incu ling of it by the adminiftrator lhall 
not be intended unleis i: be expref^ly pleaded. 2£^^i;.40: 
Iltl, 23 ti/ 24 Car, 2. B, R. Seuman v. Dee. 

An executor in caf^ of ». de japJnvit is in nature of a 
trullee of an eiUte. Chan^ Cafes 304. 
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EXECUTORY ESTATE, h where en eftate in fee 
creited by or fine is to b$ afterwards ixeofted by entry^ 
writ» 6 fc^ Leafes for years, rents, annoiues, con^ 
are called inheritances exeeutot /• ^ood*s Infi. 
293. Eflaus executed are when they pafs prefendy to the 
perfon to wKom conveyed^ without any after-ad^, a Inji, 
513. See title 

Executory Devi<>e, The Devife of z, future intend. 

A Devife that *vejts rot at //je death f theiejiato}^ but de- 
pends on fome eentin^^ency which muft happen before it 
can veft 1 Eq. Caf Ahr 1 86. 

An executory devife differs from a remainder in three 
▼ery material points. 1. That it needs not any particu- 
lar ellate to fupport it. a. That by it a fee-fimple or 
other lefs ellate, may be linnited after a fee finSple. 3. 
That by this means o remainder may be limited of a 
chattel interell, after a particular ellate for life created 
in the fame. See title Remainder and zComm, 17 s— -5. 

I. The hril cafe happens when a man devifes a future 
ellate to arife upon a contingency : and, until that con- 
tingency happens, does not difpofe of the fee-fimple, 
but leaves it to defcend to his heir at law. As if one 
devire<) laud to a feme-fole and her heirs, upon her day 
of marriage, here is in efie^ a contingent remainder 
without any particular ellate to fupport it ; a freehold 
commencing in futuro This limirution though it would 
be void in a deed, yet is good in a will, by way of exe- 
cutory devife. I Std 153. For, flnce by a devife a free- 
hold may pafs without Corporal tradition or livery of 
feiiin, (as it mult do if it puifes at all) therefore it may 
commence infutu\o\ becaufe the principal reafon why 
it cannot commence in futwo in other cafes, is the ne- 
celTicy of adlual felfin, which always operates in 
fenti. And, fince it may thus commence m future^ there 
18 no need of a particular eUace to Aipr^ort it, the only 
ufe of which ih to make the remainder, by its unity 
with the particular ellate, a prelcnt iutereil. And hence 
Sillo 1C follows, that fuch any executory devife not bring a 
prefent intcreft, cannot be barred by a recovery, fuflered 
before it commences. Cre. y^zc. 593. See this Did. tit^e 
Fine and Rtcoveiy. 

z. Hy executory devife a fee, or other lefs ellate, may 
be limi ed after a fee. And this happens where a devi- 
for deviles his whole ellate in fee, but limits a remain- 
der iluveon to commence on a futucp contingency. As 
if a man devifes land to yA and his heirs; but, if he 
I ICS before the age of twenty-one, then to B. and his 
hetjb ' this remainder alfo, though void in a deed, is good 
by w.iy of executory devife, 2 Mod, 289. 

In both thefe fpecies of executory devifes, the con- 
tingcuLies ought to be fuch as may happen within a 
realonable time, as within one or more life or lives in 
being, or wrthiii a moderate term of years ; foi Courts 
of luilicc will nut indulge even wills fo as 10 create a 
perptluiiy; whicliNthe law abhors, iz Mod 287 . 1 i^'ern. 
16^. I Saik 229. 'Lheurmoll length that has been hi- 
t icrto allowed for the coming *iKycf an executory uevife 
of cuher kind to happen 11., is that of a life or lives in 
being, and one and fweiuv^yeais .dteiwaid;>. As when 
linds are deviled to luin unboin Ic n of a terne covert as 
ihall hrll attain the age of rwemy one, and his hrirS; 
the utmoll le-ngih of time ih..i luh h ^ pen before the 
cilate can veil, is the lite of tuc m 't.n * .oaj the iubfe- 
queat iulancy of her ion, and ini^ Imlh le^u decreed to 
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be » good executory devift. fair, 232. This limit vil 
taken from the lime 'in which an ellate may rendred 
unalieisable by a find fetclemenr. An executory devife ^ 
to an unborn Ton, of a man, maybe fuf|>ended a fewT 
months beyond the life of the father and twenty one 
years afterwards; by a poftbumous birth. 

3. By executorjr devife a term of years may be given 
to one man for hts life, and afterwards limi.ed over in 
remainder to another which could not be done by deed : 
for by law the firfi grant of it, to a man for life, was a 
total difpoiition of the whole term ; a life ellate being 
elleemed of a higher and larger nature than any term for 
years. 8 Rep, 95. 

And, at firfi, the courts tender, even in the cafe 
of a will of reilraining the devifee for life from aliens 
ing the term, but only held, that in cafe he died without 
exerting that a^ of ownerlliip, the remainder over fhoold 
chen'talce place; for the rellrainc of the power of alie- 
nation, efpecially in very long terms was introducing a 
fpeciesof perpetuity. Bio. tit. Chattels 2$ : Dyet But, 
Toon afterwards it was held, that the devifee for life hath 
no power of aliening the term fo as to bar the remainder- 
man. Dyer^^S: 8 Rep. 96 ; yet, in order to prevent the 
danger of perpetuities, it was fettled, that though fuch 
remainders may be limited to as many perfons fucceff 
fively as the devifor thinks proper, yet they mufl all ba 
in effe during the life of the hrll devifee ; for then, as 
it is exprefied, all the candies are lighted and are con- 
fuming together, and the ultimate remainder is in lealicy 
only to that remainder-man who happens to furvive the 
reft. It was alfo fettled that fuch remainder may not ba, 
limited to take efFedl, unlcfs upon fuch contingency as 
mull hhppen (if at all) during the life of the firit de- 
vifee. I did, 451 ; dkinn. 34I : 3 P. IVtm, 358. 

Having faid thus much on Executory Devifes in gene* 
ra], fubfeqaent information may be thus divided. 

I. Of Executory Dt rjif r of Lands of Inheritance* 

II. Of Executory Dev fes ^ Tei ms J Of Tears* 

\,\I z particular eft ate is limited, and the iuhintance 
pa ffes out of the donor ^ this is a contingent remainder \ but 
where the fee by a d‘ vjc is vefud in any perfon ^ and to be 
vejted in another upon soniingency^ this is an extiutory dcvijt : 
and in all cafes of executory dtvrfes^ the ellates delcend un- 
til the contingencies happen. Raynt. 28 : i Lutio 798. 
Where a contingent e/tat e dejtnh upon a ftehdd^ 

which is capable ot fupporting a remainder, it JhaU r,evcr 
It conf trued an exetutory devje, but a nmainder. And fo it 
is, if the ellate be limited by words tn pr rfnti, as when a 
perfon devifes his lands to the heirs o^A. B, who is living, 
^c. Though if the fame were to the heir of A. af.cr 
his.Jeath, it would be as good as an executory devile. 

2 Saund. 380: 4 Mod. 255. * 

One by will devifes land to his mother for life, and 
after her death, to hib brother in fee ; provided, that if 
his wife, being then ipjemt, be delivered of a fon, then 
the land to remain to him in fee, 'and dies, and the fun 
is born; in this cafe* it was held, that the fee of the 
brother Ihall ceafe, and veft in the (on, by \\ay of exe m- 
tory devife i on the happening of the contingeny \ and 
here fawh lee eftate enures as a new original devife to 
lake ciFe£l when the fiiil lails. Dyer 127: Cto.'jac, 
jftpz. Aretnaindet of a may not be limited by the 

i\Xiez 
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mlfr of law m fu JtmfiU ; for when a man hath 
parted with bia wMr eftate, there cannot remain any 
% thiD^ for him to difpofe of : but of late tipcs a diftin^tion 
bath been mado between an ahfilute fee-Jimple^ and a 
jimpli ^hich itpends upon a cw/in^eniv, or is cdmUthnalfy 
limited; afpecialfy where fuch a contingency may happen 
in the couffe of a />;o yean^ or of one or truo lives ; and 
where fuch a temamdtr is Imitodhy will^ it is called an 
exeritfory dcvtfe 2 Nt4j\ A hi .797. 

An elhte deviiud to a fon and bii heirsi upon condition 
that if he did not pay the legacies given by the will with** 
in fuch a rime, that then the land (hould remain to the 
ley^atees, Uc. and their heirs: this limitation of a fee in 
itWiumUt, after a. /rr Imited to the fon^ being upon the 
eontin^tut\ , of the fon’s failing in payment of the lrgacies> 
was adjudged good by way of executory devi/e^ Cre, Eliz* 
83;. And where the father devifed his lands to his 
youDgeA fon and his beirs« and if he die without iffne, 
the eidcA fon being alive, then to him and his heirs ; 
this was held a good remainder in fee to the eldcA bro- 
ther, after the conditional contiogent eftate in fee to the 
youDgefb as depending upon the pplibilicy that he might 
be alive when his youngeft brltlm died without iflue ; 
and his dying without i^ue, arm (coNareral determioa- 
lion of his eftate, whilft the other was living. Godh, 282 : 

2 Nel/, Ahf^'pgS. 

There can be no extiutory derd/e, after an eftat e-tad 
genet ali\ limited, bq^auie that would tend ro a papetwty \ 
and a contingency is too remote where a man mud ex- 
peil a fee upon arothcr's ^y\n^v3tthout iffue^ generally \ 
Hut d)tng viithout tjjue, living another, may happen in a 
little time, becaufe it depends upon mthfe\ and (here, 
fore a devife of a fee ftmple to one, but to remain to ano- 
ther upon fuch a contingency^ is, now held good by exe- 
iutoty devife, Cro 695. 

If a deviie be “ to A. forever, that Is, if he (hall have 
a fon or Tons who lhall attain a i* but if A, lhaJI die with- 
out fon or fens to inherit, that the fon of fhall in 
hcrit I his is a fee in A, with an executory devife to the 
fon ol B who Hiall take if A. die without iHue, or if the 
i Hue die bcfoic 21. 1 Bi a, C. R 147. 

It a devUe be to the Iccond fon, then unborn, of A B, 
and after Ins deceafe, or acccllion to his paternal ellate, 
then to his fecond fon and his heirs-malc, with remain- 
ders over: luch fecond ion of A.B, when born, will 
take an eAate in tail-male by way of executory devife, 
determinable on the accedion of the family ellate, and 
in the mean time the lands defeend to the heir of the 
teilator. 2 B/ac. Rep, 1 159. 

JI It has now been long fully fettled, that a term for 
year*, or any chattel intcrcA, may be given by an ex- 
ecutory dex ife to an unborn child of a perfon in exigence, 
when it attains the age of 21 ; and that the limict of ex- 
ecutory devifes of real and pcrfonal property are pre^ 
ciftly the fame. Featne. 

It is very common to bequeath chattel intereAs to A, 
and his iAue, and if he dies withcyit ilTue to B, It feems 
now to be determined, that where the words are fuch as 
woula have given A an eAarc tail in real property ; 

Calcs ol pcrfonal property the lubfequent limkauons ojt 
Vod, and has the dbfolute incerell : But if uapMlV 
from any claufe or circumAaoce in the will, 
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teAator inteiided to gtvhk OveTfWy ill W 

iAue living at the time of bn death, upon than tvioi ite 
fobfdquent limitation wilt be good as an exxatt oryA* 
vifq. See Bennte and the cafes ro|emd to in Oo^s 
iii. 262. 

Formerly where a term of years^ I which is but a obat« 
tel) was devifed to one ; and that if ho died* living aoo« 
ther perfon, it Aiould remain to the otheDrperiba, during 
the reAdueof the term, fuch a remaimte wa» ^judged 
void : For a devife of a chattel to one for an loiiri was a 
a devife of it for ever. Dyer 74. But it was afterwards 
held, that o remainder fa term to one^ after it was limited 
to another for Itfe^ was good : In a cafe where a teAator 
having a term, devifed that his wife ihould have the 
lands for fo many years of the term as Ihe Aiould live ; 
and 'that after her deach the re/idue thereof Aiould go to 
his (bn and his aAi^ns ; and this was the Arft cafe wherein 
an executory remainder of a term for years was adjudged 
good. 255, 358. 

A perfon poAeAed of a term, devifed it to his wife 
for eighteen years, and after to his eideA fon (or life, af- 
ter to the fon^ eldell lAue male during life ; though he 
have no fuch iAiie, at the time of the devife, and death of 
the devifor, if he has before his own de^th, he Aiall have 
ic»as an exscutory devtfi. \RoL6i2. But if one devife 
a term to his wife for life ; the remainder to his ArA fon 
for life, and if he dies without lAbe, to hi<i fecond fon, 
(Ac, the remainder to the fecond fon is void, and no exe- 
cutory devife; yet where the dying without lAue livingac 
a perfon 's death, may be conAned to one life, it hinders 
not a remainder over. 1 Ahr, 194. 

Executory devfes^ as to terms for years % arc not extended 
beyond a life ot lives; they ought to aiife within the 
compafs of one life, 1 ^alk, 229. Where there is an 
txecutory dcvfe, there needs not any particular eftate to 
fuppoitit; and becaufe the perfon who is to take upca 
contingency, hath not a piejent but future tnteieft, his 
eAate cannot he hatred by a tommon recovery ^ 2 JNJ/mAht* 
797, 793. It is held executory devfes, and Imitations of 
the itu/l of a term, are governed alike. 1 V^trn, 23^. 

LclTee for years devifed alibis tetm to his fon, and 
his will was, that his wile (hould have the occupation and 
profits of the lands, during the minority of his fon, 
and he made her foie executrix, and died; Aie afterwards 
pro'^ed the will, then Aie fold the term, and died; ad- 
judged that this fale was void again A her fon, becaufe 
it Aiall be intended that the devKc to the wife, Aiall pre^ 
cede the devife to the ion, though it followed in words^ 
and then Aie will not have the whole term, but only ib 
much thereof for (b long time as Aie Aiould live, before 
her fon came of age; and that the remainder was to veil 
in him, opdn the contingency of his living till became 
of full age. FUiv. Cmu 53* 5 19* 

The bulband falfaig poiTeAed of a tend for years de- 
vifed the leaje itfef CO bis wife for her life, and afti r her 
death to her children mpreferred; it 'was inAlled for the 
wife, that (he had the whole term, the deviie being of 
the haft etfetf, and the lands fre not mentioned through- 
out the will ; but adjudged that the wife bad only an 
eflate for fo many yean oj the leafe as fi>e Jhould //yr^and 
that (0 flfiHich as remained nnexpired at her death, was to 
veA in the children upon the contingency of their living 
at that time. 1 And, 01 ; 2 Leon, 92 : 3 Leon. 89 : Gold, 26^ 

EXEMPLIFICATION, 
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AppMrmice ; u kiii|giic#» dergymeii ^ &fr. tre ex-. 
cfBpte 9 ffttfliA{|^peArtilg tttliecoitik^j'-conrt hy ftfttnte^and 
Pc!9f% fMtti bdiig pat upon iiiAi^. 6 ty PerficMi 
femtyir€d» <!rr&ge^ mIo m ako exempted 

tar IhMl f^g on |dfidl of peace, at- 

tonke)rBr‘ ireii ^ * 


aa exempdiMi from telle, &r. by tbe King’s -Litfers ntrm : 
Afnd a wfit ofexemptioii^dr of aa(b, to be iqoit of ftrnbg 
on jarlei, and all pebliie ferrice* 8 h^ 

See forther the preper citlei in thb Didt. 

BXENNIUH^drJSXHBNlUM. A gift 
and more properly xiieir year’s gift 
BXERCITUAL^ ^ ® 


8 h^. Sfitim. 1049. 
or prefent 2 


UALS,. A heriot ; paid only in arms, 
borfei, or military accdutrementf. Leg> £Jw, Cmf. 1. 

EXETER. By letters patent under the Great Seal, 
the fcite of the ciaftle of Exm (part of the dutchy of Csre- 
wall) to be granted to foine peHbns. appointed by the 
jciilices in qaarter^'ftilfona for the county of Dewtt for 
the term of 99 years, to the ufe of the faid county and 
for other public nfes ; under the ancient yearly rent of 
10 A ptr annum, payable to the Ctbwn. Stat, 9 Jnn, c, 19. 

' EXFREDIARE, From ex and the Sax. Frede, Frith, 
Peace*"] To break the peace, or comlhit open violence, 
l.r. 13, 

EX GR AVI OyERKLA, A ^it that Im for him to 
whom any lands or tenements In fee are devifed by wilt, 
(within any city, town or borougii, wherein lands are 
devjfeable by culiom,) and the heir of the devifor enters, 
and detains them from him.' Reg. Oriv. 244: Old Nat. Br. 
87. And if a man devifts fuch l^ds or tenements unto 
another in tail, with remainder over in fee, if the te- 
nant in tail enter, andisfeifed by force of -the intail, 
and afterwards dieth without ifToe ; he in remainder ihall 


have the writ exgravi queiela to Execute that devi/e* AVw 
AT^r/. 441. Alfo where tenant in tail dies without 
iiTue of his body, the heir of the donor, or he who hath 
the reverfion of the land, ihall havothis writ in the na- 
ture of a fhrmedon in the reverter. Ihid. If a devifor’s heir 
be culled by the devifee, by entry orfthe lands; he may 
not after have this writ, but is to have Iris remedy by the 
ordinary courfe of the coinmoD law. O. A//, i j'l,— If 
the dUimant’s title accrues within twenty years, the moll 
eligible method of proceeding, is now by Ejcftmerit. 

EXHIBIT, Exhlhitum.'] Wfaeipa deed, or other writ- 
ing is in a fuit in Chancery exhmited to be proved by 
witnefTes, and the examiner or commiiriouerb appointed 
certify on the back of it, that the deed or writing was 
ihewed to the witnefs, to prove it at the fiiiie of his ex- 
amination, and by him fworn to ; this is then called an 


exhibit in law proceedings. The fame under a commiflion 
of*bankrupt. ' ' “ 

EXHIBITJO*. An allowance for meat and drink, fuch 
was cuAein#y among the religious appropriacors of 
churches, who ufually made it to the depieridiog vicar ; 
.the benefafliun fettled lor the maintaining of /choiars in 
"tftt Uiriverlities, hot depending on the loundationi are 
ca^l^d exhibitions- Pamb, Antiq. 304. 

V EXlGENDARIfS. See £»ga$/cr. 

Vot. L 


'ii'i 


‘•^SEKmet* or AWiirtMfSeffk^' 

In sn-.aibi'pMiftatniot bV 1 Sm> 4 k'<^ 
fliir Mjgtif Irft wi^ rW tbim^y, whembr 19 bh* iii^ ' 
mcmim i >ild to the iherl^,* 

claim had' cdfbidl^ dayt, oh^ aftet aab^ 

tber, chlti^g btmHkjlntaf b pain of outlaWry : ll 
id^^tkdkmgentf bebiMl mn parry, /. a. reqblrei 

ib Ismnti^ctOT fora'^dbdili^ M.anf^H'er thb law ; anS 
IjrWtpme, not It the kS prohhtsratioQ, he b faid 
tobh qntMmet exaBut,{Jht€ ktdis ict^ed,) dud it outlawed; 
Gwnp. \t 8 . ^ , 

The ftafocm rTqoIringpiMkfliattourtm' 
ed id civil aftions, are 6 5* 

Exigents areto be awarded agiihft Ttceivers pf the King’d 
moirey, whodeUio the fame 2 atid^itiift 'e6lifoIimtora» 
rioters, kSc. 8 tai* iS£d. f*c. 1: And aw^i^'bT p^h« 
matiem fliaH be iilhed to the flieriffiq Mfcellatep 
matfSnt in the county where the deffmdiitt' d^Uai^flM;; 
him m yield bimfelf, &r. Stat* 31 Sfik;e. 

The writ of exigent alfo dies in an indi^^ trf fo^ 
lonyi where the party indifted cannot be found : Aod 
upon fuing but an exigent for a criminal matter before 
conviftion, there Ihall be a Writ of proclamation,^ 

31. 4 & 5 /IT. & M.cl 22. If a peribn iridifted 
of folohy abfent himfelf fo long that the writ of exi^ot is. 
awarded, his withdrawing will be deemed a jBght in Abbr 
whereby he drill be liable to forfeit his goods ; and tbodgk 
he renders himfelf upon the exigent, after fuck with- 
•drawing, and is found Not guilty, it is faid the forfeitoro 
ihall ftand. g Ref, no: ilnji,tiz. After a di- 
refted to the fheriiF to take and impribn a perion, 
if he cannot be taken, an exigent is awarded : And after 
a judgment in a civil aftion, the exigent is to go lonb 
after the firft capias \ but before judgment there molt be 
a cafkts', mliat and pluries, 4 177. If the defendant 

be in prifon, or beyond Tea, tFc. he or his executors may 
reverie tM award of the exigent. See fdrther this Pift^ 
title Outkkvjiy, . 

*EXlGE>flhBR, Exigendarius.] An officer of the court 
of Common Pleas; of which ofticers there are four in 
number : They make all exigents and proclamaiions, in 
.*i£lions where pfocefs of outlawry doth He ; and alfo writs 
of fuperjfdeas, as well as the yi^thomtaries. upon fuch ex- 
igents made out in their offices. Bur the ilTuing writs 
of fkperfedcas is taken from them by an officer in the fame 
(oart, condituted by letters patently King James 
Firft. 

EXIGI FACIAS, See Exigent. ■ 

EXILE. A baniffiment, or driving pne mifffilfSia hia 
country. And this exile is either by rellraint, wiien the 
government forbids a man, and makes it penal to retard; 
or it is voluntary, where he leaves his country opois 
difgbll, but may come back at plealttre. 2 Art/, 191; '* 

One natural and regular roiiicquence of perfonal liber- 
ty, under the laws of E'^-^landu thAiovefy Engl iJhmdh vaAy 
claim a right to abide in hisoWa countryjb long as' he 
pleafes,. and not to be driven from it.'untdft by ftrttence of 
the law. Exile andTranfporcaiton are both panithmeo(.4 
unknown to tlie common law ; and wherever the [alter ft. 
inflirt ed, it is cither by the choice of the a imitial hlnifdt' 
to cfcape a capital puniffiiifenc, or by the exprdsdireeUoni 
of fQ^me lla'cute. See Magna Cbdha,e. 29: which expfeisly 
declares chat no freeman ball be banilhcd uiatefs by t ie 
3, U iodginent 
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Jndgmesl of his pterti or by tSic tows of the land, And eomiao to aiyotl^ oonrt-loet chaoin tbehttndiid^isbtro 
fw the pfovifions of ffttiest Corpus Aa,fi. 31 Cm. a. hedw^eth. Ihii. 35;. * « 

f. a. (termed by fifmhknt a fecood Ma^a Cimtu and By the common law, p^on$ Btall not bs dittiiilM^lb^ 
ibibie.bulivark M oor liberties,) with refpedt to tending come lo court Icett, jfbr the lind» beibeging to jjjy^ 
)^ngli(hmeR prlfonors to Scotlm^^ hcland. or beyond the churches ; and if they be, they may have the wijt rnoar- 
feoi ; fee titles Affi tmprifiunent ; Habeas Corpus. raihne fsamt Uc. F. N. B. 394, Bo (ball a woman hold* 

Soldiers and Tailors form neCedity exceptions to thefe ing lan^ in dower, if (he is diftrained to do (ait of court 
rates t but it is faid the King cannot even conftitute a for fuch land ; when the heir has lands ^faficiaat in the 
man Deputy, or Lord Lieutenant of Lelanelt nor make fame county. IHsl> 

one ■ foreign Amba/Tador, againft his will: (Ince thefe in EX PARTE, Of the one part ; as a eomiffion in 

reality might be no more than honourable exiles, a /ij^.46. Chancery ex pcrti^ is that which is taken out and exe- 

Sc^farchtr on this Aibjefi, this DiA. titles Abjuration^ cuted by onefide or party only, on the other parqr’s ne- 
Felony » Tranfpot iaittm. gledting or refufing to join : When both plaintiff^ and do- 

EXILIUM, Signifies in law conftrufiion, a fpoiling: fendant proceed, it is a joint commiflion. 

And by the ilatute of Matlbruigeit feems to extend to the Ex parte talis, Is^ a writ that lies for a bailijf or re^ 
injury done to tenants, by altering their tenure, ejeA- ceiver^ who having auditors afligned to take his account, 
ing them, tie. and this is the fenfe that Fleta determines, cannot obtain of them reafonible allowance, but is call 

who dill! nguifhes between nsaftum^ defiruBto and e.xiHftm ; into prifon. And the courfe* in this cafe is to foe this 

for he ceMs us that 'vajium and deJkuQio are almoU the writ out of the Chancery, dire^ed to the fherifF to take 

(rime, and are propeily applied to boufes, garden# or four mainpernors to bring his body before the barons of 

woods) but exilium is when fervants are infranchifed, and the Exchequer at a certain day, and to warn the lord to 
wards unlawfully turned out of tbeir tenements. Fleta, appear at the fame time. F. N.B, 129. 

Itb. I . cap. 1 1 . See Stat. Marlb. e. a5| EXPECTANT, Having relation to or depending up- 

EXlTtJS, IfTue or off'-fpring : ^niap^ied feo the iflfues on ; and this word is ufed in the law with fee, ni fee ex^ 

or yearly rents and profits of landf? Etas. Wefi. %. c. 43* pedant. 

See title Iffues. Expectancy, Eftates in ; are o£ two forts ; one ere* 

EXLEG ALITUS, He who is profeaued as an out- ated by aA of the partus^ called a remainder i the other 
law. Leg. Eibo.Cotfef.c. bya£^offow, called nrevafon. See titles, Eftatei Rg^ 

EX MERO MOTU, Words ufed in the King’s char- . mainder ) Renterfon ) Executory Dexnfe. 
ters 4nd letters patent, to fignify that he jgrinu theqi of' EXPEDITATE, Expedttare.'\ In thelaws of the/sr<^, 
bis e^ivti nssill and mere motion^ without petition or foggef- fignifies to cut out the ball of the dog’s fore-feet, ton 
tioD of any other: And the intent and eJFe^ of thefe the prefervation of the King’s game : But the ball of the 

words, u to bar all exceptions that might be taken to the foot of a makiflf is not to be taken out, but the three 

^charters or letters patent, >y alledgine that the King in claws of the fore-foot on the right ftde are to be cut off 
granting them was abufed by falfe luggeftioas. JCiteh. by the Ikia. Cron^. furi/H. 1^2: boxwood, cap. 1 6. This 

332. When the words ex mere motu are made ufoof in relates to every roan’s dog who lives near the foreft ; and 

,any charter, they (hall be taken moEIhrongly againft the was formerly done once in every three years : and if any 
King. I Ce Rep. 451. perfon keeps a great dog not expedicated, he forfeits ta 

EX OFFICIO. The power'a perfon has bj virtue the Kmgt/. 4 4//^. 308. See title Feejf. 

office^ to do certain a£ls, without being applied to : as a EXPEDlTATiE ARBORES, Trees rooted up or cut 
}aftice of peace may not only grant forety of the peace, down to the roott.— Fleta, lib. a. c. 41 . 
at the complaint or requeil of any perfon^ but he may de- £XPENDITOR$, Perfons appointed bycommi(&om^ 
mand and lake it ex officio, at diferetion, fic. Dali. 270. ers ofjkoors to pay, dilburfe, or expend the money col- 
Ex Officio Informations. Informations at the foit ledfod by the tax (W the repairs oi fewers, Cs/r. when 
of the King, filed by the Auorney-General,as by virtue of paid into their hands by the colledlors, on the reparations, 
his cficfi without applying to the court wherein filed, for amendments and reformations ordered by the commi&on- 
leave, or giving twdefendant any opportunity of (hew- ers, for which they are to render accounts when 
ing caufe why it (hould not be filed. See title I/fot motion, thereunto required. Laws of Eewas 88. See title 

EXONERATIONE SECTiE, A writ thatlay for the ^lewei-s. The (leward who fopervifes the repair of the 
King’s ward, to b8 free from all (^t to the county-court, banks and water-courfei in Rdkn^ Marffi, is called the 
hundred court, lect, ISc. during wardihip. F. N.B. 138. Expendttor. 

Exoneratione hiGT^ AO CuRiAM Baron’. A wHc EXPENSE LITIS, Cofts of foit, allowed a plaintiff 
aff the fame nature, foed by the guardian o( the King’s or defendant, aecovering in his kdlion. See title Cofis. 
witrd, and directed to the (heriffor (lewards of the court,* EXPENSIS AflUTUM NON LEVANDIS, dec. An 
that they do not diflrain him, dc. foe not doing fait of ancient writ to pr^ibit the (heriff from levyinn any al- 
courc. New Nat.Bi. And if the (herifF didraia lowance for knights of the (hire, upon thole that hold 
tenants iti ancient demefne to come to (he (herilF’s torn lands in ancient demefne. Reg. Ong. 261. For there was 
or Icet, they may have a writ commanding the iheriff to alfo a writ de expenfis neUttum levandis^ fufK levying ex- 
iorctalh, {sfr. Ibid. 359. Likewife if a man have lands pences for knights of the parliament, Orig. 191. 

in divers places in the county, and he is conftrained to See titk FarJiMnefif. 

come to the leet where he is not dwelling, when, he re- EXPLEES, The rents or profits of an edate, &e. See 
folss within the precinfl of any other leet, (iic. then he Efplees. ^ 

fiall have this writ tathe (hcriiF to difeharge him. frost EXPLORATOR^Af^out) alfo a huutrm.4B, or chafer, 

• EXPOKTATiON, 
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EJfPOJtTA'tlON, The (hipping or carrying out thr 
, iMHaiaconOiodifics of 'Enghnd for other couijitiiet ; nen- 
||hM in the ftatutes relating. tof^tC^rjiu. See chU 
InR^ide Nav^ga/ho ASs. 

EXPOSITION or DEE 0 Sr fliall be favourable, ac- 
cording to dig apparent.intenc : «and be reafonable and 
equal, tfr* jn. See title 

EX POST^KhCTO. It a ufed in the law, fig* 
nifying toethfng done after ao^her tbtng^hat was coin>» 
mittealiefore^ •And an ad; done, dr ellate granted., may 
be made good by matter expoH that was not lb at 
firi^ by eledioni At fomedmet a thing wfll done 
at firft. may afterwards become ill. 5 Arp. az: 8 A<p. 
146^ ^e tide 

To EXTEND, ExmJkr%.'\ To value the lands or te- 
nements of one bound by a ftatute, who hath forfeited 
hib bond, at fuch an indifferent rate, as by the yearly 
rent the creditor mw in rime be paid his debt. A. AT. A. 
Sec the next article/ 

EXTENDI FACIAS, or EXTENT, Ex/ifx/a.] A 
‘ writ of execution, or commifiion to the fiieriiF for the 
valuing of lands or tenements ; and fometimes the a£t 
of the theriff or ocher commiffioner upon this writ. Are. 
313. See this Diift. title Executtom, This term is alfo ufed 
for the efUmatc or valuation of lands, which when made 
to (he tttmoff value, is faid to be the full extent ; whence 
come our extended rents, or rack rents. . 

If one bound to the King by fpecillty. or to others by 
ftatute, recognizance, nach fol^tted ici fo that by 
the yearly rent of the debtor^s lands, the creditor is to 
be paid his debt ; upon this the creditor may fue a 
writ to the fiieriiF out of the Chancery to deliver him the 
lands and goods to the value of the debt, which is termed 
a hbermte. F. N. B. 1 3 1 . This is after the extent dire£ied 
to the fiieriiF to feize and value the 'ands. of the 
debtor, to the uemoft extent. 4 Rep* 67. 

Lands and goods are to be apprtifed and extended by 
the inqueft of twelve men, and tnen delivered to the cre- 
ditor. in order to the fatitfaClion of his debt : every ex- 
tent ought to be by inquifition and verdict, by the SteU* 
iPlr/im. z. And the fiieriiF can not execute the writ with- 
out an jnquiiicion. Crs. Jac. 569. 

I'hc body of the cognifor, and all lands and tenements 
that were his at the time of the ftatute, (sfc, entered into, 
or afterwards, into whofe hands ibever they come, are 
liable to the ex"ieot. z Jnfi, ^96 ‘ Sut eoppMd lands are 
chargeable only daring the limof the cognifor ; and may 
not be extended by ekgitt fo as to admit a ftranger to 
have intereft in the lands Hbld by copy, without the ad- 
mittance of the lord. Lands in ancient demefne. an- 
nuities. rents. are extendible. 1 AoA 88. Two 
parts of an entire rent may be delivered upon an extent 
by the iheriJF. 0*0. A 7 /z. 74Z. But if tKi cognifor of 
a ftatute have a rent-charge, and before the extent he 
puKhafe parcel x)f the land ; the rent is gone, and fiiall 
not be in execution : ^Tis otherwife if he purchafes after 
extent of thermit* Dyer zo6. A reveriion of lands. 
may not be^xte'nded ; but a plaintliF had judgment for 
his debt and damages de revifjSwe ixm aeeident, and a 
^ciaf to extend the moiety. 6sfr. t^Eid* 86 < 
Djer 373. 

An .advowfon in grofs is not extendible on clegiti^ftfr^ 
Star* 2, eap, 18. An office of truft cannot be ex- 
• tended, becaufe *tia not aiC|;nabIe ; and nothing fliaU be 


EXTENT. 


j tatetAei, bor whit wiy b« lagned over, p^er 
1 Though an ufSceii extendible in equit/. Cbanc, Ref, iQ- 
Oood, hod chitMlt, M iqafci for years, cattle, 
the eoentior's oWn hi ‘ 

J. J ^ .T ^ t . A 


hands, and not fold for valuable con- 
fideratToUibre ftibje^l to the extent. As the lands are rp 
bb delivered to she peHyet a reafonable yearly value, fo^ 
the goods (hall be dertvered fit extent at o pfice that is' 
reasonable ; And on a filrefeAtht sd^cewputnnd^ the cog- 
nilee is to account according to the value ; not 

the reed value of the land. 1 76. If the extendrri 

appraife and value the lands too high, the cognifee at 
the return of the writ 'may pray that they m^y cake ^nJ 
retain the lands at the rate appratled ; and then Ms (aid 
he may have execution againit their lands for the debt ; 
but this may not been Cn. yue. 13. It has been 
adjudged, that at die return of the writ the cognifibe 
may lefufe the lands, extended, if over valued. Cre* 

wWere lands are extended ac under'Valoe, and de- 
livered in execution, the cognifee hath an intereft in the 
land, which Cannot bediveftedby finding of furplufage. 
Qro, EExe, z66^ Cro* Jae» 85. 'fhe cognifor cannot en- 
ter upon the cognifee, when facisfa^ion is received for 
thwdebt, bat is put to his feire facias on an extent : 
Thangh on an r/rg/r, the defendant may enter becaofo 
the land b only awarded, till the debt, which is certain, 
is fatisfied ; whereas on extent, the land is to be held 
until she debt, damages and cods, are fatisfied : 
And the cognifee being in by matter of record, (hall 
not be put out but oy matter of record. Ws. a feWe 
facias brought iffainft him. 4 Arp. 67 : March* s Rep. Z07. 
208. ye. Where b the difference ? Is not, the tenant 
by ckgit in by matter of record ? 

After an extent returned, a literate fiikli go to the (he- 
riff. reciting the extendi facias and return, and command- 
ing that he deliver the goods and lands to the conufee 
O^er a ftatute-A^ple. Isfe.) Ji per extentum et pretium ilia 
n/duit* F. N.B. 151 : Luttu.^^z. 

^The cognKee hath no abfolute property in lands by 
the extent, till the delivery upon ^ litoate'^ but not-* 
withftandi^g^ by the very extent they are in cuftodidlegis 
for his benefit Crv. Car, 106, 148. No aClual feifin can 
be 00 an extent, &nd a cognifee of a ftatute ftaple, €^c. 
cannot bring ejedment before the hberate ; nor can the 
(her! IF upon the liberdte turn the certMant out of pofTef- 
(ion, as he may upon nbaLfac, poffeffienem, 1 Fent. 41. 
Where there b an extent upon a ftatute, and a liberate 
], thereupon, but not returned, yet b is good ; though re- 
gularly, when inquifitions are taken, the writ ought to 
be returned. 4 Rep. 67 : 1 Ltil. Abr. 592. The fiieriff 
may be charged to make a return of hit writ, if he pii| 
the cognifee in pofiefiion of part only $ and fa, the coj^^ 
nifee may have pofieflion of the whole, p Nelf. Abr. 774. 
But it is faid if a perfon fuing out an extent, die before 
the return of a writ, the ftieriff' may not proceed in hb 
inquifition, 6^c. afterwards ; for there muft be a profe- 
cution de mve. 

After a full und perfect execution had by extent, re- 
turned. and of record, there (hall never be any re-ex- 
tent upon an eviAson : But by Stlt. 8* cap* 5. if 

lands delivered in execution on^ a judgment, ftatote or 
recognizance Ihall be evidled. withoqt fraud, or default 
of the tenant, who holds them in execution, before the 
debt and damages are wholly levied, the recoveror or 
3 U 2 conufee 
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coruffB. may have a Jcht fatias againft-ihe p^rfon on 
Vklx-iTi the f.\ecMtloo waj hril futd, his heirs, executor* 

cr afiisns of Jatids then liable, returnable in th^e fame 
C curt, 40 days after the telle ; and -if the defendant 
mtikes .default, or (hews not caufe, the Chancellor or Jof- 
lieei of ttie court m here tlie f Ire faetat is returned lli.ill 
make a pew wiu of the like nature of the former exe- 
tut'on for levying the refidueof the debt. Co. Lit. *90. 

If lint!-, be cMindfd onon amilUke, Csfr. a re-cxient 
mty. be had ; fee Dyer zpp. If part of the land* 11 
evifled, the tefuiiee is to hold otcr the refidue or the 
land till the th-bt is fatisfied. 4 ^r/>. ' 65 . When land* 
ni." delivered in e\tent, it i* as if the lognifee had tafen 
a Ita.'e thtreof for years, until the debt is fatisfied ; and 
he null never afterward* take out a ntw execution : the 
coenilce having accepted the land upon the li^rate, the 
law i-iefumcs the debt to be iati!.fied. i Lniw.^z^. An 
extent was filed, and though it wa» difeevered that lands 
were omitted, the con t would not grant a re-e^ient. 

3c6.. ]iy Siaf 16 17 a. r- 5, (made perpetual 

by Seat, aatr ay C. 2. r 2 ;)when any judgment, ftayute 

or recognizance (hall be' extended (uwhin twenty yeaw 
after fuch judgment, iJV. had. ) |he fame lliall n« be 

avoided or delayed by occafion dtet atiy part of the lands 
extendible arc omitted out of Atch extent ; faving to the 
parties whofe lands (liall be extended, their remedy for 
contribution againft thofe whofe lands are omitted; ex- 
cept heirs within age. , . j ,. j....v.nA 

Where a fen f<eeta> iirues,and 1* delivered to themt- 
riff to be c.\ecuted, the property of the g^» i» vetted 
hv lUeleli.'tty, and an extent afterward* tot the King 
cemes too late. Comi. 123: See a\fo z Blaei. Rep. 1294: 
Deug.^lS, S 99 - 

EXTINGUISHMENT ; from in/. Eeethgut.'] The 
Extinflion or annihilation of a right, eftate, ^r; by 
means of its being merged in, orconfolidawd with, ano- 
ther uenera’ly a greater or more extenfive, right or 
etta'c.^ Wheiever a right, title, or interfft is dellrojSjjji 
or taken .away by the aft of God, operation of law, or 
aft of the party, this in many books 1* called an Extin- 
guilhment. C«. iif. I 47 »^ • t Ro.Ab,^^^. . . 

* This Extinguifhment is of various natures, as applied 
to various rights; r;*. Efeetes, Commone, CopyhoUs, Dtiie, 
LUerure. Servica, and irayy. See more at large under 
thofe titles ; wh** follow* will give feme general infor- 
mation on the fubjeft. „,n hafl, » 

RxTiNCtrisHMbNT OF ESTATES. If u mxn hath a 
yearly rent out of lands, and afterward* purchafe* the. 
lands whereont it arifeth, fo that he hath a* good an 
eftate in the land as in the rent ; now both the property 
and rent are confolidated or united in t ne pofleffor ; and 
therefore the rent is fail to be extioguirtied. Aljo where 
a peifon has a leafe for years, and afterwards boys the 
property; this is a confolidaiion.of the property and 
Iruits, and i. an exiingmft.ment of the leak: But if a 
man have an ellate in Und but for life or years, and hath 
ahieliertlt..tf, as a tec fiuiple, in the rent; the rent is not 
extiiiguiihcd, but in tufpence for a time; for after the 

term, tlie rent fij.i<l itviie. Jams de Uy. 

Extingni^iU'-vnf ^ •" ^ *’ “ dellroying of the rent by 

purvhaie of the l-nd ; for no o»e can have a vent gmng 
out of his own land ; though a piMlcn mutt hwit M'higb 
,m tHate tn 'U land, as mXht nnt, », the nnt lOlU ^ ^ 
txtindf. Co. L it. 147 * 



: being affo^- 
fy that it 
it'^j^tYxchafcd. 
,4(f 1 rent- 


E XTIM<3fU.rS H M EN Tr 

to him and bis beiM ,iiRimg oot of land§| 
chafeth any parc.of the Itwttl.tp hitn and his hetfr^artM 
rent U iniire and ifloiag pni of part of 
the whole rent-charge it exiingoi Hied: though 
fo where one hath a aftfj| |iahthareth part i ^ 

the land out of whicWTr^iiTues; 
tknatlt according to (be votoc oa'i 
Hiall only extinguiih |he rent fofi’^ 

Lit, 2it: Co. Li/. 148. And if the 
charge purchafes parcel of the lands, andehVg^hntor by 
his deed granteth that he may diJlraio for the rent ki the 
refjdueof the land, this amounts to a new grant. Ch. 
Lit 147, See titles Crtt#;/ ; Eftate, 

If a man be feifed of a rent-charge in feesp and grants 
it to another and his heirs, ahd the tenant attorns; the 
grantor is without remedy for the real in arrear before hrs 
grant ; and fuch arrears become as it were extin^. 
rau^h,j^o\ \ Ltll. A, B, made a leafe for 

years of Isinds to another, and afterwards granted a rent- 
charge to C. D, who devifed the faid rent to the faid A. 
B. till 100 L (hould be levied; then to B, G. and died : 
Adjudged that by the devife to A, B, the rent was fuf* 
peuded, and that a perfonal thing once fafpended by the 
a£^ of the party is excinguiihed for ever. Dyer 140^ 

If tenant for life, makes a leafe for years, Cendiing rent* 
and afterwards the reverfton defeends to the tenant for 
life; thi^ is not an exdngaifhment of the term; baric 
is otherwife if he have the reverfion by purchafe. i Co. 
Rep. 96. A jointeuiinc for life purchafes the land in re- 
verfion, it wilt cxcinguilh theedace for life for a moiety, 
and fever the joint-tenure, z Rep, 60. Lands are given to 
two men, and the heirs of their bodies ; though they 
have aneilate for fife jointly* and feveral inheritances* 
yet the eftate for life is not extinft : Centra^ if it be by 
feveral c9nveytm<es\ as where a leafe is made to two for 
their lives, and after the leflbr grants the rever/ion to 
them and their heirs, f^e, here the life eftate will be ex- 
tuligiiinied. Co. Lit, 182. 

If one after his title begun to be tenant by the curtc- 
fy* make a feoffment in fee upon condition, and enter 
for the condition broken; the eftate is extinfi, fo that if 
his wife die, he fhall not be tenant by the curtefy. i 
Rep. 18. Where- a man hath nn eftate for his own life, 
and for another’s life e&zie pour auter ^ie will 

be extinguifhed in the eftate for his own^ life^ which i« 
greater in law than die bthcr. 1 1 Rep. 87*: Dyer 11. See 
Bt Q. 409 : Moor 94 : 2 Nelf Ait .821. 

When the freehold comcih to the term, the eftate for 
years is extin^. zNelf.Ab.%20. Where the remainder 
of a term is granted over to another, if the party in pof- 
fellion purchafe the fee-fimplc, though by this means his 
intcreft is exiinguifhed ; yet that ftmll not defeat the re- 
verConaty jndjiuift. ioi2r/*52: zNelf. 9to. 

A fine, fcfr. of lands, will extinguilh a term: and by 
purchafe of an eftate in fee-fimplc, an cftaie-tail in land 
isextina. g Rep. 139, But if a fee-fi«ple and fce-tail 
meet together by dejeent^ theettate-tail wiU not be extin- 
gailhcjr3 Ilep. 61. Defeent of lands to the ‘fame perfon 
who has a term, will extinguilh the term. Moor 286. 

When a leftbr enters tortiotkfly upon the Icfifee ageinft 
his confent, the rent is extintuilhed, But 

it has been adjudged, that rens Is not exund b^tWe entry 
of the leflbr, but only fufpended; and revives by the 
leflee’s re-entry. Djyer 361* Alt infant has a rent, and 

purchafes 



-EXTINGUISHMENT. 


which U is ilTulng: by this 
witf 'ht iprpciKicd. but not ex1tb£i. Mrp. Extiw^Jk. 
^ bkes t wifk, or woman fcmbe n 
that hath thoj^veffion after the^leafti hcire the 
thi^ Uf.rn extmgotOie^ See title Sxtm 

4 m 4 Ftm*, 0 

EXTtt«ovt|^iiMt o^Cqkuon* By pnrcHafing lands 
wherein i comanen i^pi^ndant," the common 

it extiiigfiiiH|£L Cr$, Sih^ A commoner releafes 
hie 0OIIII&OII b one acre, it is an extinguiihment of the 
whole common* 350. And where a per^ti 

hath common of wianage^ if he inclofes any part of the 
laid, all the common uexcinft. z BfownJ. 174* 

But if one hath common appendant in a great wafte, 
belonging tohrs tenant, and the lord improve part of the 
wafte leaving rnfficiciiiri if he after roahe a feofTment th 
the commoner of the land improved, this will be no cx- 
tlnguKhment. Z^rr 33Q : Huh, 17a. A commoner aliens 
part of his land, to wUch the common doth belong ; the 
common is not extinfl, but (hall be divided, z Sbep Att. 
151. See title Common, 

£xTjirouz8HMENT OP CoFYHotD. It is laid down as 
a genentl rule, that any aft of the copyholder’s, which 
denotes his intention to hold no longer of his lord, and 
amounts to a determination of his will, is an extinguidw 
ment of his copyhold. //»//. 81 : Cro, EU%, 21:1 Jon, 41. 

As if a copyholder in fee accepts a leafe for years of the 
fame land from the lord, thh determines his copyhold 
edace; or if the lord leafes tlie copyhold to another, and 
the copyholder accepts an afiignmenc from be lefTee, 
his copyhold is extinft. M<m 184: tCo,i^\ QoS. 
11. lOI. • 

So if a copyholder bargains andTells his copyhold to 
the leiTee for years of the manor, |^is copyhold is thereby 
extingullhcd ; or if he joint witlr his lord in a feofFzrent 
of the manor, his copyhold is thereby extinft, for theie 
are afts which denote hfa intention to hold no longer by 
copy. Huit, 65 ; 1 Jon.\\, S,C: GoS, 1 1 ^ ^ 

So if a copyholder accepts to hold of his lord, b]^ bill 
bnder^iITe lord’s hand, thin determines his copyhold; foif 
he accepts an eftate for life by parol, if with livery, this is 
an extinguifhment ; otherwHe not ; without livery 
nothing but an ellate at will paiTes, which cannot merge 
or extinguish an eftate at will. 1 And, 199 : Latch, i 1 3. 

If one feifed of a m/mor in right of his wife lets lands 
by indenture for years, this dob^iet deitroy the cudom 
xis to the wife|[ for after the death of her huiband fhe 
may demife it again by copy. Cm. EUx* 459. 

So if a copyhold is in the handd of a fubjeft, who after 
becomes King, the copyhold is extinft, for it is below 
the Majefty of a King to perform fuch fervile fervices; 
yet after his deceafe the next that hath right (hall be ad- 
mitted, and the tenure revived. 2 SuLiE^ \ C«. 24: Cro, 
Eitz, 252% See t Leon, 208 : 4 Co, 26 bV Cro, Ehz, 103. 
And a copyhold eliate is extinft whenever it becomes not 
demiieable by copy. Coke* s Copyholder, 62, See further title 
Copyhdd* 

ExtikouishMent of Debt. If feme foie debtee take 
the debtor to hplband; or there be twtuk joint obligors in 
B *ai»d the obligee marries one of them i or in cafe 

a is bound to a feme foie and another, and fhe 

takeVim obligor to hnfband ; in chefe cafes, %tfae debt 
will be extingoiibcd* 8 Rep, 1 36, And if a debtoF makes 


t}ie 48jb|etf Mb executor, or him and another executof^i 
nid they take «ho exetutOrAijp upon them; or if the 
debcea makes hh debtor executor, idc, it is an extin- 
guHklneatef the debt, add it (hall never revive, Phmd, 
184 • 1 SMlIL 304^ But vyhere a debtee or debtor executor 
(sgiUly refaietb; mr ha aud others being made executoti 
rhep a8l rtfu/h, then the debt is revived again. VlrmJ. 
fSe. JEnten and Fdmex Bx^cnior,'" 

ft is agreed as a genera} rule, thee a creditor's acce pt* 
tug a higher fecuriiy than be had before, is an exiinguiih- 
ment of the firil debt; as if a creditor by^'Ample conci.ift 
accepts an obligation, tbU extinguifties the iiniplc con- 
traft debt. ii{47/.4b^.47ctj^ 47 1,604: 60.44. 

^ Soif a man accepts a bond for a legacy, Cannot af- 
ter fue for his legacy in the ipirhnal court; for by the 
deed the legacy is extinft, and it is become a ^ere debt 
at Commbn-law. Telv, |8. 

a bond-creditor obtains judgment on the bopd, 
orlw judgment acknowledged to him, he cannot after- 
wards bring an aftion on the bond; f^r the debt is 
drowned in the judgment, which is' a fecurity of a higher 
nature than the bond. 6 Co, 44 b, ^ 

But thefe cafes mull be underflood where the debtor 
bimfelf enters into thefe fecurities; and therefore if a 
llranger give bond for a fimple-contraft due by another, 
this docs not extinguifh the fimple contr.ift debt; but if 
upon making the contraB, a llranger gives bond for ft, 
or, being pre fen t, promilei to give bond for it, and after 
does fOy the debt by fimple contraft is extinguilhed, the 
obligation being made ///cm, or pw/uant to the contiaH, % 
Leon. ijo. 

But the accepting a fecurity of an inferior nature is by 
no means an excinguilhment of the liril debt; as if a 
boi>d be given in latisfaftion of a judgment. Cro, Jac, 
S7P* 2 BrerjunL 29 : Cro, Jac, 649, 650, 

Alfo the accepting a fecurity of equal degree is no ex- 
tinguifliment of th% firft debt ; as where an obligee hns a 
fycond bond givenr^to him; for one deed cannot determine 
fhe duty upon another. Cfo E//z 304, 716,727: 1 
BitrwnL 74 : Lit, Rep, 58 : Cro Cm. 86. 

Though a bond is taken lor a hmple contraft debt, }et 
if It u after an aft rf bankmptty, the Ample contraft is 
not extinguiOied Stfan, 1042. 

By a releafe of pare of a debt due on bond, the whole i| 
gone, and the obligation extmgutjhed. Bio, Central, %o\ 

1 And. 23 j.— See further titles Acceptancex Bond, 
Extinguishment of LiBsariEs. Liberties and fran- 
chifes granted by the King, may fometimes be extin* 
guilhed, and fometlmes not. Moa 474. When tbe King 
grants any pi ivilegCi, liberties or fraathifes, which wcfo 
in his own hands, as parcel of the dowers of the crown, 
fuch bona J donums fvgtti,,cium id utlagatofum^ Waifs^ 

llrays, deodand, wreck on the fca, fc*V. if the^.cOmeik 
the crown again, they are drowned and extinft in the 
crown, and the King is feiltd of tbemjitfe coon^e: hue 
if libeitics of fairs, markets or other franchifes, and 
jurifdiftions, be ereftej and Seated by the King, rhey 
will not be extinguidicd, nor their appendancts levered 
from the poireflions. 9 R<p. 25. A man h.is liberties by 
prclcription, if he takes" letters patent of them, the 
prelcription will be gone and extinft ; for things of a 
higher determine thole of a lower nature. 2 Zf. 7. $. bee 
tiiie JCtng, • 

Extinguish MLNX^ 
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ExriKOUTsHMBKTor StRviccs. Thflord purchafesor 
accepts ptrcel of the tenancy, out of which an intire fer- 
vice is to be paid or done ; by this the whole fcrvice will 
be extiofft : but if the fervice be pro borio puhlicot then no 
part of it (hall be cxcitiguiihed ; and homage and fealtv 
are not Aibjefl to extinguillimenr, by che lord*a purchaf- 
sng part of the land. 6 1,10$: Co.Lit,\\'), If 
the lord and another perfon do purchafe the lands, where- 
out he is to have fervices, they are extinfl : alfoby feve- 
rance of the fervices, a manor may be extingullh^. Co, 
LU. 147 : I 257. See title Tenwe. 

Extinguishment of Ways. If a man hath a highway 
as appendant, and after purchafes the land wherein this 
way is, the wiiy is extin^. Toms de Ley, Though ^a 
way of neceflity to market, or church, or to arable 
land, is not extinguiihed by purchafe of ground, 
or unity of poHeilion. 11/2.7.25: Co. L///. 155. See 
title l^ay, 

EX riRPATIONE. A judicial a^rit, either before or af- 
ter judgment, that lies againll a peribn who when a ver- 
di^ 13 found againd him for land,' dfe, doth -malicioufly 
overthrow any houfe, or extirpate any trees upon it. Re^. 
Jud 13,56. 

EXTOCARfi. To grub up Itnda, and reduce them to 
arable or meadow. Mon, Ang, tom. 2. 7 1 . 

EXTORTION, exmfio^ from extorqueo^ to wrcA away.] 
In a large fenfe, any oppreflion under colour of right; 
It is ufually applied to that abufe of publick juilice 
which confids in the unlawful taking by an officer, 
h colour of his ojfce^ of any money, or valuable thing, 
from a perfon where none at all is due, or not fo. much 
is due, or before it is due. Co. Lit. 368 : 10 Rep. 102. 
See title Eribety\ Fees. 

The diilindtion between and (eems to 

be this. The former offence confilh in the offering a 
prefenc or receiving ope if offered ; the latter, in demand- 
ing a fee or prefent, by colour of office. 

Ac the Common law, which was affirmed by the (la- 
tute of IFtpm. i. e. i6^ it was extortion for any minider 
or the King, whofe office did any way concern the ad- 
minidration and execution of judice, or the common 
good of the fubjedl.lo cake any reward for doing his of- 
fice, except what he received from the King; though 
reafbnable fees for the labour and attendance of officers 
of che courts of judice are not redraioed by datute, 
which are dated and fettled by the refpe/live courts ; and 
it has been thought expedient to allow chefe officers to 
take certain immediate fees in many cafes. 2 Inf. 209 : 

3 Inf. 149 : I Hawk. P. C. c. 68. 

he Caking of money by a/// nr/ of an office, implies 
the acl to be lawful ; but to take any money by eolouf of 
an office, implies an ill a6lion: and che taking being for 
expedition of bufinefs, is judged by colour of the office, 
and unlawful, z Infi. 2j6: Co. Lit. 368. 

Yet according to fome it feems that an officer, who 
takes a reward which is voluntarily given to him, and 
which has j)een ufual in certain cafes, fur the more dili- 
gent or expeditious performance of his duty, cannot be 
laid to be guilty of extortion ; for without fuch a premium 
it would 1>e impoffible in many cafes to have the laws 
executed with vigour and fuccefs. a Inf. 210: 3 Inf, 149: 
CV. Lit. 368. 

But it has been always held, that a promife to pay an 
officer money for the doing of a thing, which the law 


EXTORTidN. 

will not fulFcr him to take any thing for, is merely rold, 
however freely and voluntarily it may appear to have 
been made. 1 Rol Ahr. 16 : Rep. jn : Nty 7^ 1 

yon.6$: Cro,Etiz.6^y. Moor^Sii Cfo.Jac. 

It is extortion to oblige an executo^ to prove a will in 
the bi (hop’s court, and to take fees thereon, knowing 
the fame to have been prowed in the Pnaroffacive Court. 
Str. ^3. — Or in a Iheriffi’s officer to iKu a prifoner 
to bail, upoivin agreement to receive a ^ain &m when 
che prifoner fiiould pay to a third perfoii another Aim 
of money. 2 Burr. 924.~To arred a mtn in order to ob- 
tain a releafe from him, 8 il/W. 189.-— In a gaoler to 
obtain money from his prifoner by any colourable means, 
^ Mod. lit \ «y/r 4 . 575.— Or in a church-warden cohe 
ojieii. I Sid. 307.-10 a miller, if he takes more toll 
than is due by cudoni. Ld. Ravm. ^59, Or a commidary 
for abfolution. 31^0/1.268. — Or a ferry-man more for 
his Afrry. 4, Mod. 101.— Or to feize upon the plaoe where 
a fair is held, and by building dalls to force an ex- 
orbitant price tor them. Ld. Raym. 150.— Or in an un- 
der- (heriff to refufe to execute procefs till his fees are 
paid. W/. 3 30.— Or to take a bond for his fee before 
execution is fued out. Hut. 53. Or for a coroner to rc- 
fufe his view until his fees be paid. 3 Inft. 14^. 

Extortion, by the Common law is feverely puniffied, on 
indidment, by fine and imprifonment, and removal of 
officers from the offices nvherein committed, i Hawh. P. 
C. c. 68. By the Stat. $Ed, Inferior officers of judice, 
&c. guilty of extortion, arc to render, by c. 26, double, 
and by ^30, treble value; and there arc divers ocher 
dacutes fflr punifhing extortions of fheriffs, bailiffis, gao- 
lers, clerks of the affife, and of che pelbe, accornies and 
folicitors, b/c. See 9 tats. txH*6. cc. 7; 9. See title She- 
uff. 33 Hen. 8. c. 24 ; 29 Eliz. c. 4 ; i Jac. 1 . r. lo : 9 
10 IV. 3. r. 41 ; loC:/ 11 fV. 3. c 23 : 3 Geo. 1. c. 15 : 17 
Geo. 3. c. 26. 4 6. As to the extortion of officers of the 
cudoms, didraining merchants for undue charges, 

Stat. 28 H. 6. r. 5;^and this Didl. title Cufiomt. 

In cafes of extortion, there mud be a pofitive charge 
and that the perfon charged with it took fo much eitorfiv} 
or coloie officii \ which words are as edential as proditon} or 
Jelotuce for treafon or felony. 2 Salk* 680. 

Officers may be jointly indicted of extortion as they 
may be jointly guilty of the offence. 1 Soli. 382. 

The place, where the extortion was commic^d, ihould 
be fee down in the declaration. See PL C. c. aoo. The 
Aim certain extorted mud be particularly fet forth, and 
he cannot fay, that the defendant did extort divers Aims 
from divers men generally. Godb. 4^8, pL ^8^. Mich. 

4 Car. 

The indi/lmenr, (which may be brought at the Seffions 

73*) information, mud dace che fad particularly. 
lLeon.zt8\ %§E. fl. i. e. i)\ \\ Mod. 80, It mud 
alfo fpecify the time'%hen Che offence was committed. 4 
AW. 101,3. although it be pmicced to be dated for 
what the thing extorted was taktn, it is good after ver* 
di/I. Sid. 91. And in general the Court of K. B. will 
oblige the party to demur to a defeftive indictment for 
extortion. 5 Mod. 13. And whatever may be the Aim, 
if there is proof only of a fhilling taken, the defendaot 
is guilty: far the taking is the offenpe and not the con- 
trad. Ld. Raym. 149. And he alfo who affids is dually 
guilty, for there are no eccedariea in extortion. Str* 73. 

Againft . 
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^gafaift for ojctortioo, aAion may bo brougbtf 

•od tho pam g^ed (haU liavo treble damagei aa4 
cofia; bat Inbimat^n will not lie on tbt d/ar. 3 7ac. t 

If an JS(Sr terrifying another in hit office, take 
more than hit ordinary fees or duties he isgoilty of ex- 
tortion which may be compared to unlawful ufury. 

And Crwam that wrong done by any man is a 
treftaft ixbx expfere wrong is properly extortion* Crmp^ 
And* extortion has been deemed 'moit odsoos 
than robbery, becaafe it carries an appearance of truth ; 
and is often accompanied with perjiuy in officerii by 
breaking their oaths of office. 

^ BXTA ACTA CURIA. The idues or proBts of hold- 
ing a court arifiag 60m the cuftomary fecs^ ISc. P^rBck. 
Aniiq. 57a. 

Extiacts of w^tingsor recordS| being notes thereof. 
See title 


^ BXTRAJtIDICIAL. Is when judgmen't is had in a 
thatODiirt where given ;or wherein 
Uhe. li,ae not Juiifdifiion. 

PXlnAjPAROCHIAL. Out of any pari(h ; any thing 
.prWileged^ mmpf from the duties of a parilh.— See 
this Diet, tme , 

EXTRA VAG^NTS. Certain confutations of \he 
Popes^ bmnfe Mtfre cir/xr rnwairwM Grati^qfi^ 

>^1% eatra ^kermnm lUrps vagantnr. Dm Caiigi* 

EkrUMA. Reliques in churches and tombs.— 
iitiMr. jUai. Giq/t<m. MS. 

EXJ^CR ARB. To overcome { /bmetimes it figniBei 
to apmhend or take. ai| ^ufitare witww vel m$rtuum 

. Edm* c. a. 

EYi an ifland.] where the names of placet 

end in ^ it denotes them an ifland. As Ramfyi it the 
ifland ciff Ames 3 Shtppu the ifland of ShM\ tUifym the 
iflhntW ttsf/r, Ac. 

EVlURY of hawks. See title Atrie. 

EYRE. Vide Ebu and J^pUe^ in Bjfru 
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FAB 

F Is a letter wherewith Wr. are branded and 
’ marked with an hoc iron, on their being admitted 
fo the benefit of clergy. See this Di 6 l. title Chtiy^ 
FABKICK lands, Are lands given towards the re- 
building or repairing of cathedral and other churthes ; 
lor in aniient limes, almoll every perfon give by his will 
more or lefs, to the fabyuk of the cathedral or parifh 
church where he lived; and lands thus given were called 
Jahick lanJ^t being fabriv.un» ep,:tanddm\ thefc lands 
arc mentioned in the St^r iz Cat . 2 . 8 . 

FACTA ARMOR CM, Feats oi arms, julls, tourna- 
ments, hj. 'ffih. BfOiu^ 'c;;/, in /? 1./^. I261. 

F AC'l O, In taft ; as whcie any inlng is adually done, 
Ifc, !^cc Dl 

FAlTOBm The agent of i^errhant abroad, refiding 
in ih's country ; or e lontra^’^A } ^clor is aurhorifed by 
a le.tcrof Attorney, with a Filar) allowance loi 1 is 
caie. He mull puifuc his commilhon lliidly; and the 
Fiine perfon may be faflor fgr many diftcrent merchants. 
Jlitf/, 8 1 . 

If the pilncipal give the faH:ir a general comitii/fion to 
a£l toi the bell, he may do for him as he thinks fit; but 
Oiiici vviie he may not. Though in conimililons at this 
time, it is icmmon to give the fa^o^ powCr in exprefs 
words, to dll, )olc of the merchandize, and deal therein 
as It It wiiehisown; by which the/l/A''i?;Vadionstvill be 
exculul, though tlicv occalicn lols to Ills principal. Ltx 
01 ‘ Ml 81 : St- 1178. 

UiHiJs unutted to a ought to be carefully pre- 
ferveJ ; and Iio is accountable for all lawful goods which 
lliull come to his hands , )ct If the fadlor buy goods foi 
his prim-inal, rnd ihc’y lec ci\e damage alter in his py(- 
1 flon, liiKugli 11 j nigligi’iice of his, the principal lhall 
be (1 ihe If/la , ai d :l a t be robbed, he fliall be oif- 
fhirgd in u coi.iit broi it agaii it him by his principal. 
^ R / . 8 > title? Bd hr$ut, • 

Jf thc^^ } ) has Oldens from h^ piincipil not to fell 
a I . po' di Lut in fuwh a manner, an' breaLs thole orders, 
1 I'l »i.ible to tlic loL or damage that lliull be iCLCUeJ 
tiiv -ebv : and wluTc any gi»>ds . ic bio ightor exchanged 
v.itho 't oidcis, u is at t' :? n^erch ui’s curi.lv whether he 
wm !1 accept ot iliMn, or run. : cm 01 hii ;a \ hands. 
\\ .1 la 111 or fn'i’ p puifuaiU to 

rro.is, 1 * u irvii doiit’y lO c* ui iitci Ip piin- 

d ; Ic I ti.v f r.ii.i or' rs 0 lu’u bjici^i di^; i 1 Lc 
fore the tliiic ( ' I .. 1. .Mg \v hue by ijia n putalion 

m.ght f (if blv .Li. c. . aidwhcfafulurinjm.alcacon- 
iider lb! * jur k lor 1 . }.ipcp-il, be j ul take due car^ 
inthcciilpci ion uf i t 1. me ; for \v al our c omniilhon or 
particulir ordcjs, l.e p ar \ vcrable. Af.cl r lhall fi f.’r 
for not obltrv ordvi 1 ; aid not. n''*! Atuig hu anotli« r 
n..(n’s account in mtruiau.’ 't , c .^1 ja fv recaling Iro.a 
the Oidcis cl hiJ piiiKi^iai/iujjgh there 111 ly be aprobd- 
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bility of advantage by it: if he make any compnfition 
with creditors without orders, he lhall aiifwcr u to his 
principal. Lex Mercator ia. 

Fadors ought to oblcrve the contents of all letters 
from their principals, or wiitien to them by their order. 
A merchant 1$ anfwcrable in aflion upon (he cafe for the 
deceits of his fador, in felling goods abroad : and as 
fomebody mull be a lofcr by fuch deceit, it is more rea- 
fonable that he who employs, and puts confidence in the 
deceiver, fhould lofe, than a llranger. 1 289. 

Fadors are liable to the llatutes concerning bankrupts. 
S/at. 5 GetK z.c. 50, ^ 39. See title Bankrupt. Fador not 
to buy cattle on his own account, Stat. 31 Geo. 2. c. 40. 
§ II. See title Cj/z/f'. 

A bare com mi Hi 01^ to a fa 8 or to fell and dlfpofe of mer- 
chandize, is not fiilhcient power for the fador to cntrufl 
any perfon, 01 to give a further day of payment ihan the 
day of the fale of tne goods ; for in this cafe, on the de- 
livery of the one he ought to receive the other: and by 
the general power of doing as if it were his own, he may 
not tiiillan unreafonablc time, viz, beyond one or three 
months, f^fe. the ufual time allowed fLr the commodities 
difpofed uf; if he doth, he lhall be anfwerabie to his 
principal out of his osvn eftale, 1 Bn/fi. loz : But in 2C. 
C. 57, it is faid that by his general comnylGon a fador has 
authority to fell upon credit. 

If a bu)S goods on account of his principal, 
where he is iifed lb to do, the contrad of the faPtor flnll 
oblige the principal to a performance of the barg.'iin ; and 
the principal is the proper perfon to be profccuted, oa 
non performance: but if the yir/Ar enters into a charter^ 
party of efircightment with a mailer of a ftiip, the con- 
trad obliges him only ; unJefs he lades aboard generally 
his principal’s goods, then both the principal and lading 
become liab'c for the fi right and not ihe/fV/o;. 1 37. 

It is a gericial rule that vvbere a taclur, who la autho- 
rilcd to fell goods in hib own name, makes the bu)cr 
drbtor to h’lnfelf, though he is not anfwcrable to his 
principal hu th: dib/t if the money Le not paid ; yet 
he has a right to receive it, if it be pud, and his re- 
ceipt is a uilLharge to the buyer. The f idor may com- 
pel fuch payment by adion, and the bu)cr cannot de- 
fend liimfclf by l.i)inn[ that the priiiAjwl was indebted to 
him more than the amount# Co up. 2^;, 6 . Where goods 
iiic lulu by a lador at Ms own nk, for which he has an 
(idoKional allowance, the vendee is not anfwcrable to the 
owner. S/ra.jiSz, clXICreJfje. 

'^riKuigh A fa..lor li .s power to fell, and thereby bind 
his piincif ul, yet he cannot bind or affed the property 
of the goods by pledging them ns a lecunty for his own 
u' l)C, iliough there is the formality of a bill of parcels 
and a r'*i:eipc. Stuvi^ ^^7^* 

Ifi 
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^Tf « fa£lor (ells goods as his owtif by indorfement of 
bill of ladiogj though no delivery is made, the goods 
being at (ha, tlie vendee (hall keep poflTeffion unlefs frasO^ 
apoeafs between him and the factor. 4^mr. 2046 : r 
Blac 629. See the lad paragraph of this article. 

It hath been held in Equity, that if one employs a facr 
tor, and entruds him with the difpofal of merchandize, 
and the h&or receives the money, and dies indebted in 
debts of a higher nature, and it appears by evidence, 
th A* this money was veiled in other goods, and remains 
unpaid, thole goods (hall be tlken as part of the fner« 
clunt’s edate, and not the fa£lor*6 ; but if the fa^lor have 
the money, St lha|J be looked upoh as the fa^6r^ 
ahd mud lird anfwer the debts of fuptrior creditors, 
for as money has no ear mark, Eooity cannot follow that 
in behalf of him who i^tnployfed tne 1 t 6 Cf. 

If A perlon doth employ afadlor to fell goods, who (elb 
then) on credit, artd before the money is paid dies inf- 
debced, more than his aPets will* pay; this money lhall 
be paid to the principal merchant, and not tothefaflorb 
adminidrator, but thereout mud be deduced what was 
due tor com mi (lion : for a fador is in nature only Of a 
tru'^cc fr r his principal. zfVie. 638. 

remitted to a fadoror banker, while nnpatd, are 
in the natuie ot goods unfold, and if the faftor become 
bankrupt, mull be returned to the principal, fubjefi to fucH 
licM as the (aAor may have thereon. 2 Blac, Rep, 1154. 

A ^ i( 5 lor has siLun on goods conOgned to him, not only 
foi incident chaigcs, bur as an item of mutual account, 
lor the general balance dne to him, fo long as be retains 
the pr llcfl on , il he pans with the podeffion, he parts 
with his//rii See ! i Blac Rep,\o\, If he 

be lu*’cty in a bond for bis principal, he has a lien on the 
price of the goods fold by bin for his principal to the 
amount of the ftm he is bound for. CWp. 251. A 
d\er, merely asamanufa6lurer has ’hot a general lien ; but 
apacker being in the nature of a faflor has. 4 Burr, 2214. 

A fadlor has no lien on goods for a geunal balance, 
unlcfs they come into his actual plblTeflion : and if in con- 
fideration of goods being condgned to him lie accept bills 
ciravi/n by the ccniignor, and pay part of the freight, ard 
become infolvent before the bills are due, and before 
the goods get into his aflual polTedion ; the confignor 
may flop them in tratijifu, i Tetm Rep. 119. If a fatlor 
siccf pt bills drawn by his principal upon the faith of con- 
fig nments agreed to be made by the principal to the fac- 
toi , and both of them become bankrupts before g cargo 
conligned come into poflRBoi) of the factor ; the faftor’s 
aflignees have no property in fuch cargo, and cannot re- 
cover the produce of it, againft the afignees of the prin- 
cipal, if the letter have Imd it, and received the pur- 
cba£c money. 1 Term Rep, 783. See 4 Sr^, P,C, (8vo. 
ed) 47. 

The confignor may ftop goodsr in iranfitu before they 
get into th^ hands of the conflgnee, in cafe of the in- 
lolvency of the coi fignee ; bat if rhe conflgnee aflign the 
bills of lading to a third peribn for a valuable conflde- 
ration, the right of the confignor isagainft fuch aflignee 
is divefted. There is no diftin£Hon between a bill of 
lading ifidor&d in blank, and an indorfement to a parti- 
ctflar perfoo, 4 Bto* P* C, (8vo.f<f.) 57. Sec t Term Rep, 
63: i H. BIae,R And fu^er as to flopping 

goods in tranjitu 2 lorn Rep, 674 : 3 Term Rep, 465.«*6ce 
Jurihcr this Didl^ title Mtichaut, * 
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FACTORAGBt Is the wages or allowance paid and 
made ta a faAor by the merchant. The gain of faAortge 
if certain, however An fuccefs proves to the merchant a 
Mt the eotnfkiilBnlif end allowances vary according to the 
Cttdoins a^ dManbnei the country, in the fcverai blad^ 
where fad%s are redden't f Lex Mercat, See title AfAwv 

PACl'tJiM, a man^f aA and deed i^fad or feat r 
parricnlarly iifod in the for any thing ftaced and 

made certain. See A//. 

FACtftTT, fixultas.’l Asteftrained ftenpe the original 
and adive fenfe, tona particular iMfdet^andipg in law, 
ufed for a privilege jgranted to emSn if and In- 
dulgence, to do that which by'lilir he b^glirntet lo do. 
And for the granting of thefo, there la' keefoeclal court 
under the Arehhifiep ofCmeterhtni oalM tfo Cmm' ^ 
ih Fuerdties ; and the chief d|ic^ thereo^lbfl^^ltf^r 
Facnktee i who has flower by fheF/^. 8 . cn^ar, 
to grant dHpeufatioBi ; as to many perfons idftMbt the 
banns flrft aiked, (and every diocefan may make the like 
grant^ CO ordain a deaeoft under age, fora (on'io (be- 
cted tne father In Ms benefice, one to have two, or more 
benefices incompetible, Csfr. And in tMs coult ire*>n0|fr- 
tered the eertifleateh bf bi (hops and noblemen granted to 
their chaplains, to qualify them for pluralities and aoff^ 
refidenee. 4 hj. gjy. See title CtapLun. 

FASTING MEN, In Men. An^U tm, r. pag, too, tie 
rendered to fignify vaflals : but Cewel thinks they rather 
mean pledges or bonJfmen ; v/hkh, by the cuflom of the 
Saxons, were fyfl bound to anfwer for one anothet^v peaces 
able behaviour. See Fejltng^men. 

FAG, A knot or excrefcency in cloth; and in tbii 
fenfe it is uftd in the flatute 4 Ed, 4 cap, 1. The /ivy- 
end, fignlfies that end of a piece of cloth or linen, where 
the weaver ends his piece, and works up the word part 
of his materials. 

FAGGOT, A badge wore ip the limes of papery, by 
perfons who had recanted and abjured what was then ad- 
judged to be herefy : thofe were condemned not only to 
the penance of carrying a faggot, as an embletq of whet 
they had merited, to fuch an appointed place of (blcmnity ; 
but, for a more durable mark of infamy, they were to 
have the fign of a faggot embroidered on the ileeve of 
their upper garment: and if this badge or faggot was at 
any time left off, it was often allcdged as the fign of 
apoftaty. 

F AIDA, Malice or deadly feud. Leg H, r . e. 88. 

FAILURE OF RECORD, Is when an aAion is 
brought sgainft a mao, who alledges in his plea matter 
of record in bar of the aAion, and avers to prove & by 
the record 1 but thcplaintifiF faith, Nvl tiel record^ vim, 
denies there is any fuch record : upon whiclK the de- 
fendant bath day given him by the court to bring it in ; 
and if he fails to do it, then he is faid to fad ^ his rtenfip 
and the plaintifif* fhall have judgment to recover. Terms 
de Liy. In debt upon an efcape, the plaintifT declared, 
that he had obtained a judgment in an inferior court, 
upon which the defendant was taken, and the (herifi^ fuf- 
fered him to efcape ; the defendant pleaded Nult/ei record, 
and being at iflue, the record was certified at the day ; 
by which it appeared that there were (everal variances in 
the continuances and procefs ; but becaufe the plainr, 
count, and judgment certified, agreed with theplainuflN 
declararicn, it was held Aat thofe variances made no 
failure of record, Hoh, 179. 
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FAr 

fn ForfftfJon for the manor of the defendant 

pjeadfd in bar a cominon recovery of the faid manor 
againil the donee in taiJ, who replied Nul tifi tecerd^ and 
the defendant having brought in the record « it appeared 
chat the recovery was of die manor of and adjudg- 
ed, chat thir in a common recovery, (hall be no faiU 
urc of record for this fmall variance, but (hall be amended, 
being the mitprifirn of the clerk. 5 Rr/t, 4,6. And where 
a fine with proclamations was levied, and upon an iHue of 
'Nul tid record^ on which it was brought in at the day, tho* 
the year of the King was left out ilr the proclamations 
made in one term, as it wasexprefTed in the proclamations 
of the other two terms, they were held to be right* and 
fhe offiifnoQ no failure of record. Dyerti\* If a judg- 
ment, 0/r. be reverfed for error, Kul tid raofd may 
be pleaded. 8 AV^. 142. And where the tenor only 
of a record* ^c. is brought in* it is a failure of re- 
cord, Dyer 187, 

FAINT- ACTION. Fr./dnti.] h fdgnrd afllon ; fuch 
that although the words of the writ are true, yet for cer- 
tain cauics the plaintiff hath no title to recover thereby; 
but .1 ftil/e adioH is properly where the wgrds of the writ 
are /M- Cs. Lift, 361 . 

FAiNT-PLEADEIt. A fraud*t)ent, falfe or collufory 
manner of pleading to the deceit of a third perfon ; ngainll 
which, among other things* was made the 3 Ed. 1. 
ffip. 19 . 

FAIR- PLEADER, See title Biau^^kadif . 

FAIR. Fr./r/Vc,Lat./f'/7>, nundtfueS\i\ folemn or greater 
fort of market, granted to any town by privilege, for the 
more fpeedy and commodious providing of fuch things as 
the Aibjefl needeth ; and the utterance of what commodi- 
ties we abound in above our own ufes and occafions : and 
both our Englifi and the French word fcenis to come from 
fence [feftivals]; becaufe it is incident to a fair thatper- 
fons (hall be privileged from being moleited or arrelled in 
it, for any other debt, or contract than what was con- 
traced in the fame, or at lead was promifed to be paid 
there. See Stmt, 1 7 Ed. 4. c. x, made perpetual by 1 R, 
3. C-. 6 : and this Di(^. title Cottrts of Pie-peivden, See 
alfo Stats. 2 3. r. 1 ^ : S 3 5 • 27 6, 1,5: i 

2 P.^ M, £, j \ 18 Eli f. 2 1 , 

I. Tor Right to a Fair, and tbs Manner of holding it. 

II. The Duty, Powtr, and Imtet'ef of the Oivmis of 
Fairs. ^H(rx far a Sale in a Fair (hangft the Pioperty 
of a Thing theuin fold. See this Did. title Market, 

I. The fird inditution of fairs and markets (eems plain- 
ly CO have been for the better regulation of trade and com> 
merce, and that merchants and traders might befurnilhed 
with fuch commodities us they wanted, at a particular 
man, without that trouble and loft of time* which mull 
neccdurily attend craveliingabout from place to place; and 
therefore as this is a matter of univerfal concern to the 
commonwealth: fo it hath always been held, that no 
perfon can claim a fair or market, unlefs it be by grant 
from the King, or by prefeription, which foppofes fuch 
a grant. 2 Inft* 220 : 3 Mod, 123. 

And therefore, if any perfon fets up any fuch fair or 
market, without the King's authority, a quo 'wananto 
lies againd him ; and the perfons who frequent fuch fair, 
t 9 V. may be puniihed by fine to the King. 3 Mod. 127. 


Alfo it (eems* that if the King grants a potent for 
holding a fair or market* without a writ of ad quod dam- 
num executed and returned* that the fame may be repeal- 
ed by fd}% facias \ for though fuch fairs and ma^spis are 
a benefit to the commonwealth ; yet too great a^umber 
of them may become nufances to the public* as well as 
a detriment to thole who have more ancient grants. 3 
,Lri\Z2z. 

Faits arc generally kept once or twice in the year ; and 
it has been obferved* char/j/rj were (ird occafioned by 
the refortof people to the feait of Dedication* and there- 
fore in mod places the fairs, by old cudom, are on the 
fame day with the wake or fedival of that Saint to whom 
the church was dedicated ; and for the fame reafon they 
were kept in the church -yard* till redrained by Stat. 15 
l.JI. z. f. 6: zhift, 221. Blount, The Court of Pie- 
poivder is incident to tseryfair, ^c. By Slat. 2 Ed, 3. e, 
fairs ZTt not to be kept longer than they ought by 
the lords thereof, on pain of their being feized into the 
King's hands, until fuch lords have paid a dnefor the 
odence; and proclamation is to be made how long/m;/ 
are to continue. — By Stat. 5 E. 3. c, 5, no merchant ihall 
fell any goods or merchandife at \fair after the time of 
the /ii/> is ended, under the penalty of forfeiting double 
the value of the goods fold, one fourth par: thereof to 
the profecutor* and the red to the King. Any citizen 
of London may carry his goods or merchandife iq any fair 
or market in England at his pleafure. See Stat. 3 Hen. 7. 
€. 9 ; and this Did. title London, 

It feems clearly agreed, that if a perfon hath a right 
to a fair or market, and another creels a fair or market 
fo near his, that it becomes a nufance to his fair, 
that for this detriment and injury done to him, an adioti 
on the cafe lies; for it is implied in the King's grant, 
that it (hould be no prejudice to another. 2 Rd. 
Mr. 140. 

Alfo, although the new market be held on a different 
day, yet an action on the cafe lies ; for this, by forc- 
dnlling the ancient market* may be a greater injury to 
the owner, than if held on the fame day with his. 2 
Saund, 172: i Mod.C*^, Sec title 

If a man hath a fair or market, and a drangcr dif* 
turbs thofe who are coming to boy or fell there, by 
which he lofcs his loll, or receives fomc prejudice in the 
profits arifing from his fair, fdc, an adion on the cafe 
lies. I RoLAbr, lOJ: 2 Vsnt. 26, 28. So if upon .1 fale 
in a fair a drangcr didurbs Hthe lord in taking the toll, 
an adion upon the cafe lies for this. 1 Rd, Abr, io 5 . 

The King is ;he foie judge where fairs and m.nrkcts 
ought to be kept; and therefore it is faid* that if he 
grants a market to be kept in fuch a place* which hap- 
pens not to be convenient for the country, yet the (ub- 
jeds can go to no other; and if they do, the owner of 
the foil where they meet is liable to an adion at the fuit 
of the grantee of the market, 3 3 W. 123. But if no 
place be limited fer keeping a fair by the King's granr, 
the grantees may keep 'it where they pleafe, or rather 
where they can mod conveniently ; and if it be fo limit* 
ed, they may keep it in what part of fuch place they 
will. 3M07. 108. 

At what time fairs are to be held, fee Stat. 27 PI. 5. c, 
5. I Car, I. f, I ; 29 Car, 2, r. 7; and this Did. title 
Holidays^ 

, II. Owncii 
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IL Owners and governors of f liis are to t^ke eare tliat 
every thing be fold according to ju'l weight and meaAjre; 
for that anJ'oihei; purpofes they mny appoint a clerk of 
the /J^ruor market, who is to tnnrk and allow all fuch 
weight^ and for his duly herein can only rake his rca- 
fonnble and juft fees. Sec 4 //yf. 27^: Mm 523: f 
Salk* 327. 

Fiitis ami njaikcts are ftich francli'cs as may be for- 
feited ; as if the owners of ticm ho'd them contrary to 
their charter, as by concinaing them a loliger time theo 
the charter admits, by difufer, and by extorting fees and 
duties where none are due, o* more than are julll) due. 
2//f/f. 220. Ftuch \Ci^\ ^ Moii io5. 

As to their luteu/l, it arifes chiefly from toll-?. 7-)// 
payable at a fair or market is a reafonable ium of money 
due to the owner of the fair or market, upon file of things 
tollable within the fair or market, or for ftallage, pick- 
age, or the like. '2 222 ; 207. 

Hut this is not incident to a /as; or market without 
fpecial grant; for where it is not granted, fuch a fair or 
market is accounted Sijrtrfait or market, zlnjl.zio: 
Ct o» Eltsi* 3 5 

Toll is a matter of private beirefit to the owner of 
the /air or market, and not incident to them ; therefore if 
the King grants a /asr or market, and grants no toll, the 
patentee can have none, and fuch /air or market is 
counted free. C/a. EU%* 558 : a ht/L 220. S*P\ z Lut*w. 
I ",36 S, I\ refolved. 

Alfo if the King, at the time he grants zfan or mar- 
ket, grants a toll, and the fame is ouiragcoua and excef- 
five, the grant of the toll is void, and the fame becomes 
free. 2 /»;//. 220: 2 Lif/iv. 1 336. But the King, af- 
ter he grants z/an or market, may grant that the paten- 

tee may have a reafonable toll ; but this mud be in con- 
fidcraiioii of fame benefit accruing from it to thofe who 
trade and mcrchand fe in fuch fair or narket. 2 In/L 221. 

No toll ihail be paid for any thing brought to the fair 
or market, before the fame is fold, unlefs it be by cuAom 
time out of mind, and upon fuch Tale the toll is to be 

paid by the buyer; and therefore my Lord CWe* fays, 

that a fan or market by prefeription is better than one 
by grant. 2 Injl, 221. 

" And by /lat, U\Jlns* i, cap* 31. “ Touening them that 
take outrageous toll, contrary to the common cuftom of 
the realm in market towns, it is provided, that if any do 
io in the King's town, which is let in fee<farm, the King 
fhall feize into his own hand the franchilc of the market; 
and jf It be another's town, and the fame be done by the 
lord of the town, the Kingfliall do in like manner; and 
if it be done by a bailiff, or any mean oflicer, without 
the commandment of his lord, he fliall reilore to the 
plaintiff as much more, for the outrageous taking, as 
he had of him, if he cariied away his toll, and fhall 
have forty days’ imprifonmenc.” 

But where by cullom a toll is due upon the Tale of any 
goods in a fair or market, and he who ought to pay it re- 
fufes, an a^ion on the cafe lies againft him. 1 KA* Jin . 
103, 104, 105. 

Some perfons however are cxisnpt from payment of toll, 
and if the King or any of his progenitors have granted to 
any to be difehargedof toll, either generally, orfpecially, 
this grant is good to difeharge him of all tolls to the 
King’s own fans or markets^ and of the tolls, which, to< 
gather with zny fun or market have been granted after 


fuch grant of difchnrge; but cannot difehirge tolls ibr- 
merly due to fiibjc^li either by grant or prefeription. 2 

Alfo (hcKtnghimfelf ihatl not pay toll for any of his 

S hdk; if any betaken, it is punidiable within the 
tate Wtflm, t. % lnfl*zz\* So tenants in 

ancteni demefhe are Srto and quit from j^!l manner tf 
tolls in fain and markcfl, whether fuch tenants hold in 
fee, or for life^ yWh or at w ill. 2 In^. ai 1 : 4 260 : 

tRoLAkr.^%f.^ 

But this pIfiM not extend to him who is a 

merchant, ^i^>og by buying «ad felling, but 

is annexed to in refpe^ of the land, and to 

thofe things which grow and are the produce of the 
land. F.N,B> 2 tS: xLros. 191; Cfv. Elin^ ttj i zlnf* 
221 : I Rol . 321,2. 

Owners of fans and markets are to appoint toll-takers 
Or book-keepers, on pain of 40 1. and they fhall enter 
and give account of horfes ibid, Ofr. Etai, 1 fd %P*\S 
M.c.j: 31 SliH. c* It- See farther titles T<AliH$sfai 
MofM. 

FAlT,fa/Ium.] A deed or writing, lawfully executed 
to btmi the parties thereto. See title Deed* 

FAIT EN ROLLE, Ft .] A deed of bargain and fz]e,td<. 
and forging the inrolimcnc of it is a great miidemeanor, 
but not forgeiy within the Siaf* 5 Eliz : i ICi6. 568. 

FAITOURS, Z'L] Itf the flatute 7 R, t.cap, is 
ufed for e\il doers; and may be intrrpi'eeed idle Inrers* 
from /ai/aTiliJCf which figniflcs a kind of flecpy difeafe, 
proceeding from too much .fluggiflinefs : and in the fame 
llntute it ieems to b* fynonimous with vagabonds, Teistss 
dt Ley* See titles Poos ; ra^sants* 

FALANG, A jacket or clofe coat, Blomu* 
PALCATURA, One day’s mowing of grafs; a cuf- 
tomary fervice to the lord by his inferior tenants : fahata 
was the grafs frefli mowed, and laid in fwaihes\ and 
falcatot the fcrvilc tenant performing the labour. Ken*- 
steps Glojf, 

FALCO, A faufeon. Falconatiui, a falconer; faho pten^ 
tilts 9 a jer- falcon; FaLo Sfuanus, a Sparrow-Hawk*— 
Lo^iel. 

FALDA, A (heepfoW.—^Ltf/. CAflrf. 6 Hen, 3* 
VkLJyAGF^ /aUagiurn*] A privilege which ftreral 
lords anticntly referved to themfclvcs, of fecting up/oA/r 
for fheep in any fields within their manors, for the bet- 
ter manurance of the fame; and this w.*). ufually done 
not only with their own but their tenants* fheep, which 
lh(ty ezW /tSia/aldtr. This f Adage is termed in fomc 
places a /old courfe ; and in old charters faldfoca^ i. e. /i- 
heitas fald.T, ot faldngii. 

FALDiE CURS US, A Ihccp walk or feed for (htep- 

139. ^ 

FALDFEY, FALD FJiE, A fee or rent paid by fome 
cullomary cenantb for liberty to fold their fheep opon 
their own land. 

I’ALDISTQH, Sax,] The higheft feat of abtfhop, in- 
clofed round with a letticc. Cotiil. 

TALDWOUTK, A perfon of age, that he may be 
reckoned of fome decennary. Dn I'u/oe* 

FAL£R.<E, Lat. phalesiC^ The tackle and furniture of 
a cart or wain. Mon, tom. 2. 256. 

FALESIA, A great rock, bank or hill by the Tea fide. 

Di^mij'd* 

3 JC 2 FALK LAND, 



FAL FALSE^ 


FALK.LAND» w FOLK LAND. See title Co/i^JjoU. 
FALLOW-LAND. Sec//'V. ;u7/v« Li'ta jrarre^a. 

FAI.LUM, Ao unexplained term Tor fjnje particular 
C>rt of land » — Dc ^Mbus ticus U vi^inti fallis ^Ci 
Mon. tom, z- 

• FALMOTUM, or The fame with 
See title Paitiamrnf. 

FALSE ACTION. 1 ^ brought aeainft one, whereby ho 
is caft into prifo*), anddrs pen^ngtne fuitithe lawgivcth 
no remedy in this cafe, ov falJhooJ of 

the matter tanno: appear before iF||^HP|nd If the plain 
tiff be barred or nonfuxeed. at ComtJNmw, regularly all 
the punifhment is amercement yeni.Cent. i6i. Sec Fav/ 
Afiion. But if one commence a bailable action againlt 
another and hold him to bail thereon, eiJier without a 
reafonable caufe, or for fomething coniiderable, more 
thrn ivhdt is bona fi<ie due, an a^ton upon tbi cofe will lie 
for the vexation and injury. Sec il^le Affien, II. 

FALSE CLAIM. By the foreft laws^ is where a man 
claims more thjn is his due, and L amerced and punilhed 
for the fame. A perfon had agr<*nt, by charter, of the tench 
of all the venifon in the forell nfl^amtAcr^ viz Tk cmtit: 
tantum fed non in cono; and becaufe he made ^fa\fe 
by alledging that he ought to havetlie tenth of all veniion 
within the foreft, as well in carnt^ as in corh^ therefore 
he was m mijkiic^rdia de decim^ venaitcnls fua in corio non 
petctpicndo, Mariwood, c, 25. 

FALSE FORM, In proceedings, at law, is aided by a 
verdidl; though not where there is want of certainty, 
Cs^r, 1^^^734.876. See titles : Etm, 

FALSE IMPRISONMENT. 

F^LsuM iMPRisoNAM^NTO Nf ] A trcfpafs commit- 
ted againil a perfon, by arreding and imprifoning him 
without jud caufc, contrary to law; or where a man is 
unlawfully detained without legal procefs; it is alfo 
vfed for a writ which is brought for this trefpafs. 

To conilituce the injury of falfe imprifonment two 
poTUtt are neceffary : the detention of the perfcii and 
the unlawfulnefs of fuch detention^. Every conHnemenc 
of the perfon is an imprifonment whether it be in a eom- 
inom prifon, or in a private houfr, or in the docks, or 
even by forcibly detaining one in the public dreets. 2 In/i. 
589. Unlawful or falfe imprilonmen: confjfts in fuch 
conduement or detention without fuffcienc authority : 
which authority may arife cither from iume procefs fiom 
ihc courts of jufcice, or from fome warrant Irom a legal 
offcei having power to commit, under hi^ hand and 
feal, and expreffing the caufe of fuch commjtmenc. 

2 Ivjt. 46. Sec this Di£l. titles Arrr'Jl\ Commitment. 
^Conflabh . — Such authority may alfo arile from fomc other 
fpecial caufc, warranted, for the necelEcy of tne thing, 
etther by Common or Statute law : as the arreding 
of a felon by a private perfon without warrant ; the im- 
preffing of mariners for the public fcrvice; or the ap- 
prehending waggoners (under Stat, 13 Geo. 3. r. 78.) for 
mifbehaviour in the publick highways. F<iirc imprifon- 
snent may alfo arife by executing a lawful warrant or pro- 
cefs at an unlawful time, as on a Sunc'ay. See titles An^^; 
Sunday, 

The means of removing the a<^ual injury of falfe impri- 
fbnment arc four fold ; by wi its of mamprize; odwet atta ; 
Jbomni repkgiendo\ and habias corpus. See this Didt. under 


thoie titles. The remedy for a fatisfadion for the 
jury is by .i^ion of trerpafs vi it arniis ufually called .ai» 
ailiv)n of fa!^ imprifonment; which i< generally accotn- 
panied with a charge of affault and baiterv .ind 
therein the party ftiall recover damages for the irjarjr 
he has received. 

The mod atrocious degree of this offence, tln^ of 
fending any fubjeft of this realm a prlfoner into p.irts 
b yend the fc«v, whereby hs is deprived of the f.M'nJfy 
ailiftance of the laws to redeem him from fuch hi^ .-ap- 
tiviry, is cnmin.iUy pu ulhed with the pains of pi^rmm 
and incapacity to hold any office, without a poTib lity 
fit pardon. Sti f ( .2. r 2. See thisDitL titles 
Hiileas corpus — And by rhe Stat. 43 Ehz. c. : to c airy 

any one by force out of tne four N •rthe»n c »unties, or 
impnion hbn witliin the fame, m to r.infom him, 

or indke fpoil of his perfon or goods, i* felony without 
benefit of » lergv in the principals an 1 ill accedanes be- 
fore the fadt Iiife or dei^re s of this offence of lalfe 
imprifonment are a^^') punilhcibk by indiflmenr, and the 
d.:linquenr n* iv be fined rn 1 imunloned. Comm.ziH, 

By the ffa^ure of L'miu ions, zifac.i c. 16, this 
aflion mad bt brou *lr vurhtn fiur years; wiiich has 
been coniiiucd to be lioin the end of any continued im- 
prironmv.ni Stdk 42r'i.— -By Stiit, 24 ()eo. 2 c. 44, adlions 
.agjinff juilites ( f j e iie, or con fibles aiting under their 
wirr.mrs, mull brought u iihin fix months , and one 
mt)ii»h’ jjotat of bunging the action mull be given them; 
and by Soi/. -i fic, i.c. iz, thofe officers may plead 
the genei il iifue,and give the fpeiiil micctr in evidence. 
See this Dut titles fi/fl/cei ConJlabU\ Adion. 

No . tnii of f.ilfe impnlonmenc lies ag^l^^^ a jud^'c 
of sl io 0/ >c,otd for any a£l done by him in the evecii- 
tlon or ii> .jfii c, nor for any millake of ju *gmeiu. 
Salb 396 See i ferm Rep. 

I'he King cannot give any i nvver to imprifon, where 
imprifonment may not be awaidcd by rhe Cornmon-Iaw. 
2 Btii'wni 18: And if a ptrfon is imprifoned on any by- 
law of a corporation, it is pJ/e impjtjonment \ be- 
caufe a by-law to impnlon is againlt Mi^na Charta, ou f 
fiullus Ubei homo imptfonetut^ 0V. 5 64. It is 'the 

fame of a cuifom to im; i Tdii pcrlons ; bm it is incident 
to a court of record to iinpiilon. 2 Ne// Am . 827. 

if ajulUceol peace, commits a pcrlon without juft 
caufe, it is falfe ,mp)if}i>nent\ and a Londable cannot iiri- 
prifon n man at his pleafure, to compel biro to do any 
thing required by law: but is to carry him before a jul- 
tice. I Leon, 327 

In falfe impujonment brought againft an officer of an 
inferior court, if he julHfy an arrelt by vir.ue of their 
warrant, he mull intitlc the court to j jrifdidlion, or the 
adlion lies againll him March. pL it erroneous 
procefs iffues out of a court that hath jurifdidion of the 
matter, and the baihff or officer executes ir, whereby the 
party is imprifoned, tht officer (hall be excufed in adliou 
of falfe imprifonmtht ; but if the court out of which the 
P'orefs iffues hath no cognizance of the caufc, it is 
otberwife; for in fuch cafe the whole proceedings; arc co- 
t.im nonjudfccj and the officer will not be excufed. 10 
Rip*y$ Set ihlcs Ane/I . ConftubU: 

An ^fhcc»- hath a warrant upon a capias ad fat ^sfaciend* 
againil an carl, or rouncefs, tAc. who are privileged in 
tncir perfons^ and he arrclls them; it ih i^d action of 

fa’ft 



—IMPRISONMENT 

jkife bnprifonmnt wfll not lie agarnft the ofEcer^ becaufe 
ht is not to examine the judicial acl of the coikrt» but to 
©bey. 6 Rep 56: iQ Rrp 75, 

If is m<cle by one who is no legal officer^ 

it is fat ft impnfiu^Ht^ for which aflion lies. Ct Lit. 
69 An a£lion of falfi impti/gumint lies againll a 
bailiff for arefting a perfon without warrant, though 
he afterwards rec^ves a warrant: and fo it is if he ar- 
reft one after the return of the writ is pall f for it is then 
without writ, If a (heriff, or any of his bai- 

Itfis, arrePs a man out of his county, or after the 
ilieriff is difcharged of his oOice; or a perfon arreOs one 
on a juflicr’s warr.'mt aftei his commiflion is determined, 
Ca’f. it will be /alfe tmpnifwment Dyt> 41. And if the 
ilieriff, after he hath arrclled a man lawfully, when a 
legal difeharge comes to him, as a /upetfedeas^ or the 
like, do not then difeharge the party, he may be fued in 
this aclion. 2 /?. i. 1 2 : Fttzh. 253. 

In cafe the plainiiff in a fuit brings an unlawful war- 
rant to a (heriff, and Ihews him the defendant, requiring 
him to make the arreft; or it he bring a good warrant 
and dired the ihcriff to a wrong man, lie. for this the 
adion of faljt mprtfinmtnt will lie againd both. Bit. 
Ttefp. 99, 307 : Faux, Jmpi , 19 : I Brownl, 21 1. If a 
warrant be granted to arred, or apprehend a perfon, where 
there are feveral of the name, and the bailiff or other 
ofheer arrclls a wrong perion, he is liable to adion of 
J‘tdj( imf^i/onment \ and he is to take notice of the right 
party at his peril. Dyer2^\\ Mqoi 457. 

A man arreded on a Sunday may bring his adion of 
falfi tmp>tfoHmettt\ but one has been refufed to be releafed 
in luen a cafe. 5 Mod, 95. See titles Aneft : Sunday^ If 
a bailiff demand more than his jud fees, when offered 
him, and keep a perfon in cuftody ^thereupon, it is fafi 
impufinmeut and punidiable : and if a iheriff, or gaoler 
keeps <i pjifoner in gaol, after hts aujuittal, for any 
thin'; except for fees, it is unlawful imprifonment. 2 
la/i 482 : IVood, 16. If a man faliely imprifons A, B, 
and the gaoler detains him till he pays fo much money, 
he (nail have adion of falfi, imprifonment^ and taking 
fo much money from him againd fuch perfon. Mod, 

r^/179. 

Unlawful or Jalfi imptfonment is fooietimes called durtfs 

impf fonment, where one is wrongfully impri/oned#cill 
he fcals a bond, f^c z hft, 4S2. See title Duitfs. 

All imprifonment will be unlawful, and give this 
adion, although thecaufe be good, when he that makes 
It doth the fame without any colour of authority ; or if 
he lias a colour, yet if he hath no good authority, from the 
court, f:dc, or where a court or oiHcer ha(h power, but do 
not well make it out; or when the authority is well made 
forth, and not rightly purfued and executed. 4 Rep. 
64' 8 /?#/>. 67 : £^1^242. And all perfons male or 
female# that have a hand in a wrong imprifonment, (hall 
be fued in action of falfi imprifonment \ and the party 
grieved may fue any cue of them for it. Co, Lit. 57 : 
Bro. Ttt/p. 1 13, 256. 

A man under arrc(t,or in the ftocks, i:fc, is faid to be 
in prifon : And in a common arreli, where lawful, the 
officer may make any place his prifon, becaufe the writ 
commands that Habeas Corpus epus coiam^ fdc, apud Weftm. 
which is a general authority. 1 Salk, 401. 

It is not in every cafe where a man is wrongfully im 
prifoned, that an adion vi tt mmis^ for falie iroprifon- 


—JUDGMENT. 

iiiC9t wilt lie, b^t in fome cafes, it muft be an aaion om 
tbi tafi^ as where a warrant iffues againit a man, without 
legal caisfe^ aad he is, under colour of that authority, 
wrongfully imprifoned, as there was colour of authority, 
the adiou mull be cafe^ and not trefpafs ei aimis, and 
fo in fimifar cafes, M-*-See title ABion. 

In criminal cairs, where a minis falfely Imprifooed, 
he may bring a Habeas Cmfutt md upon return of the 
writ, fetting forth the caufe of the commitment, if it 
appeart to be againd lew, he (hall be difeharged ; or 
he may be bailed, if it be doubtful, (ffc. 4 Itfi. 182. See 
titles Habeas Corpus: Impiifinmtnt. 

FALSE judgment, Falfim JiuUdum.y A writ that 
Heth where falfi judgment is given in the county-court,, 
court baron, or other courts not of recotd* F.NmB* 17# 
1 8« See title Errors 

A judgment may be falfified, reverfed or avoided with<* 
out a writ of error for matters foreign tp, or fMtorif the 
record; that is, not apparent upon the face of it, ibtbac 
the^ cannot be affigoed for error in the fuperior court, 
which pan only judge from what appears in (he record 
itfelf; and therefore if the whole record be not certified, 
or not chnelv certified by the inferior court, the party 
injured thereoy, in both civil and criminal cafes, may al- 
lege a Diminution of the record, and caufe it to be redli- 
fira. See this Didt. title Diininution* Thus if any judg- 
ment whatever be given by perfons who had no go^ 
commiffion to proceed againff the perfon condemned, it 
is void ; and ffiay be faUtfied by (hewing the (j^cial mat* 
ter without writ of error. As where a commiflion 
iffues to A. and A and twelve others or any two of them, 
of which A, or B. (hall be one, to take and try indidments, 
and any of the other twelve proceed without the inter- 
pofition or prefence of either A. or B. in this ca(e all 
proceedings, trials, convidions and judgments are void for 
want of a proper authority in the commiflion ers, and may 
be faliified upon bare infpedion without the trouble of 
a writ of error. 2 Hawk, P, C, c/j;o f 2, Jc being a high 
mildemeanor in the judges fo proceeding, ana little, if 
any thing, fhortof murder tn them all, in ca(e the perfon fi 
attainted be executed and (uffer death. 4 Cnum, 390. 

So likewife if a man purchafes land of another, and 
afterwards tlie vendor is, eitlirr by outlawry or ins own 
confeflion, convided and attainted of treafon or felony 
previous to the fale or aJieeation ; whereby fuch land be- 
comes liable to forfeiture or efeheat : now upon any trial 
the purchafor is at liberty, without bringing any writ of 
error, to falfify, not only the time of the ielony or treafon 
fuppofed, but the very point of the treafon or felony it- 
feif ; and is not concluded by the confeiTionor dutlawry of 
the vendor: though the vendor himfclf is concluded, and 
not fuffered then to deny the fact which he had by con- 
feflionor flight acknowledged. But it fuch attainder of 
she vendor was by verdict, on the oath of hjs peers, the 
alienee cannot be received to fi^lfify or contr«idic\ the paB 
of the crime conimitced; though he is at liberty to preve 
a miflAke in tme: or that the oflence was committed af- 
ter the alienation and not before. 3 lift, 231 : 1 Hal, P. 
C 361. 

This writ may be brought on a judgment in a plea, 
re..! or perfonal : and for eirors in the pioceedings of in- 
ferior court<i, or where they proceed vviihi ui hiving juri(- 
diCtion, writ ol Jalfi jud^mint Jit'h . though the plain ulF 
afligu errors in a writ of Jafe judgment^ he (hail not (.iv, 

la 
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In enatum tftf Me* but un/ie quethur dixtijimio /iht 
fnlAim judicium /A<7um fuijfe ^udtcimn m ho:^ Moor 
73: z Nel/. Aht\ %7q. [f a wni 0^ l^ffe judgnirut abate 
for nwy fault in the writ, the plaintiff (hall not have Si ire 
fnam ad audiemV o ertsy upon the record certified, be- 
caufe it comes without an original : but if the plaintiff 
dies, and ffif/e Jud^mnt is given in the inferior court, his 
heir lhall hdve a Set, f/LC. ad nudientP rtrot, againfl him 
who recovered upon that record which is removed into 
C. S ; and where the plaintiff hi a writ of /a//f rndj^- 
meat is nonfuit, it was formerly a qucAion, whether the 
. other party lliall fue execution upon this record fo re- 
moved againfl the plaintiff, without fuing out a Sihe 
faiun\ but it has been adjudged, that he may do it, 
hiL *3 Hen, 6 : Kevj Nat. Br. 59. 

When a record is removed into C. P, by writ of falje 
juJf^mentt if the party alledges variance betvveco the re- 
cord removed, and that on which judgment was given, 
the trial Aiall be by thofe who were prefent in court 
when the record was made up. 2 Lui:v. 9^7 ; S.*at. 1 
Ed. 3« r. 4. A man (hall not have a writ of J'ai/? 
ment but in a court where there ave fuitori ; for if there 
be no fiiitors, there the record eunnot be certified by 
them. Now Nat.Bt. 40. Where falfi judgment is given 
on a writ of jufiuus., direfted to the fheriil', the party 
grieved (hall have a writ of lalfe judgment ; although the 
judgment be for debt, or trefpafs above the fum of 40/. 
Ibid, 

Where a record of a judgment in tlie county court was 
vicious, and the judgment reverfed in C. the fuitors 
were ordered to be amerced a mnric, and the county 
clerk fined 5/. And if a plaintiff in an inferior court 
declare for more than 40 j. Judgment (hall be reverfed 
by writ falje judgment \ but where damages are laid 

under that Aim, cods may make it amount to more, i 
249 : X Mod, 102, 206. 

Upon falfr judgment before bailiffs, or others who hold 
plea by prefcription, in every Aim in debt by bill before 
them a party fhall not have a writ of f/dje judgment ; but 
a writ of error thereupon. M, 4 £. 4. For defaults of te- 
nants for life, in writs of right, ^e, writ of falfe judg- 
ment lies by him in rcverfion : and this writ may be brought 
againd a llranger to the judgment, if he be tenant of the 
land. A judgment fhall be intended good till reverfed 
by writ falfe judgment ^ Sec, See titles AccetUu ad C»- 
f/M ; Attaint, 

FALSE LATIN. Before the datute diredling law 
proceedings to be in Enghjb^ if a Lann word was fignifi- 
cone though not good Latin^ yet an indi^lment, declara- 
tion. or fine, fhould not be made void by it: but if the 
word was not Latin, nor allowed by the law, and it were 
in a material point, it made the whole vicious. 5 He/^, 1 2 z : 

S Nef 830. 

FALSE NEWS. Spreading falfc news, to make difeord 
between the King and nobility, or concerning any great 
man of the realm, is punidied by Common-law, with fine 
and Jmpriibnment, which is confirmed by Aacutes H'^c/rm, 

I, 3 Ed. I. f. 34: 2 Ru/j, 2. dat, I. r. 5 : 12 Ric. 2 , e, 11. 
bet % Injl, 226 : 3/^. 198. 

FALSE OATH, See title Ff 

F \LSE PLEA. Vii pf trci/>€ quod t eJdat two, if 

O'!' comes and takes the intire tenancy upon him, 

L ^ ) w ilU they are at ifiur, and it is found again A the 

LC1.2 1:, by this he fhall lofe hii moicry ; for it is found 


agalqft the tenant for his part, becaufc it L tried fer 
pais upon iffue; conha^ of plea to the writ by demurrer. 
Note the did'erence* Br, Peremptory, pi. y}. cites % Ed, 

^ ' 7 ; . . . >- 

Plaintiff in a firit in Chancery againft an executor, 
fliall have the fame advantage cheiepf, as if the fame 
plea were found falfc by verdid at Uw; and (liall have 
all the Aime confcquences here, as fallow on a falfc plea 
at law to alk intents. 2C/'<i. CaJ, sfoi titles Pleap 

and Pleading% 

J ALSK PROPHECY. See title Prop/jny, 

FALSE RETURN. On a falfe return by a mayor, ^e, 
to n maUavits, or by a Aiei^'rF, to a writ, a fpecial 
aiAion on the cafe will lie. Sec title Action, 

FALSE TOKENS. Where pei fon&gef money or goods 
into their hands, by forged letters, or other counterfeit 
means, they are punifiiable by iropriiunmenr, See 
title Chi at i. 

FALSE VERDICT. A writ of attaint licth, to inquire 
whether a jury of twelve men have given a falfe verdidi ; 
that ib the judgment following thereupon may be reverfed. 
It is allowed in almoA every aflion except in a writ of 
fight. See titles futy: Ttial** 

TO FALSIFY. To prove a thing to he /al/e, PerA. 383. 
FALSIFYING a RECORD. A perfun that purchafes 
land of another, who is afterwards outlawed of felony, cIt’c. 
may fa/f/y the ueoul, not only as to the lime whei-ein the 
felony is Tuppofed to have been coinniitted. but alfo as 
to the point of the odence: but whcie a man is found 
guilty by verdid, a purchafor cannot fatjify as to the of- 
fence; though he may for the time, wheie the parry is 
found guilty generally in the indidment, lAc, becaufc 
the time is not material upon evidence. And any judgnunt 
given by perfons who had no good commiflion to proceed 
againd the perfon condemned, may be falfifitd by fliew- 
ing the fpccial matter, without writ of error. Alfo 
where a man is attainted of creafon or felony, if he be 
afterwards pardoned by parliament, the attainder may be 
falfified by him or his heir, without plea. 2 Hawk. P, C, 
falsifying a recovery. lITucin tail may 
fy a lecovcty Aiftercd,by tenants for life, C^r. And it has 
been held, that a perfon may falfify a lecovny had by the 
ilTuc in tail, where anellate-tail is before bound by a fine. 
ItiNel/. But where there is tenant for life, 
remainder in tail, and reverfion in fee, tenant for life 
fulFers a common recovery, in which he in remainder is 
vouched, and the ufes declared to him, who had the re- 
mainder in tail; adjudged, that by the recovery all re- 
mainders and reveriions are barred, and that they could 
not falji/y tht^ fecometj, 10 Rep. 43. 

He in reverfion Aiirered a common recovery, and de- 
clared the ufes; his heir fiiall not/u^^ it by pleading 
that his father had nothing at the ume of the reco^ny, 
becaufc he is ellopped to (ay he is not tenant to the pf.i - 
fipe. (Jodb. 189. An infant brought an afilfo in B. R, 
pending which aflion the tenant brought an afiife agninil 
the infant in C, B. for the fame land, and had judgment 
by default, which he pleaded in bar to the afiiie brought 
by the infant ; who fet forth ail this matter in his repli- 
cation, and that the demandant, at the time of the fecond 
writ brought, was tenant of the land, and prayed that he 
might fa^jy this ftioirryi and it was held that he might 
becaufc he could not have writ of error, or attaint. Goao, 
271 ; Qo.Eitz.z^^. It has been determined, that a /r- 
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is fwrt but ic Bi«y \xtfMfiii in point of 

of the thing itfelf* between the fame pirtieB. 
lirlcB Fine and 

F*UJSlhyiNO A VERDICT. Wherein any tealaftion, 
there is A^Krdift againft tenant in tail, the lAtiecan neter 
f^Wy vcrJifk in the point dircAIy tried ; but only 
in « fpecial manner, as by faying that Ibme evidence was 
omitted, zLiL Jtnjm. 1050. See titles Tnaii Ifew 
^rimti Jufy \ 

«FALbONARIUS. A forger— ^4. 

FALSO RETURNO BREVIUM. A writ that lieih 
againR the Hieriff who hath execution of procefs, for 
falfe returning of writs. Xfg, Jud, 43. 

FAMILIA^ Signifies ail the fervants belonging to a par- 
ticular mailer; but in another feufe it Is taken tor a por- 
tion of land, fuffreient to maintain one family \ It is 
fomecimes mentioned by our writers to be a Hide of land, 
which is alfo called a Matt/e\ and fometimes Carueata or 
a plough-land. Bknnt, 

FAN STICKS. Perfons fuppofing themffives bifpired. 
A general name for fakers t Anahapttjlsf and other fec- 
taries and difienrers Irons the church of England, See 
Stat, l^Car, 2, c, 6 . 

FANATIO, Ml Ilfs Fanat turns ] The fawning feafon 
or fcncirnmonths in fnefls, KenneFs Ghjf, See title Fences 
^lonth. 

FARANDMAN. Sox ] A traveller or merchant ftran- 
ger, to whom by the laws of Scotland juiUce ought to be 
done with all expedition, that his bufinefs or journey be 
not hindered. Sk ne r. 104.. 

FARDEL OF LAND. ^ at della Tnite] Is generally 
accounted the fourth part of a Yard Land; but according 
TO iV&), (in his ComfLat Lawyn , p, It is an eighth 
part only, for there he fays that tv/o/mdels of land snake 
,, nto^, and four neojts ayanl land, 

1 ARDING DEAL. S^uadianiata ten '•.j IS the fourth 
pnrt of an acre* and befide* quadtantata fetrte^ we read 
of oholata^ d nanata, Johdata^ and Itbtata tenir^ which 
probably arWe in pioportion of quantity from the faidtus^- 
tual^ as an half penny, penny, ihiliing or pound in mo- 
ney, rife in value ; and then mull oholata be half an acre, 
del ai ati an acre, fihdata twelve acres, and hhiata ten at 
twelve fcore acres of land : but fame hold obolata to be 
but half a perch, and denauata a perch ; and there is 
mentioned wgmti Uhatai ten of a#/ redditits^ in Reg, Otig, 
whereby it Teems that is lo much 

iLj yields 20/. pei annum, F, N, 87. Spelm, Gloff, 

F iRE. Sax j A voyage or pniTage by water; but 
more commonly the money paid for Aich paflage, in 
which fenfe it is now ufed. See S/at. 3 F, M, cap, 16. 
^o for what we pay an haekney or llage coachman for 
our carriage. 

FARINAGIUM. Toll of meal or flour.-— InfuJ, 
d- fij/ey \y Edw. 2, 

f ARLEU. Is money paid by tenants in the Well of En- 
jrlandin Ueu of a henot* and in fome manors in De^^on- 
Jhirct fatleu is dillinguifhed to be the bell goods ; as 
Uuot 1$ the bell bead, payable at the death of a tenant. 

Cow*'/. 

FARLINGARII Whoremongers and adulterers. Sax, 

FARM, OR PERM. Lat.Jf;w«, from the Sax. former 
i. e. Food; and feorman to feed or yield visuals.] A 
large meflTuage and land, taken by leale under a certain 
yearly rent, payable by the tenant ; and in former days, 


F AUS 

abont4lie time of WtUiam the Firft, called the Conqueror, 
thefe rents were referved to the lords in vicluals and otlier 
iteceflaries arrfing from the land ; but afterwards in the 
reign of Ktng£/ir«. ). were altered and converted into 
money. Terms de Ley. A farm is moil properly th^ chief 
meffnage in a village; and it is a coliedive word, conflll- 
ing of divers things gathered in one, as a melTinge, 
land, meadow, palTure, wood, common, J^oiair ad 
firmam is to let or fee to farm; and the reafon of it may 
be in refped of the firm or fare hold the tenants thereof 
have above tenants at will. A Jatm in Lancajhne is 
called Ftym Mt; in the North a Tack; and in Ey/ex a 
H^ikei And/c/M is taken In various ways. Fanwd 195. 

FARMER. He that holds a farm, or is tenant or le/Tee 
thereof. Terms de Ley, And it is faid generally every lefTee 
for life or years, although it be but of a fmall houfe and 
land, is called Faimn. as he is that occupieth the faim : 
as this tFord implies no myflery, except it be that of ii^f- 
bandryv hofbandman is the proper addition of a/ki'sv^r. 
2 Hawk, P, C, c, 23. $ X 15. ily flatote, no parfon or fpi- 
rilual Pfrfon may takefaims or leafes of land, on pain 
of forfeiting to I, psr month, fsfc. See title CUrgyman^ 
No perfob whatibever ihall take above two faims together, 
and they to be in the fame parifh, under the penalty 
of 3 /. 4trC a week. S$att, 25 H, 8. c, 13 : 32 H. 8. c. 
28./. 4. 

FARTHING. Was the fourth part of a Saxon penny, 
as ic is now of the A!a//(/h'penny. 

FARTHING of GOLD, quaf fourth thing.]' A coin* 
ufed in ancient times, containing in value the fnrde 
part of a Noble, Ic is mentioned in the Hat. 9 5 eap, 

7, where it is* ordained, that there fhall be good and jud 
weight of the noble, half noble, and fai thing of gold. fifc» 
FARTHING opLAND.Seems to differ from Fai thm^r^ 
deal; for it is k large quantity of land : in a forvey book 
of the manor of Slaptou in Com. De\on is entered 
thus: A, B, holds fix farthings of land at 126/. per 
annum, 

FARtJNDPL of IuikI. See title Fardmg-deal, 

FASf US. Fr. Faijfeau,\ A faggot of wood, Mon, Angl, 
tom, 2. />. 2 )8, 

FAST-DAYS, Are dajs of faf tng and humiliation, 
appointed to be obferved by publick authority. There 
arc fixed days of fafting injoined by our Church, at cer- 
tain times in the year, mentioned in ancient flatuces, par- 
ticularly the 2 3 Ed, 6. c, 19. and \ EL c, 3. And by 

Stat, 12 Cm 2 r. 14, the 'toth of Jannaiy is ordained to 
be a day of faflmg and repentance, for the murder of 
YAWgCbailcs i, Other days of fafling which aw not 
fixed, are occaftonally appointed by the Ktng^s Preciama* 
non. Though abflinence from eating of filh is required 
on thofe days, by our laws ; it is made penal to afiirin 
that any forbearing of fleflv, or eating of fifh is necef- 
fary to falvation. 1 Nau^k, jP« C, See Embtng De^s, 
PASTE RMAN-S, among the. were pledges. 

Leg, Ed, Gon/tflcnp, 38. Vide Fafingmen, 

FAT, VA FT, OR WA 1 £, Is a large wooden veflcl 
ufed by maltllers and brewers, for meafuring of malt with, 
expedition, containing eight bufhels or a quarter. Stats, 

1 H 5. (. 10: 11 LL 6 ,c,S, It is alfo a vcffel m.]de ufeof by 
brewers to run their wort into, and by others for the 
making of fait at Droitwich in the county of IVoiufti, 
FATUA MULIER, A whore Du Fiejnc, 

FAU;>E'l UM, A faucet, mufical pipe or flute 

EAUTORS, 

% 



FATJ 

FAtlTORSf Fatoibrenor fupporterf ofoAeti; abtl* 
tors of crimes* (sft-. 

hEAL, Tli^tettftnts by knight fervlce did fwar to 
their lords to be/fo/ nod /ra/, i. e to bc faithful and^o/. 
Zfehn. de PartialOeHi^ 59. See Fea/ty, 

FEALTY, FJMifait Fr. Feaultg, i. e. Fides, JUei, ah- 
fequli et ftrvitii Itgamen^ quo partieuladfer •vajffaius dmhtu 
aflnttgUur. Spelm.] The oath taken at the admittance of 
every tenant* to be true tothe)ord4»f whom be bolds bis 
land: and he that holds lands by the oath oF has 

it in thefreefl mnnner; becaafe all perlbns that have/er, 
hold per fiUm et fidneioM^ that is* by fioity at lead. 
Smith de kepuh. Ang.Ub, And fealty is incident 

to all manner of ten ores except^ ahd tenancy 

at will. See title ; !• 6^ et pn/^m. This ftaliq^ 

which is ufed in other nations* as well z^Englaud, atibe 
£rd creation of it bound the tenant to fidelity ; the breach 
thereof was the lofs of bis fee. ^ 

ft is ufually mentioned with but dinm from 

it ; being an obligation permfnent, which binds for ever: 
and thcfe differ in the manner of the folemnity* for the 
oath homap^e is taken by chorteaaat fcnecling’i but that 
of falty is taken ftanding, aii 4 iKjindea the to follow* 
ing things, a//ss. ^ 

I. Itteehmi^ that do no fojorf to the lord. 

2. Tutumy that he do r.o fecret damage to him in his 
houfe* or any thing which is for his defence, f, 
that he do him no injury In his reputation. 4- Utiky 
that he do no damage to him in his pio/Teffidns. $. Fatiky 
and 6 . Pojfihlle^ that he render it eafy for the lord to do 
any good, and not make that impoflihle to be done* 
which was before in his power to do: all which is com- 
prifed in Leg^Heu, i.c. 5. ^ ^ 

Fealty has likewlfe been divided itkiogenerd utitfpetial\ 
gineraly to be performed by every fabje^ to bit prkce ; 
and /ptcialy required only of ftich as in refpe^ oF their 
fee, arc tied by oaths to their lords. Gipani Cuflum. 
Ffermand. 

hyfiat. 17 Ed, 2,fi. 2, the fwm of this oath it ap- 
pointed, and as now obferved* ic runs as follows, vtz, 

/ A. B w/// be teyott mykrd C. true mid faithful 9 and beat 
te yw fealty atul mbh/rr the lands and tenemenn tvhieh 1 
/jold of^ou : and I ttiW truly do and perform the cufioms and 
fit vices that - 1 ought to do to you. So help me God. The oath 
is adminiAered by the lord or hh fteward; the tenant 
holding his right hand upon the book, and repeating af- 
ter the lord, tdc. the words of the oath ; and then klAing 
the book. Terms dc Ley* 

The law with refpea to fealy cmrtfnuea the fame as 
when Lord Cobe wrote; (Sec i Inft 686. //ri/0//:} for it 
does not appear to be varied by Siat. 12 C. a c. 24, pr 
any other Arutc made fince: but it is no longer the 
pradice to cxaft the performance of feal'y. In the cafe 
of copyholders it is b^omc a thing of courfeon admitting 
them to enter a rcfpite of fcafty ; but with nsfped tofuch 
as hold by other tenures U is never thought of. In Wood's 
Infi. 183, it is faid that leffees for life or years ottffht to 
do fealty to their lords for the lands thev hold.— tlow- 
ever it may not be amifs to remember that the title to 
fealty kill remains ; that ic is due from all tenants ex 
cept tenants \ fifiankaUnotgne» and fnehas hold at will or 
by fufferaneCf and if required muA be iterated at every 
change of the lord ; it differing in riiis refpcdl from ho- 
mage, which except in fpecial cafes is only due once) that 


yxE; 

the reeemng of tlkat If aff attended mth tbttdvaMigr 
Of preferving tbomeibory it fodures 1 which though perw 
haps fttfficiencly done in the'bafo of copyholds by the ad- 
snitr^cea and by the payment of fraes and quit^rents end* 
continual render of ether foivicei, aipiy bc Jfery necCf- 
wy to cafes where fealty is the ottly wvioe due ; and 
foftly** that the law for conUpellhig the performance of 
fcdty has provided tbe re^y dilteft* which is an 
infeparable incident to all ffrvicevdoebjftettiire, and, itt 
the cafe of Aalty oiimot as it is faid, tabAnt^vf. See 
I Jnfi.eSa: 103^: 104 ab: 152#: fo; ; 4C;#. 

8, h* 

^ FE ASTSv Anniverfary tiams of foafiino and thankf- 
giving, as Chifmat^ Eafior^ WUtfuidiae^ &e. The/wi 
feafis which our laws elj^ally take notice of, ard the 
fe^s of the amnneiatsoft of fbe’hkfitd Vitoin Mdry^ of the 
nativity of StM John the Se^tift, of St. Michael the Aul^ 
ami, tkodofSt.ShumoftleA^ki (or in lifu of the 
laft, the birth rfonr Lord Chrijt^) on whkh quarterly days, 
rent on leafes is ufually refel^ved to be paid. See Stats, c 
^SSd.t.e.y, izCar. z. e. 90. 

FEE ; and FE£-^MPLE.-**>i&suii«/ in^/ie fimple, is he 
which has lands or tenements to hold to him and his 
heirs for ever. Uft.e. 1. ^ t. 

The word/e-f is fomecimes nfed for rhe com pafs or cir- 
cuit of a lordAiip or manor, as we fey ihr htd of the /rr, 
&r. as well as the paarkubr eAate of the tenant: and 
alfe for a perpetual right incorporeal ^ as to have the keep- 
ing ffprifons, (At. if fetm Bred! idb.n.t. j’ Old Nat. 

And when a rent or aim u icy rs granted to one 
and his heirr, ie ifa /ee petfinal Co Lit. 1,2. 

As to the general nature and Urigiti of eAaces in fee- 
fimple, and the fOcher eAares arifing therefrom, Set this 
Did. titles Tenure^lU.j. It is therefore in this 

place Aifecient to inquire, 

L In what Things one may have a Fee fimple. 

JL By vjhoi Means fuch an Eftatc may be acquired... 

HI. By what Words it meqf be aeatrd* 

I. A man may have an efface, in fee-irniple ot all lands 
or tenesneacs or other things real. Co. Lit. 1 h. Of lord- 
fiiips, advowfons, commons, effovers, and all heredica- 
menti. Co. Lit. a* So he may have a fee fimple ia 
things mixed ; aa in franchifes, liberties, ^c. Co. L. 2 
So rf a man grants to another and his heirs all woods, 
underwoods, timber* trees or others in foch a part of a fo- 
reA, feving the fori ; the grantee has h fee to take inalteno 
Jblo. R.Z b. 

SO| in things peribnaT; as in annnityw Ct. Lit. 2 a. In 
a dignity granted to him and his heirs. Co. tit. 2. a. In 
a fwan mark, y Co. \j. In a part or (hare of tbe Neva 
River water* tia. Pari 207. 

So, in the patronage of an hofpital, or^iher thing cre<- 
ated de novo^ which there was nql a precedent eftate, 
a man may have a fee to him and nit heirs, qualified in 
a particular manner : as if a Queen confort inAitutes an 
borpital, and referves the patronage fibifA ngims Anglier 
fuccttlentilus. Ca. Cb. z 1 4. 

But in eAates in tjfi before fuch defisltory inheritance 
it cannot be; as tbedotcHrv of limited to tbo 

prince^ & filsiateps dngtta prirmgeedtts^ (harfT not be good, 
except when limited by aft of puiUament. 8 Co. r6. 
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^ II. A man may take a fee by defeent or by purchafe. 

In what manner a man may take by defeenty fee under 
title Dt'JlcNf, 

With^fpeft to purchafers^ it is to be noted, that fome 
are incapable of purchafin|;. 

An alien cannot purchafe any lands in En^LtmL V'augh, 
227, 291 : 7 C«7. 16, 17, 18 : Z>vn*, 2.//. 8 Sec Jlk t. 

All perfons attainted of treafon or felony are incapa- 
ble of purchaiing. 2 Ntro) Ahridg. 249 : C%, Lit, 8. a. See 
Dig, Feud, lih, 2. tit, 23, 24 ; Flgcllius 242, 35O : S>^/. 
Glojf, 2 14, 21 5. 

If a man be attainted of and after purchafe land, 
and dies, the King Hiall have it by his prti^ogative, and 
not the lord of the fee; becaufc his perfon being for- 
feited to the King, he cannot purchafe but for the King. 
Go. Lit, 2 b, 

A monltcr not having human (hape cannot purchafe or 
inherit, but an hermaphrodite fliall inherit or purchafe 
fuundum p't a valent lam ftxus hicalefLenti\ ; one born deaf 
and dumb may mheiit ; fo may one born deaf, dumb and 
blind, becaufe it is for their advantage ; but they cannot 
cofit)a£i, becaufe they cannot underftand the figns of con- 
iradling ; an infant, an ideot, and a perfon of non fam 
vtfMorj in:iy inhcilt, becaufc the law, iti compaflion to 
their natural infirmities, prefumes them capable of pro- 
perty; fo alfo an infant or a perfon of uon-fanc me i oty 
may purchafe, becaufe it is intended forliis benefit, and 
the freehold is in him till he difagrec thereto, becaufe an 
agreement is prefumed, it being for their benefit, and 
bec aufe the freehold cannot be in the grantoi, contrary 
to his own ad, nor can be in abeyance, for then a 
ill anger would not know again fl w hoin to demand his 
right ; if at full age, or after recovery of his memory 
they agree thereto, they cannot avoid it ; but if they die 
d Cling minority or lunacy, the heirs may avoid it ; for 
they ihall not be fubjed to the contiads of perfons who 
wanted capacity to contrad ; fo, if after hi^ nicmoiy reco- 
vered, the lunatick or. perfon mn compos die without 
agreement to the purchafe, their heirs may luoid it. Co, 
Z, 2. 8 : 2 Fent. 303. See title Efatr. 

A feme covert is capable of purchafing ; for fuch an 
ad does not make the property of the hufliand liable to 
any difadvantage, nordocs it fuppofe a feparaic will or 
power of contrading in the wife ; but litre the will of 
the wife is fuppofed the mind of the hufband, (he not ob- 
jeding,) fince no man is fuppofed not toaffent to that 
which is for his beneht ; but in this cafe the hulband may 
difagree, and it (hall avoid the purchafe. Co. Z./V. 3 
bee title Bmon and Feme, 

By the jlat, II 12 /n 3. f. 4, Pnpifls arc difablcd 
fioin purchdfing lands, Sec litlvr Fapif, 

Pcrlons capable of purchafing may gain a fce-fimplc 
hy f ffinent \ or by fine, or common jicomv ; which are 
of the nature of a feoffment upon rccoid ; or hy giant, 
ox hy ixthan^^r, leUifi^ OT lonjii n atinn, which are in me 
nature of grant ; or by ba^ am and [ale ; or by covniant 
to (land feifed ; or by deitf:. See title Eflatt, 

So a man xfivy gain a fee by wrong; as by dftljjhi^ 
abatement^ or intiujion. Sec thofe titlcj. 

in. It is the word heirs makes the inheritance ; and a 
man cannot have a greater eftatc. Lit, 1. To have fee- 
Jjnple implies, that it is without limit.Tt'on to what heirs 
but to heirs generally : though it may be limited by ad 
VoL. I. 


of parliament. 4 Inf. 206. If one give or grant land m 
J,^. and his heirs; and if he die wuhuuc heirs, ihat 
'J, D, (hall have it to him and his heirs : by this f. iS\ 
hath a feefmple^ and f, D, will have no cllatc. D er 4, 
33. This means by parol, with livery and feifm, or by 
deed, fAc, but not^by will. ’ 

Where land is given or g.inted by fine, deed or will, 
in polTeflion, revCrfion, or rcmaind'T, to nr 1 

hib hciis ; it will be ^ fee flmple. 134 An.l if 

lanil be granted to a man and his heirs, habtndi.n to Kim 
for life only, and livery of feilin is made ; it is a/> Ji i- 
ple cllatc, becaufc 3 fee is cxprclfcd in the j;, 1 t, zlUp. 23. 

A lead* is granted to one for a term of years, and alrer 
chat the lelTcc (hall have the land to him and his hens by 
Ihc rent of 10/. a year; if ilic grantor make / up m 
it, ’tis Sifefimpli : otherwife but(or)eais. Ci.L.t, ziy. 
Where lands aic granted to A, for life, remamdci to H. 
for life, the remainder to the right luirs of A, here 
hath a ftt-fitHplr. 20 Hri, b. 35 : B 7. Eft. >4,35 A 
gift or grant to a man’s wife during life, hfrer to him iu 
tail, and after to liis right helis ; he will have a Us jLn- 
pie cllate. 2 A*?/. 91. 

If lands arc granted to a man and his fucceffirs, llfn 
creates no_/rr •/////;/«? : but if fuch a grant be made to a 
corporation, it is pi' ; and in cafe of a (ule CfT- 

poration, as a biihop, jinrinn,* fSi, a tee fun pie is lo t’lcin 
and their fiiccciroij. ( 0. Lu, 8. !> : IFjn -'119, An cd ue 
gianttd to a peribn, to hold to ,1 for ever, or to /n 
and his for ever, is onlv an cllntc for life; the 

word <61-// . being wanced to nuke it Jiefi A*'e\\s\\\ in 
imlU, which arc moif (avonied than grinrs, the f'C dm- 
fit and inlieiicancc m ly pnis without the word ljttrs.\ 0, 
Lt, 

And by deed of feofTment a ftt fim^ /• may be creai^"!, 
which would be an eilate-taif bv will ; as where l.m li 
arc given fo another, and his h^irs malc^ fAc, without 
the word bAy. tLb. 32. A gift to a man and his ctnl- 
dren, and their Jitirs, is a/ r fm pie to all that arcliun/. 
Coy Lit. 8 : Lit. dep. 6 . 

A fcoifincnt to />. fJ ^leitdibrs, w'ithnut f’ying fu , gi\ cs 
him a fee-(imple. Co. Lit. 8 b. bo to a Ton and tht hn i 
of his fat^Hi, Sc mb. Co. Lit. 220. b. So to />. KA I d'ti I ^ 
fuis and their heirs ; if he has ilTue, it gives them a joint 
eftarc in fee. Ck Lit. 9^7. So to />. heitdifm juiecjjis- 
ribn Juiry gives a fee. Co. Lit.^a. 

So a grant to the King ;;/ per/utuum gives him a fee, 
without the wordi, his hens o? fuccejfou, for he never dies. 
Co. Lit. 9 b. So a feoffment to a corporation aggregate 
in peipetnwn give.*) a fcc ; for it never dies. Cj. i^tt, o b . 

I Rol. 832. /. 5 

Or, to a co’-poralion folc, to be held in franbuluot n\ 
Co. Lit. c) b : I Rtll. 833./. 5, So if A. rc-cnboirs A 
adeo/hne as />. enfcof.xd him, he Ims a fee witkuuc ilie 
the uoid, t'fti I. C<’. Lit. 9 1 his* muil mean wher^* 

L had aneilaic in lee of 11^ feoff mciit of 7^. 1 AV 833 
/. 12. So .1 grant to the chuich of d, givcb a Icty with- 
out the word, hein oi ficctJjffL \ AV. 833./. 3. 

And a limiution to the tt^t A /rj of /A gives a fee, 
without the words, and thth hens. 1 AV. 133./. 16. So 
a fee may br given without the woids, h;, frn^, by finj 
fur conhJs. vice .4 dicit lomc cio, fAi. i.o. L.t, q 01 by .1 
lommon le o.'tt\. Co. Lit, 9 k 

So a fee pjjie^ w ithout the wonfs, I tin, vcherea 
man gives land with hij daughter, m fumkenain.,¥^. 



FEE. 

T' Lit 9 A. Il a parcener, or jolnt-tenant relcafiis to 
hiMoMipanion Co If the lorJ, rclcafes 

the ftrtrn.inf ; which enures by v^ ay of cxcini^uiflimcnt. 

L t q If. If a man relcafes a mere right, as where 
4 diil^jl'ec releaies to the di/Icnljr all his light. Co» 
Ltgb. 

So, if a rent bcirranteJ upon partition, for owelty (or 
equality) of partifon r>. hf 9»io* So if a peer be 
fammoned to puliaircnt hv wr't, he has a fee in his dig 
jiity, without the woid A/'f. Co. Lit. g b. bo, by the 
forell law, il ihe King nr a jufticc (cat, grants to another 
an in fttp it, without nri''re, he h'l'' a fee. Cv. 

J t b( . 1) ' ( LilloiTi, a grant of* a lopyhold, /ibi 

t-*' ti . or J I U may give ihj inheritance. 4 

0 ?Q A 

d ctc-'minable upon a contingency, is a b'e, 
to a'l intc nCi> ; tlinigh not 1 > durable as abloluie Ja. 
t'a zpt* Biuite title Dc /t. 

In pi.Min^:! Ki(.s HI Uc iin.pic, il ev m. y be allcdgcd 

g 'lordi'y, b'jt tiie c nin * nccincnt of cil ites-tail, .inJ 

f'l'icr p''ir 11 'ar ' it I'e , muH r» gularlv bn (liewn. i 0. L.t. 

' ■; 111* 1.0 1< nph 'lilt', be ig 10 dnef and mod 

e\',.cl!tnt ; he v ho in.h it in 1 01 tenements may give, 

giant, or clta't/* rlic { roe b\ d' ^ ^rwill t.t his plcaluic; 
nr he an) n s wail ( ^ Ij o,! upon ; hud il he bind 

]\i ult.l .U'O liii hcjrj to wamniy, or b r money by obli- 

gitioi, or o'hciwi/e, n. 1 leave fii ^ land to the heir, 
it be cla’f^ej with wnj*’n'’y and dtors . Alf) ih'' 
wif* of .1 nnn thtt is (eiled of (u h rn efla e, fhall been 
djwed; ami ihe huHn'id of a woman hiving tins clL c, 
fli ill I 0 t{ nant by the cuittfy. Ch. 273 ; 3 ;0. 

1 ’/ • / . ) 2 " 6 . 

I huigh fee farple • the mod ample cflate of inhe i 
t .rue, It is lubjtct to many lociiinbtanct , as jut^gmtnts 
Aatufcs, n(jirt;Mc>fs fines j iiuics. dower, And 

iiK re is a fcc-liniple //// ;; ’^ wlitic tac clbitc is ee 
fi ilible by not performing the condition j and a ciuanj 
fer fimplc, which may be il'dcated by liiniiation, ^ . 
T.his 15 called a btJi /. , upon which no rcv''rlio 1 or '•e- 
naindcr can be cKjedant. Co. L / iS 1 i I\p. ( , 

Sco farther on tins lubj vt titles Pj t,ni , L, ait ; Z"i- 
/ \ D X je \ 'Teuu i ; // ill , 'Jl. 

b'.'L L \.lM.w'l'ANT ^f.ilum See \- 

rfi'-r/Alf ’'"e ti'If Jtnl 

FE.E FARM, Kuii / ] Or /re f(V /" ir// ; is w lien 

*' c viFil, uponcreaiion of the tcnaac), if fiTVis to .nm 
♦*''1 and his hciia, elthe*' the rent lor which it was bifore 
•la to firm, or was reafonably worth, rr at lead a fcurtli 
p rt of the value ; .tihn.t b.n.agt ^ Jta ,y, o oil .i fo 
b’soMlwhit r.ie tfpet lally Cl inpi ifcd in the icoiKncnt. 
2 i}l Af\. By f . /, a third pa^t of .he yearly \a 

Im of ilie ! n I may be appointed for the rent, wiio-e 
jinris are granted in (tt /ji mtljc. F. K, B. i\q And 
iiOrd Colt lavs fit-jann rcyis may be one half, a third, 
nr fourth p It f ♦ the value. Co Lit. 14^. See 2 (iQiUiti. 13 : 
P Mr. 62 - , re nots, and th|||^t€S to i /p/L 1 43. 

Thefe /f ’ rents feeih to be more or Ids, according 
TO the conditions or coniiderailon of ilic puichalc uf the 
1 inds out of whii h they aie illuing. li is the nature of 
rn lurn. that if the rent be behind and unpaid for the 
I . 3 'o 1 I iwo ve.irs, then the Itofi )r or I isljeirs inny b. 'ng 
an adlioQ to recover the lands, LTw. ^ CG. i4iun f Sec 
aile Cijl/a.it. 
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Ftopifirma appellatur, enm quis, cx dono vel concef. 
done alterius, pra^dia cenuerit (ibi ci hacredibus fuis, red- 
dendo vel dimtJiani, vcl terciatn, vel ad minus quartani 
partem veri valoris.^ Tenens hujufmodi ad nulj^fervitia 
I obligatiii, nifi qiinc in ip(a Ghana contincniur: except! 

omnibus tenuris incumbit. Sptlm. Glvfi. 221. 
FKE-FARM RLNTS OF thc CROWN. The /'cr 
fatm icncs remaining to the Kings of Fftp^land from their 
were mAiiy of them alienated from the 
crown in the rei^ n of King Charles II, By Stats. 22 Cai . 
2 c.G : 2?. 2} C. 2. r 24, (explained by Stat. 10 At c. 

18,) the King was enabled by Icitcrs-paient to granty>/- 
Jairi lents due in right of his crown, or in right of his 
dutchici of Limajit' and except quit iont.s, Cs’c* 

to irullevrs to maUe fale thereof, and the trullces were to 
convey the fame by bargain and I'alc to purchafers, 
who may recover the fame as the King might. But it 
has been obfcived, that men were fo very doubtful of the 
title tc alienations of this nature, that while ihcfe jcnts 
wereexpoftd to (ale for ready money, (c.ircc any w'ould 
deal (orrhim, and they remained un/old; but what 
made men arnt ll to buy incm, w.as the Ilop upon 
fome of lus Maj .l\ ^ t.ier p ments, whjih occafioned 
pcrlons to iciort to t'M r-. rhf mull eligible in that con- 
jLim^lurc. iSoiuniMii .of any of ilic ^lid rents, is 
enabled bai the rejiaindcr bee lurth.r title Ccunttis 

] a tt - 

I ' .1, Ce’tnn p'^r i.,!\tes J owxcl to off '•sin ihc 

’ 1 I • i e, IS a rtcomoence lo»* ilitir i.a- 

btiH/iu' ru' i/i , aiicriaincd eithi r by nils oi paili.i- 
mtnr h n\ .m i t 1 1 .;^,e which gives them an t(»'d 
iaiuuoii WKii an .icf of pail’ament. 2 Vs.o .‘in. 3 

I. [ ' kJ It C P Its a u f . 

II. ^it li i%) It n Uf ll I. 

I 1 \ no Oliver, v h( f.‘ oi icc irlptcd ro 

die* If/ /' Ji Lv t , couhi take an\ reward for do- 

ii g Its (^uty , 'utwfi.ic w ro j( .eive frean the King. 
Co. Lit. ^63 lot. ) o, Q 

id thisfu uLmtuiii n. uun of the c.>mnion law 
crn^irou'd hyU^nm. if . 2 * w inc h en .(ilb, “ 'I'hat no 
f/it . Ijv 01 otl.cr K’rgA Cl , Ji all c ai y ims .rd lo 
do acc, bill 1)1,1 he p.iul of iHat w ’ li i.^'^v tike 

of fhc Kmg , .M 1 tvatne who lo dath lliiil yield twice 
as n I ch, .and in Jl be puiiilhcd at the King's plealure.*' 

'ra>s Jlatute comprehends efchcators, co»*onrr5, bai- 
llfis, g.iolcr , the King’s clerk of the market, aulnager, 
and other interior ininiflcrs and ofllcci s of the King, w hofe 
offices do any way concern the ac^mi/ J'tut 01 01 e.-ccutiotiy 
of* ufi tf\ 2 M. 2CC* 

And fo much hsih this law been thought to conduce to 
the honour of the King and w'jktrc of the iuljc^f, that 
all ptejcnpuons w^hitfoever, which have been auhmy to tt, 
have been holden -votd \ as whereby piefcripiion tho 
clfikof the market claimed certain fees far the view and 
examination of all iveightsanci meafurcs, and it was held 
merely vonk ^ h Jl 27 p Moo) 523 : 2 hjl. 209 : 2 RqL 
Abf . 22 b. 

But it hath been holden, that the fee of 20J, commonly 
called the bar fee. which hath bren taken time out of 
ininJ, by the (liciifF, ol every prifi^ner wuo is acquitted ; 
and alfo the fee of one penny, which w'as churned by the 
coroner of every ^u '/ue^ when he cajne before the jullices 

in 
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in are not within the meaning of the flatute^ be- 
caufe they are not demanded by the (herifFor coroner for 
doing any thing relating to their offices, but claimed as 
perquiijjes of right belonging to any of them. 2 Inft.zio : 
Staun^ P. C. 4f. 

Alfo it is holden by Lord C§ker that within the words 
of the (latute 1. which are» No tallage or aid 

ihall be taken or levied by us or our heirs in our realm » 
without the goodwill and ajjent ^ archbifhops, biffiops, 
earls, barons, knights, burgelTes, and o*lher freemen of 
Che land no new offices can be erected with new fccs> 
or old offices with new fees ; for that is a tallage upon the 
fubje^t, which cannot be done without common alTent by 
adt of parliament. 2 Inft, 533. 

Yet it is holden, that an office eredled for the public 
good, though no fee is annexed to it, is a good office ; 
and that the party, for the labour and pains which he 
takes in executing it, may maintain a quantum merurf^, if 
rot as a fee, yet as a competent icccwpence for his iiouble. 

H08. 

All fees allowed f/y a£ls nj' pniViai^ent become edahlirhed 
fees ; and the frveral officer'^ iniitlrd to them may main- 
tain nii'ion of debt for them. 2 Injl. 210. All fuch fees as 
have allowed by the court- ^1 jullicc to their offit ers, 
as a rccom pence for their labour and aueiidancc, are 
cllablifficd leCs : and the paiiiei cannot be dcpiived of 
f’^em wirhout an acl of paiii«ment. Co. 1 t. 368 : Piec, 

V-vii it i fee is due by cufl'.>m, '.ulK’in, like all 

others, nuill be realoiK'bio ; .n’ld tlicictorc vviujo a perlon 
libelled in the l| uiiuaU ' jrt for a burying; fee due to him 
fur every wiio died in his panlli, ihciij^h beried in 
cint)ilic*r; ilie court iield ihi> ui«: c.ifonable, an pro- 
hibition was granted. H'O. 17 L I. Jl».s 57 . iS'J- 
.V. C. adjudged. 

The plriiiuid hrouglit ar aftion n the cafe for fees 
due to him as Ulher ihe J^l.ick 'lod, aoil obuHiricd a 
veidift. .V/;.///. 747 No ice (ti.j'l be tak(?n iot a /eporc 
upon a left'jorKc from ac)' (oujc i ‘Z''' - lO-'—* 

Certain fves of llic'iiTs ibtiiej. N/ . 3 .1. i , c. i 5. b'cc 

ti'-le — J'ecs on //jA /';«• oat ot the Kxche- 

tjucr 10 b»* the laiiic aeon oi);er returd'>. •S'/. 23 Gco. z.c. 
20^; o. — Fees d jullices' ch.ks to be regelated St. 
jb (j'to. 2. r. 14: 27 G\o.2.r. 16 Deb' ’ics I'nrfhc ffic- 
lifF’:. Ices foi e\ccuiiug an ehg-'t. P jy'?/, r z . 2 

Ab to the (^uartum of the fees due, it mulf be obferved 
in geneial, that it ib c.\tortion for any t)fficer tot.ike more 
for exec utiflg iiisohice, than is allowed by ad of pa/Iia- 
lucni, n js ilic kuuwu and Icttlul fee lu fuch cafe. 10 
i02a‘. 0>. i.'/. 36.1. 

As to the fccb of lli Tid's for executions, by St. if) Ehz. 
rr'/A. 4. it is cnatflcd, “ That it Ihall not he lawful for 
any ilicrifi', fAc. nor for any of their othcfrs, "sfc. by 
colour of their office, to take of any perfon, dircdly or in- 
directly, for the Icrving and executing of any extent or 
c.vc( uiion upon the body, lands, goods or chattels of any 
pt-rfori, more recoinpence than in tliis prefent a^t ap- 
p(.inieJ, /.r. twelve-pence of and for every twenty fml- 
lings where it execedeth not one hundred pounds; and 
lix pciice of and for every twenty Ihilhngs, over and 
above the faid furn vif 100/. that he or ilwy fhall fo levy 
or extend, and deliver in execution, or -lake the body in 
execution for; upon pain, that the perfon oflending, 
fnall foifcit, to the party grieved, his treble damages; 


and fliall forfeit the fum of 40/, for every time that he, 
they, or any of them ffiall do the coniraiy.*' 

II. It is extortion for any officer to take his fee before it 
is due; and therefore w'hcre an iinder-ilieri/F rcfulcd to 
execute a capias ad /atisfneiendum till he had his fees, the 
court held, that the plaintifFmighc bringan n<^lion againfl 
him for not doing his duty, or might pay him his fees, 
and then indid him for extortion. Co. Lit, 368 : 10 Co. 
102 a: ] Salk, 3 30. 

Officer mo ft obey a writ, though fees unpaid. St/an, 
814. Procefs muft be obeyed though fees are not tender- 
ed, Stfan$ 1262. If an habeas corpus ad /iiIjiLiemlum 
be di reded to a gaoler, he muft bring up the prifoner 
although ills fees were not paid him ; and he cannot ex- 
cufe himfelf of the contempt to the court, by allcdging 
that the prifoner did not tender him his Ares, i Ktb. 272. 
//. 57. So as to .'in hahias iv^pus aJ faciendum r>(i- 
pienduvi. March 89 : 2 A 280 : 2 htJL I78 ; I Kch„ 
565. fcr.'G 

Put if the gaoler brings up the prifoner by virtue of 
fuch habias lotpus., the court w'lll nut turn him over till 
the gaoler be paid all his fees ; nor, according to fonic 
opinions, till he be paid all that is due to him for the pri- 
fonei^sdiet: for i hat .-i gaoler is compellable to find his 
prifoner fiidenanvc. Stc \ Rd. Rep. '^1% \ Co.lJt.Kj^: 
9 Co. 87 : PI 'It'd. a: 2 Rol. Ath) . 32 : 2 fon. 178. 

Jfa perfon pleads his pardon, the judges may irffill on 
the ui'iul fee of glove*; to ihemfclves and officeis, before 
they allow it, /'*//, Cc/cn, 294 : Pulton tie Pu..c SS : Jiding 
"5 . 2 Jon. 56; ] Sid. 4c; 2. 

if an erroneous writ be delivered to the fficriffi, and he 
. .''/uccs it, he ihall have liis fees, though the writ be 
er 20US. I Salk, 332. It feems to be laid ddivn in 
the old books ns a dklllodlion, that upon an extent of 
land upon a Itatucc, ilic ilieriffi is to li.ivc his fees, lo 
much pri pound accord to the llaturc immediarely ; 
but that upon an ilf^/t ho is not to hive them till the A- 
bcratc. Poph. 156 ; IPimh ^\. S. P. 

I'e Ki of A rro jtN I cs and Oi- 1 icrRs, Arc confiderations 
allowed them as a rccompencc f-^^r their labour : jjiJ m 
relpcti to officers, th<*y arc granted over and above iljcir 
f.daries, to excite them to diligence Incxcr. uting ihcircN 
fices. 'I’hcy difler from w.t^cs which are paid to fe/vants 
for certain work and labour done in a certain fp.u ; 
whereas //vj arc diffiuj fed to n.fficcrs, L’\. for the i/.'nl- 
arfling of bufine A which occafionally occur:.. If a clieni. 
wdien his bufinefs in court is difpauhtd, rtTuleil) to pay 
the officer liis court fees; the court ou motion will gram 
an attachment againft him, on which he lliall be erm- 
mitted until the ptt.^ arr paid. 1 Ltll. Am. 398, J'.cclefi- 
adical courts have nor power to eltablilb / m’- : lint U a 
perfon bring a quantum /.umit in B R. lor /'.e^. and. 
the jury find for him, then tlity become eilabiiiiicd /td. 

I Salk. 333. 

A fulicitor in Chancery may exhibit his hill for his 
fees tor bufincls done in that court ; and fo he may wIj( le 
the bufinels is done in another couit, if it relates »o ,311- 
otiier demand the piainiiffi makes in chancery. 1 Pi\n. 
203: 2 Chft/t, Ca. 153. but it li:jlh bern hcM, u.at 
ohanceilois, n-giliers and pioilors w-dio arc olij».cfs yd tc.n- 
poral pfoHl, :md whole tetn (lo no: idate to the joi.!- 
dn^tion of the fpiritua) court, cannot luc for clu-ni im the 
fpiiitual court, dec 3 Lcofj. 268: 2 Rol. Rep. 59; 1 dA/. 

3 V 2 ‘ lb; : 
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2A<^. 615: 3 AV^. 303,441,516: 4 254 : 5 

^Ihtl 242* 

AlVioii on the c afe lies for an attorney for his fees^ 
a^ainll him that retained hin> in his canfe : And attornies 
are not to be difmiflcd by their clients, till their ftcs 
ntc paid I Lil, \ \2, lint auoinies are not Co demand 
more than their jull /(es\ uoi to be allowed fns to coun- 
ft*l without tickets, or the fignaturc of counfel, Uc. Stai, 
^ 'fac. I. r. 7. An attorney may have a^ion of debt for 
ills /e\s, and alfo ot tounfcl, and cods of fuit: as a coun- 
fellor is not bound to give counfcl till he h>is his ftt ; it 
it faid he can have nt) ad\ion for it : Though it has been 
held otlitTvvirc. F. y, J>. 1 zi : i B)o«w/ih 73 : 31 H, 6- c. 9. 

'I hue were t\q ft es due to IhcrilFs for executing their 
daces, nil the Stat. 29 A//a r. 4 ; which allows them firs 
icr executing writs of execution, iffc. By the Stat, of 
2, 135. 1. fr.42, 44, the ancient feti of of- 
jicers of courts of juflicc vverc or’ained • And by fla- 
tuie'j, the , fjof flierifFs, gaoicrs, bailiffs, Cifc. are limited. 

hce fuiilier as conne^^cJ ’vlth the fubjcil of fees, this 
Did. titles L}ibay\ Ehortt n\ ind alfo titles Banijio , 
^ iff \ A*tQriuj ; Coi onn , . 

FEIGNi D AC nON, See title I tnnt Ahou. 

TEIGNM) ISSUE, If, in a fi it in equity, any matter 
of faff is ftrongly contcllrd, t^c court ufually direds 
the matter to be tried by a jury, cTpccially fuch im- 
portant fads as the validity of a will, or whether ^/. is 
the hvir at law to B. or ihr cxiilcticc of a wWr/j 
ai, or leal and imincinorial compofition for tithes but 
as a jur\ cinnot be iiiinmored to dtend a court of equi- 
i\, the fid i id i.illv direded to be tiied in the court of 
Ju 1 /s Here \, 01 at the affifcs, npon a / ie<l ffur 1 or 
ihisjuipofc, .1 .idion u brought, wherein the 

j leten ’cd p'ainarf declajts chit he laid a wager of 5 / 
*v/ith tic dcfcndint, thit V was heir at law to B; then 
l.e . it 1 c i> lo and biing’j liis adion for the 5/. 
licdcffiil.it li( w s ihc wager, but a\ci s that -!/ is not 
the ic.i to .'’n ! iiuu upon that ilFuc is joinecf, which is 
c'ltCiUdou u L lat cCi > tobenicd. and tlius the ver- 
d d of ^'iie jjiv ’s .it law determines the fad in the coiiit 
cf ^ 2 Jt It is a matter of 

Oil'll'! \ ard c.* unce, ihf dircdion nia\ be for a 
t I hir, wui k ,L (jt the court, bcc tulcs l/mj' m; 

. . i i\( " S, u, f. f e Cl ) ( ) h , lu ] A companion, 
I Jt pa'tiwula a friend, w iio was bound in the c tr/.wnty 
f r ti.c good b’ I), /lour of another In tl.c lj\ s cf king 
/•'a If i'‘ i.nd, if 1 muid. ^cr conld not b foind, **4. the 
p lien"; • f tic j. ti u n dam fl.ould lia’ c ii v ma ks, ind the 
fo r\ , if he h.d no p. rents, then t'.o d) uid 

h^ve It L j (it. i u n'n > i /t/, fclagufc ui, J L. 

iiit 1 ' . 

1 l.l D. I r Mid 1 ig fid and In its 

coinpo d r. fi j.if t j /iid, as fdt ^ .‘aniey, is Aild honey, 
L.C 1 ! t 

I ELhi liCjMASbRS, Were faulifLl fubjeds , from 
the ‘"ax 1 t 

I\ LO Dk Si , One tint commits felony by lajing 
\iolcnc haru'j upon himlelf, or commits any unlawful 
nialiciou ad. Ui*’ L'>nf‘'-;ucn( c of which u, his ovmi 
u iiinicly dcith. V. 1 ^n .. j « rt j'’' with deliberation and 
direct purp kilii .honfelf, b/ h iOping, drowning, fhoot- 
if g. 1 .iboirg, he become" / io At g\ bin the perfon 
tlui cumiiuu thi^ kicnvi mull U' of the age of dlfaetion, 
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tnJ compos mmtu : And therefore if an infant under four- 
teen years bf age, or a lunatick during his lunacy, or one 
dillraded by a difeafe, or an ideot, kills himfelf, it is 
not felony. 3 Inff 44: Dalu cb, 145, Alfo pec- 
fon during Che time that he n non e^mpom mentis giveth 
himfelf a mortal wound, though he dieth thereof when 
he recovers his memory, he is not fck de fe ; becaufe at 
the time of the flroke he was not compos mentis, Dalt» 
342. '344* And he who defu'cs and perfuades another 
man to kill him, is not a felo de fe ; his affent being void 
in law, and the perfon killing him a murderer, Keho, 
136. It is ftlo de/e where a man malicioufly attempts 
to kill another, and falls upon his Avord, or fhooting at 
another the gun burils, whereby he kills himfelf ; but 
he muft be the only agent. 1 Hswi. P. C. c. 27 : 1 HaL 
P. r. 413. 

A felo dt fe cannot make a will of godds and chattels ; 
[orjather fuch will, if made, is void ;] for they are forfei{ed 
by the a£l and manner of his death . but he may make a 
devife of his lands, for they are not fubjeA to forfeiture, 
Plonjid^ 261. 

A felo de ft. (hall forfeit all his goods and chattels real 
and perfonal; but not until it is lawfully found by the 
oath of twelve men, before the coroner on view of the 
body, that he is/cA de /. 3 . 55. By the return of 
the inquidcion the goods, cj’r. are veAed in the King i 
Though it hath been faid, that the goods of a fdo de Je 
are forfeited before iaquifuion, i/s. immediately upon 
committing the fa^l. 1 Lev, S : but fee 5 Rep. 1 10, where 
it is adjudged that they are not forfeited till it is found 
of record. The lands of inheritance of a fdo de f 
arc not forfeited, by reafon he was not attainted in hia 
life-time ' nor is fuch a perfon’s wife barred of dower, or 
his blood corrupted. 1 l\C.c, 27. If a judgment 

is obtained by a plaintiff in any adtion, and the plaintiff 
hangs himfelf, fo as to become fdo d yr, the debt is for- 
feited to the King, i S/iund, 36* 2 NdJ, Al^. 840. Goods 
are forfeited to the king by a fdo de J> , for tlic lofs of a 
fubjcdl, and breach of the peace. iPL.vd.zGx, This 
forfeiture has relation to the time of the ad done, in the 
felon’s life time which was the enufe of his death. As 
if thehulband and wife be poiieiiwd jointly of a term of 
years, in land, and the huihand drown himfelf, the land 
(hall be forfeited to the King ; and the wife (hall not 
have it by furvivorOiip. For by the adl of carting him- 
felf into the water he forfeits the term ; which gives a 
title to the King, prior to the wife's title by furvivorfliipj 
which could not accr je till the inrtant of her iiufband’s • 
death. Liuth L> 216. kut thefe forfeitures arc, perhaps 
too often, faved, b/ the coroner^ jury (inding their vcrdid 
^unacy ; to which they arc inclined on a iavourablc in- 
lerpictaiion, that it is Impoffble for a man in his fenfes • 
to do a thing fo conuary to nature; but if this argu- 
ment be good, felAmurder can be no c.^me, becaufe 
a madman cannot be guilty of any crime. 1 l/awk P. 

C t. 27. 

If a peifon felo de fe is fecrctly made away with that 
the coroner crjinoc view the body; prefentmenc is to be 
made of it by jurtlces of peace, lAc, to entitle the King 
to the forfeiture of goods. 5 Rip, no. Where a per- 
fon 16 foiin^/rdo dt it^ who, on account of Innacy, 
ought not to be fo; or where one is returned non comjos 
when in truth the paity is fdo de f, there be no 

fault in the coroner> or incertainty in the inquifuion^ a 

rndiiis 
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inquirendum will not be granted ; but the inqui- 
fuion if travcrfable in B. R. 3 Mod. *38 ; 2 Ncl/l 
^840. A pardon of murder, doth not pardon /f/o ; 

but a pacdon of air felonies and forfeitures doth. By 
cuftom and practice, the body of a /do de fc is buried in 
the highway, with a (lake driven through the body. 

FELONS GOODS. The ilatuce de pretiogatinja yegisy 
17 Ed. 2, c. 1, grants to the King, among other things, 
the goods of felons and fugitives, If thj King grant 
to a man and his heirs fdond goodsy the grantee cannot 
devife them, on the llatutc 32/f. 8. r. 1, becaufe 
they are not of a yearly value ; but where a perfon 
is feifed of a manor, to which they are appendant, it is 
oiherwife, for they will pafs as appurtenant. 3 Rep, 32. 
See titles Flight \ Fo/eitwe, 

FELONY. 

Felonia.’] Agencral term of law including generally, 
all capit.il crimes, below treafon. \C 6 mtn. 98. This word 
is of feudal original ;'buc as to the derivation of which 
authois difFrr. Some deduce it, fancifully enough as it 
feems, from GV. an impoftor; from fallo Lat, to de- 
ceive ; and CiU ( i hiji. 391,) fay^ it is cnmzn fellco anuno 
papehatuni, — All, however, agree that u is fuch a crime 
as occ.ahons a forrcitu»*e of the ofFender’s lanus or goods; 
this therefore gives gieat probability to Sptlmin\ deriva- 
tion fiom the Teutonuk or Gorman fee, a feud or lief, and 
Ion, price or value. Spdm, in •ueih, Fthti . — Felony accord* 
ing to this derivation, is then thc'fame as patiumjeudi ; 
the confideration for whrch a man gives up his hef or 
elUtc ; as in common fpcccli it is faid, fuca an is os 
much as one’s life or ellate is worth. In this fenfe, it 
will clearly fignify the feodal forfeiture, or rather the 
ird by which an cllatc is forfeited or ^icheacs to the lord. 
Sec 4 Coifini. 95. 

Fn.oNY, in the general acception law', comprifes 
e\ cry ecies of crime which occalioned, at Common Jaw, 

the forfciiujc of lands or goods. This moft frc/iucntly 
happens in chofe crimes for which a capital punilhnient, 
either was or is habit* to be inllided : Icr ihofe felonies 
which are called clergyable, or to which the bencht of 
clergy extends, were antienily punirtied with death in 
lay or unlearned o/fenders, though now by the ilatute- 
Jaw that piiniflimcnt is for the firll olTcnce univcrfally re- 
mitted. See this Did. title Cltt y, Bihtfa oj. Treafon 
jtfelf (fays Cole 3 Ivjl. 15,) was antientiv comprifed under 
the name of Felony. iWd not only all offences now ca- 
pital are in fome decree or other, felony; but this is Jikc- 
wife the cafe with iorae other effences, wnich aie not 
punilhed with death ; as fuitide, whcic the jaiiy is al- 
ready dead ; homicide by chance mcd’».y, or in lcir*GC- { 
fence; and petty l.jreeny or pilfering. aU w.iicli are, 
llridly fpcalving Felonies, tlt^y fuhjcd the y.ominittcrs 
of them to forfeituics. bo that u^rn the whole the 
only adequate defviuic / / Fehny ^ccnl^ thib i . An 
ofence w'hidi otvafions a total furferute, of either hinds 
or goods or both, at the Common law ; .jid lo which, ca- 
pital 0; ctht) punifhnient may be fupfrauded, acvu vJii.g 
to the degree of guilt.” 4 Con v;. 94. 

4s felony may be without infiiding capital punifliment, 
fo it is pofliblc that capital punilhiiit ni n.ajlfcc inhdcd 
for an ofl'ence which is no felony ; as ip calc of fl >r,v by 
the Common Jaw, which though ca^a!, neier woji%ed 
any forfeiture of lands or goods, an tn/e/etaiie incident 


to felony. 3 In^. 43* tl'c fame nature w.-is the punifh- 
ment of (landing mute, which at Common-law was ca- 
pital, but without any forfeiture, and was therefore no 
felony. In (hort the true certerioh of Felony is forfeiture, 
for in all felonies which are punidiablc by death, the 
offender lofes all his lands in fee fimple, and a.fo his 
goods and chattels; in fuch ns ate not fo punifhable, 
his goods and chattels only. 1 L.Jl. 391. 

The idea of felony js fo generally conneflcd with tint 
of capital punifliment , that it feems hard to rep.irace 
them ; and to this ufage the interpretations of law now 
conform* For if a ftacute makes any new offence /eRuy, 
the law implies that it (hall be punifned with death {ztz, 
by hanging,) as well as by forfeiture, unlefs the offender 
prays the benefit of clergy. Hawh, P. G. i. t. 4 i § 4: li. 
(, 48. So where a flatute decrees an offence to unvlergo 
judgment of life and mdmbcr, the offence becomes a Fe- 
lony, though that prccife word be omitted ; but the words 
of the flatute mull not in fuch cafe be the lead doubtful 
or ambiguous, l Hauuk. F. C. r. 41. §} 1,2. 

Under the word /deny in commiifions, iJ.. is intIuJcdi 
petit treafon, murder, homicide, burning of liouf(^% bur* 
glary, robbery, rape, (jf., chance meJky,^d/n,/,n /o 
and petit larceny. All felonies puuinuble ^oiJin ^ co 
the courfe of the Common-law, are cither by the Com- 
mon-law, or by flatute. J’liacy, robb-rv, and iiuiulir 
on the fa punifliabJe by the civil and iLiiuic law 1 

Felony, by the Commonda-x, is again fl the lifo of a nnn ; 
as murder, manflaugluer, jilo d je, d n^ddM, Go. 
Againll a man’i goods, fuch a^ larceny, and lobbcrv ; 
i\gainfl his habitation, as burglary, arfon cr lionle-burii- 
ing; and agalnfl public juihec, as brcaUi of prifon. 3 
Injl • 3 

It is not very cafy to recapitulate the vad variety of' 
offences which .ire made Felony, by the almoll innumer- 
able fl.atutcs w'hich have been from time to time iouni 
ncceflary, to rellrain mankind within thole bounds whiLfi 
the fccurity of Society requires — Unfortunately thefe 
are continually increafing ; as the penalties of death or 
tranfporiation have, after repeated trials, in many inflan- 
ccs been found by experience, to be the only means of 
preventing the increafe of crimes , from Hie commihion 
of which milder piiiiilhmcnts were infiiflicicnt to deter 
ohcndeis. 

A general lid is here rul))K>li!ed of /' Im (j hy jlaiuie 
eh)gy, and %oiibou!. For the partauhi:. relative to ea<.n 
offence, this Didiona^y may be confulied under th<" pro] er 
titles ; fee particulaily titles Lvl ti\ ; Ro'de/y ; ulcuj^wy. 

I'tLOMns wirijiN r.iMu.v. /h the KingS, em- 
bezzling.— , with inicni to fpoil perfons* urcG, — 
yjW,pcrlonatmg ; befote ctunmiflloners.— r dcihov- 
ing, fever.!! fpecified in dilieiciit llaiutes — ricl.s 
of cofn,liav, de. — CattU , flicep, tsTc. killing mi the night 
maticioiiil), or il .uglutrin;^ horics without notice . — Gkth 
flealing bum tentejs, 3J. Offence — Gdltmti de/lroving 
engines to di lin — Co>n ms, dellroying inJohin ^ of-*- 
Copptr, removing from a houlc to Ileal it, am. king therein, 
or buying it when lloicn. — Co}?i, deftroying gj injiies ; 
2d. off — Cufiotns ; harbouring fmuggicrs and ai. Iling to 
Tin goods — Dikis cutting jn marih land. — l/hiny 111 eu- 
cloicd pond, Idc, with intent to fltal; or buyirVg lloicn 
fjih.— / ferving.-— * of bank buis and 
(lamps for marking plate,— GWf/, forcing a prifoner in 

bt.'coiiiV 



P E L O N Y, 


bcome an approver; (iinpeaclier .) — Hnichf flcaling.— 
in tlic night or in ilirguife. — 'Jf^v/ls and plate 
ftolcn, receiving of. — Lon hat. fixed tobuilJings, Healing. 
~Kln^ cr bis council, ronfpiiing to dellroy. — Lnhoure)s\ 
confcclrr.'icy c.f ni.ifons :ig.uiill ilieHatute of Labourers. — 
1 rati \ Eniiing black lead mines with intent to lle.*l ; 
Healing lead Htijxcd to buildings ; or buying or receiving 
it when ftolcn — Inis, fioodgaies, flukes or banks, dc- 
ftioying — Z;? -A/ Vjf another . — Mattiage clandcflinc, fo- 
lemnizing. — .)/>»/’"; exporting filver, importing fall'e mo- 
ney, blanching ( opprr, putting off counterfeit money, 
or counterfeiting copper money.— and defertion 
in fcMmen or foldicrs — Palarrs of the King, entring with 
in ent to Heal — Pr.Ltet flolen, buying or receiving. — 
perfohs infedlcd wiih, going out of doors 
or bigamy.— f^r.4uds in, as to pollagc of 
letters — Proah oppofing execution of, in pretended pri- 
vileged places . — Rfcotds withdrawing or fecrcting. — 
Rf/rart f fnfonn r for trenfon Or felony ; or offenders againil 
flatBUs concerning fpirituous liquors.. Or offenders con- 
demned 10 hard laboui*; or bodies of n^urderers . — Rohlut y., 
of furniture from lodgings; affauiiing with intent to 
rob. — incorrigible efcaplng from the houfe of 
corrcdliun or ofi't tiding a fccond time.— vanis, taking 
til nr mafler’s goods at his death; aflauliing mailer 
woolcombiT or weaver: imbezzding goods to the value 
of 40/. — A'A /■/) exporting alive; 2d offence dc 
ftroying; forcibly preventing the Jading, failing, GZr. of 
fliipi by Tea men. keelmcn and others. — Stamp duties cer- 
tain frauds in. — Sicln^oods buyers or receivers of, or per- 
fon taking reward to difeover.— govemment em- 
bc/rzUng — VLrfj, flmibs, . dcltroxing in nurftiies or 
gardens to the i.ilue of 5? — Ttnn^tics, gates, tt)ll- 
houfes, deilroxing. — IPanffts cniciiug in the 

night and killing conies. — ITaft* ff.< n, carrying too 
many p.iiTtngcrs, if any drowned. — It (.od^^ fetting file 
to. 

FiLo^’n*^ wiTHovi Cl tRc;Y . — Arc (Jut '‘cs in certain 
— 7i\.// pet [on.'.tinjr. — Jlnnk oj Fu hiud^ tierks ini- 
be'/./.l h'^ iiote^ ; ah' ring dividend wairanrs, p.ipcr 
riaUers iin mil irifed unrig moulds for notes; (See poll 
of the lea, dcflroying — JRi/Jtupt, not 
furrendei jng ; ccnccaling hk cJlatc, O’r. — Fajlmd, con- 
cealing dciili 0 ‘. — BL\:k ails ofiendors under. — PJ ming 
gtnunls, robl'Cix cd* — /w wilfully damaging, ihofeof 
Lo'!d<njrrJlj^it>‘drt i\Ui\ Fulham. — Btnj-hn y — Buniugh ufis\ 
or b:i lib with com . — Cutii Jlcalirg . — ClcdUnging jin or s 
above iweni) , in lelotiif s ouded of clergy. — CVr/A dealing 
from the leptor’. — (!^,tdai.i< felting fire to — Of/h^u fel- 
ling with foigi-J iKimps. — I'kjWvm ; Imugglers ihooting 
at or wounding < riKcr.s of tlic navy or cullom houfe ; 
hirhc urir’g traniported edit tide r.'; not fii'reudcriiigonpro- 
1 1 . 0 p a t i on . — Oct r y/, ^//// , 2 d o iT — /Jr i n 1 o 1 1 c d a c k ii o w - 

Itdging in the nanieof another — / m, clcllroying works 
for dr oning of — /Vy yj acknowledging in another’s name. 
Pof^etas of dctdb, transfers cjf lloJ:, flainps, regi/lers, 
&de. /Apr, cutting the binds — Uc>/e-J{taliiiy.~ 

Judgments acknowledging in anutlierk name. — Litter^ 
threatening, fending ; o.- rckuing ofltndcrs fo doing — 
Umn, Healing from bhicl.ing grounds; or cutting or 
deHioying.— .l/y?//, robhl:i«, cr Hcalirg letters ficm poH- 
ofHcC . — Mztming \ inalKicuiJly lying it, wait for that pur- 
pofe — Mtrfi-s; fetting hre to erigin**5 for draining.— j 
llatinets wandering without tcHimonials, and fee Stat. J 


39 EU%. Cs § 4.. (poll 3 fi/rr deftroying.— 

Money, Uttering falfe money, 3d off. — Murder s — Mute^ 
Handing on trial for treafon or felony.— AV/ifrfrvj borders^' 
thieves and fpoikrs in Cumbenland^ Northumberlaud, IVeJt^ 
mo, land and Dm ham ^^Ouflazuty, for felonic's without 
clergy. — l\'rjury^ convicts for, efcaping, breaking prifon 
or returning from tranfportation —Pick-pocket of above 
xzd. Piracy ; under which is included, failors 

hindering tho captain of a fliip from fighting, by forcible 
reHraint. — PFfor.hig of malice prepen fed.— re- 
cufant^, priefts and jefuits in certain cafes.— 
for-fw'earing ihemfclves under infolvent ads; refufing 
to deliver up or concealing their effeds ; efcaping 
from confinement to hard labour ; 2d ofiV— /V/Vv Counell- 
hts attempting to kill. — ^larenthie, neglcding the regu- 
laiiuns for peiforming. — of child under 10 years old 

— Rt fining conviPis from tranTporiation, or murderers — 
R.bds returning from tranfportation, their aiders and 
conefpondents . — RecogviTLance or recovety, acknowledging 
in another’s name. — Riots and dellroying biiildinjs.— 
Rohttft-y^ of churches, on the highway, in booths in Tails, 
dwelling-hcuies, fiiops, vvare-houlcs, coach houfcb or 
Hablcs ; on board vefi'els; in wharfs; in lodgings if above 
I 2 V. Vcilue ; Healing exchequer orders, bank notes, navy 
bills, promilkiry notes, vA — Sea \ Treafons, Jlobberies, 
Murders, life. upi n. — Seamm pei lonating to receive their 
pay.— of Well aiiu other?, wilfully dellroying. — Shoot- 
/ng at iini,ihci.—St/i } dellroying any fjlk or velvet in 
the loom, or t!ie tools'fnr man uJaduring thereof.— 
g/it/i^', and afP^rnbling armed fur thn puipofc. — Sold.ttj ; 
(leferting, windeiing without tellimonialb, inlifling in 
foreign lei vice 01 I'^ducing others fo to do — Siutl -ya Com- 
pany'^ fervants embezzling their effeds . — Stamps counter- 
felling. — St Inn goody, helping to a rewajJ in cdiain cniet, 
S/ofis, government; imbezzling cr burning or* t'»*!frov''- 
ing in dock yard:. — Dru/pi^ttation, returning from, or 
being at large in the kingdom after fenu nee . — Tiitnjik 
gtites, weighit g engines, locks, fluice.s, ‘■jjV. JeJboying — 
irtol\ dc.'lroving woollen goods, racks, or tools, or iv r- 
fibly enieiing a he ulc Inr that piirpole — li^omen, He.il- 
ing, and marking. — H'rrcl of fhips, caufing by Heal- 
ing pumps, ''A . lU’uling ihipwrccked goods, or killing 
fliipvvrcckcd j'eifons. 

Ji.;forc the reign of K. Thn. I. feknies were puoiflird 
vvitli pecuniary hues; ior Jic was the firll who ordered 
ftkih to be hanged, about the year 1108. The judg- 
ment againH a m.in fovfthny hath been the fame fliKC 
the leign of that King, /. e. That he be Iiangcd by 
the nevk till dead; which Is entered fufpendiUut ptr 
collum, fsJi: t^Ldl. 124. Fihny was aii( iently every vapi- 
tal crime perpetrated with an evil intention: All ca- 
pital offences by the Common-law, came geneiaily under 
the title jtlmy^ ;.ud could not be exprefled by any 
word but /«A;//ce; which mull of necefliiy be laid in an 
indidment of felony. L’tz. L-'V. 391. It is always accoin- 
paiiicd with an evil intention; and therefore felony cannot 
be imputed to any other motive. But the bare inten- 
tion to commit’ a fiFfiy is fo very criminal, that at the 
Common -law it was punifhable as felony, where it miffed 
of its cff'ed|i^ rough fome accident ; and now the party 
may be leverely fined for fuch an ijitention. 1 Haivk* 
P.C.c.i^, m 

Felony is punifhed with lofs of life, and of lands not 
entailed, goods and chattels; And felony ordinarily works 

corruption 



FELONY. 

corruption of blood ; uislefs a (latute making an olFence 
fthny^ ordains it fliall be otherwife^ as fome datutes do. 
See title Attainder^ 

The punifhment of a perfon for by our ancient 
books, 19 , jd. To lofe his life, adly. To lofehis blood, 
as to his ancedry, and fo as to have neither heir nor pof* 
terity. 3dly, To lofe his goods. 4thly, To lofe his 
lands; and the King djall have annum, dim IS <va(lum, 
to the intent that his wife and children be cad out of the 
houfe, his houfe pulled down, and all thatiie had for his 
comfort or delight dedroyed. 4 Rep, 124.- A felony by 
datute incidentally implies, that the offender fhall befub- 
je^l to the like attainder and forfeiture, as is inci- 
dent to a fiUn at Common-law. 3 In/l. 47, ^9, 90. 

All filcnies are fcveral, and cannot be joint ; fo that a 
pardon of one felon cannot difeharge another : but the 
Jtlohy of one man may be dependant upon that of another, 
and the pardon of the one by a neceffary confequcncc 
enure to the benefit of the other, as in cafes of piinci- 
pal and accedary, 2 IJanuk, P. C, 

Private perlbns may arred felons by their own autho- 
rity, or by warrant fiom a judice of peace: And every 
private perfon is bound to allid an ofHcer to take felons, 
^c, 2 lLi.jky P, C, fee title Cm/^a/de* 

But one ought not to be arreded upon fufpulon of 
ftlonyy except there be pababdis caufa fhewed for the 
ground of the fufpicion. \ Lil. Abr.Co^. If ajdony is 
not done by a man, but fome perfon el/e, if another hath 
probable caufe to fuTpctd he i-> the felon, and accord- 
ingly doth arred him, ilus is lawful, and may be julli- 
fied . But to make good luch jullifiAtion, there mull be 
in fa£l a felony committed by fome perfon, without which 
there can be no ground of fufpicion. z UalP i H'Jl . P , 
C. 78. And as to thepejfon, there ought to be a 
fmailc caufe fo fufpeft kirn, otherwife the arred will be 
lllcgil. bcc titles At)tft\ C:>ujlabh\ 

A piivate man arrelbng one for ft’ony, cannot judify 
breaking doors, to take the party fufpedted ; but be doth 
ii at his pfril, /a. if in trirh he be a felon, it jiilli- 
fiabl ; bat if innotenr, then it i.s not: To prevent a 
murder ur manflaughter, private prrfons may bieak doors 
op^n. zHiih'Sz, Qihccjs may break open a houfe to 
take a filcn, or any perfon j dlly lufp'’ftcd q{ Jfelom \ 
and if in olficcr hath a warrant to take a felon, who is 
killed in refilling, it nit frL.iy in the ofheer ; but if 
the of lie cr is killed, it is otherwife. /)///. 289. 

Perfons indided of ftktiyy where there arc ftrong 
prefumptions and circumllances of guilt, are not reple- 
vifablc; but for larceny, when perfons arc commit- 
ted who are of good reputation, they may be bailed. 2 
Haivk, P. C. Tiie former pan of the pofiticn mud be, 
with an exception to the power of the couit of Kind's 
Btnch, See title Ba.l. • 

If one be committed to prifon for ox\t ftlonyy the juf- 
tices of gaol delivery may t’ v Inm for anoUicr felony, 
for which he was not commiued, by virtue of tlieir com- 
ajiflion, 1 L/l Ocz. 

In the highed crime, and in the lowed fpccies of fe- 
lony, 'TJ/z. in petit larceny, and in ail mildcmcanors. 
Handing mute hath always been equivalent to convidion. 
But upon appeals cr indidments for other felonies, or 
petit treafon, the piilbncr was not by the ancient law 
looked upon as convided, fo as to receive judgment for 
ih^ felony, but /hould, for his obdinacy, have received 


FENCE. 

the terrible fen fence of penance, or peine fort 'IS Jnrv 
If a felon fiands mute by the ad of God, (htfeUnf it 
to be inquired of by jury, and whether the prifoner be 
the fame perfon, and all other matters in the fame man- 
ner as if the criminal had pleaded. And it may be In- 
quit ed of by inqued of o/iice, whether he do fo of malice 
or by the ad of God. 2 Hawk, P, C. See 4 Ccitim, 325. 
and this Did. titles dujc; Tnal, 

Where a married woman commits felony y in company 
with her hufband, it /hall be prefumed to be done by his 
command, and /he (hall be excufed. 3 Inf, 310. See tide 
Baton and Feme VII. 

If a raan^ hoiTe be.going into the ground of another, 
and he takes it felleo anirnoy not as dainagc-feafant, it is 
no finding, but felony . ^But if yf 's (beep dray into the Hock 
of B, and he drives the fame along with his Hock, or by 
intdake /hears them, this is not sl felony ; chough if he knew 
them to be another perfon’s, and marks them with his 
mark, is an evidence of/i 7 <i/ry: x Hale's Htfi, P, C, 506. 

Where one Heals another’s goods, and a third perfon 
fcloniou/ly takes them from him; he is a ftlon as to both 
the others. And when there is a pietencc 0/ title to 
things unlawfully taken, it may be only a trick to colour 
Jtlonvy and the ordinary difeovery of a felonious intent 
is, if the party doth it fecrclly, or being charged with 
the goods denies it. i H P. C. 507, 509. Il a pcrion 10 
whom goods arrdelivered on a pieccnded buying them, 
runs away with them, it is felony : and a gued dealing ph.ie 
fet before him at an inn, iSi is fJoiy ; alfo peifons who 
have the charge of things, as a fervant of a chamber, 
(Si, may be guilty of felony : .and the lead removing of 
a thing iniattcmpcs of fehny, \s ftlouy, though it be noc 
carried off. 3 /////. 308: Ktiim. 275. 

But goods mud not be o/a ba(c nature ; fuch as dogs, 
(Sc, not feta naturay as deer, hares except they 
be made* tame, v\ hen it will be Ay&Ai' to deal them. If 
any turkeys, geeic, poultry, hfh in a trunk, (Sc. are taken 
away, it is felony, 3 /nf. 309, 3 to. Stealing of tame pea- 
cocks, \^ felny\ fo of heions and young hawks in ihcir 
rrds : it is oihcrwifc of pheafants, partridges, conies, ISc, 
although they be fo kept that they cannot cfcape ; if they 
be not reclaimed, and known, feuk ( ttj. 20|. As lo 
cits, dogs, monkeys, and the like ; thoui>h it be noc 
ftlonv to take them, trefpdls lie^ for th^in. Jtnk Ibul, 

FEME COVERT, A married woman ; /aid to be 
covet t baton. See title Baton and Fcn,e, 

FEME SOLE, //.] A woman alone, that is unmar- 
ried. Ftme Sole ATetchem*\ A married woman who by 
the cudom of London trades on her own account, inde- 
pendent of her hufband. See titles Baton and Fhhl : 
Londcfu 

FENCE, A hedge, diuh, or other indofure of land 
for the better manmance and improvement of the dime. 
And where a hedge*, and ditch join together, in whole 
ground or fide the hedge i.. to the owner of that land 
belongs the keeping of the dime hedge or fence, and the 
ditch adjoining to it on the oihrr fide, in repnir and 1 
feoured. /'at. Ojfc. Ia8. An idi n on the calc 01 trel- 
pafb lies, tor not repairing of fences, whereby cattle 
come into the ground of anutner, and do damage. 1 Sa/k. 
335. Alfo It is prelentdblc in the Court Baron, liy 
ft?/ 3 c. 29. dellroyiDg fences Lt up for incJofjrig 

iomrnons is made felony, but within benefit of cleigy. 
bee this Di^. titles Common, Imkjutt, 
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FK'ICk MONTH# fm.v ion's, nenfis prohthl- 
*f‘h *, or tfL^nfii Isa month wherein female ^/r«r 

jr» hue. Is-, <lo and therefore it is unlawful to 

hunt in /c; during that time; which begins fifocen 
day:, before Midfummcy, nnd ends fifteen days after it, be- 
ing in all thirty days. jl//7«Tu. part z. cap, 13: S$at. 20 
2. cap. Some antient forellers call this month 
flic J farter nmtifj bc'^oul'e then ^hc be defended 

from btijig vliflurheJ, and the interruptions of fear and 
danger; as there a\q forfiih, par- 

lic'darly falniors J’ appears, by the ^tat.Wrjtm, 2. cup. 
4', v‘-. Scijeant faith, that the 

hirh been always kept with' watch and ward, in every 
biiliwick throughout the whole forcil, fince the time of 
Fhfiivootrs Fo! e/2 Lull's, p. 

rRN(iEl.D,iW.] A taxor impofition, exadled for the 
iopelling of enemies. MS. Antiq. 

FENS, palt/{2cs.] Lowjuarfi; ground", or Jakes for 
water ; for the draining whereof in this kingdom feve- 
ral flatutes have hceii enabled, which are ciiicdy local ; 
nnd of which tlie following abridgmeixts are retained as 
a fpetimen. 

The (latates ^ /'ac. i. cc 1 3, make provilion 
for draining and fecurrag from inundation the 
drowned grounds and marlhcs of Lejntfs and Fanis in 
AV/;/ ; and the fens and low grounds mjthc IJIeof Ely. The 
Ss. I ^ Car. z. cup. 17, appoints William Earl of hedfoyd, 
and other adventurers, a corporation, for tlie draining 
of lldfotd Level in BtdfQydJhhc, confiftingof a governor, 
liiilifla, and confervators, ^c. who have power to lay and 
levy taxes within the great level of the fens ; and alfo to 
crcf^ works within the fame, forcarr)ing the water to the 
fra, making fatisfadion to the owners of lands for injury 
rcecivfil ; throwing down any of which works, incurs 
ticblc damages, \Ac. 

By Ss. 16 c’ 17 2. c. II, Deeping f-ns, \!Sc. jn L'm- 

coh/hve., arc to be drained from w.'iter ; and Eduard Eivl 
of Man. heflrr, and fcvcral others are declared undertakers 
ihcicof, on cciialn crufts, with power to crcA banks, 
bridges, drains, locks, fluices, We., for recovery of the 
faid/ US', and aflcJTces of lands held by the adventurers 
under the trudecs, may hold aflcmblics for making of 
bve laws, for the management of the works of draining ; 
they may tiiarge the owner of the lands by an acre tax, 
i'U. and on 'defuult of payment, fell the defaulter’s 
lands, ^Ac. 

The 5/. 1 1 Oeo. 2. c. 34, ordains that commilhoners lhall 
be appointed, for eftcttually draining and preferving of 
lUjfeus in ihc Ifte of £/> in i.andnUl^tJhuc \ who aie au- 
rhonfed to m*ike drains, dams, ( 5 c. and proper works 
thercj ) : and ihc fiid comniifliohers may charge propri* 
ciors with a proportionable acre-tax An., for U'^atnden 
ptK, at me i.iic of 5 /. and Riduw'r , CaiuJle Fm, and the 
at 2 r. an acre by the )t ar, for four years ; and af- 
terwards at an yearly rate, not exceeding is. G d, per 
acre; they ui.ty likewife borrow money for maintaining 
.nn » ejecting the works, by alligning over the duties: per- 
foiis obftru^ling the draining to forfeit ico/. and if any 
ppfibn fhalf burn any of the engines creded, he fhall be 
feij^rifoned three years ; and being convided again of the 
like offence, to be guilty of felony. And for raifing 
money, for draining and future prefer vaiion of Derpmg 
a rate of 20 j, an acre is to be paid, by all the 
ta\ub;c land owners, according to agreement of tJic pro- 
prietors ; levied b) dillrcfs of goods, or falc of defaulter’s 


lands ; which may be alfo 'mortgaged to raife thfe money 
fslc. by 1 1 Cto. 2. c. 39, 

By the Stat. zi Geo, a. c. 18, commiflioners arc ap-*^ 
pointed for draining and preferving certain fen lands iu * 
the fcvcral pariffics df Mancy, UpxLxll, Wtlney, Downljam, 
IFliAjum, and in a certain extrk-parochial place in Byal 
F-m, within the ifle of and county pf Cafnbridge, 
who may make an affeflment^of i s, 6 d. per acre yearly, 
on which ilyy may borrow money, with like powers, 
autlioritics and diredions as in S/ai. 1 1 Geo, z. cap. 34, 

By Stat, 27 CiO. 2. c. 19, Any perfon coUvIded of ma- 
Heioufly cutting or deftroying auy bank, mill, engine, 
flood-gate or flu ire, for draining liie lands in Bedford kvd 
fhall be guilty of felony without bencfic of clergy. By 
Stats. 1 1 Geo. 2. c. 34 : 14 Geo. z. c.z\ \ 21 Geo, 2. c. 18, 
the fecond ofF*ncc in fetiing fire to engines for draining 
the fens mentioned in thofe a£ls is alfo made felony with- 
out bencfic of clergy. 

By Stat. 22/7.8. e. II. cutting down and deftroying 
the dikes in Norfolk and Ely is made felony. — And by 
Stat. 10 ('/•<?. 2. e. 32. removing the raateriala of fca walls 
or banks incurs a forfeiture of 2.0 1. 

Sec fiirrhcr titfrs Rhfetsi Sen-Banks. Voudthe. 

FEOD OR FKUD.’ See title Tenuir, I. i. 

f\LODi\L.tfco'iaUi,'Xclftudalu.'] Of or belonging to 
the fcudor /*ft'. Stat. it Car. 2. cap. 24. 

FEODAXITY, Fealty. See title Vtahv ; Tenures, I. 6. 

FEODARV'', OR FEUDARY, An officer 

of the ^ouft of nsjurds, appointed by the mailer of that 
court by virtue of^he ftaiute 32 Hen 8. c, 26; whofe bu- 
fincfs it was to be prefent with the atorin every county 
at the finding of ofHces of lands, and to give in evidence 
for the King as well concerning the value as the tcnuic ; 
and hia office was alfo to furvey the lands of the ward, 
after the office found, .ind to rate it. lie did likewife af- 
fign the King’s widows their dowers ; and receive aJI the 
rents of wards, lands wiiiiin his circuit, which he an- 
fwered to the receiver of the court. This office was 
wholly taken away by the operation of flatutc 12 Cur. 

2. cap. 24, abolidiing tenures. 

FKOJMTARVor FEUD 4 TARY, Thetenantwho 
held his eftate by f'Jal fcrvicc; and grantees, to whom 
lan<is in fivd or /ie were granted by a fujjcrior lord, weic 
fomctimcs called homagers \ and in fome writings arc 
termed njnjfah, feuds and fcodatarle^. See title Unures, 1 . 
FEODUM, See FEUD. 

FEODUM MILITIS, A knighi'sy>r: feodum lahum, a 
layyi^*, or land held in fee of a lay lord. KenneCs Glojf 
See title Fvuds. 

FEOFFMENT. Vtnjfiimnitum, from the verb faffare\ 
donutio ftud:.] A gift or grant of any mancft's, meiruages/ 
lands or tcncitlcnis, to another in fee, to him and his heirs 
for ever, \gy the delivery of feilin and pofleffion of the 
thing given or granted. — In every feoff iicni, the giver or 
grantor is called the fojor, and he that receives by 
virtue thereof, is the ftoffee. Littleton fays, the proper 
dilTcrencc between a fe'>ffoi and a donor, is, that the one 
gives in fee-JiHiuh, the other in fee-tail. lAtt. Vh, 1. cap^ 6. 

Blackjloue, (2 Comm. 399,) defines feoiFment to be the 
gift of ‘any corporeal hereditament to another. ^ The 
deed of feoffoient is our moft ancient conveyance of lands ; 
and in records we often find fees given to knights under 
the phrafes of dc ojeteCt feoffamento, and denovo j€offamento\ 
the ffrft whereof were fuch landa as were given or granted 
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l»y,Kin{ tknry !• And tike fucti u were granted 
•fttr the death of the faid BHngt fince the beginning of 
Che reign of Hemy II. Ac Cocnmon^Iaw the afual con* 
veyance was by feofiiiient, to wMch delivery ((bortly cal- 
led livery) and fetfin were oeceQaryy the poilelGoii be- 
ing thereby given to the but if livery and (eifin 
could not be made» by reafpo ib^re waa a tenant ip pof- 
fei)ion» the reveeiion was granted, and Ihe parlicular 
tenant attorned* •Ca. 49. A ftpCiiient i<faid,^in 
fonie rerpeAs,jCo excel the conveyance by dne and reco- 
very* it cleaving all difleinns, abatements, intrufions, and 
ether wrongful eftates^, wliich no other convhyance doth : 
and for that it is fo foiemnly and pubUclV'inade, it has 
been of all other oonveyinces the moA obibrved. 

Syrnb. 2^; : PlmoJ- 554. See this Di&, titles CoftvejaMce ; 
I)ttd\ and % Comm. r. 20 : Sbep, T^ebjt. r. 9. and the notes 
to the 8vo edition I79X. 

This conveyance is now bat very lietJe ufed ; except 
adhere no^ondderation pailes, as in caft of truftees of 
lands for a corporation, ISc. Ic is ftill however a fornml, 
valid, and eflcdlual irode of conveyance : but has been 
of late } ears aliiioft entirely fuperftded by the COAvayance 
by Leaji^nd Rdeafe, See this under that title; as 
alfo titles Bargain and Sale I Cat^eya^e; Ihedi 

ft will be found ufeful to coafider the Mi^og 
to feo/lments according to the following divifian. 

I 0/ *what Things ek Veoffment mey he mtsdt. 

I f I^Iq may make a Fe^nmU ei^ kiema it is /a be made. 

111 . 0 / the different Kinds ^ Lhesyi wtsb thin ^ffe^s 
and Qperatms* 

I. A Feoffment may be of a mefTmige, land, meadow, 
padure, or other corporeal hereditamenCk and of a moietyf 
third, or fourth part of it; that lie- ip liyery. 

So a I eolTment may be made^of lands, in which a man 
has no fixed eAate ; is, if he has twelve acres to be an- 
nudlly afGgned in fuch a meadow: and livery in any 
acre, winch he has at the time of the feoffment, is fuffi- 
cient Co. Lit, ^ a i ^%b\ t RoL ic / 40«— 50. 

So, if a feoffment be of Jifcy acres towards the North 
in fuch a mopr, which contains jeo acres, livery in any 
of them is fuflicient. t RoL 11./ 5: tfy jyaii* 

So, if two manors be divided altetms vtcibns fagA^n 
parceneis, either may make a le/ffment of her manor; 
and the deed ought to comprehend both ; and (he (hall 
make livery in one fecuudum f 01 mam cbsnta this year, and 
in the other the next yeai. io I b. 

Sut a feoffment cannot be mtide of a thing of which 
livery cannot be given ; as, of inc^ipattal inheritances, 
unit nAHou/ou, cowmen, z Re! i. /. ao. Though 
it be an advowfon, in grpfs. ii/f, 6. 4:^^. 

2 Ma I . /. 2 1 . 

So a fepftmcntof lands, whi«.h are uncertain till a fu- 
tuie aft, ii,\oid| for livery does not operate 
as if agrees by indenture 10 convey 20/. ut antum^ 
land to fuch an ufe, and 20 i. annum to f^uch an ufe, 
and makes a feoffment of all his ].mds to the ufes in the 
indenture; it will be void for ail out that where hvery 
v^iis made, it not being afeertained wbicjr^ll be to one 
ufe, and which to the other. R* 1 Rol. 187. 

In a deed of feoflment, there mufl beagpod feoflbr, < 
that is, one able to grant the thing conveyed by the deed; 
a feoflie capable to rake ic ; and a thing grantable, and 


grmiid In Ibe ndnuef ibe law aequiteth. Ce. £r>. 42; 
49; 190. 

See further of what thiegt e feoffment may be made 
Cm. DigA Feoffment (A« a } Kisl wfi.PeeAmeDC CC.) 

XL If a perfbn as«r eaiarpsr UiafceaJi feoffment, and gives 
livery himfeil^ 0is is allowed on ell haadi tp be good to 
bind himfelf. (o^bai he^e by no |roeefbOr plea avoid 
the feoffment, and reOcM himfelf to ^e^poftefiiof) ; the 
fame law of ae (deoc; end the rra^ it, becaufe the 
inve({iturebe!ng.made before the pares enriat, their folema 
attfffation could not be defeated by the perfon himfelf, 
becaufe it is prefpmcd they are coiPpetenc judges of the 
ability of the feoffor to^sntdee Tech feoffment, a Rel. Jbw. 
M Co. Lit, 247: SAew.PitiL Ca/a icj.and 

fee title Lieais and Lunatics, i end^/ed. IJ. 

But if an infant makes a feoffmeotk and makes lirerv 
himfelf, this (ball not bipd him, but hie himfelf avoid 
it by writ of dim fait infra mtaiem ; yet the fepfRuent 
of the infant «ss not void in itfelf, as well becaufe be is 
allowed to concraA for his benefit, as that there ought to 
bo feme aQ of notoriety to reftore the pofleflion to him 
i^al to that vyhich transferred it from him. 4 C«, 1154 
o£sAwffir,La « $ Cs« 42, 43 : HTuttingkam*^ cafe* 

ff an Infant makes a feoffmonc, and a letter of 
maorney to make livery, that is void; fo if a perfon tm 
ewapw makes a furrender or releafe, this is void in law ; 
ib if he makes a letter of attorney to give livery ; bpt the 
hfirnt law after the death of .the perfon of mnfane me- 
moJty, or ideot, may avoid his feoffbent ; and fo may 
^be JUm upon an office foued of his lunacy during Kis 
life* 8Cf.45; 2474: ^Ce, iz$aiz ReLJtnzi 

Sbem, Par. Cafes, 1 ^3* 

^ There mull be livery of feifin iu all feoffments, and 
giftf^ €s^c* where a corporearinheriunce or freehold doth 
phfs I and without livery, the deed is no feoffment, gift 
or demife* Lit. 59 : % Rep. 8s. But a feeebold may 
paA without livery, by the ffatnte 27 H. 8, c. 10. By 
fbrcessf which ftatutc, a feoffment to the ufe of the feoffi y, 
feoffee, f^c. fopplies the place of livery and feifin. bKmd^s 
Injt. 239, 

But a feoffment may not be of fuch ebings whereof li- 
very and feifin may not be made; fdt no deed of feoff- 
ment is good to pafs an efiate without livery of feifin ; 
and if either of the parties die before livery, the feoffment 
IS y^dd. Pkand, 214* 219. Thot^h where a feme feof- 
for made a feofftheiit of lands with livery in view, and 
then married the feoffee before the Uvery was executed 
by aftual entry ; it was adjudged rlM( Uvery might be <1- 
f uted after marriage, the feoffee having got only m ^shh 
thority to enter, but an iucereff puffed ^y the Amfm 
view, and the woman did all on her part to to done. 

A nan nay either give or receive Uvfiy mOfil by let* 
ter of attorney i for fine a cohtra^ ia no 'more than the 
confent of a man't mind to a th wg|>..<jhr rc that confent 
or concorrence appeari, it wer, l|IHltiabIe to oblige 
each perfon to be prelcnt at thepMoraM V ibeconir^if, 
fince It may ai well be perfi^Plfd by any other pei%u de- 
legated for thnt purpofe oy the parties to the concrafl 
C*. Ltt, $a 1 1 JC*/. /lU-t 9 , 

But Inch delegationi or authority to give or rcceiv. 
livery, mall be by deed, that it aoay appear to the ccurt, 
that the attorney had a comnufiion, to re{ refeat tiie piir- 
3 ^ UC5 
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tlc« that are to gire of take the livery, and whether the 
authority was purfued. O. Lit. 48 . 52 <j. 

if a firan be dideifeJ, and makes a deed of feoffment, 
and a letter of attorney to enter and take poffeffion of the 
land, and afterwards to make livery, according to the 
torm of the charter, it will be a good feoffment, though 
he was out of po/IeHion at the time of the deed made : 
for the feoffment takes effect by the livery, and not by 
the deed. Ca.Z//. 48, 52. 

A feoffment being a Common-law conveyance, and 
executed by livery, makes a tranfinurntlon of cUate ; but 
a conveyance on the (latute of ufes, as a covenant to 
ftand feifed, makes only a tranfmutation of poffcf- 
fion, and not of ciiate. 2 Zrv. 77 : i / 7 «/. 378. A feoff- 
ineiit to the ufe of ^ 4 . for life, the. remainder to 
If . 4 . refiifes to i.ike the ellate, B. fhall take prefenily, 
Lecaufe the whole ellate is out of the feoffor by livery; 
hut if it had been by covenant to (Itind lelfcd, he fhould 
not have taken till after tht death of A. but it would 
red in the covenantor, who (hall have the ufe in the 
meantime, alec;. 77: 1 Leo/t,Ca 279 Before the Sfaf, 
iriy/m.if if a man had made feoffment in fee, with- 
out declaring any ufe, it fliould h«ve been to the ufe 
of the feoffee; though now by that iUtut^, where no con- 
iideration or declaration of ufe isexpreilh^j it lhall go to 
the feoffor himfclf. 2 Zrs;/. 1 5, 16. If I convey lands 
by feoffment, which I h^ve on the part of the mother, to 
7 S. and his heirs, without conlideration $ the ofe will 
he void, and rlic land (halt return again t6 me and my 
heirs on the part of the mother; yet if I declare the ufe 
to me and my heirs, or upon fucli feodment refervea rent 
in like manner, it dial) go to my heirs at the Common- 
it being a new thing divided from the land. 

31 ; Cs, Z#/. 13, 231 : 1 Rep. 100 : D;n 134. Where a 
inin makes a feoffment, without any conlideration; by 
that the etlate and poilcffion paffes, but not the ufe, which 
iliall defeend to his heir. I Leon. 182. 

A feoffment in fee is made to the ufe of fuch perfons, 
and for fuch eilates, as the feoffor (hall appoint by his 
will, or to the ufe of his lad w'ill; by operaiion of liw 
the irfc veils in the feoffor, and he is feifed of a qualified 
h r n uniil he makes his will, and declares the ufes; 
and iifier the will is made, it is only dire^ory, for no- 
thing paffes by it but all by the feoffment. 6 Rep. 18: 
Mcor 567. A feoffment in fee, upon condition, was 
inrol'ed, but ro livery made; and it was adjudged no good 
tex.h merit, but the iniollmcnt lhall conclude the perfon to 
fiy ihiit u ivas not his deed. 6 : 2 Nelf, Abr. 844. 

if a barga.n and (.tie of binds be not inrulled, and the 
bareai'u)r deliver livery and fcilin of the \^r\A% fecunJum 
f^rmam ^c, it has been held a good feoffment, 

a And. 68. 

A feoffment in foe made upon condii’^n not to alitn, 
the condition is \oid; bccaufe it is repugnant to the ellate ; 
but If livery is had, the feoffment will be good againll 
the feoffor: and a bond with condition that the feoffee 
lhall not alit n, is faid to be good. Co. JJt. 2c6 : Cro. Jar. 
596. If a man makes a feoffment of lahds on condition 
emt the feoffee lhall give the lands to the feoffor, and his 
wife in fpccial tail, remainder to the heirs of the feoffor; 
and he dies belorc fuch gift is made, the feoffee ought 10 
make it as near the intent of the condition as may be, 

the vvifc without impeachment of walle, remainder 
to the heirs ot the body of her liulhand, on her body be- 
gouen, and remainder to the hulband’s right heirjs. In 


cafe the feoffor , and his wife both die, the feoffee then 
(hould make the efface to the ifliie, and heirs of the body 
of his father and mother begotten, reaiainder 10 the right 
heirs of the hulband or father. Co. Lit. 219, 220. 

Tenant in tail makes a feoflfment in fee; the inhe* 
ritance of the tail is not ghen to the feoffee by the feoff- 
menr, nor is he thereby tenant in tail; for none fhalJ be 
tenant in tail but he only who is comprehended in the 
gift made by tile donor. But it gives away all the im- 
mediate efface the feoffor had. iVW. 562 : 331;^ 

If Ic/Tce for life, and the reverlioner in fee, make a feoff- 
ment in fee by deed, each gives his effate ; the leflcc his 
by livery, and the fee from him in remainder. 6 Brp. 
15 : Lii. Abr% 609. A feoffment was made habendum. 
to the feoffee and his heirs, after the death of the feoffor, 
and fivery was made : yet it was held to be .-i void fcoflF- 
nient, for an efface of freehold in lands cannot begin at a 
day to come: but where a leffor made a leafe for lives, 
and granted the reverfion to another for life, whofe effate 
for life was to begin after the death of the furvivor of the 
other leffees for life, this was adjudged a good effate in 
reverfion for life. Hob. 171 : \ N/lf. Abr. 846. 

If the hulband alone make a feoffment of his wife’s 
land, or of both their lands, his wife being on the land 
and difagreeing to it ; this will be good againft ail per- 
fons but the wife; alfo fo it is, if one jointenant make a 
deed of feoffment of the whole land his companion being, 
then upon it ; or if a man diffeile me of my lands, and 
then cnfcofiF another thereof, whilll I am upon the land, 
CsJ’f. Ptrb. § 219, 220. 

Every gift or feoffment of lands made by fraud or 
maintenance, lhall be void; and the diffeifee, notwith- 
ffanding fuch alienation, (hall recover againll the firll dif- 
feifor his land and doable damages ; provided he com- 
mence his fuit in a year after the dilTeifin, and that the 
feoffor be pernor of ihe profits. S/a/, i R. 2, e. g. See 
Jlat. M H. 6 , f . 3. 

See more fully who may make a feoffment and to whom, 

4 C0. 1 25 : 8 Co. 42 h i Bac. Abt . FioJJmcnt,{J>)i rin. Aby. 
Feoffment (K). 

III. Livery may be by deeil\ or in iaw; which latter is 
alfo called itvrry w thm view, 

TUb livery in dtrd, is the a/Iual /rad'tion of the land, 
and is made either by the delivery of a branch of a tree 
or a tuif of the land, or fome other thing, in the name 
of all the lanu< and tenements contained in the deed; 
and it ni iv be made by words only without the delivery 
of any thing; as if the feoffor being upon the land, or 
at the door of the houfe, fays to the feoffee, I am content 
that jou JJjoidd e^ijyy fhts land according to the deed \ or 
cn/i't into thts boiffe or land, and enjoy it a.couUng to the 
deed\ this is a good jivery to pafs the freehold, becaufe 
in ail thefe cafes, the charter of feoffment makes the li- 
mitation of Che efface, and then (he words fpoken by the 
feoffor on the land, are a fulficient indicium to the people 
prefent, to determine in whom the freehold refides during 
the extent of the jimitation ; belides, the words, being 
relative to the charter of feoffment, plainly denote an in- 
tention to .^enfeoff. Co. Lit. 48 /* : 9 Co, 137 b. Thoronif^ 
gW’s c.'ifc. 6 Ca>. 26. Sharp'i cafe. 2 Rol. Abi . 7. And fee 
Cro. Jar. 80. which feems contia. 

But if a man without any charter, being in his houfe, 
fays, 1 here demi/e you tht: hon/c, as Ioh% as I live, paying 
20 /. per annum ^ this paffes no freehold but only an 

eftato 
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efttfte at will r bectafe the word denotei only the 
Meoc of the limitation of the eftate iiTtended to be con* 
i^eyeJ ; but bare words of limitation^ wUhoot fome t8s 
or words to difcover the intention of the feoflfor to deliver 
over the po(le(liOn» are not fuffieient to convey the free- 
hold j for if a charter of feoffment 'be made to a man 
and his heirs, this,^ without %kae other aft^'or word b> 

S ve the poflVflion, only paffes antedate It wifi, becauie 
e afl of delivery is reqiilhte tO the gerfefliot) of the 
charter; but bcfides the charter of feoiflnent, there muff 
be fome^aQ or words to deliver over the pofTefTion, before 
the feoffee can enjoy it purfuant to the charter. 6 Co 26 : 
2 ^ 0 / Abi \ Co» Lu, 48 : Cto, ELz, 482 : 9 Co. 138: Moop^ 
fl 632. 

Liieiy in dee(l\% thus performed — ^The feoffor, leffor, 
or his attorney, (for this may be as cffedhiaUy done "by 
deputy or attorney as by the principals themfelvesin per* 
Ton,) come to the land, or to the houfe; and there in the 
prefence of witnefles declare the contents of the feoff- 
ment or leafe on which livery is to be made : and then the 
feoffor, if it be ot land doth deliver to the faoffee, all 
other perfons being out of the ground, a clod or turf or 
a twig or bough there glowing with words to this effe^, 
deliver thefe to )au in the name of feifin of all the 
lands and tenement: contained in this deed.’’ But if it 
be of a houfe, the feoffor mud take the ring or latch of 
the door, the houfe being quite empty, and deliver it to 
the feoffee in the fjme form ; and then the feoflee mud 
enter alone and (hut the door, and then op^n it, and let 
in the others. 1 Ljf. 48 . Sjprb, 251. 

if the conveyance or feoffment be of divers lands, 
lying fcatteied in one and the fame county, then in the 
feoffor^ podeflion, lifciy of feifin of any parcel, in the 
name of the red fuffeeth for all ; but if they be in fcveral 
counties there mud be as many lb cries as there are 
counties, Ln ^414. Alfo if thelanas be out on leafe, 
though all be in the fame county, there mud be as 
niany Iiveiies as thercare tenants; becaufc no livery can 
be made in this cafe but by the confent of the particular 
tenant ; and the confent of one will not bind the red. 
Dy 18. 

"in all thefe cafes it is prudent and ufual to indorfe the 
livery of feifin on the back of the deed; rpecif)ing the 
manner, place, and time, of making it, together with the 
names of the witneAcs. Co Lit. 48. 

1 he livery zjitbm or the livery in /niv, is, When 
the feoffwi is not actually on the land, or in the houle, 
but being in fight of L fays to the (codec, 1 jfw yon 
yoitihr houfr^ or land^ go apul entet into iW/wptc, and take poj- 
f^Jfion of It accopdingly ; this fort of livery feems to have been 
made at did only at the court barons, which were anti- 
ently held fuh dto^ (in the open air) in fome open part 
of the manor, from whence a general furvey or view 
might have been taken of the whole manor, and the 
faie^ eafily didinguinied (hat part which was then 
lobe transferred. PoiltA 47. This livery in law cannot 
be given or received by attorney, but only by the parties 
themfelves, 1 hfl. 48. 

This latter fort of livery alfo is not perfeft to carry the 
freehold, till an aflual epitpy made by the feoffee, becaufe 
the poffeAion is not aflualiy delivered to him, but only 
a licence or power given him by the feoffor to take poi- 
fcAion of it , and therefore, if either the feodbr or feodee 
die before liver), and entry made by the feoffee, the 


livery within the view be(Mnee ineffedual and void % fbb* 
if die AoAfbr diea Before entry, the feoffee calmot mfteibi 
wardi enter, beeaufe then the land immediately defeends 
upon his heir, and confeqneiitty no perfon can take pof- 
fcAiOti of hn land Without an authority delegated from 
hbn who is the proprietor f nor can the heir of the fe^eo 
enter, becdufe he is not the petfon to whom the feoffor 
intended to con^ hht land, nor had he an authority front 
the feoffor' to take poffeffioti ; beAdes, if the heir of 
the feoffee were admitted to tal^ polTcAion after his fa 
then’s death, he would come in as a purchafer, wheieas 
he was mentioned in the feoffment to take as the repre- 
(entacive of his anceAor, which he cannot do", ffnee the 
eAate never veiled in his anceAor. Ca, Lit. ^8 b: 2 RoJ, 
Abr. J', 7 : I y'ent. 1^6 : Moor Hi; i PcJU&r. 48. ^ 

I The livery •op/tbin vuw may be made of lands in an-r* 
other county than where thcTaqdi lie, bci^aufe the tranf- 
I latipn of the feud was often made aLthe court baron, lA 
the prefence of parrs ewite ; * and thefe courts being heldii 
/nb JiOf the parrs coujd have a diAinA view of every p^rc" 
of the manor; and therefore wOi-e proper to atteA thi^ 
fort of inveAiture, though the lands were in a different 
county, for noewIthAanding that, they might have been 
part of the faiqe manor, (or which the court was K»d. 
Co, Lit, 48 b. 

This ceremony was ArA inAituted, that the parrs of 
the county might, upon any dilpute relating to the free-'* 
hold, determine in whom it was lodged, and from thence 
be the better enabled to determine in whom the right was. 
Hence therefore it is, that if a man makes a feoffment, 
or leafe for life, to commence tn fntupo^ and ipakes li- 
very immediately, the livery is void, and only an^tAate 
at will paffes to the (coffee; for the dcfign of the inAiiu- 
tioa would fail, if fuch livery were efflclual to pafs the 
freehold; for it would be no evidence, or notoHety of 
the change of the fiechold. if after the livery made ^.i he 
freehold ilill remained in the feoffor; the ulc of the in- 
veAiture would rather create chan prevent the uncertainty 
of the freehold, and in many calcs would put men to 
fruitlefs trouble and cxpence in purfuit of their right i" 
for by that means, after a man had brought liis ppeecipe 
againff a perfon, whom he fuppofed to be tenant to t^e 
freehold, and had proceeded in it a confiderable time, ihe^ 
writ might abate by the fieehold’s veiling in another, by 
virtue of a livery m'de before the purchai** of the writ. 
Another reaion why (uch future intejeils cannot be al- 
lowed to pafs by any ad of livery was becaufe no n an- 
would be (ctfe in Ins purchafe, if the operitiun of luery 
might create an elH e, to commence many years afrrr 
the livery was made ; and though they have allowed a 
future incerelf, to commence by way of leafe, yet that? 
had no fuch ill effed in mrking porchafes unceicain, be- 
caufe antiently they were under the power of thefice- 
holder, who by recoveiy might dellioy them; and now, 
unlefs fuch Icafcs aie made upon good coiiridcration^. 
they are fraudulent againil a purthaTer ; and it is not lo 
be prefumed that leaks at gicat diUamcs Ihculd be pui-^ 
clwied (or value. Lfo, Ehz, 45 1 ; 2 /\ v. 20.; ^ Co. Li* 

217: . ; 

Hence, by the way, we may account why a freehold 
in rcveilTon or rcm.iinder cannot be j; ranted 
chough there no lii'cry is ncccAaiy 10 palv it; as wh.je 
A. is tenant for life, remainder 10 B in fee; A mikts 
a leafe for yeais to C. and afterwards gi .ints the Ln d t# 
3 /S 2 D. i alfinJ* 
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ZX hahfuP from MkiadmiU acxt enfulng^ tor life; this 
grant to A was adjadged void, though C, attorned to 
it after Mtrbmdmat^ Dccaoft foch future grants create an 
uncertainty of the freehold ; and the tenant of the free* 
hold being the peribo who is to anfwer the Granger’s 
pntcipi^ and who was anfwerable to the lord for the fer- 
vices» it were nnreafonable to permit him by any afl of his 
own, to prevent or delay the profecutioo of their right. 
Crs. 4 ^ 1 1 2 Vent, 204 : Co. Ltt. 217 : 5 Cs. 9 ^ ^ : 
2 Co. 55 , cafe: 2 And. 29: MQor^t^i Cro Eltz. 

450 , 585 : Hob. 1 70 , 171 : 5 Co. 94 : 1 RA. Rep. 261 . 

In what cafes livery may be ma^ within the view. See 
¥in. Abr. Rgoffment (MV — And further as to the different 
kinds of livery, Bac. Aht. Feoffmint (A); Com. Dig. Feoff- 
ment (B) : Vm. Abr. Ftffnunt (E. F.) : And this Dl£l. tit. 
liv€>yif Seifin. 

A deed of feoffment is to made by-Uie words. Have 
granted^ barj^aineJ, enfeoffed^ 

>ER^ N^TURZE. Bealls and birds that are wild, 
in opolitioD to the tame ; fuch as hares, foxes, wild geefe, 
and the likev wherein 00 man may claim a property. 
Unlefs ander particular circumRances, as where they are 
confined, or made tame, See Utict Game; Property. 

F£RDFAJ<.£,.from theSax./y ^and/oreiter.] Si^n^- 
eat quietantSetm eunai in exercitum. FUfa^ Itb* I. r. 47. 

F££DWIT, Sax./m/exercicus, & poena.] Was 
u(ed for being quit of roanflaughcer, committed in the 
army* Fleta^ Ub. i.— It is rather a fine impofed on per- 
fans for not going forth in a military expedition ; to 
which duty all perfons, who held land, were in aeceffity 
obliged: and a neglcft oromhlion of this common fer* 
vice to the public, was punilhcd with a pecuniary mul£t 
called the fetdlvitf. Cow). 

F£RIAL DAYS, dies feriales^ feuet } According to the 
l,atin difiioiury are holy days ; but in the Stat. 27 H. 6. 
<■‘5, /Vritf/days are uken for working days; all the days 
of the week, except Sunday; the week days as dillin* 
gttifhed from Sunday^ the profane from the facred, were 
^Ued dies feriakif by a charter dat. at iUar/. 1448.— 
Ex Cartulm. Ectl. Elytnfis MS. 

hERLINGATA (FERLINGUS and FERDLIN- 
GUo) TERRiE A qu.'incr or fourth pare of a yard- 
|;incl.-«»See titles Fardtlof Eand^ and Fmdmgdtal. 

FERM./rwia] A houfc and land let by leafe, Cp'c. 
See li^le ba/nt. 

FEKM-IRY, from the Sax./ep/we, villus j Is an hof- 
pital; and we read of friers of theji//nvy. 

FERMISON.A, '1 he winter fcafon of killing deer; as 
ttmpui pia^uedviis is the fummer feafon, 

FERNIGO, A piece of walle ground whcje/e;/r grows. 
Cartiilar. Ahhut Glafton. MS. 

t ERR AMENTUM, fufomentad^ The iron tools »or 
ioftruments uf a mill — -£/ repo* a) e fen amenta ad t^is 
ruiOit f. €» the iron Work of three ploi^hs. Lib. Ntg. 
Here/. 

KERRAHOUS, An iron colour particularly applied 
fo horfes, which we at this time call an non my. 

ferry, a liberty by prekription, or the King’s grant, 
io have a boat fur pallage upon a river, for carriage of 
horfes and men for reafonablc toll : it is ufualiy to crofs a 
lagc river. Tetms de Ley^ A ferry is no more than a. 
common highway ; and no adioa will.lie for one’s being 
diduibed in tiis paffage, ufllefii he allcdge fome particular 
abmage, fJx 3 M)d. Rep. 294. 


A Ferry is in fefpeA bf the landing-place, tnd not oC 
the water, the water may be to one, and the ferry to 
another ; as it is of ferries on the Thames t where the fenf^ 
in feme places belongs to the archbifhop of Cauterbar^ 
while the mayor of London has the interefi of the watery 
and in every ferryy the land on both /ides of the water 
ought to belong to the oyrifer of the feery^ or otherwile 
he cannot land on ^e other part. Sanili 1 1 . And 
every ferry ought to have expert and able ferrymen, and 
to have prefent ^iflage, and reafooable payment for the 
paffage. And it is requifitg to have one, who bas pro- 
perty in the ferry, and not to allow every hiherman to 
carry, and re cirr/ at their pleafure, for divers inconve- 
niences; and efpecially whrn a place is between the div 
viiioas of two counties, any felon may be conveyed from 
one county to another, fecretly, without any notice^. 
Sav. 14. 

A ferryman if it be on fait water, ought ^o be privi- 
leged from being preffed as a foldier, or oiherwifc. 
Savd II, 14. 

Owner of a ferry cannot fupprefs that, and put up a 
bridge in its place without licence, and writ of ad quod 
damnum ; pri Holt Ch. J« Show. 243, 237 : Cait. 193 : 1 
Salk. 12. 

If a ferry be granted at this day, he that accepts fuch 
grant is bound to keep a boat for the public good ; pet 
Holt Ch. J. Shonv. 257. 

Cullom for the inhabitants to be^ difeharged of toll, 
may have a reafonable beginning by'agreement, as that 
the inhabitants of the town might be at the charge of 
procuring the grant, and in confideration thereof, one 
man to hod the boat, and take toil ; and the inhabitants 
to pay none. Sborj) 257, 0 

A common ferry was for all paflengers paying toll, but 
the inhabitanis of A. were toll-free. An inhabitant of A. 
may bring an action for taking toil, bat not for ncglc^- 
ing to keep up the feny ; becaufe the former is a private 
right, bur the latter, a public. But he cannot maintain an 
a^ion for not palTing; for To, any other fabjedl might 
bring an adion, which would be cndlefs ; but the taking 
toll was a fpccial damage, and without fpecial damage 
he ca>>only indkl, or bring information. 1 Salk. iz. 

Tile not keeping up a feiry^ has been held to be in.<» 
disable. See title if; 

FERSPEKEN, To-fpeak fuddcnly.—If^. H. 1. r. 61. 

Ff‘4STA IN CAPPI.>, Wc-efome grand holy days, on 
which (he whole choirs and. cathcfLals wore caps. Ftta^ 
Abhnt. S. Alban, p. 80, 83. 

FhS riNGMEN. The Sax. Etftinman fignifics a farety 
or pledge ; and to be free of fejlntgmen, was probably ta 
be free of Jranhphdge^ and not bound for any man’s 
lorib'comiag, who ihould tranfgrefs the law. Mm. Ang. 
tom. \. p. 123. 

1 F«Si'lNG PENNY, Earned given to fervants when 
hiiedor retained in fervicc, fo called in fome Noitv^tn 
p.uts of Englaa.L from the Sax. Fijiiuax, \oJaJieaf or 
confirm. 

l E:)'rUMU A/caft. Fejlum S.Muhsulis^ the fcaft of 
St. MebsA, fic. 

I Ea I UM SlULTORUM, The fcad of fools. See 
Qiig>ut annu 

FEUD, IDsoiIfy ) Sec Deadly Feud. 

FEUDAL ANA FEUDARY} See titles FcoJA and 
FtQ.ldt,y. 


FEUD30TL, 
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PEUDBOTB^ A re^mpence for engaging in t 
and the damagei conrequcnci ft having been the cuftoin 
jn antient timesf for all the kindred to engage in their 
‘kinfman's quarrel. Sax. 

FEUDS* See title lenam 1 .' 

FiA r* A fhort order or warrant of feme Judge 
for making out and allowiag^ertain proceflei* w. 
If a €trtmari be taken oBt in vMkion* and tefted of the 
precedent term, theyfur for it mud Be figned by a judge 
of the court* fome time before the efToin-ddiy of the fub- 
fequent term* otherwtfe it will be irregular : but it is faid 
there is no need for a judge to iign the writ of artkfati 
iifelf; but only where it it required by ftttute. l Salt. 
150. See title Crr/Za; an. 

FI IT JUSTITIA. On a petition to the King, for his 
wan ant to bring a writ of enor in fatliammt, he wricn 
on the top of the petition Jiat juftitia^ and then the writ 
of error is made out, ^c. And when the King is petiti- 
oned to redrefs a wrong, he Indorfes upon the petition, 

Let right he done the party ^ Dyer 385 : Stamf. Prxreg, 
22. 

FICTION OF LAW, F/V 7 ia Juris.] Is allowed of in fe- 
veral cafes: but it mull be framed, according to the rules 
of law; not what isimaginable in the conceptions of man ; 
and there ought to be equity and poflibiiity in every legal 
fiction, Th<^re arc many of thefe fiHionsia the civil law; 
and by fome civilians* it is faid to be an alTumption of 
law upon an untruth, for a truth in fomething poffible 
to be done* but not done. Godolphin ii BarrU The 
feifin of the conufee in a fine is but a fidion in our law ; 
it being an invented form of conveyance only. 1 L/ 7 . 
Ain. 610. And a common recovery \tfi£lto jurist a formal 
aft 01 device by coiifent* where a man is deftrous to cut 
off an elUte-tail* remainders, <Ac. \oRep.\z. 

By fAion of latut u bond made beyond fca, may be 
pleaded to be made in the place where made, in wit, in 
IJltngtott in the county of Mtddlefrxt in order to try 
the fame here ; without which it cannot be done. Co. Lit. 
z6i. And lo it is in fome other cafes; bat the law ought 
not to be fatisfied with fiHionst where it may be otherwife 
really fati.^fied ; and jiUtons in law (hall not be carried 
farther than the reafons which introduce them necelTarily 
require. 1 LiL Ahr, 610: z Hazitk. 320. 

FIDEM MENTIRl* Is when a tenant doth not keep 
that /ea/(y which he nath fworn to the lord. Leg. ILi. 

FIEF, which wi call fee^ is in other countries the 
coiur4ry to chutiels : in Qttmanyt certain didrifls or ter- 
Qi tones are called fnfs \ where there arc foj) of the empUe. 
See this Di^t. tide Fee ; I'etime. 

FILKI FACIAS, A judicial writ of execution* that lies 
where judgment is had for debt or damages recovered in 
the King’s courts ; by which writ the (berifFis command- 
•d to levy the debt and damages of the goods and chattels 
of the defendant* lie. Old Nat. See this Di£l. 

title Execution. 

This writ, though mentioned In the ftatute a. 1 3 E. 
4. c. 189 is a writ of execution at Cummon-law* and is 
called a Jlett facias^ becaufe the words of the writ, direfled 
to the IherifF, are quod ftii facias delenis ^ ealallist dc. 
and from thele words the writ ukes its denomination. 
Cd.Lsft. 290 A 

This writ is to be fued out within a year and a day 
after judgment; or the judgment mull be revived by fan 
jmetas : but if a fa if anas lued in time^ be notaxecuied^ 


a fecond/ffiil^/a/, or ekgit may be fued oori ami it *• 
faid fome yeara after, withoata^fiv/«cMf, provided omr* 
linuaneea are entered Iram the firft/./a. which it is alfo 
held Olay be entered after the lecood f fa. t^ken out, nn* 
left a rule ia made that proceedings fijuill (Uy* lie. StH. 
59:2 NAf. Ahr.jy 6 . If a man recover debt a^ainft A. B. 
and levy part of it by fieri facial^ and this writ 11 returned ; 
yet he may take the body in execution by eapias for the 
red of the debt. RU, Ah. 904. The Iheriff on rtfieri facias 
is to do his bed endeavours to levy the Oionn upon the 
goods and chattels of the defendant ; and for tW purpofe 
CO inquire after his goods* He. And the plaintifi^ may 
inquire and fearcb if ha can find any* and give notice 
thereof to the flierifF, who ex officio is to take and fell 
them if he can, or if not* by a writ of vesulitiani exfonas. 
2 Shep. Ah* 111. 

There may be a Hfiatum fieri facias into- another coun- 
ty, if the defendant hath not goods enough in the coun- 
ty where the a6lion is laid to fatiify the execution ; and 
the fieri facias for the ground of the teflatumt may be re- 
turned of conrfc by the actornies, as originals are. 2 Salk* 
589. If all the money is not levied on a fietifaciast the 
writ mud be returned before a fecond execution can be 
ilToed; becaufe iris to be grounded on the firll writ* 
by reciting that all the money was not levied. 1 Salk. 3 1 8. 

Where the IheriiF fells goods which he levied by fieri 
facias, and doth not pay the money* aAion of debt will 
lie againd him ; fo** the defendant is difeharged as to the 
plaintiff* and thefheriff isnow become his debtor in law; 
and if the fheriff die after he hath levied the debt* ihn 
like aAion will lie againd his executors* as it it a duty 
when levied. March, Rep. 13 : Cro. Car* 387. 

If a fheriff that hath feized goods by fieri facias is going 
out of hts office, he mud deliver them tonhe new fheriff, 
and return his writ executed pro tanto ; and he ought nut 
to deliver them to the owner, by reafbn the writ of exe- 
cution is warranted by record, and therefore the cif- 
charge thereof mud appear by record. Telv.^\. Upon 
a ffri facias the fheriff returned, that he had levied goou^ 
advedentiam of the debt; the return being filed* a mo> 
tion was made that he might bring in the money, w'hich 
not being done, an attachment was granted* and then 
fheriff appeared and prayed to amend the retuin, for thai 
the goods were damaged by lying, and he could not get 
buyers; but it was adjudged that the rmira dial! on' 
be altered, for he might have retuincJ v is at fjf By < 
excufe\ and having returned that he had levied goods ad 
<calcnuamt he (hall pay the money. SiJ. 407. 

The fheriff cannot deliver the goods by him taken in 
execution to the plaintiff* in iatist.idion of his debt ; ba- 
caufe his authority is to fill the goods. Lut ^89 : 1 LiL 
Abr. 611. And if. a fheriff fells the gor.d^i t.iKcn by fari 
facias at under-price* the fale is gooii, and th(* defend.tOv 
can have no run^dy ; though where there appears to be 
covin between the fheriff and the buyer, the owner ftiall 
have his adion upon the cafe. gSalk.?^ 

Qnzfixi facias the ihcriff ha^ power to take any thing 
but wearing cloaihs ; and if the defendant hath two 
gowns* He. it is faid he may fell one. If the fheiiflVxe 
cutes a writ of fen facias, he may afterwards rcuun mdit 
bona, if there appear a prerogative wiit; or. on bet.tr 
information* that the goads tabeu were m>t rhedelVn* 
daDt’s« Comb* 3^6, 452. 

Bv 
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’ "|]y fhc fc!/?«rc of the goods, the nieri/Fltltli a property 
in 'them ; but goods pf a Itranger. (^r. in the pofleiTion of 
the defendant fliall not be feized in execution ; fur r.V 
at his petil muft taU tmtiit nvlxt/e goods ihty mtx 
thou^di, if the fljcri/F inquires by a jury, ivhcrc the pro- 
perty U lodged, and it is found chat they are the defend- 
ant’s goods, when they arc not, this will indemnify the 
flicriff. Da//. Sher. Go : lafi. 608. 

The IhcrifF cannot brea!^ open the door of an houfe to 
execute xl fieri facm^ upon the goods of the owner or oc- 
cupier; but a man’s houfe fhall tea protef^tion for his 
own goods only, and m* for the goods of another. 5 AV/». 
91: 2 Keif. .Hr. y/f^. If the defendant is a berefued 
clergyman, and the Ihcriff returns quod oft ''Whus hene- 
ficiafus, Cifc a writ (hall go to the bifhop of the diocefe 
to levy the debt dc honis ccckjiafhcis, who thereupon fends 
forth a (equertration of the ptofitsof the cIcrL’s hcncficc, 
clirr^-d to the churchwarden -, But this writ of fc- 

quriliation mull be renewed every Term. 2 Injl. 4, 472, 

6:7. 

By virtue of 2 fieri facias a term for years may be (uld, 
as w'ell as any other goods, and without an inqutil or 
jury: hTo corn growing may l>c lold. 8 Rtp. i)G : 1 Rd. 
,f!>r 892. And if the flierift* on 2 ftri facias LjV. fellcth 
a term for yr.irs, and after th.ii the judgment is reverfed ; 
the ic. tn fli.iil n t be rcllorcd, but the momy for which it 
is fold. 4 Rep. 141. 

But where a term is delivered to the plaintIfF upon an 
ileftty and then the elegit is reverfed, reftitution fliall be 
of the term. Cto.fac.z\b. When upon 2 fini facias 
llie (hcrifF fells a term ; reciting it falfely, as to its com- 
mencement and ending, the falc is void, becaufe 
thete is no fuch term, yet if he recites ic generally, and 
being of divers years yet to come, fells all the interell 
which the defendant had in the land, the Tale will be 
good. 4 Rep. 74. 

If an execution is fued on a f fa. and the defendant 
dies before it is e.\ccutcd, it may he ferved on the defend- 
ant's goods in the hands of his executor or adminillrator. 
(jo. Eliz. 181. Two /:Vr/ A il .'V rj*/ are delivered the fame 
day to the IherifF againll the fame perfon ; he is bound 
to execute that hr/l. which was firll delivered; and if he 
executes the la(l hrll, he mud anfwer ic to the party who 
brought the firil, who may bring an action againll him ; 
but the cxcvuiion (hall (land good. 1 SalL 330. 

A nicin had a judgment for debt againd another, and on 
n ri.fa. the (hcrjJf took his goods in execution, but the 
pljinriiV iudered the goods to remain in the hands of the 
debtor, and would not let the (hcriff proceed any fur- 
ther: R. having alfo a judgment againd this debtor, 

on a fieri facias y fcizcd upon the fame goods, and it was 
held goowi, for the former was a fraudulent execution. 

7 Mid 37, 38. 

On a writ of fri facias againd one partner, the (lierifT 
may take the g^oi’.s of boiii ; yet the vendee (lull have 
only a iifoiciy iheicof in common with the other. Comb. 
207. By the Common law, goods were bound from the 
J ly of the tefle of the writ ; but by 29 Car. 2. c. 3. 
feil. 16, they are bound only from the time of delivery 
thcieof, Ci/t". Ibid, bee Godb. 147. and further this Dkl. 
titles iff ; Extent ; E.xec'ition. 

|•'IFThl.N FHS, A tribute or impofition of money, 
aniicnily laid generally upon cities, boroughs, ts'e. 
through the whole realm; fo called, becaufc it amounted 


to a fifteenth part of that which eaeh city or town was 
valued at, or 2 fifteenth of every man’s perfonal edaie ac- 
cording to a reafonable valuation. And every town knc*u 
what 2 fifteenth party which was always the fanief 
whereas a fubfidy raifed on every particular Tun’s lauds 
or goods, was adjudged uncertain ; and in that regard 
i\ke fifteenth feems to IwVbeen a rate formerly laid upon 
every town ; aecor^n^ to the land, Or circuit belonging 
to It. Camd, fyi. 

There aretertain rates mentioned in D'^mefdayy for levy- 
ing this tribute yearly ; but fince, though the rate be 
certain, it is not to be levied but by parliament. By 31 
AV. 3. f. 13, 2 fifteenth was granted, for pardon, \^c. 
The 7 Ed. 6 . c. 4, granted a fubfidy and two fifteenths by 
the temporalcy, And in the \ , EUz. and 

I, 3, and iSyn;. I, fifteenths and tenths were granted 
for m.'untaining the wars, ije . — See Co ::ll\ i Com. 309 ; 
and this DiCt. title Taxes, 

FIGHTING AND QjJARRErillNC'r, Is prohibited 
by llacuie, in a church, or church yard, . on pain of 
excommunication, and other corporal puniDiment. 6'/^?/. 

5 6 Ed. 6. f. 4. Sec title Church. 

FIGHTWITE, tVfiv ] A mulcl for f.^^hiing, or 
making 2 quarrel to the clillurbancc of the penc. 

EIGCJRI’vS, It was mewed to qualh an inJictnu'nt, be- 
caufe ihc year of our Lord in the caption a ah in lij; ires. 
But per Hale., Ch. J the year of the King is enough. Mid. 
78. pi. 40 : Mich, 22 Cca. 2 . Hnon : hid. 40 : Ac^. 19 . Sti, 
88 : 2 L^ v. 102. 

The lit at, 6 Gio. 2. f. 14, Allows the eypreding numbers 
byji^uresiw all writs, pleadings, rale:,, ordcis and 
didments, f:dc. in courts of jullicc, as have been com- 
monly ufed in the faid courts, notwithiUndirM: any thing 
in the Stat. 4 O'<0. 2. 26. See titles PUati.?g \ ti}or\ 
Amendment. 

FILACER, FIL AZER OR FILIZER, from 

Lat. Ethm ] An officer of the court of C>mm'jn PIcasy fo 
called, as lie fifes thofe writs wheieon he makes out pro- 
cefs. There arc fourteen of thefe fi'nztis in their feveral 
divifions and counties, and tiicy make forth all writs and 
procefles upon original writs, iiluing out of Chancery, 
as welt real, as perfonal and mixed, returnable in that 
court : and in adtions merely perfonal, where the defend- 
ants are returned fummoneJ, they make out pones or at- 
tachment? ; which being returned and executed, if the 
defendant appears nor, they make forih a diftringasy and 
fo nd infinituriy Of until he doth appear; if he be returned 
ndi'l, then procefs of capias infinite, fAc. 'J'hey enter 
all appearances and fpecial bails, upon any procels made 
by them: and make the fitiXfdrcfaJaj on fpecial bails, 
writs of habeas corpu^y diftringas nuper vieeeomitcm vel balls- 
<viniy and zW fuperfd.ads upon fpecial bail: in real ac- 
tions, writs of‘ view, of grand and petit cape, of •wither- 
na.iiy fAc. alfo vitf-its of a.ijouinment of 2 term, in cafe of 

\ public diilurbance, Ac. 

' And until an order of court, i^Jfae.i, they entered 
declarations, imparlances and pleas, and made out wri^s 
of execution, and divers other judicial wrats, after ap- 
pearance: but that order limited their proceedings co^all 
matters before appearance, and the ptothonotarin to all 
after, he filaxers of the Cotnmon Pleas have been officers 

of chat coon before the Stat, \oH. 6 , c. 4, wherein they 
arc mentioned : and in the King*s Btnch, of later times, 
there hav^ been flaxen, who make out procefs upon 

original 
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FILE 

npriij rdturnabto in chat courts on a{Uons in 

general . 

i'lLEi Fflacium^] A thread*, firing or wire* ofon which 
writs* and.«()(hcr exhibits in coarts and offices are fnllened 
Of fiMt for tlfe more fafe keeping and ready taming to 
the fame. A fiU is a record court; and the fiing 

of procefs of a court, makes it a^r^rd of it. i Lu. 
f 1 2. An original writ may be filed afrcc Judgment given 
in the caufe* if fued forth before; declarations* Csfc. are 
to be filed, and affidavits mud he filed , fome before read 
in couit ; and fome prcfcntly when read in court. Uid, 
113. Before filing a record removed by certiorari^ the 
jiidices of B, R, may refufe to receive it, if it appears to 
be for delay, ^c. and remand it back for the expedition 
of j.udice: but if the rer/iV^;/ be once filed^ the proceed- 
ing's below cannot be revived. An indiflment, 6fr. can- 
not be amended afier filed. See this Didl. titles Ceitiorari : 

ylrittijnunt. 

MKL.D-ALE orFILKDALE; A kind of drinking in 
the /rr//, by ballilTs of hundreds; for which they gathered 
jnent y ( t the inhabitants of the hundred to which they 
bi lonjcJ * b.it it has been long fince prohibited. Bra^ : 

4 A//^* 3^7 

Fif.U 1 . 1 UM, A ferny ground — Cs. Lit. 4. 

FJLlOI 11-^, h properly a little Ton; a godfoa.—Dugd, 

IJ ainjuh ‘Jh 097. 

Ml.LM AQL /Ti, The thread or middle of the (Iream 
.1 n\cr paits two lordfhips: Et habeant tftas huitas 
at i 111 in aijux prtfdt^a, Mon, Angl, tom, \ ,f, 390 . 
A//f (hi 2 vL} the high tide of the lea. Rot, Pari, 1 1 4. 

It R ilo the middle of any river or flream which divides 
countRs ciAvnffiips, pariflies, manors, liberties, Gfc. 

FINDERS, Mentioned in fevcral ancient flatutes, 
feern to be the fame with thofe which we now call Searchers 
who are im ployed for the difcovery of gi'iods imported* or 
exported, uitliout paying culloin. See title pidoms, 

FINE OP LANDS. 

Tub Law on this fubjedl, of iifclf very c\teDfive,is alfo 
clofely implicated with that of — \ de^nicion 
of both ccims is therefore here given, with fome idea of 
the dillinil nature of thof* alluranccs. — It might per- 
haps have been eligible to have brought together the Jaw 
on both ihoie fiibjcrtsjbut ihatwas, to the prefent editor, 
mr e defirab'e than piaclicabic. See therefore thisDid>. 
title Retoiety, for what relates ercclulively thereto. 

A Fij'B. f.nis or Knalis Concordia \ from the words 
with whi.h it be^gins ; and alio from its tfii-cl in putting 
a final end to all luits and contentions ] A folemn ami- 
cable agreement or coinpofiiion of a fuit, (whether that 
fuit be real or ficticious,) made between the demandant 
and tenant, with the confent of the judges ; and enrolled 
among the records of the court, wliere the fuit was com- 
menced ; by whicJi agreement freehold property may be 
transferred, fettled and limited. Sec Cnvjt on /.m, ift 
edit. 4, 89,92. 

Shephcul f.iys* fometimes it is taken for •• a final agree- 
ment or conveyance upon record for thj fettling and fe- 
cjiring of lands and tenements and fo it u dcfignaiccl 
by fome to bc/‘anacknowledgemenT, in the king’s court, 
of the land or ether things to be his right that doth com- 
plain ;•* and by others ** a covenant made between par- 
ties and rccoidtd by the juftices ;** and by others “ a 
Itiendly, real, and final agreement amongft parses, con- 


eemiug any land, or rent, or other thing whereof any fuit 
or writ is hanging between them in any court :** and by 
others more fully ** an inflrumcnt of record of an agree- 
ment concerning lands, tenements* or hereditaments t 
duly made by the king’s licence, and acknowledged by 
the parties to the fame, upon a writ of covenant, writ of 
right, or fuch like* before the Juftices of the Common 
Pleas or others thereunto authorifed, and engrofled of re- 
cord in the fame court; to end all controverfies theieoF, 
both between themfelves which be parties and privies to 
the fame, and all Grangers not fuing or claiming in due 
time.” Shep, Touchfl, c. 3 ; and the authorities thcre^ 
cited. 

The mod diHinguifhable properties of a Pine are, i*. 
The extinguifiiiog dormant titles by barring Jirangey, 
uulefsthey claim within five years. 2. Bainng the ifine- 
in /a /7 immediately. [But not barring the remaindeis or 
reverfions, which depend on the ellate tail barred ; ex- 
cept where the tenant in tail has the mmahnte re%erfi$n* 
in fee in himfelf. See Crui/e on Fines, 2d e*it. 176; r 
Show, 370: 1 Salk, 338 : 4 Mod. 1.] 3. Binding Femts* 
Covert^ fee pv/?, IV.— Thcfe conllitute the peculiar qua- 
lities on account of which a Fine is moll ulually, ifnot al- 
ways, reforced to, as one of the moll v.itunble of the Cem-t 
mon Ajjunvtces of the realm : being now in f.id a fi^linous 
proceuiing to tramfn ot jhute real pto/etfp by a mode more 
efficacious than ordinary conveyances, i InF 121 a mte 
1,2 for which fee, at full length, Mr. Hai grave's ex- 
cellent Abridgement of the Hi(,lory of Fines and their 
purpofes. 

Fines being agreements folemnly made in the king’s 
courts were deemed to be of equal notoriety with judg- 
ments in writs of right ; and therefore liie common law 
allowed them to have the fame quality of barring all 
who fhouJd DOC claim within a year and a day. See Ph,vd, 
^57. Hence we may piobably date the oilgin and fre- 
queiu ulc of Fines as feigned proceedings. ] ut this 
puifiance of a Fine was taken away by S*at. 34 E. 3 r. 
16: and this ilature continued in force lill S/a/. 1 R t. 3. 
c. 7. and 4 //. 7. i 24; which icvivcd the ancient law, 
though wrh fome change; proclama ions being letjulred 
to make Fines more notorious, and the time for chiming 
being enlarged, from a ytar and a day to Ji-'e y.nn Sec 
pofi. J. The fcrce of Fires on the light* of, ftrangers 
being ihub regulated it has ev< r fincc been a cornmen, 
pradliic to levy them meiely loi better guarding a titlij 
jgdnd claims, which, undei the common llatutes of li- 
mitation, might fubfilt with .1 right of e^./ y foi 20 years ; 
and with a right of a//. on for a mui.h longer tiiiif. i /v// 
libi jiiptii and fet ptfl. 

A Rj ci'VLR v--*la its moH exienfive fenfi is a refllui- 
tlon to a lormcr light by the fol-^mn judgment of .1 int 
ofjullire. In its general acceptation a C(,mtn>% Rt o\(y is 
a judgment in a f AitiiiUs init. b.ought againil the te- 
nant of the freehold, obtained in toufequence if a Ji-- 
f.i lilt made by the perfon who is Kill vouched to wtr- 
raiity in fuch fiamous fuit. Ciu.Je 09 1, 1 ^0^ 

121, n 7 - 

'J'hc Common Recovery thatisufed for .ifini ante ofland 
is nothing die tut fitlhiuns or a terrain form or courfc 
fet djv\n by law to be obfened for ihc btccr affiirlng of 
lands urd tenet: ents to men. And this is lomewhac after 
the example of Recovery upon title, which is wlihouc 
confeat and coi.uary to the v.iJl c/ him a^aind whem the 

lame. 
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fame is had : for there is in this a colourable Aitt, wherein 
there is a demandant who is called the recoveror, and 
a tenant who is called the lecoverpe; and one that is 
called (or vouched) to warrant upon a fuppofed warran:y« 
who is called the vouchee. SJbt/>. Thuifyi.e. BXid the 
a ithorities there cited. 

Confidered as a legal aflurance or conveyance, it is a 
Pinion 9/Iaio^ adopted for the purpofeof deftroying that 
fpecies of perpetuity which was created by the ftatute 
( 1 3 i?. I ■/. I r. I ;) and whereby all tenants in tail are 
enabled, by purfulng the proper form, to bar their edates- 
tail. 10 Rip* 37. And not only this, but it is alfo a bar 
to ALL temaimUts and reverjions dtpeudinjr on fucli eftate- 
tail ib barred ; and to all charge: and incumbrance: created 
by theperfons in remainder and reverfion. 1 Rep*(>t. 
But a common recovery does not bar an executory deviic 
unlefs the executory devifee comes in as a vouchee. Fenms 
306: P/gei 134: Os. Jae. 590: Palm. 13 1— And by 
Stat. 21 H 8. c. 15, no eflate held by ftatute-merchant, 
Aaple, or elegit (hail be avoided by means of a feigned 
recovery.*^ And fee alfo this Stat. and Stat*o^ Qiouccjltr^ 

\ E.\ r. 1 1 , as to termors for years. 

Distinctions. Though a Recovery, generally fpeak- 
ing, is a more extenfive fpecies of conveyance than a 
Fine ;to guard an eftate again A all claims and incumbrances, 
yet the operation of each is not feldom neceAary in aid 
of the other.' A Fine is therefore often levied for the 
purpofe of creating a good tenant to the prajcipe, on 
which the Recovery is foiftred ; and a Recovery is fre- 
quently fuA'ered in order to operate as a difcontinuance 
of an eAaie-iail, for the purpofe of barring remainders 
or reverftons depending on fuch eAates-tail ; and thus a 
conveyance by Fine and Recovery^ if unreverfed^ bars all 
the world. 

A Fine is technically faid to be//i»iVi/— A Recovery to 

/nfered.-^Good writers however have but too fre- 
quently confounded the terms. 

The Student may now purfue his enquires under the 
following heads : 

I .Generally, of the Nature^ /ever al Kinds, and EJeH, 
of a Fine. 

II. further, tf the 'lat iotts Sgrts 0/ fine: j and how a 
f ine epetatet. 

in. Of 'VL'hat Things a Fine may he Itvted* 

J V. j 9 y ivhnm, a»d to •whom it may he levied ; and fee 
VI. 

V. Bifo^ e whom, and m what Manner it may be levied. 

V 1 . biho may be bin red by a Fine, und not, 

VII. How a Fine may be revrrfed, for Enoi or Fraud] 
and of amending Fine:. 

I. Under this head it will be ncccAary to explain, 1, 
The nature of a Fine, a, Its fcvcral kinds. 3, Its force 

I. A Fine U fomeiinies faid lobe afeotfinent of record | ! 
Co, IM. 50 : though it might with more accuracy be 
called an ackno^vledgemeni of a feoffment on record. 
By which i» to be undcrflood, that it has at leal! ihe 
fame force and effeft with a feoffment, in the conveying 
ird affuring of lands : though it is one of thofc methods 
of transferring cAates of freehold by the common law, 
in which livery of feifin is not neceflary to be aftoally 
oiven; the fuppornion and a^ know ledg meat Oierepf in 
I , ourt of record, however fiailious, iiidiic:ng ;^n equal 


notoriety. But, m^o pirticalarfy, g Fine may be dc- 
feribed to be an amicable compoiitioa or agreement of a, 
fair, either a£Iual or fi^itious, by leave of the king^r* 
hisjuAices; whereby the lands in queftion h«.’ome, or 
are acknowledged robe, the right of oneot the parties. 
Co. Lift. 120. In its Q|d;^at it was founded on an ac. 
tual fuit, commentfd^ at law for recovery of poffeffioii 
of the land or qrVfr hereditaments; and the poAelFioii 
thus gained by fuch compofition was found to be fofure 
and effedlual, that Aclicious anions were, and continue 
CO be, every day comnvenced, for the fake of obtaining 
the fame fecurity. 

Fines are of equal antiquity with the ArA rudiments of 
the law itfelf; are fpoken of by Glanvil.I, 8. r. 1, and 
BraFlon.l. 5, /;•. 5, c. 2 %, in the reigns of Hcmy H, and 
Henry HI; as things then well known and long cAablifheJ: 
and inAances have been produced of them even prior to 
the Noiman invaAon. Phwd. 360. So that the 18 
£• I, called modus Ivandi fines, did not give them origi- 
nal, but only declared and regulated the manner lu 
which they (houid be levied, and carried on* And that 
is as follows : 

FirA; The party to whom the land is to be CGnve)ed 
or affured, commences an aflion or fuit at law againA 
the other, generally an aflion of covenant, though a Fine 
may alfo be levied on a writ of mefne, of wanantia charter, 
or lie eonfuetudimhus et ferv/tih j ^ Finch L. 278 ;) by fuing 
out a wricof called a writ of covenant: the foun- 
dation of which is a fuppoled agreement or covenant, tli it 
the one Aiall convey the lands to the other ; on the breach 
of which agreement the a£lion is brought. On this writ 
there is due to the king, by ancient prerogative, a primer 
fine, or a noble for every A ve marks of land fued for; 
that i«, one-tenth of the annual value. 2 Infi. j 1 1 Fhe 
fuit being thus commenced, then loliows : 

Secondly; ^he J/centia coneordand:, or have to agree 
the fuit *. for, as foon as the adlion is brought, the de- 
fendant, knowing himlelf to be in the wrong, is fup- 
pofed to make overtures of peace and acconiinoJation to 
the plaintiff ; who accepting them, but having upon 
luingout the writ, given pledges to profecute his (uit, 
which he endangers if he now dcierts it without licence, 
he therefore applies to the court for leave to make the 
matter up. This leave is readily granted, but tor it there 
is alfo another Fine due to the king by his prerogative, 
which is an ancient revenue of the crown, and is galled 
ibc king's filv0f, or fometimes i\\o pofi fine, with refpeft 
to the pftmer fine before-mentioned. And it is as much 
as the piimer fine, and half as much more, or ten (liillings 
for every Ave marks of land ; that is, three twentieths 
of the fuppofed annual value. 5 Rep* 39 : 2 fn/l. j 1 1 1 
Stat. 32 Geo* 2. c* 14. 

Thirdly conuts the concord, or agreement itfeif, after 
eave obtained from the court ; this is ufually an ac- 
knowledgment from the deforciants Tor thofe who keep 
the other out of poffeffion) that the lands in quellion are 
the right of the complainant. And from this acknow- 
ledgment, or recognition of right, the party iev>ingthe 
Fine it called the cognizor, and he to wbopi it is levied the 
cognizee^ This acknowledgement muA be made irither 
openly in the Court ofCommon Fleas, or before the Lord 
Chief JuAice of that courts or elfe before one of the 
judges of that court; or two or more commiAioners in 
the country, empowered by a Ipecial authority called a 

writ 
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writ of diiUmiu Mejtatm\ which judges and commlf- 
iionen are'boiind by St, \% E i. ft, 4, co take care that 
(hecognizors be of full age, found memory, and out of 
prltbmi^^f there be any fime covert among the cogni* 
zorr, ihrtft^riVktely examined whether flie does it wil- 
lingly and freely, or by comgg|fipn o/her hufband. 

The concord being the complhiu Fine, it lhall be ad- 
judged a Fine of that term in wnSb 'the concord was 
made, and the writ of covenant returMil^ 1 Salk^ 341. 
A concord cannot be of any thing but wh» is contained 
in the writ of covenant : and the note of the Fine remain- 
ing with the Chtrog^apher, it hath been held, eft principale 
re*.ofdum, 3 Leon, 234. » 

I'hough one concord will ferve for lands that He in 
divers counties ; yet there mull be feveral writs of cove- 
nant. 3 Infi, 2 1 : Dyer22'j, A concord of a Fine may have 
an exception of part of the things mentioned therein : 
and if more aires are named, than a man hath in the 
lace, or are intended to be pdfTed ; no* more Hiall pafs 
y the Fine than is agreed upon. 1 Leon, 81:3 Bulft* 
3 I 7 » 3 * 8 . 

By thefe a6ls all the elTential parts of a Fine are com- 
pleated : and if the cognizor dies the next moment after 
the Fine is acknowledged, provided it be iubfecpient to 
the day on whi h the writ is made returnable, Hill the 
Fine iliall be carried on in all its remaining parts. Comb, 
71. See pcjl. VII. 

Fomtbip, comes the note of the Fine: which is only an 
abilradi of the writ of covenant, and the concord ; nam- 
ing the parties, the parcels of land, and the agreement; 
this muH be enrolled of record in the proper ofHce, by di- 
redion of St, 5 H. 4. c, 14. 

The fifth part is i\\eftoot of the Fiofc, or conclufion of 
it : which includes the whole matter, reciting the par- 
ties, day, year and place, and before whom it was ac- 
knowledged or levied Of this there ire indentures made 
or engrofT d at the Chirographer’s office, and delivered 
to the cognizor and the cognizec , ufually beginning 
thus, ** eft ftnahs loncotaia ; This Is the final agree- 
ment and then reciting the whole proceeding at length. 
And thus the Pine is completely levied common law. 

By feveral llacutes, Hill more folemnities are fuperadded, 
in order to render the Fine more univerfally public, and 
]efs liable to be levied by traud or covin. And firll, by 
St, ly B. i,c I. the note of the Fine (hall be opeuly 
read in the court of Cotnmon Fleas, at two feveral days 
in one week, and during (uch leading all pleas (ball 
<iea(e. By Stat, 5 ff. 4 c. 14 : 23 Ehx.c 3, all the pro- 
ceedings on Fines, either at the time of acknowledgement, 
or previous, or (ubfequent thereto, (hall be enrolled of 
record in the Court of Common Pleas By St, 1 Ric, 3. 
c, 7, confirmed and enforced by St, 4 Hen y.c. 24, the 
Fine, after cngrolfment, (hall be openly read and pro- 
claimed in court (during which all pleas (hall ceafe) fix- 
teen times ; viz tour tunes in the term in which it is 
Inaj;, and four times iti each of the three fucceeding 
terms ; which is reduced to one in each term by St, 3 1 
Eh% c 2 ; and thefe proclamations are indorfed on the 
back of the record Jt is alfo enaded by S*, 23 £/tz c, 3, 
that the Chirographcr of Fines (hall, every term, write oiit 
a tatile of the Fines levied in each county in that term, 
and (hall affix them in fome open part of the Court of 
Common Fleas all the next term, and (hall alio deliver 
the contents of fuch uble to the (hcriff' of every coupty, 
VoL. I. 
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who (hall at the next aflifes fix the fame in fome open 
place in the court, for the more public notoriety of the Fine. 

/ 2. Fixbs^ thus levied are of four kinds: 

Firft^ What, in law French, is called a Fine fur cog* 
nizanee de droit^ come eeo que it ad de Jon done\** or, a Fine 
upon acknowledgment of the right of the cognizee, a a 
that which he hath of the gift of the cogniror. This is 
the beft and furell kind ofPiae, for thereby the deforciant^ 
in order to keep his covenant with the plaintiff, of con- 
veying to him the lands in queftion, and at the fame 
time CO avoid the formaliry of an adiual feofiFment and 
livery, acknowledges in court a former feoffment or 
gift in polTeffion, to have been made by him to the plain- 
tiff This Fine therefore is faid to be a feoffment of, 
record ; the livery, thus acknowledged in court, being 
equivalent to an adlual livery: fo that this affurance is 
rather a confeffion of a former conveyance, than a con- 
veyance now originally made ; for the deforciant, or cog- 
nizor, acknowledges, cog7tofctt, the right to be in the 
plaintiff, or cognizee, as that which he hath^ deftn done, 
of the proper gift of himfelf, the cognizor. 

Seiondfyt a Fine fur cognizance de dioiithntumy^ or, 
upon acknowledgment of the right merely ; not with 
the circumfiance of a preceding gift from the cognizor. 
This is commonly ufed to pais a feverfttmaty inrerefi^ 
which is in the cognizor. For of fuch revcrfions there 
can be no feoffment, or donation with livery fuppofed ; 
as the pofTedlon during the particular efiate belongs to 
a third perfon. Moor, 629. It is worded in this man- 
ner, ** chat the cognizor acknowledges the right to be 
in the cognizee ; and grants for himfelf and his heirs 
that the reverfion, after the paittcular edate determines^ 
(hall go to ^le cognizee fFed, Symb p, 2. $ 93. 

Thndly a fm conreffit^* is where the cognizori 

in order to make an end of difpittes, though he acknow- 
ledges no precedent right, yet grants to the cognizee sa 
edace de tio<vo^ ufually for life or years, by way of fup- 
poied compofition. And this may be done referving a 
rent, or the like ; for it operates as a new grant. JFeft, 
/. 2 § 66 . 

Fourthly^ A Fine, done^ giants et under is a 

double fine, comprehending the fur cognizance de droit 
come ceo, and the Pine fur comejftt : and may be ufed 
to create particular limitations of edate : and this to 
perions who are drangers, or not named in the Writ of 
Covenant ; whereas the Fine fur cognizance de dtoit come ceo^ 
fife, conveys nothing but an abfoltice edate, either of in- 
heritance or at lead of freehold. Salk, 340. In this lad 
fpecies of Fines, the cognizee, after the right is acknow- 
ledged to be in him, grants back again or renders to the 
cognizor, or perhaps to a dranger, fome other edate in 
the premifes. But, in general, the fird fpeciqi of Fioe* 
fur cognizance de dioit come ceo, fife, is the mod ufed t as 
it conveys a clear and abfoiute freehold, and glvei the 
cognizee a feifin in law, without any a£lual livery ; and 
is therefore called a Fine executed; whereas the others 
are but executory. See pft,ftl, 

3 The force and tffeH of a Fine, principally depend, at 
this day, on the common law and the two datutes, 4^. 
7. c. 24: and 32 H, 8. c, 36. The antient common-law, 
with refped to this point, is very forcibly declared by 
the St. 18 £. \,ft, 4, in thefe words, And the rcafon, 
why fuch folemniiy is required in paffing a Fine, is this, 
bccauie the Fine is (o high a bar, and of fo great force, 
4 A and 
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an(! of a nature To powerfnl in icfelf, that it ptecladcs not 
only thofe which are partici and privies to theFine» and 
their heirs, but all other pcrfons in the world, who are of 
full age, out ofprlfon, of found memory, and within the 
four fcas, the day 6f the Fine levied ; unlefs they put in 
their claim on the foot of the Fine within a year and J 
a d«\y.*’ But this doflrinc of barring the right by non- 
tlaintt was abolifhed for a time by 3 c, llS. which 
admitted perfons to claim, and falfify a Fine, at any in- 
definite dillance. Lut. § 441 ; whereby as Sir Edward 
obferves, 2 581, great contention arofe, and 
few men were fare of their pofleflions, till the parliament 
held 104//. 7, reformed that mifehief, and ex^elicnrly mo- 
derated between thelatitude given by the Aatute, and the 
rigour of the common law. For the Aatute then made 
(Sfat, 4 // 7 c. 241,) reAored the doflrine of non claim, 
but extended the time of claim. So that now, by that 
ilatute, the right of ajl Arangers whatfoever is barred, 
unlefs they make claim, by way of a6lion or lawful en- 
try, not within one year and a day, as by thecommon law> 
but within years after proclamations made- except 
feme coverts^ infants, prifoneri, perfons bevond the Teas, 
and fuch as are not of whole mind : who have Ave years' 
allowed to them and their heirs after the death of their 
bun)ands, their attaining fuu age, recovering their li- 
berty, returning mio England, 01 being reAored to their 
jight mind. 

It feems to have been the intention, to have covertly, 
by this Aatute, extended Fines to have been a bar of 
cAatcs-tail. But doubts having arifen whether they 
could, by mere implication, be adjudged a fuAicient bar, 
which they were cvpicfbly declaied not to be by the fta- 
tute didoms ; the St. %z H. 8. c. 36, was thereupon made ; 
which removes all difficulties, by declaring that a Fine 
levied by any perfon of full age, to whom, or to whofe 
anccAors lands have been entailed, Aiall be a pegaetual 
bar to them and their heirs claiming by force of fuch en- 
tail : unlefs the Fine be levied by a woman after the 
death of her hufband, of lands which were, by the gift 
of him, or his anceAors, affigned to her in tail for her 
jointure; or unlefs it be of lands entailed by Ad of Par- 
liament or letters patent, and whereof the reverAon be- 
longs to the crown. See Stat. 1 1 Htn. 7. c. 20. 

From this view of the common law, regulated by 
thefc Aatutes, it appears, that a Fine is a folemn con- 
veyance on record from the cognizor to the cognizee; and 
that the perfons bound by a Fine arc Parties, Pn^tfs^ and 

St) an^erj, 

Tlie Parties arc either the cogni/.ors, or cognizccs ; 
and thefe are immediately concluded by the Fine, and 
barred of any latent right they might have, even though 
under the legal Impediment of coverture. And indeed, 
as this is almoA the only ad that a jemecovot^ or married 
woi'^ian, i> permitted by law to do, (and that becaufe 
(he n privately examined as ,to her voluntary confent, 
which removes the general fufpicion of compulfion by 
ber huffiand,) it is therefore the ufual and almoA the only 
fafe method, whereby die canjoinin thefale, fettiement, 
or incumbrance, ofanyeAate. Sce/o/?. IV. 

Though a wife may thus join her huffiand in either a 
Fine or Recovery to convey her own cAaic and inheri- 
tance, or an eA.ue fettled upon her by her huffiand as ber 
jointure, or to convey the hulband’s eAates difeharged of 


dower ; (Sec Oulfix P/rgM;) yet if a jointreA after ber 
huffiand*) death levies a Fine or fuAFers a Recovery with- 
out the confent ofthc heir, or the next perfon entitled e 
to an cAate of inheritance, the Pine or Recovery is vpstfr* 
and is alfo a forfeiture of her eftate, by 7. c, 

20. Sce^ti/y IV. ^ ^ 

Pn vies to a Fine as are any way related to 

the parties who lev^^e Pine, and claim under them 
by any right o^-i€lood, or other right of reprefen- 
tation. Such^re the heirs'general of the cognizor; the 
iAuein tail Ance the Aatute of H, 8; the vendee; ihede- 
vifee; and all others who mu A make title by the perfons 
who levied the Fine. For the aft of the anceAor fhall 
bind the heir, and the afl of the principal, his fubAitute, 
or fuch as claim under any conveyance made by him Tub- 
fcquent to the Fine fo levied. 3 Rep. 87. 

Strangers to a Fine are all other perfons in the world, 
except only parties and privies. And thefe arc alfo 
bound by a Fine, unlefs within Ave years after procla« 
mation made, they interpofe their clairri ; piovided they 
are under no legal impediments, and have then a p efenc 
incereA in the eAate. The impediments, as hath before 
been faid, are coverture, infancy, impnfonmene, infa* 
nicy, and abfence beyond fea ; and perfons, who are 
thus incapacitated to profecute their rights, have Ave 
years allowed them to put in their claims after fuch im* 
pediments are removed. Perfons alfo that have not a 
preient, but a future intercA only, as in remainder or 
reverfion, have Ave years allowed them to claim in, from 
the time that fuch right accrues. Co. Lit 372. And if 
within that time they negled to claim, or (by the Stat, 

4 Ann.c. 16,) if they do not bring an aflion to try the 
right, within one year after making fuch claim, and pro-' 
fecute the fame withered, all perfons whatfoever are bar- 
red of whatever right they may have, by force of the Aatute 
of non-claim. See this Did. title Claim, 

But, in order to make a Fine of any avail at all, it is 
necelTary that the parties (hould h^ve fome intercA or ef- 
tace in the lands to be alFeded by it. Elfe it ^yere poffible 
that two Arangers by a mere confederacy, might defraud 
the owners by levying Fines of their lands ; for if cheau 
tempt bed ifcQvered, they can be m /t^eiets, as to the 
eAate in queAion, but muA only remain in Jlatu quo ; 
whereas if a tenant for life levies a Fine, it is an abfo- 
lute forfeiture of his eAate to the remainder-man or re- 
verAoner, if claimed in proper time. Col Lit, 251. It is 
not therefore to be fuppofed that fuch tenants will fre- 
quently run fo great a hazard ; but if they do, and the 
claim is net duly made within Ave years after their re- 
fpedive terms expire, the eAate is for ever barred by it. 2 
Lev. 52. Yet where a Aranger, whofe prefumption cannot 
thus be puniAicd, officiouUy interferes in an eAate which 
in no wife belongs to him, his Fine is of no eAed: and may 
at any time bej*ec aAde (unIc^s by fuch are parties or 
privies thereunto) by pleading that ^^Ues^nis mhil hahue* 
iunt'' Hob, And even if a tenant for years, whes 

hath only a chattel intereA and no freehold in the fand, 
levies a Fine, it operates nothing, but is liable to be de- 
feated by the' fame plea. 5 Rep, 123; Hard,^o\, See 
p 6 jl. VJL— 'Wherefore when a leATce for years is jdifpofed 
to levy a Fine, it is ufual for him to make a feoAmenC 
ArA, to difplace the eAate of the reverfioner, and create 
a ne^ freehold by diflfeiAin. Haidi , 402 ; 2 Lev, See 
this Di£U title Reewpy, 
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In order to punlfli crimindlty iuch as thus put the 
eftate of another to the hazard, as far as in them lies, the 
a I . c. z6f makes it felony without benehc of 
ct 9 fgyf^ acknowledge or procure to be acknowledged, 
any FineJ^Recovery, Judgtnent, &c« in the name of 
any perfon not privy orCoaiiy^ng to the fame. 

II. Fines are generally divide j^^o thofe with, and 
without, proclamations; that witl^^u^lamatiuns, is 
termed a Fine according to the iiatutes i 3. c. 7: 4 //. 

c» 24. And fuch a Fine, every Fine that is pleaded is 
intended [fuppofed j to be, rf it be not flievyn what Fine 
it is. 3 86. 

If tenant in, tail levies a Fine, and dies before all the 
proclamations are made, though the right of the eftate 
tail defeends upon the iJue, immediately on the death of 
the ancellor, yet if proclamations are made afterwards^ 
fuch right fha]l be barred by the Fine, by the llatutes 4 
Jf, 7. r. 24 ; 32 //• 8. r. 36 : 3 84. 

The Fine ivithout proclamations is called a Fin$ at tht 
Common Law^ being levied in fuch manner as was* uied 
before the Srat. 4 /f. 7. c. 2^ ; and is flill of the like force 
by the common law^ to difeontinue the eftate of the cog- 
nifor, if the Fine be executed. A Finealfo witli orws/lj* 
out proclamations is either executed or executory ; A Fine ex^ 
fcuted is fuch a Fine as of its own force gives prelent pof- 
feilion to the cognifee, without any writ of feifin to enter 
on the lands, ifcm as a Fine Jitf cognifance de dioit come ceo ; 
and in fome refpefls a Fine fur Releaje, is faid to be 
executed. A Fine €xt< utoty doth not execute the poiTeiTion 
in the cognifee, without entry or action, but requires a 
wiitof feiiin ; as the Pine fur conuxance de droit tantum^ 
tife. unlefs the party be in polTeilion of the lands ; for, 
if he be in poiTcffion at the time of levying the Fine, 
there need not be any fuch writ, or any execution of the 
Fine ; and then the Fine will enme ij •way of extinguijhment 
f rrgi^/, not altering the eflate or poiTeilion of the cog- 
nifee, however it may better it. Jyejl. § 20. 

Since the (latute of ufes, 27 //. 8, writs of pofleflion are 
nfcvcr fued out where Fines are levied to ufes ; for the 
Aatute executing the pofTellion to the ufe, the cognifee Is 
immediately in pofTeflion without attornment ; and by 
h'tat. 4^5 c. 16, attornment after a Fine is become 
unnccefl*ary. fiooth^ 250: 49 : Crttifi 

Fines arc likewife fugle or double \fngle» where ah ellate 
is granted by the cognii'or to the cogntfee, and' nothing 
is thereby rendered back again from the cognifee to the 
cognifor. The doublt Fine is that which doth contain a 
giant or render batk again from the cognifee, of the 
land itfelf ; or of fome rent, common, or other thing 
out of it, and by which lemainders are limited, ff^eft. 
§§21, 30. A Fine is alio foinetimes i ailed a double Fine, 
when the lands lie in fevcral counties. 

Lands that are bought of divers perfon s may pafs by 
one Fine, and then the writ of covenant muil be b'rought 
by all the vendees againll all the vendors, and they muil 
every one of them warrant for himfelf and his heirs ; and 
fuch a Fine is good, Shep. Touchji, c. z.p. 1*9. And fuch 
joint Fines feem rcafonablc, when the feveral purchafes arc 
of. fmall value, though they are ex gratia See irdf on 
Fines. 47 ; where an order of the Chancellor is inferred, 
authorizing the curfitor to Hay the writ when there is 
more than one demandant and one deforciant, except co- 
parceners, joiiftenants and tenants in common. It is* 


now the praftice to permit two fbparate purchafes to 
•comprized hi one l^ine on an affidavit that the value of 
them together does nor exceed 200/. 

The firll kind of Fine fur eognixance th dtotixom * 
is a (ingle Fine levied with proclamations, according to 
► the Stat, 4 T.f, 24. It is, as has been ahead} fa*d. the 
principal and jurifl kind of Fine\ and this becaufe it is faid 
to be executed, as it gives prefen t polTeffion (at lead 
in law) CO the cognifee, fo that he needs no writ of hat. 
fae.fe fnam^ or Other means for execution thereof ; for 
it admits the polTefllon of the lands, of which the Fine is 
leviA, to pals by the Fine, fo that the cognifee may enter 
and the ellate is thereby in him, to fuch ufes as are de- 
clared in the deed to lead the ules thereof ; but if it be 
not declared by deed to what ufe the Fine was levied, 
fuch Fine (hall be to the ufe of the cpgnifor that levied 
the fame. 2 Inf. 513. If the, cognifee of a Fine levied df 
lands, pay money unto the cognifor at the time of tip 
Fine levied, and there is no ufe declared of the Fine, tho 
law will conHrue the Fine to the Ufe of the cognifee : 
and if there be no money paid by the cognifee, nor any 
ufe declared, the Fine ihall enure to the cognifor that 
levied it. Pafeh. 23 Cat . B. R. Where a Fine is levied 
to the u(e of two perfons in tail, ^c. in confideration of 
marriage, though the deed to lead its ufes doth not 
mention any marriage had between them, yet it hath been 
adjudged, that the eflate- tail is executed h fore marjiage\ 
for the Fine ^th carry the ufes, and they are perfeded 
by the Fine, fiotwithHanding the Confideration is per- 
fedled afterwards ; but without a Fine, the marriage mult 
be had, before any ufe could arife. i Leon. 138. 

If a feme covert alone declares the ufes of a Fine in- 
tended CO be levied by hulband and wife of her land, and 
the hulband alone declares other ufes ; it hath been held 
that both declarations of ufes are void, and the ufo (hall 
follow the ownerlhip of the lands : But in another cafe ic 
was determined that the ufes declared by the wife were 
void ; and the ufes declared by the hulband, good only 
again/I himfclf, during the coveiture. If hulband and 
wife levy a Fine of the lands of the wife, and he alone 
declares the ufes, this (hall bind the wife, if her dilTenc 
doth not appear ; becaufe otherwife it lhall be intended 
that Oie did confent. 2 Rep. 56, 59. Though there be 
a variance between a deed declaring ufes, and the Fine 
levied ; yet, if nothing appears to the contrary, fuch Fine 
by conilrudlioi|$of law lhall be to the ufes declared in 
the deed, and which is evidence thereof: and where a 
Fine varies from a former defeription, it has been held 
that a new deed made after, will declare the ufes of the 
Fine. It is not ablo lately ncceHary, to in fere the word 
Ufe, in the declaration of ufes of Fines ; for any worda 
which Hiew the intent of the parties will be fuificienr.' 

I Ld. Riiym. 289, 290. 

A Fine fur conuz,a/tce de droit come ceo, f^c. may not be 
levied to any perfon but one that is party to the writ of 
covenant ; though a vouchee, after he hath entered into 
the warranty to the demandant, it is faid, may confefs 
the a^ion, or levy a Fine to the demandant, for he is 
(hen fuppofed to be tenant of the land, though he is not a 
phrty to the writ ; and yet a Fine levied by the vouchee 
to a firanger is void. No Angle Fine can be with a re- 
mainder over to another perfon not contained in it: But 
if levy a Fine to B, fur conuxance de dioit come ceo. and 
4 A 2 B.by 
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j^. ly the fame concord grant! back the land again to A. 
for life^ remainder to £. the wife o/ A* foe her life, r^r 
mainder to A. and his heirs ; this will be a good Fine# 
248. 249. 

The fecond fort of Fine fur conu%anctde droit tantum, is 
faid to be a Pine executory, and much of the nature of a^ 
Fine fur concejffit ; Though it it mod commonly made ufe 
of to pafs a ftvtrjion, it is alfo fometimes ufed by tenant for 
life, to make a releajt (in nature of a furrender) to him 
in reverfion, but not by the word fwrendet'i for it is faid 
a particular tenant, as for life, cannot furrender \i\% 
term to him in reveriion by Fine ; but he m^ygram and 
rekafe to him by Fine. Plozvd. 268: Dyer z 16, A Fine 
upon a releafe, ihall not be intended to be to any 
other ufe, but to him to nvhom it is levied, 3 Leon. 61, 

The Fine fur concejjit, ufed to j^rant away efates for life or 
years, is alfo executory, fothat the cognifees mud enter, or 
have a wiit of hah fae.feifinam to obtain poiTeflion ; if 
the parties to whom the ellate is limited, at the time of 
levying fuch Fine, be not in pofleffion of the thing 
granted, 

rhe Fine fur done grant render, is partly executed 
and partly executory ; and as to the part of it, is al- 
together of the fame nature with a Fine fur conuxamt de 
d)oit >ome <jo ; but as to theyg.ond part containing a grant 
and render back, it Is taken in lam to^ he rather a private 
roHiuyiin e or charter hetvvcen patty and patty, and nor as a 
writ of judgment upon record : and this render is fome- 
times of the whole ellate, and fometimes of a particular 
ellate, with remainder or remainders over ; or of the re- 
verfion ; and fometimes with refervations of rent and claufe 
of didrefs, and grant thereof over by the fame Fine. 5 
Rep. 38. 

A. /f. anJ C. D, levied a Fine of lands, and the cog- 
nlfee by the fame Fine rendered back the land to A. B. 
in tail, referving a rent to himfelf, the rent and re- 
verdon; (liall pafs, though in one Fine ; and it (hail enure 
as feveral Fines. Cro. Eiiz. 727. 

It is faid, a and render of land, cannot be im- 
mediately in primo gradu to a perfon who is no party to 
the writ ; but mediately, or in fscundo gradti, it may. 3 
Rep, 514: Bto. 108. The Fins with grant and tender, 
differs from the Fine fut conmance de droit come ceo, ^c. 
as chat mull be levied of the land in the original ; but 
the grant and render may be of another thing than is ex- 
prclied in the original : chough to make a good grant and 
lender, the land rendered mull pafs to ^^cognifee by the 
Fine ; for he cannot render what he hath not. 3 Rep. 
98, 510. . 

A man may not by this Fine referve to himfelf a lefs 
edate by way of remainder than the fee . and the render 
of a rent (if any be) mull be to one of the parties to the 
Fine and not tea (Iranger. Dyet 33,69; zRcp. 39. To make 
a leafe for years, t^c. by Fine witli a render; the leffee 
mud acknowledge the land to be the right of the leffor 
that is feifed thereof; and then fuch leffor grants and ren- 
ders the fame back again to the leffee, for a certain num- 
ber of years, referring rent, and this is a good Fine : 
but if the leffor be tenant in tail, then to bind him, he 
and the leffee arc to acknowledge the tenements the right 
of A. B. who is CO reiid<*r the fame Fine to leffee f 01 yeats, 
she remainder tO ths leffor and ha belts, ^c, 44 Ed. 3*45: 
Z Leon. 206. 


A Fine and lUnder sf'a tomv^Muei at common law, and 
makes the coguifor, on the render back, a nnu purehefor ; 
by which, lands arifingon the part of the mother, m^* 
go to the heirs on the part of the father, fAc. i Mh 

A Fine and Deed to lead the nfes^mre to l:|p<i$niidered 
as one conveyance ; nnd i^e^:,re the Fine operates ac- 
cording to the iechrzy^m ufes. Doug, 45 : 2 fFilf. 220, 

All forts of Fine^ general may enure as a confirmation 
of a former eftati^hich was defeefibh heforc, 1 Sand, 261. 
So a Fine ma/lmure by way of extinguijbment ; therefore, 
if tenant in tail makes a leafe, or other edate to A, and 
afterwards levies a Fine to B. the leafe, or other eilate, 
ihall be indefeifible ; for his right during fuch former 
edate was extin6l by the Fine. R, Jon. 60 ; Cro, Jac, 689. 
See this Didl. title Efiates. 

Where a Fine and Recovery is of fo many acres in S, 
the party intereded (hall have his eledlion where and 
in what parts of the edate the Fine and Recovery (hould 
operate. Blany (Ld.) v. Mahon ; Bro. P. C, 

A Fine does not but only comprifes the Izndz 

whereofic is levied; fothat it is in all cafes extremely 
proper to have a declaration of ufes ; that the very lands 
comprehended in the Fine, and intended to pafs by it, 
may be precifely afeertained. 1 Cruife,cap. 7. 

Fine by E. to the ufe of himfelf for life, remainder to 
his wife that Jhould he at the time of his death, for life ; rc- 
mainder to the Ton of E. in tail. R. took to wife A,. 
A Pine levied by E, and A. his wife, who afterwards fur- 
vived him, and oiher ufes declared, is no bar to her, be- 
caufe it was uncertain who would be the peribn ; buc 
had the petfon been lertain, there perhaps, notwithdanding 
it was but a poffibility, it might have been a bar ; per 
IValmJley, J, Cto. Elt%, %1b.pi. 31. 

Ill, A Fine may be levied of every fpecles of real 
property, as of an houfe, or mejfuage, manor, caftU, ojfice, 
rent, Iflc. and in general it may be laid down as a certain 
rule, that a Fine may be levied of every thing, whereof 
a pr<ercipe quod reddat iiei ; or of any thing, whereof 
a pr.rcipe quod facuit lies ; as culloihs, (ervices, lAc ; or 
whereof a proecr<e quod per mitt at, or piactpe quod /<?- 
mat may be brought, z Injl. 5 13. 

As Fines may be levied of things in poffefiion, fo they 
may be levied of a remainder, or reveriion, or of a right 
in futuro. 3 Rep, 90. 

So now, (ince the Stat. 32//. 8. e. 7, (fee title Tithes,) 
it may be levied of redorie^, vicarages, tithes, penfions, 
oblations, and all ecclefiallical inheritances made tem- 
poral. Of a chantry. So it may be of a feignory. Of 
all fervices ; as homage, feaiiy, &c. IFc/i. Of common 
of padure. Ol a corody. Of an office ; as of theculludy 
of a fored. Of a buiiary. 0 / two pools and a hdiery 
in the water of D. Of an annuity. Sec IFefi Symh. 6 , 7 ; 
Shep. louchft.c. 2^ 

A Fine may be, and ufually is, levied of a (hare in 
the Hew Rivet IVatet, by the clelcription of fo much land 
covered by water ; and when a Fine and Recovery of 
fuch (hare, is neceffary, xn regard the New River runs 
through tne liivcral counties of Hertfctd, Middlefx and 
London, there mud be three feveral Fines and Recoveries. 
2 P.lVms.\i%. 

Where money is agreed to be laid out in lands to be 
fettled in tail, a Fine cannot be levied of the money, 
but a decree of a court of Equity can bind it, as much as 

a Fine 
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a Pine atone could have bound the land if it had been 
bought and fettled. I P. iPmu I30 : 2 Atk. 453 : 3 Atk, 
► 447 : 1 Fm, 146 ; and See 1 P.fFms. 471, 4S5 ; 1 Bro. 

Fines itsty he 4 A|pH of alPthings in effty tempore Jimsy 
which are inherjllable^najjot of things uncertain ; or 
of lands held in tail by the kin^^etters patent ; of land 
redrained from fale by aft of parliv^nt, or of lands in 
right of a man’s wife, without the wrtoife^r. 5 Rrp, 

Weft* § 23. Norofcpmmon without number. Ctni/t, 121. 

A Fine may levied of a rent charge, or of a chief 
rent; and if a perfon who has a rent^charge, levies a 
Fine of the land, out of which the rent-charge i/Jues, it 
will bar the rent-chargt* though the Fine be levied of the 
lantj, and no' of the rent-charge. CruifeyC, 7; and the au* 
thorities there cited. * ‘ ^ 

A Fine mav be levied of an undivided moiety, or 
fourth part of a manc^r, ai well as of the whole. 3 Rep 
S8. But where a F'ne is levied of a manor, nothing but 
a real manor will pals, and not a manor by reputation 
only. Crutfe, c. 7. 

I'he word tentment is not a fuflicient defeription of any 
thing whereof a Fine is to be levied : for a tenement may 
conlifl of an aJvowlun, a houfe or land of any kind : and 
therefore a Fine levied of a tenement is void, or at Icall 
voidable by writ of error; bu^ a fine of a meffnage or 
tinement w -uid piobabiy be now held gjod. Qutfey e. 7. 
See title Ejet’lment, 

And aim il any kind ofeonrrad may be made and ex- 
prefTed i>y a Fi'ic, as by a deed , and therefore it maybe 
io mide ibatone of the parties (hall have the land, and 
the iher a rent out of it ; and that one (hall have it for a 
time, Hnd another for another time; aKoa ieale for yeais, 
or a jointuic for a wife, may be made ; and a gift in tail, 
and a remainderover, may be limited and created thereby. 
1 Rep, 76. 

IV The King, and all perfons who may lawfully 

f ;rant by deed, m <y levy a Fine ; but not infants, ideots, 
unaticks, y Rep 32. A corporaiion-folc may levy 
a Fine of land which he has in his corpoiate apacity ; 
but bifliops, deans, and chapters, pailons, t^L. are re- 
ftrained from levying of Fines to bind their fucceilbrs. 
But a Fine cannot be levied by a corporation aggregate; 
for 1C cannot a£l but by uttorney, and it cannot make co- 
nufance by attorney. All perlons that mriv be grantees, 
or that may take by coniraft, m.iy take by Fine ; though 
in cafes of infants, feme coverts, perfonb attainted, aliens, 
Cs’e. who, it it is laid, may t.tke by Fine, before the in- 
groiling of the Fine, there goes a writ to the juflices of 
C* B quod pn mitt a 7 it fi*iem levari, Lii.' 66 g. Tenant in 
fee-fimple, fee tail general, or fpecial, tenant in remain- 
der or revcifion, may levy a Fine of their eltates ; fo 
may tenant for life, to bold to the cognifee for life of 
tenant for life ; but a perfon who is tenant, or hath an 
intereil only for years, cannot levy a Fine of his term to 
another. 3 Rep. 77 : 5 Rep. 1 24. 

It is nor necelfary Co be in poilellion of the freehold, in or- 
der to levy ^ Fine ; but if any one entitled to the inheri- 
tance, or CO a remainder in tail levies a Fine, it will bar 
his lifue, and all heirs who.derive their tide through him. 
333. 

A Fine by a man non compos y though it ought not to be 
kvied| binds for ever when it is levied. So a Fine by a 


man attainted for treafon, or felony, binds ali but the 
king, or the lord of the fee. Wefi,Symb. 3. a: See a 
Wtl/^. 2 20 So a Fine by an infant, or feme covert with* 
out her hufband, binds till it be avoided. Vide Com Dig. 
tit. Baronzfid Femey Enfant, (D. 2.).— See 2 Dlaii. 

1205, a Fine acknowledged dene ejfe by z feme co* 
wty whofe huiband was abroad, before the Lord Chief 
Judice then in Court. 

If commiflioners take a Fine of an infant, He. the court 
will grant an attachment againft them; and upon ex- 
amination and infpedtion/ the Fine fliall be vacated. R* 
Skin. 24. 

Lands aHured for dower, or term of life, or in tail, to 
any woman by means of her hulband, or his anceftors, 
cannot be conv^rd away from her by Fine, He, without 
her a 61 ; but if a woman and her hufband levy a Fineof 
her jjin’^ure, ihe is barred of the fame; though if the 
jointure be made after coverture, when the wife hath an 
ell d. on to have her jointnre, or dov^er on the hu/band’s 
death, it is faid this will be no bar of her dower in the 
refidue of the land of the hulband. Dyery 358 z Leon.. l8j» 
See ti Ifs Dov'c} : yomnoe 

No F ne of the hulband a'one, of the lands of the wife, 
lhall hurt her, but that llie or her heirs, or Aich as have 
right, may avoid it ; but if Ihe joins with him, it lhall 
bind her and her heirs. Women covert ough' to be cau- 
tiou<i in levyiitg > ines with their hulbands of iheir own 
lands; and if a married woman under age levies a Fine 
of her lands Ihe cannot reverfe it during her hulband’slife, 
nor lifter his d<Mth, if (he be of full age when he dies ; 
but if the hulb.tnd dies during her minority, Ihe may. 
Dyer 359: WootC s In ft. z\7^. A married woman ought 
not to be admitted alone without her Irulband to levy a 
Fine ; and if (he be received, the hulband may avoid the 
Fine by entry ; but if 4 iedo not, it is good to bar her and 
her heirs, except (he be an infant at ihc rime of the Fine 
levied ; the huiband and wife together may diipofe of her 
lrind,LJr. 12^^. 122. If baron and feme levy a Fine, 
the feme within age, (he may be brought into court by 
hahtas Loipusy and if it be found by infpeflion, that 
Ihe is under age, it hath been adjudged, where tbo 
baron and feme brought a writ of error, that as to both, 
quod finis rc'VOcctur. 1 Leon. 116^ 3 Salk. l68# 

Hafband and wife, tenants in Ipecial tail, the hulband 
only levies a Fine, this bars the ilTuc in t«il ; but it re- 
mains in right to the wife as to heilelf, and to ali the 
elh^es and remaindeis depending upon it, and all the 
conlequenccs of benefit ^to herfelf and others, fo long as 
Ihe lives, as if the Fine had not been levied. Hoh. 257, 
259. If a hulband make a feoffment of the wife’s J.md, 
upon condition; which is broken, and the leoffee levies 
a Fine, and the hulband and wife die having iilae, and 
five years pafs ; the heir is hatred to enter as heir to the 
father upon the condition, but he (hall have five years after 
the death of his father, as heir to his mother. Ploivd. 

When the huihand and wife join in a p'ineof the wife’s 
lands, all the eifate pnfielh from her, and he is jcined 
only for conformity ; lo that if ihc Fine levied by hufband 
and wife in fucl^^a cafe be reverfed, fhc (bail have relU- 
tution. 2 Rep, 57, 77 A hulband and Ivs wife cove- 
nanted CO levy a Fineof the lands of the wife, to the uto 
of the heirs of the body of the hulband on the wife, re- 
mainder to the hulband in fee; both dying wiihour illue, 
it was held that the heir of the wile had the title, becaufe 

tho 
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the limitation, to the heirs of the body of the hufband, 
wns niPrcly void, there being no preetdent ellate of free- 
hold for life, Arc» to fuppoit it as a remainder, 2 Salk, 
Cyi; : 4 Moff. 253. 

to ff/nes toxer/, the bonks which fay, that a Fine /hall 
not bind a woman undtr coverture unlcfs flic be exa- 
mined, muft not be undcrilood as if it were in her power 
to reverfe the Fine for w.mr of her examination, but they 
arc to be underflood in this fenfe, chat the Judge ought 
not to rcrci\ea Fine fiom a feme coven without examining 
her, led it flioiilJ not proceed from her own freedom and 
choice; hut it fu(liaf’inc be once .'ulni’utcd, and recorded 
without any examination, though the judge has omitted 
a verynetefl'ary part of his duiv, yetthe Fine fliall Aand, 
and neither the feme nor her heija AiaII be admitted to 
aver that flje was not examined ; for that were to leflen 
the credit of the judgment ot the courts of juflice, 
whicli is the hi^hed evidnicc ot the law. 2 AVtu 
yf/r. s27 ; See 1 /«//. i;i t?. in ilie note already re- 
feried to ; in which arguments are brought to prove (ap- 
parently with great force and luftico) that the common 
notion, of a Fine binding / merely by rcafon of 

the fecret examination ot th^ wife by the judges, is in- 
coiTcft. If the fecrct evam.^jation by itfelf was fo ope- 
rative, the law would protide the means of elFcdually 
adding that form to ordinary conveyances, and fo make 
them conclufive to 7/<j cCi’^u equ.dJv with a Fine. But 
it is clearly otherwife; and except in the calc of convey- 
ances by cullom there mult be a d finding for the fice- 
hold, and inheritance ; or the examination, being extra- 
judicial, is ineffedual. This mode of binding jmt < lo'un/ 
by the judgment of the court in a real adton, appears 
to have arifeii from admitting them and their hulbands 
jointly to defend actions bi ought ag.dnil the feme for her 
eflate, theadverfe judgment on wliich was tinnl < 7 gainfl 
the feme.— When the iraiifaion was made to the cafe of 
friendly fuits, the form of fecret examination was intro- 
duced to avoid any undue influence of the iuifband. 
That the examination of a feme in other cafes does not 
bind her to the alienation of her property. See 2 Injl. 67 ^ : 
Ke'd^, 4 — 20.— The juft explanation therefore of the 
lubjciJl feems to be, that the pendency of a real adlion for 
ihe freehold of the land,inconrequence of previoufly tak- 
ingout an original writ, (without which preliminary, even 
at this day a Pine is a nullity,) fliould be deemed the 
ptimary of a Fine's binding a feme covert; and 
that her fecrct examination on taking the acknowledge- 
ment of the Fine, is only a fccondary c.aufe of this opera- 
tion of Fines ; See ihis Di£f title Baron and Ft me VIIF. 

If a widow having an cftaicin dow'cr accept ot a Fine, 
and by the fame Fine render back the land for 100 years, 
this rf a forfeiture oj b.r efaU within the Stat, li H* 
7. c. 20. See ariU 1.3. 

jd. feifed in fee levied a Fine to himfclf for life, re- 
mainder to his wife in tail-male for her jointure: had 
ifliie male; hutband and wife levied a Pine and fufFered 
a recovery.— After tlic death of the hufb.ind and wife 
iflue male entered by force of the S/at. 11 i/. 7. and held 
lawful. "I’his cafe i;> out of the letter, though within the 
remedy of the Ilatute, forflie neither levied the Fine, Ufc. 
being iole, or with any after-taken hutband but by her- 
felf with the hutbind who made the jointure. Co. Lht. 
365 h. See turthcr Fin Ahr. jointrefs I. K. Rac Ahr,T^if~ 
continuance (D) ; as to what thall be deemed a forfeiture I 


within the ftat. itff.y. c. $ aird ftiall talce ad- 

vantage of it. 

If tenant for life grants a greafn eftnte by Fine tkan^ 
for his own life, it is a forfeiture : ^jH^here 
/yif, and rematntUr for life ^ and th^^ip^nrlifrlevy a Fine 
to him in remainder Wfjk their eftates are 

forfeited ; the tenant by levying the Fine, and the 

remainder-man forWc by accepting It. 2 Lev, 109. Where 
a Pine is Ievie 4 J^;^nant for life, for a greater eftate, the 
Fine may be good ; but it is a forfeiture of the eftate of ten- 
ant for life, whereofhe in remainder, ^i.may take prefent 
advantage and enter: and when a perfon enters for a for- 
feiture, all eftates arc avoided. Dvir 111. Tho' if fuch 
a tenant for life levy a Fine fur ^rant et reletife to theeog- 
nifep for the life of tenant for life ; or by a Fine grant a 
rent out of the land for a longer time, the Fine is good, 
and there will be no forfeiLureof the eftate of tenant for 
life : fo likewife if a Fine be levied of lands by tenant for 
life to a ftranger, who thereby acknowledges all his right 
to be in the tenant for life, and releafes to him and his 
heirs. 27 Efl. i. 1 : 44 Ed. 3. 36. 

If there be tenant in tail upon condition not to alien, 
or difeontinue the lands, if he doth, the donor to 
re enter; and his iflue levy a Fine of the land, this is a 
forfeiture of the eftate. 1 Leon. 292. An eftate being 
fettled on hufband and wife for life, remainder to flrft and 
ocher Tons in tail, with remainders over; after the birth 
of their cldeft Ton, they by releafe and Fine, mortgaged 
the lands: on a bill exhibited againft the fon to redeem, 
i3'e. he pleaded the marriage fecclement of his father and 
mother, whereby they were but tenants for life, and that 
his Fine was a foifeicurc of their eftate ; and fo it was 
adjudged. Preced. Cane. Bift it is faid where a 

wife by fcttlcmcnt has only a truft for life, if flie joins 
with her hufband in a mortgage in fee and Fine of the 
lands; this truft is not forfeited, as it would be in cafe 
of a legal eftate. i P. IPms, 147. 

As to Fincsl evied by an infant^ chough ftriflly fpcaking 
all contradls made by infants are in their own. nature 
void, becattje n tonvaR ;j an adi of the under Jland'tng.^ rwhich 
during then ntjanev^ they are pr‘efumed to fw.ini ; yet civil 
focieties have fo far (Supplied that defed, and taken 
care of them, as to allow them to contrad for their be- 
nefit and advantage, with power to recede from and va- 
cate it when it may prove prejudicial to them: now the 
method to fee afide fuch a con trad mult be by matter of 
equal notoriety with the manner in which it was made; 
and therefore if an infant levies a Fine, which is no more 
than his own agreement recorded as the judgment of the 
court, he mult rqvcife it by writ of error, and this muft 
be brought during his minority, that the court of i?. R. 
may by infpedion determine the age of the infant ; 
but the judges may in fuc h cafes infonn themfelves by wit- 
nclTes, church-books, 'j’e. 2 Ne 0 Ah,, 526: Co, Liitm 
o^^ob'.Moot 76 ; 2 Rol. Abr, I 5 : Pro, tit Enu : Bro. tit. 
Finest 74, 79 : 2 Inft. :|.82 : 2 Buljl, 320 ; 12 Co, 1 22.- See 
this Irfan t .md the ftat. 7 Ann,c. ig, there cited. 

With regafd to iJtots and lunaticksy it is nccclT.iry to 
diftinguilh between their ads* done in paisy and ihoie fo- 
lemnly acknowledged on record ; though the law is clear, 
that id neither cafe are they* admitted to difable them- 
fclves, for the infccurity that may arife in contrads from 
counterfeit madnefsand folly, but their heirs and execu- 
tors may avoid fuch ads inpaisby pleading the difabiliiy ; 

becaufe, 
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it they CM prove it, it muS be prefumed rral, 
fince nobody can be thought to counterfeit it, when he 
^ can expe^ no benefit from it himfclf. 4 Ce. r24: 12 Co. 

1 24 i Co. Lit. 247 t Bro. lit. Fait, 62 ; Oa, Elt%. 398, 62a : 
- F.N. B. 202. 

. But neitner the luntAj^jj^Imrelf* nor his heir* cm 
vacate any a<fl Of his donP^K.^^ court of n.orth, and 
therefore if a perfon non aol^owledges a Fine, it 

ihall fland againfl him and his heirs; ^ 5 ej;jhoogh the judge 
ought not to admit of a Fine from a ni^under th.it dif- 
ability, yet when it is once received, it (ha^ never be 
reverfed, becaufe the record and judgment of the court 
being the highcll evidence in the law, prefuiAes the co- 
nufor, at that time, capable of contra^ing; and there- 
fore the credit of it is not to be con celled, nor the record 
avoided by any averment againil the ti uth of it. 4 Co. 1 24 : 
12 Co. 124: 2 Inf 483 : Bio. tit. Ftms, 75 : Co. 

See this Did. title Lltots and Lunatuks. 

By the Common-law if an infiint or ideot has by any 
negled or contiivance been permitted to levy a Fine, his 
declaration of the ufes thereof will be good, fo long as 
the Fine remains in force; and if the Fine is never rCverfed 
his declaration of the ufes will be binding and conclufive 
on him and his heirs for ever, becaufe the law will not 
prefume that a Fine, which is a folemn ad on record has 
betn levied by a perlon labouring under fuch difabilities ; 
and therefore until the Fine which is the principal is an- 
nulled, the declaration of the ales thereof will remain 
good. Thus Hands the Common-law on this point , 
but as the Court of Chancery has in many inflances, 
compelled perfons who had obtained cllaces under a Fine 
in a fraudulent manner to reconvey them to thofe who were 
really entitled thereto : fo that Court will interpofe its 
authority in cafes of this kind, and not fufFer the de- 
claration of ufes of a Fine levied by an ideot to bar his 
heirs; as no fpecics of fraud can b more evident, than 
that of obtaining a conveyance fiom a perfon of this 
di/cription. Ciui/e c. 15. and fee poH VII. 

V. FiNfcS are now levied in the court of Common Pleas 
at IViftminJltr, on account of the Solemnity thereof, or- 
dained byjhc Ztat. 18 Ed. i. 4 ; before which time they 
were fometimes levied in the Exchtque) , in i)[itCou?itj-Couris, 
Coutts Baton, i^e.^ I'hey m.iy be acknowledged before 
the Lord Chief Juflicc of the Common Pleas, as well ip, as 
out of, court, and two of the julliccs of the fame court, 
have power to cake them in open court: alfo juAices of 
afTife may do it by the general words of their patent or 
commiifion ; but they do not ufually certify them wich^ 
out a ipecial writ of dedunu^ pott/lattm. 2 hft. 512 . 
Dye) 224. The Chief Jullice of C. P: may, by the pre- 
rogative of his place, take cognifanceof Fines in any place 
out of the court; and certify the fame without any writ 
of dedtmus potejiatem. But the Chief ]uilice of England 
cannot, nor any other of the jullices, except the Chief 
JufUce of C. P. who hath this'fpecial authority by cuitom 
and not by any Hatute. 9 Co. Read. 

The King by patent or commiflion, with a non ohjiante^ 
may give power to A. and B, juihees of ailife in a circuit, 
when A. is not a^dge of either of the benches, only a 
ferjeant at law, (Sfr. to take the cognifanceof all Fines 
jointly and feverally; and upon fuen a com mi (lion, the 
cognifance of a Fine taken by A. will be good, without 
any dedtmus potejiatem fued out before, or after it. Jink. 
Cent. 277 . 
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Fine? ipjyr be, an 4 are levied in the city of by 

ftat. 43 EiiTi. r. 15. 

Ill the coMoty palatiqe of Cbefter, by Jlat. 2 ^ 3 £ 6. 
r. 28. 

In the county palatine of Lancafet flat. H.%, c. 19. 

In ihat of Duthnm by Jlat. 5 EUx,. c 27: AnJ in the 
courts of groat feffions in irales by Hat. 34 y 35 i/. 8. 
t*. 26. J 40. 

The tenure of Deme/ne being a fpecics of piivi- 
leged villenage, the tenants thereof could not iuc nr be 
fued for ihcir lands m the King’s courts of Cojnmon-Iaw, 
buaJiad the privilege of having jullice adminillcred to 
them in the court of the manor by petit of dto.t dje 
dire^ed to the bailifls of the King’s manors or to the 
lord of the manor whereof the kinds were held. In 
conlequence of this principle no Fine could be levied by 
a tenant in ancient dcnicinc in the court of Common 
Pleas; but as fuch lenanis wcie allowed to com.mence 
adlions in the court of r!ic manor, they were alio permit- 
ted to compound their Puts ; by which means Fmes haver 
at all times been levied of l.imis held in ancient demcTnc 
upon little writs of right clofe in ihecourtof the manor. 
Theie Fines work a dilcontinuance ; and the reafon is be- 
^ufe the freehold is recovcicd in the adlion; every re- 
.coveror being fuppofed to recover a fee fimple ; and the 
recovery of the fee fimpIe muH work a diicontinuapce* 
iCiufeg^b: edition 17 86. 

Fines are alfo taken by commidioners in the country, 
im powered by dedtmus potejiatem ; the writ of dedimus dotb 
furmife, that the parties who are to acknowledge the Fine 
aic nor able to travel to IVeflmin/le) for the doing thereof: 
thtfe comnnilions, general and Ipecial, ilTue out of the 
Chancery. By the Common lau all F'ines were levied in 
court ; but the S/at. of Carlijle, 15 Ed. 2, allows the dt^ 
dimus potejlatfm to commiflioncrs, who may be punifhed 
for abufes, and the Fines taken before them fee afidc : 
and it is faid an information may be brought by him in 
rcverfion againlt commifiioncrs, who take the caption of a 
Fine, where a married woman, Ci/r. is an infant. 3 Lev. 36. 

In the levying of Fines in court, a pleader Ihall fay Sn 
jnjiice conge iP atcordn, i^c. i. c. he defires leave to aumd 
0) eigtee : and when the Aim for the King’s Fine is agreed, 
after proclamation and cr)ing the peace the pleader Hiall 
repeat the fubdance of the Fine, ^c. See Stat. dc Ftnihus^ 
1 8 Ed. i Jl.^. 

Touching the fotm of Fines, it is to be con/idcred upon 
w'hat writ or adicn the comord is to be made ; and (here 
mull hrll pafs a pair of indentures between the cognifor 
and cognilcc, whereby the cognifor covenants to pafs a 
F me to the cogniAe of fuch things, by a time limited ; and 
thefe indentmes preceding the Fine, are laid to lead the ufes 
of the Fine. But by the fat. s^Ann. c. 16, the ufesof a 
Fine, ^c. may be dccl.irtd ajtt) the Fine hvud, and be 
good in law. Upon thi^ the uv// oj coa,enan\ is brought 
by the cognifee againft the cognifor, who then yields to 
pafs the Fine before the judge, and fo theacknowlcdgciner.c 
being recorded, the cognifor and his heirs are prcfcntly 
concluded, and all perfons (llrangers not excepted) after 
five years pall; and if the writ, whereon the Fine is groiind- 
ed, be not a njoiit of lovenant^ which is ufual, but of nvaiian- 
tia chartiC, or a writ of right, or of culfoms and ferviccs, 
£:/c. then the writ is to be ierved upon the party that is to 
acknowledge the Fine; and he appearing doth it accord- 
ingly. ii'eji,^ ly. Dyct 179. 
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Ic is the l\Btote iftf Jfftiius i 3 E. which direAs 

that a final loneotd cannot be levied in the King’s court, 
without origtnal writ. And when a Fine is palTed, it is 
to be in the prefence of the parties, who are to be of 
full age, and good memory ; and if a feme coven be one, 
Ihc i^ be privaielv examined if (he confent freely ; 
for if ihe doth not, the Fine cannot be levied. By fiat \ R 
3 e. 7, when a Fine is ingrofleJ and read and proclaim- 
ed in the court f)f C. //. a rranfcripi is to be Tent to 
the juftices of aflife, and another to the juflices of the 
peace of the i )Ufi(y where the land lietli, to be openly 
procla'ymni at their tcveral tefllions, whu h being cernfird, 
concludes all pc'rons; but querc whether this is not 
fupcriedcd by :he5<vi/. 4 H. 7. c 24, which declares that 
the pro I ir.ati ns in court being made, the Fine fltall 
be hnal ? Sre an*'’ 1 . 

7 ’lic d <y and year of ar hnowledging a Fine, and 
\varr..nt of attorney r the fu i/i.r.g a recovery, arc to be 
certified ui.h the coiuord : ind an oheeis eroded for 
the srr of writ.' K/** J ices, tiicfccs whereof arc 

Jimitid and appointed b) /'. / 23 E^z,. r. 3. 

Vr. See Gkn'I' RALLY as to the efied of a Fine ante I. 
3. — More part’C'’l.ir!\ , 

Intc'eH^ in cD.itcs n hie h m^y be barred by Fine, arc 
eiilier inteteP^s by i 'rn l(hv,\ (>r hycifiotJ\ as copy- 
holds, rii/r And if I luce a icc fimob*, and nru difielled, 
and ih: difieiiur levies a Fine w'lth j^roUamaiions, and [ 
do not cld'oi with'n five years after, 1 and' my hnrs (al- 
lowance Iving made fjr impediments) are b.irred for 
ever. Eloua 3^3: } 79 ' ^ pur. -hide lands 

of another in tec, and alter, finding his (itic to be bail, 
and that a llrangcr htth r.ght to the land, levi'*s a Fine 
thereof wiiii inicnt 10 bar him ; and he lufFer' fixe yeirs 
to pals without cl.iim, ^c, he i.- birred ot his right lor 
ever : and in thefe calcs none Ih.ill be redeved in equity. 

3 .W/. S3 15^ 

/V/vrf covat have five years after the death of their 
hulbands, ro avo'd the Fine of the huibitiviof ihe wile's 
ldnd^; and alio to claim thei; dower; and il llivy do not 
iiicik** their < laiin in that lin e by aaifin or entry, they 
are baircd by ilatute D\n’ yz . 2 Rtp 93 

An infaiit (h.dl have live years alter lie comes of age, 
although he w.-is in his mother's womb at the time ol the 
Fine levied. Plrjcd. 359. And an iniant is allowed lime, 
during his minority, to revcile his own . me and pr vent 
the b.ir ; and if nor reverfed during that lime, their Fines 
will be good. 53- 

Stuvn^en out of the realm at the timt of the Fine levi- 
ed, (hail have five years afier their return to p. evenr the 
bar; and fo if they were in En Jand when itic Fine was 
levied, and within live years arc lent in rlie King's ler- 
vii.e by his coiiimanOmciit PIqiluI 36C). A peilon in 
Eiotland or Ireland fhall be faid to be out of the realm. 
4//. 7. c 24. 

Lunatics, (hall have five years ;^tcr the erne of 
their maladies, though the infi.miry happen after the 
Fiije levied, if before the lalt provlamaiioii. Phwd. ^ 6 y ; 

3 * 

And they who have divers defePls have five years 
after the lall infirmity removed; but if ihc impedi- 
ments are once wholly gone, and afterwards the party 
rclapfes into the like again, the five years fhall bc^in 
iAiciediately after the iirK removal ; and if the party dies, 


his heir fhall mt have a aew five years. Elvmd* 375 ^ 

Dyer 233. 

If a feme covert dies daring the coverture, being no 
party to the Fine, ^c. or if an inf Ant being party .tothe * 
Fine, and having prefent right, dies in his infancy ; if a 
pei/on beyond fea when the levied, never return 

a f n,on in prifon^t^ whilft therein ; or if one ntm 
compos, dies fuch/in all thclc cafes, their heirs ar^ 
not limbed to^jvi^rime. 2 A/?. 519, 520. Five years 
are given after a r'maiuder fulls ; and five years after the 
forfeit u! eoi te n a n r f or 1 i fc Phzvd. 374, 

JK futu) r interejt of another perfbn, cannot be barred 
by Fine and non claim, until five years after it happens ; 
as in cale^ of a remainder or teveffion. 2 Rep. 93 ; Rawt, 

I 5 I. And where there is no prrient nor futuie right in 
land, Uc. only a pjfibihty at the time of levying the 
Final a perion may cn'.cr and claim when he plcafcs. 
10 Rep, 49 Aifo when there is only fij^bt to a rent, 
iiiuing <jut of lands, and not the land in the Fine, the 
perforis that have it arc not barred at all. 5 Rep 124. 

No Fine bars anyeltatc in pffi'cfion or which 

is not d^vefed, or put to a right, Rep, 106, He that 
at the time of a Fine levied had not any title to enter 
lhall not be immediatefy barred by the Fine: but this is 
in cafe of an interejl not turned to a eighty where a roan 
is not bound to claim; aid not in the cafe of tenant in 
tail, barring his ifluc. See jiat, 32 //. 8. c. 36. 

When an eftate is put to a rights and there comes a Fine 
and non-« 1 :iini, it is a perpetual bar. Carter 162. 

A Vine, fur grant ct rende> was le\ied, and a fiitefaciat 
brought and judgment given, and alfo writ of feifin 
awarded, but not executed : and afterwards ^fecond Fine 
was levied and executed, and five years pafitd ; it was 
the opinion of the court that the fccond Fine barred ihe 
fiilL Ma.(h*s R^p. 191*. 2 Ntf Abt. 864. 

If a mnn attaintai of trciifon or ft lonv^ levy a fine of 
his knd, this, as to the King, and lord of wham the 
land IS held, is ‘i^oid, and no bar to their title of forfeiture : 
but as to all others it is a good bar. z Shep, Abt . z^i, 
O'.c levied a fiue, and then \\fA% outlaioed \^^r treafon ao^ 
died ; ihe iieir reveried the outlawry, and it was held the 
wife Ihould have her dower, if Ihc bring her action 
within fi^e years. Moor A Fine is levied by 

lefTce for life, ' c, wlio con'inues the poflefiion, and 
pays the rent; it Ih ill noi b n J h'* Icilbr, who (hall have 
five yeais claim a 7 er ihc uererminaiiun of the lefi'ee’s 
ellile, J'c 3 Rep. If one uoih levy a Fine of my 

land, wbil" I am in puiicihon, this will not hurt me; nor 
where a llrangcr levies a Fine of my lands let to a tenant, 
if ihe tenant pays me his rent duly ; .Vnd if there is te- 
nant 111 Mil, or for life, lemainder in tail, •'Vr. and the 
fint tenant in tail or for life, bargains and lells.the land 
by d ed inroFed, and levies a Fine to the birgaiiiee, the 
rcmai tiers are met bound \fQr the lai^ adjudges them alasays 
in pojfefflon. Rep. io6. 

Lclitcs who pretend title to the inheritance of the lands, 
cannot by Fine bar the inheritance. 3 Rep, 77. But if a 
eale is made fpr years, and the lefTor before entry of the 
leffec levies a Fine with proclamations, and the leffee 
doth not make his claim within five years, the Jeiiee is 
barredfc^and no relief can be had for him; for though 
the leifee for years cannot levy a Fine, yet he fhall be 
barred by a Fine levied by the tenant of t|ie land, lAc, 

5 Rep, 124. If a perfon hath a remainder depending on 

an 
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«» elhte for years, ana the termor 5 s ditfcifed, and a 
Fine is levied and five years pufsf the termor and 
rcvtrfio^r are barred : becaiife the termor might prefcntly 
have enured, and he in remainder had an aifife, 

§ 183. In cafe a pejfon enters upon, and puts out a 
copyholder, and theTftSh4/Q]j; doth levy a Fine of the lands, 
if the copyholder fuJer five ycaw to pafs after the di/Teifin 
and Fine, without making any the intcreft of the 

copyholder and his lord arc hercby^^^iujcd forever; And 
if d copyholder makes a feoffment in fee upon good con- 
fideration, and the feoffee levies a Fine with proclama- 
tions, and five years pafs, the lord is barred; but if a 
copyholder himielf levies a Fine, and five yean do 
pafs, the lord is not barred, for the c^ylioldcr not 
having a freehold, the Fine will be be voiWfFood\ Inft, 
247, 248. 

A Fine of ceftui que irufl (hall bar and transfer a troft, 
as ic would an eftace at law, if it were on a good confide- 
ration. Chan, Rep. And it is faid that fuch a Fine 
with proclamations and five ycai's non-claim will bar the 
remainder of a irufi eflate. 1 Vern. az6. And Fines of cefhl 
que ufe are as good as if levied of immediate poiTeflions, 
t/f . 2 Ndf. Abr. 860. 

Where the ancellor is barred by the Fine, there for 
the moll part the heir is barred alfo. 9 Rep. 105. Although 
t\it ijjite in tall be within age, out of the realm, lAc. 
when a Fine is had and the proclamations paiTed, the 
elUtc tail (hall be barred. 3 Rep. 84. 'I'he tenant in 
tail, to him and the heirs male of his body, hath three 
fons, the fecond levies a Fme in the life of the father, 
and the father dies; here the eldeft is not barred. But 
if the elder die without iffue, living the fecond, it is 
a bar to the third. Hob. y 3 ; Jenk. Cent. 96. Tenant 
in tail difeonrinues : the diicon tin uee levies a Fine with 
pioclamations, and five years pafr without claim in the 
life of tenant in tail ; l«i this caiC the iffue may have a 
formetloH, and (hall not be barred ; for his father could 
not claim. It is ocherwife where he is difleifed, and the 
diflli for levies fuch Fine; there the tenant in tail 
claim, fAc. yenk Cent. 192. 

A tenant for life, and he that is next in remainder 
in tail join in a Fine ^ it is a good bar to the iffue in tail 
for ever, fo long as that eflate-tail (hall continue. 

10 Rep 96. 

If one makes his title as heir by another, and not by 
him that levied the Fine, he is net barred. Alfb he that 
is p}ivy ht blood only ^ and not in tjlate^ is not ivithin the 
ftatutes to be barred by a Fine ; as if lands arc given to a 
man and the heirs female of his body, and he hath a 
fon and a daughter, and the fon levies a Fine, aud dies 
without iffue, this is no bar to the daughter; for not- 
wiihflandtng (he be heir to his blood, yet ihe is not heir 
to the ellate, nor need make her conveyance to it by 
him ; but if her father had levied the Ftne^ it would have 
been otherwife. Trin. 21 Jac^ See Cfo.Jac. 689. 

A Fine, cannot dcllroy an executory eflatc, which 
depends upon contingencies ^ as it is uncenain whether 
there will ever be an ellate in being for the Pint to work 
but a Fine and Recovery Will bar an eflatc in re- 
maindety as that is an ellate •qc/led. 1 LIU. Abr. 617. See 
title Recovery, Eflates by flatuie merchant, Aatuie-flaple, 
and elegit, may be barred, if a Fine is levied, and thofe 
that have right fuffer five years to pafs wi^Jiouc claim, 

VoL. L 
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5 Rep. 124. If a Fine be levied of lands in ancient deMitlb€ 
it doth not bar by the flatutc of non-claim, Lut. 78l»— 
See Unte V. 

In the cafe of Bourne v. Hunt, whtre tenant in tail (Of 
lands in ancient demefne levied a Fine, in the court of 
ancient demefne for three jives with warranty ; then 
levied a fecond Fine with warranty to the ufe of himfelf 
and his heirs ; and then bargained and fold to one and 
his heirs, the following points were determined; ifl. 
That a Fine may be levied in courts of ancient demefne.^ 
2dly. That fuch Fines arc no bar to the iffue in tail, but 
that they work a difcontinuancc : 3diy. Tha^ iHedifcon- 
tinuance decerraiaed with the three Jives, and that the 
fecond Fine made no difcontinuancc. 4thly. That the iffue 
in tail have twenty years to make their entry after the 
expiration of the leafe for Jives.— See r Com, Rep. 03 : 
(Rofdstdi.)Bto.F,C. 

As Deans^ Bijhops, Patfons, fAc. arc prohibited by fie- 
tutc to levy Fines, and may not have a writ of right; they 
arc not barred by five years non claim, and their non- 
claim will not prejudice their fucceffprs. Plowd. 238, 

the ancient Common-law, he that had right was 
to make liis claim, within a yiar and a day of the 
Fine levied and the exicutim thereof ^ or he was barred for 
ever: But this bar is now gone; and if fine without 
prodamations according to the Common law be now levied, 
he that hath right may make his claim or entry, at any 
time to prevent the bar. Co, Lit. 254, 262. 

Where a Fine may be a bar as to fomc lands, and not 
as to ocher lands, See F,N. D, 98. A Fine was levied, 
and five years paffed without bringing a writ of error ; 
and it was held a good bar within the Stat. 4 if. 7, 14: 

Cro. fac. 333. But it has been adjudged that where five 
years pafs, tl\^S fhall not hinder, where the Fine ii erro- 
neous. 2 Nelf Abi . 838. 

Although a bill in equity is not fuch an aflion as will 
avoid a Fine, if the fubjefl matter of the fuit be of legal 
jurifdiclion, yet Hill in fomc in fiances the filing a bill in 
a Court of equity, will prevent the bar arifing from a 
Fine and non claim \ and in cafes of this kind the court 
will direft a trial at law, with an order that the defendant 
fhall not fet up a Fine in bar of the plaintiff’s claim : upon 
the fame principles that fuch court fometimes dircdls that 
the defendants m a fuit at law Hiall not plead the fbatute 
of Limitations, i Cmife ^ig. Sec Phikev, Vjornycrft, i 
Bto.C.R. 289. Bro.P.C. 

A. feifed in fee levied a Fine to himfelf for life, re- 
mainder to his wife imtail-male for her jointure; bad 
iffue male; hufband and wife levied a Fine and fuffered 
a recovery.— After the death of the hufband and wife 
iffuc-male entered by force of the fiat. 1 1 //. 7 ; and held 
lawful. This cafe is out of the letter, though within 
the remedy of the flatutc, for ihe neither levied the Fine, 
fsfe. being foie, or with any after-taken hufband, but 
by hcrfelf with the hufband who made the jointure. Co, 
Lift. 3O5 b — Sec further Abr, Jointrys I. K. Bac. Abi . 

Difcontinuanee \ 10 what fhall be deemed a for- 
feiture within i \ B,y. c. 20; and who lhalJ take 

advantage of it. 

VII. Fines may be reversed for error, fo as the writ 
of error be brought in tvienty ytars,^c, and not afterwards 
4B by 
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by Sfat, lo^W li 3. r. 14. Which 20 years are to 
be computed from the time of the Fine levied, and not 
from the lime the title accrued. 2 S/n7. 1257. 

No perfon can bring a writ of enor (o reverfe a Fine, 
or any judgment, that is no/ Intithd to the laml, of which 
the Fine was levied ; for the courts of Jaw will not turn 
Out the prefent tenant, unlcfs the dtma^dant can make 
out a clear title, nkoayK lanying ivith it the ptefump^ 

iion of a good title till the ^ight oivncr appears \ befides, 
where the plaintiff in the writ of error cannot make out 
a title, he can receive no damage by the Fine, which the 
writ of error always fuppofes to be done, tho* it lliould 
be erroneous; and therefore it is no lefs than tiifling with 
thecouits of juflicc, to feek relief when he cannot make 
it appear that he has received any injury. 1 RolL Aln\ 
747: 3 36. 

But if there be fcvcral parties to an erroneous Fine, they 
iliall a'ho’n with the party that ’« enioy ilie land, tho’ 
they thcmlclves cannot have any thing, i Roll. 

Dyer 8g. 

'riui c mud be an nSlual entry to avoid a Fine. The de- 
livery of a declaration in ejectment docs not amount to 
an entry fuMicicnt for this purpofe ; even though the de- 
iendani appears tq^it, and confefles leafc entry and culler ; 
for there mud be an actual entry made antmo clamuud'^, 
whereas in ejedlment there is only a fictitious or foppofed 
entry for the purpofe of making a demife. Bernngton v. 
Parkhnrji, Bto }\ C : 2 Sfrt. 1 086. See i l\nt. 42:3 Burr. 
1897: 483,5. — But no entry is ncceflary where 

the Fine is lesied without proclamations; for the fta/.s^tl. 
7. r. 24, docs not evrend to fucli a Fine, and it may be 
avoided ai any time within 20 year's. 2 /^ 7 yi 45 .— The 
entry, when ncceffiry, mud be made by the perfon who 
has a right to the lands or by fome one appointed by 
liim. 1 Irifl, 258 a. 

Nothing can be adigned for error that contradidls the 
record; for the recoids of the courts of judicc, being 
things of the grcatcll crcilit, cannot be quedioned but 
by matters of equal notcricty with themfclvcs ; where- 
fore, though the matter adlgncd for error (hould be 
proved by uitnelfes of the bell credit, yet the judges 
would not admit it. 1 RcL /^br. 757. 

if liurc be crior in pioclamations it fhall be taken as a 
good Fine at ennmon law. 3 Rip. 86. A Fine may fland 
thoogli ilv’ pio I imations according to the daiuic are ir- 
regular, lor Fii.cb arc matters of record and remain in 
fuhilan e rnd form as ^hev wi-re before. PUejil. 265. 

lien e it is, that In a writ of error to reverfe a Fine, 
the phinillf cannot adlgnth/t the conufor died beloie 
t!ie tt r’ of the dediniu^ Jla*tm becaufe that tonriadiiis 
llic re,ord of the conuzmee f iken by the commifiioners, 
whith evidenilv diev^s, that the Ci.nufor was then alive, 
becaufe they toi k his conufance after they were armed 
witn th'- (c:r million and the iflued. Djtr 89/^: 

1 Pol. Air 757: Cro.EU. 469. 

But the p'.i'nt ri in cir»>r may fay, that after the ro- 
nufa Ci takti), and ^ i fn)t the certificate thereof leturncd, 
the lO'Tifr died ; bcc.iufe this is confident with the rc« 
cord. 1 R /. Abt. 757. 

B) the iliirograph of a Fine the caption appeared to be 
on the 2^d of Deumhc* , whereas in fa^l the Fine was 
not acknowledged ci i the 2d of yiunh following, and 
this was odcjed to be proved. Dui the court refufed to 
admit the evidence, being of opinion, that no proof of 


the time of acknowledging a Fine ought to be admitted 
contrary to, or againd the chirograph thereof; and that 
the record which is the chirograph of a Fine, caaeiot bo 
falfified till it is vacated or reverfed. ^ay and Seal Ld* 
V. Lloyd. 1 Salk. 341 : lO Mod. 40 ; Bro. P. C. 

If there is any difference betw^jffk the record of the 
Fine, which remains in thepofllui^ of the chirographer, 
deemed the piincipah rectum, and the record which re- 
mains with the euftoshg^ium, the latter fhall be amended, 
and made accordiif^^ the former. 3 Leon. 183. 

If a lefTee for years, or a difleifTee, or one that hath 
right only to a rcveriion or remainder, levy a Fine to a 
ilranger that hath nothing in the land, this Fine will be 
void or voidable as to the Ilranger ; and he that hath 
caufe to exce|||againll it, may fliew that the freehold and 
fijin ^as in another at the time of the Fine levied, and that 
partes finis nihil habununt tempore levationis and by 

this avoid the Fine: and yet a difTeiffur, who hath a fec- 
fimple by wrong in him, may levy a Fine to a Ilranger 
that hath nothing in the land, like unco one that is 
rightfully feif^d of land in fee, See. and it will be a good 
Fine. T/oitv/. 353 : 3 /Jrp. 87. If the of a Fine 

hath nothing in the land pafled, at the time of the Fine 
levied, the Fine may be avoided; But where the cog^ 
nifi or iognifec is feifed of an ellate of freehold, whether 
by right or by wrong, the Fine will be a good Fine in 
point of ellate. 41/^. 3.f. 14: 2277,6.^.43. 

Fines are not reverfible for rafure, interlineation, mif- 
entry, tjV. or any want of form ; but it is oihcrwife if of 
fubllance. Stat. 2^ Eliz. c. A Fine fhall not be re- 
verfed for finall variance , which will not hurtle ; nor is 
there occafion foraprccife form in a render upon a Fine, 
becaufe it is only an amnalde ajjurarice upon record. 5 
Rep. 38. If a Fine be levied of lands in a wrong parifh, 
though the parifh in which they lie be not named, it will 
be a good Fine, and not erroneous, being an amicable 
afTurance : and a Fine of a clufe may be levied by a hen 
conus in a town, without mentioning the town, vill, ^e. 
Godb.^t^Oi Cio.fuc. 574: 2Mod.^i. If thcie be want 
of tti original, or no writs of covenant for land? in every 
county ; or if there is any notorious error, in the luing 
out a Fine, or any fraud or deceit, i^c. writ of error 
may be had to make void the Fine. Co. Lit.g. C/o. ELz, 
469. So if eithei of the panics dies before fiuiihtd, ISc. 
And if the rognifoj of a Fine die before the return of 
the wrli of covenant, (though after the caption of the 
Fine.) it is f^id it may be reverfeJ. 3 Sr^k. 168. 

11 either of the pariies cogniiors die after the king^a 
filver is entered, the Fine fhall be finifhed, and b^gqod. 
Cro Eliz. 46 ;. 

Il the king’s filver is not entered before the conufor’s 
dca^h, the F'ine miy be reverfed for error. 3 Mod 140. 
But in 7. Ld Raym. 850, it is faid, il a Fine be acknow- 
ledged before c< miiiiiiioners in the country in the Jong 
vacation, and before tfie next term the conulor dies ; 
though no writ of covenant was fued, nor king’s 
fiJvci entered ; yet the Common Pleab will permit the 
co^ufee toenter the Fine as of'^Irinity Term preceding, 
iite further Fih.Ahr'. Fine. F b.U. In the talei f IVatts 
v. Bnkett^ howtfver, where the conufor’ died belore the 
return of the writ of the covenant, the Fine vva.*- let alide 
after it h?J Been completed, hccaufe ihc Poll Fine or 
king’s filver, due at the return of rhe w*it of covenant, 
and not be fort, beuahic due and was paid alter the death of 
tbe conufor. 1 Wilf part. 115. 


A writ 
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" A writ of criOi* may be brought in B. R. to reverie a 
Fine levied in C. B, and the tranfcript only, not the very 
record ef the i^ine, is removed in thefe cafes : But if the 
court oftS. R^d judge it erroneous ; then a certiorari goes 
to the chirographeyo certify the Fine itfelf, and when 
it comes up it is cancfW^-d. i Salk. 341; And where on 
a writ of error in R. to rcve^fe a Fine in C. B. the 
Fine was a/Hrmed ; a ivrit of ejtor 'otam vohis refiden^ hath 
been allowed to lie. Ibtd. 357. l^iS%s*Durt of B, R, will 
not revcrfe a Fine wiihout a fci.fac, retuincd againit the 
tertenant/becaufe the coonilVes are but nominal perfons. 
Ibid, 339. Thougii a Fine may be fct afide, by pleading 
that neither of the pm tics had any thtnj in the eft ale., at the 
time (f lei^imi the Fine \ yet thofe that ^r^ptivy to the 
petfou that levied the Fine, are chopped to plead this 
plea. 3 Rtp. 83 . In pleading a Fine or rccovejy ro ufes, 
the deed need not be let forth ; but the pleader is to fay, 
that the Fin^, ij’r. was levied /o pfh uft\^ and produce 
the deeds in evider4:c ro prove the ufos. 8 IF. 3 B. R. 

Fine") miy be avoided where they aie obtained by fraud, 
covin, or deceit, though th^rc be no error in the procefb ; 
and that may be done either by writ of difccit oraverment, 
letting foith the fraud or covin. Cio. Biz. 471. 

I'hus if a Fine be levied of land in ancient demefne, 
the lord fhall have a urlt of difccit againft the conufor 
and the tenant, a'-J by that avoid thei-inc. F.N.£,g 2 
a. I\I‘yr, b. See «7w/e, V. VI. 

If a Fine Be leiitd to fecret ufes to deceive a purchafer, 
and theconufec pleads, the F'nein bar, the purchafer may 
aver the fraud in avouiance of the Fine, by 27 Eliz. cap, 
4 ; and fuch avernrent is not contrary to the record, be- 
cavfc it admt’ the Fine, but fits it ajide for the covin and 
fraud in obfa'/itiifr it. 3 Co, 8 a : PL'vd, 

So if a Fine be levied upon an ufurlsus contrail , it may 
be avoided by neermen!, becaufe f’.Lh Fine being levied 
for ends the law has prohibited, me law will not encou- 
rage any ev.afion out of the aft, nor fuller filch u/mious 
ccntialis to be fupporced by the folemn ads of the courts 
of jullice ag'iinfl the intention of the aft. 3 Co. 80. > 

A fraudulent obtaining of a Fine, or irregularity 
therein, cannot be relieved againft in Chanceiy ; but the 
relief rnuft be fought in the court wheie the Fine was 
levied, chough the oflicerb may be examined and punifhed, 
jf they did it ciiminahter. And where one was perfonated 
on levying a Fine, it was not fet afide in equity, but a 
reconveyance ordered of the land. Ptrc.Ch. 150, 131. 
For though the court of Cnanceiy does not fct afide a 
Finefo fraudulently obtained, nor fend the parly aggrieved 
to the court of-C, F. to get it reverfed, yet it confiders all 
thofe who have taken an eftate by luch a Fine, with no- 
tice of the fraud, as truftccs for the perfons who have 
been defrauded, and decrees a reconveyance of the lands ; 
on the general ground of laying hold of the ill confcicnce 
of the panics to make them do that which is neceflary for 
rcftoriiig matters to their fituation. \Ciutfe^\\\ See 
ioth. 10 1 : 1 Eq. Ah. 259 : i Fez. 289 : 2 F'ein. 307. 

In feme cafes the court will vacate a Fine upon motion 
to prevent the parties the trouble and expcnce of a writ 
of error. 3 Lev 36; zlVilf 115. In Huberts cafe (Go. 
£//«. 521 0 wiiere one levied a Fine in the name of ano- 
ther, not privy nor confenting thereto, the Fine was de- 
clared vuid by a ‘u.m./ on the roll ; and the Lord Keeper 
in that caie faid he had always noted this difietence— If 
oneof my name levy a Fine of my land^l may wcllcoalefs 


and avoid this Fine by fliewing the efperial matter^ for 
that Hands well with the Fine. But if a ftrangcr who ta 
not of my name levies a Fine of my land in my natne, I 
(liall not be received to aver, that I did not levy the Fine, 
but another in my name ; for that is merely contrary, to 
the record : and fo it is of all recognisances .ind other 
matters of record ; but I conceive when the fraud appears 
to the court, as here, they may well enter a v^cat on the 
roll, and fo make it no Fine ; although the party can- 
not avoid it by averment during the time that it remains 
as a record — 'The offence of levying a Fine in anothei’s 
name is puniffied with death by the fat zjac. i. c, 26, 
before mentioned. See ante I, 3. ad fin. [f a Fine be le- 
vied by a pt'rfon who got pofPflion und?r a forged deed, 
equity will decree againil the Fine. 2 Atk. 380. 

A record of a Fine may be amended, (if the kingjs 
filver is paid) for mifprilinn of ilie clerk. 5 Rep. 43. 

While the parties arc alive the court will not g-nnt 
leavp for the amendment of a Fine, in the chrillian lume 
of the plaintiff*, for that amounts to making a new Fine. 
2 Blac. Rep. 816. — Neither while the parties are alive will 
they permit the Fine to be amended iii the term. 2 Blac, 
Rep, 7S8 : 3 IViif 2«i9, 250. 

Where the deed to lead the ufes is general, and it .ip- 
pears only by affidavit that the intent was to levy the 
Fine of a greater number of acres than it mentions, the 
court will not permit an amendment to increafe the num- 
ber of acres. 2 Blac, Rep. 102-3. 

When F\f|es may be fet afide in equity, fee ante ; and 
1 E(^, Ah 258 : 2 Rq, Ah. 474,— When avoided for fraud 
or aided when defeftive ; Com. Dip^, Chancery, (3 N) : i, 
f^ef. 289. More fully how Fines may be avoided or re- 
verfed, and by whom ; Cmn. Dij^. Fine (H) ; Pleader, 
(3 B.) 9: F’in, Abe, Fine. D. 1 1 : Bac. Ah). Fine:, 1 1. 

For further matter relative to Fii^*s in general, fee 3 
Com. Difr. and Fincr*s Ab, . tit. Fines ; Sh(ph„ Touchfi. c. 2 ; 
Ciufe p’i Fines: and this Dift. tiile RccoLery. ^ 

As to deeds to lead or declare the ufes of^ Fine, fdc. 
See this Dift. title Recovery, 

Fine aunullando levato db Tknemento qood 
FUiT DE ANTic^io Dominico. A writ diicfted to tlio 
jufticcs of C. />. for Jifannulling a Fine levied of lands 
in antlent demefne^ to the prejudice of the lord. R^j;, 

15. See title Fine. 

FINES FOR Alienations ; Were Fines paid to the 
king by his tenant in chief, for licence to alien their lands 
according to the S/at. 1 RW, 3 c. 12 ; But thefe arc taken 
away by the S/at. 12 Car, 2.c, 24, abolifhing alltenuies 
but free and common focage. 

The premiums given on renewal of Icafcs, arc alfo 
termed Fines; and there arc Fines for alienations of co- 
pyholds paid to the Lord. See titles Leaf’ ; Copyhold, 

FINFS, FOR Offfnces. Fine, in this fenfc, is amends, 
pecuniary puniftimcnt, or recdmpcnce for an offence com- 
mitted againft the king and his laws, or againft thclerd 
of a ma.ior : In which cafe a man is faid finun fac^re de 
tranjgi ejjione cum. regc, &c. Reg. Jud. f, 25, a : Council. 

It feems that originally all punilhments were corporal ; 
but that after the ufe of money, when the profits of thfc 
courts arofi? from the money paid out of the civil caufes, 
and the Fines and confifcaiions in criminal ones, iht 
commutation of punifhmcnts was allowed of, and the 
corporal puniffimenc which was only in tcrrorctn, changed 
into pecuniary, whereby they found their own advantage. 

4 B a This 



t? I N E S FOR 

This beg.it this dilllaflloD betweca the greater and the 
Jt^fTer Oilences ; for in the crtimnn ma}ot\i there was at 
Icall a Fine to the king, which vva^ levied by a capiati>r\ 
but upon the lefljr offences tlicre was only an amerce^ 
inent» which was afFeCred, and for which a Jijiun^as^ or 
adion of debt lay* t N'luJif. 502. 

The dlfcrecionary Z'/W/ (and difcrctionary length of 
iinprifonmenO wlurh the courts tfjuftice are enabled to 
impofe, may feem an px« eprion to the general rule, that 
the piinilhment of every (ff^nce is afcertairieJ by the 
]aw, Bui tin* /'«//,.£’ of the puiillliment, inthefe, 

as in other c.t!e;> fi.v*cd and cleterniinate ; thouidi tlic du- 
ration and quantity of each jnull frequently vary, from 
the a^gi ivjfioiis, or otherwife^ of the oifence, the quality 
and condition of the parties, and from innumerable 
other circumibnces. 

The f^vnntufi in particular of pecuniary Fines, neither 
can nor ought to be afeertainea b> an invariable Jaw. 
Our Hacute Jaw therefoie has not often afcertained the 
quantity of Fines, nor the cemmonlaw, ewer; it directing 
certain offences to be punifhed by Fine in general, with- 
out fpecifying iheccrtiln fum ; which is fully fufiicient, 
when we coniidcr that however unlimited the power of 
the Court may leem, It is far f ai being wnolly arbi- 
trary ; but its difciciion is regulattfd by law. For the 
bill of Rights Sr. i /^. 0 / M. Jl, 2. r. 2, has particularly 
declared, that exceflive Fines ought not to be im- 
pofed, nor cruel and unufual puniihnients inAifled : and 
the fame ftatiite furihvr decl.ires, that all grants and pro- 
juifes of Pliifs and foi feitures of particubar perfons, be- 
lurc convRiiwn, arc illegal and void. Now the bill of 
Rights was only declaratory of the old coiiilitutional law: 
and accordingly wc find it exprcfsly holdcn, long before, 
that all fuch previous grants arc void ; fince thereby, 
many times umlue means, and more violent profccution, 
•ivould be ufed for private lucre, than the quiet and juft 
proceeding of law would permit. 2 Infl. 48. 

The rcafonablcnefs of Fines in criminal cafes has alfo 
' been ufually regulated by the determination of M.jgna 
Cbvtd c. 14, concerning amercements for mi/behaviour by 
the fuitors in matters of civil right. “ Liber homo non 
emm ictur pro parvo tUlUio niji fecunJum motium ipfius delM^ 
ti pro fNat^no deU^o^ ftCiinAuni magniludmem delUTi \ falvo 
oontoitmonto /uo : et 7nei\ator erdt^n^ m' do ^ fall d mere andt/d 
J.id\ tt ’cillamii lodem mo Jo amen'ltfur., fiLo •icainagio fuod* 
A rule, that obtained even in //twill’s time, (Gian. /. 9. 
rr. 8, 11.) and means only, that no man fliall have a 
larger ainerccmenc impofed upon him than his circum- 
itances or perfonal cllace will bear : faving to the land- 
holder his contcncmcnt or land; to the trader his mer- 
chandize ; and to the co’untryman his wainage or team 
aoil inhrumenti of huibandry. In order to afeertain 
wliith, the greuw chatter alfo diretts, ih.it the amerce- 
ment, which is alw.iys iniliclcd in general terms (Jtt in 
mtfuarJia) Ih.ill be fet, poiurtur, or reduced to a certainty 
by the oath of good and lavful men of the neighbour- 
hood. Which method, of liquidating the amercement 
to a precife fum, was ufually performed in the fuperior 
courts by the aflefTmeut or offeerment of the coroner, a 
fwurn otHcfr chofen by the neighbourhood, under the 
equity of the tlai. Iveji^ 1. c, 1 j, and then the judges 
eftreated them into the exchequer. F. N, B. 76. But in 
the court-lcet and court- baron it is Hill pertq^ed by 
or fuitors fwoin to affesre^ that is» tax and mo- > 
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derate iht gitieral arnercpmeot accordiag to the particnhif 
circumdances of the offence and (be offender : the af« 
feeror*s oath is con:eived in the very terms of Magy/oi 
Ghana. FitsJj, Suf'v. c. 1 1. Amercements b; the 

fuperior courts on their own officers a^d mtnifters were 
affccrcd by tliejulges themfelvjSis^Cut when a pecuniary 
muRI was iiillictcd by them on a Granger (not being 
party to any fuit) it was Am denominated a F^ne. 8 Rep» 
40. And the antiejjp^aiLiicc was, when any fuch Fine was 
impofed, to inquire by a jury qiautum inJe repi dart n. almt 
per aonunn faica fu/icntatione fua et uxon's, tt liheto ujn 
fuo)um Glib. Exch. c. 5. And fince the difofe of fuch 
inqueil it is never ufuil to iifTcfs a larger Fine chan a man 
is able to pay, without touching the implements of his 
livciyhood ; but to infliCl corporal punilhment, or a limit* 
ed imprifonment, inllead ot fuch Fine as might aniouQC ft> 
imprilonmenc for Hie. And this is the reafon why Fines la 
theKmg’seourt arc frequently denominated Ranfoms, be- 
cdufe the penalty mull otherwife^ fall upon a man’s perfon 
unlefs it be redeemed or raniomed by a pecuniary Fine. 
Mirr. c. 5. J 3: Lamb Err. 52$. — According to an an- 
tic ni maxim, non habet in aumend luat in corporc^ Vet 
where any Aa ute fpe.iks both of Fine and ranfbm, it is 
liolden that the ranfom (liall be treble to the Fine at 
lea A. Dyer 232.— See 4 Comm. 378 — 380. 

I. IF'ho may fine and amerce, and for what, 

II. lioio Fines, &c. maj he mitigated and* aggi abated \ 
as alfj ho^jj tUy may bt reeo uered, and to whom they 
me payable, 

1. Where a Aatue impofes a Fine at the will and 
pleafurc of the king, that is intended of his judges, 
who are to iinpofe the Fine. 4 Inji.. 71. Courts of re- 
cord only can fine and imprifon a perfon, (except as afur- 
mentioned). And fuch a court may Anc for an oAcncc 
committed in court in their view, or by confcfTion of the 
party recorded in court. 1 Lill.A 6 . 6 i\. A man ihaii be 
Ancd and imprifoned for all contempts done to any court 
cf record, ngainA the commandment of the king’s wric^ 
fslc. 9 Rep. 60. 

If a perfon is arreAed coming to the courts of juAico 
to anfwer a writ, the offender doing it fhall be fined for 
the contempt: But there has been a difference made 
where it is done by the plaintiff in the writ, and a 
Aranger, who it is faid Aiall not be fined. 9 //. 6. r. 55 : 

1 Danv. 469. 

if an officer of the court ncgle<!ls his duty, and gives 
not due attendance ; a clerk of the peaje doth not draw 
an indidlmenc well in matter of form, or return thereof, 
upon a certiorari to remove the indiflment \o B. R\ if a 
Aieriff CsZr. make an infu/Hcient return of a habeas corpus 
lAuiog out of B. R. or if jujlices of the peace proceed 
on an indidment alter a certiorari iffued ti remove the 
iiididment ; the court may fine them. 1 LiL 620. When 
a juror at the bar will not be fworn, he may be fined, 
7//. 6. f. 12. And if one of the jury depart without 
giving his verdidj gr any of the jury give their vcrdiil 
to the court before they ace all agreed, they may be fined, 

8 Rep. 38 : 40 Aff. 10. 

Alfo tha^fheriff in his torn, and the Aeward of a court* 
Icct, have a difcrctionary power, either to award a Fine, 
or amercement for contempt to the court ; as for a fuitor’s 
refuAng to be fworn| and the ffcvyvd of a coort-Ieec 

may 
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eati^f imme or fine an offender^ upon a prefentmenc 
^ for an ofi'ence no( capital^ within his jurifUidion. 
^ : Kitchin 43,51. 

It i$nlM«ialiiii|^Re courts may imprifon, but not fine, 
as the conftables ir>{y^etit ftHions. 1 1 C». 44 : 1 RoL 
Rep. 74: II Co. 43 d, courts cannot fine or 

iinpriion> but amerce, as the county, hundred, Ecfc. 11 
Co. 43 h. But fome courts can neither fine, impiiion, 
nor amerce; as ecclcfiafiical courts held the Ordi- 

naiy, archdeacon, ( 5 fr. or their commifiuries, and fuch 
who proceed according to the Canou^ ox Cuil Lom. 11 
Co, 4 4 <1. 

Every court of record may enjoin the people to keep fi- 
lence under a pain; and iinpofe realbnable Fines, not only 
on fuch as ihall be convided before them of any crime, 
on a formal profecution, but aifo on ail fuch as (hall be 
guilty of any contempt in the face of the court; as by 
giving opprobrious language # the judge, or obflinately 
refufing to do their duty as officers ot the court 1 1 //. 6. 
\ih\ 1 Rol, Abr, 219 : 8 C'0. 38 : 1 1 Co. 43 ; C10. Eiiz, 
581 : I A'v/ 145. 

If a dead body in prifon, or other place whereon an 
iuquell ought to betaken, be interred, or filtered to lie 
folong, that it fnitrify, before the coroner hath viewed it, 
the gaoler, or townfhip (hall be amerced 1 Rcb. 278 : 
2 Hawk P. C. If any homicide be committed, or dan- 
gerous wound given, whether with or without malice, or 
even by mifadvcnlure, or in (clf delence, in any town, or 
in the lanes or fields thereof, in the day-time, and the 
offender efcape, the town (hall be amerced ; and if out 
of a town, the hundred (hall be amerced. 3/^//. 53: 
4 frf. 183 ; Cro. Car. 252 : 3 Lcoh. 207 : 2 Ift/i. 315 : 
Djerzio. 

Bcfidcs Fines impefed for oficnces, it feems, that regu- 
larly there was a Fine or amercement in all actions ; for if 
the plaintiff or demandant did not pre\ ail, it Was thought 
reaf'onable that he (hould be punifhed for his unjull vex- 
ation ; and therefore there was judgment againlt him, 
yW fit in mi/ericordia pro faljo ilamore. 8 Co. 39: F. N. 

lienee when the plaintiff takes out a writ, the (herilf, 
before the return of it, was formerly obliged to take 
pledges of prof'ccucion, which, when Fines and amerce- 
ments were confiderable, were real and refponfibie per* 
fons, and anfwerabJe for thofe amercements ; but being 
now fo very inconfidcrAle, that they are never levied, 
they are only formal pledges entered, vtz. John Doe and 
Ruhatd Roe. I Hauttd. 227. See this Did. tit. Bail. 

In all adions, where the judgment is againft the de- 
fendant, it was to be entered with a mifejicordia, or a 
capiatur\ and herein the difference is, that if it be an 
adion of debt, or (bunded on a contract, the entry is 
idco in miferirof dla, without affeding any Cum in certain, 
which was afterwards affeered by the coroners in the 
proper county ; but if it were in adlion of trefpafs, the 
court fet the Fine, and levied it by a captatur. 8C0. 60: 

1 Hoh Abr. 212, 2iy ; Cro. Eliz. 844 ; Cro. Jac. 255 ; 
Therefore, 

In adions quan ^vi it armis, as trefpafs, and the like; 
if judgment pals againd the defendant in a court of re- 
cord, he (liall be fined. 8 Rep. 59. But in adions 
which have not fomething of force, or fraud, or deceit 
to the court ; if the defendant come th^ fir (I day he u 
called, and tender the thing demanded to the plaintiff, 
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he it not to be fined. 4 Rfp, 49: 8 Rep. 59, 60, 99: 3, 
JJf.gx 22 AJf 8a : I Danv. Abr. 471 : ; l\nt f\t>. 

All captatur Fines are taken away by Ztext. 4^5 IF., 

M. €. 12. 5 'ee title Capias pro F.u. 

II. A Fine may be mlilgatcd the fame term it was fer, 
being under the power of the court during ihnt lima ; 
but not afterwards. T. Raym. 576. And Fines in 

court by judgment upon an information, cannot bt* .ifcer- 
wards mitigated, Oo. Car. 251. If a Fine certain is 
impofed by ftatute on any convidion, the court ( annoc 
jniiigaie it ; but if the paity comes in before convidion, 
and fubmits to the court, they m iy a/Tefi a Icfs Fine; for 
he is notionvidcd, and peih.ips never might. The 
court uf Exchrqutr m«y initigair a Fine ceriain, hecaufe* 
it is a court of equity, and tliey have a privy fcal for it. 

3 Salk 33. 

If an tX'cfTive Fine U impofed at the feHions, it m.iy 
be mitigated at me King’s Bench. 1 336, A de- 
fendant being iiidided for .in aliaulr, confelTcd it, and 
fubinicte^ to a fmail Fine; and it was adjudged that in 
fuch a c.ile he may produce aifidavitet lO prove on the pro- 
le utor, that it was Jan ajj'ault^ and that in mitigation of 
the l ine ; (hough this cannot be done after he is found 
Guilty. liWi. 55. If a perfon is found (Jiiilty of a 
miidemeanor upon indi^ment. and fined, he cannoc 
move to mitigate the Fine, unlefs he appear in pcrion ; 
but one ablent may fubinic to a Fine, if the clerk in court 
will undertake to pay it. 1 Fent. 209, 207 : 1 Sulk. 35 : 

2 Hawk. 446. 

It is a common pradlicein the court of B. R. to give a> 
defendant leave to fpeak v^ith the profecutor, /. c. ta 
make fatisfa£lion for the cods of the profecution, and 
ai(o for damages fullained, that there may be an end of 
(uic^; the cnuit at the fame time (hewing, on that account^ 
an inclination to (bt a moderate Fine on behalf of the 
King. IFood's Inji 653. And in cafes where cods are 
not given by law, after a profecutor has 'accepted cods 
from the defendant, he cannot aggrav.ite ihe Fine; be- 
cau('e having no right to demand colb, if he rakes them, 
it Ihall be intended by way of (atisfaciion of the wrong. 

2 H. P. C. 2Q2. Sec thih D'ct. title Co//s. 

Ail Fines belong to the King, and Che reafon is, bccaufit 
the fouits oj judice are Jupi^aUed at his charge \ and where- 
ever the law puis the King to any charge lor the fuppoit 
and protc^hon of his pec^plc, it provides money for that 
purpofe. BtaSl. 12^. Warn a periun is fined to the 
King, notwithdar.ding tJir body remains in prifon, u is 
faid (he King (hall be latisfied the Fine out of the offen- 
der’s edaic. ^Leon. c. 393 

By the Common- law. me King, or Lord may, at t^elr 
election, didraiD, or bring an htition of debt fjr a Finei^cp 
amei'cenienc. CVe. fiZ/s. 5 8 i : Si^'vil Raft Ent 15 r, 
553, 606 : 2 H. \ z\h \ 10 // u. 7 ; Raym. 68. But 
with rcIpeCt to bines, let in ii ♦crit r s-ourls, every o^ry, 
or declaration or chi^ kind ougnt exprrfsly tr>flicvv, ihaC 
the olfence was ccmrnirced within the junldi^tion of 
the court, for ii ic were not, ail the procerdings weic 
coiam non iu.,ic€, and a court Ihall not be prefumed to 
have jurildidion where ic doth nor appear to have one. 
hah. 129: Raft. Ent. 553 ; Co. Ent 572. Alfo it is ad- 
V liable to a. ledge, that the offence was committed, as 
well as prrfented, and to (hew the names ol the pre- 
femors and the aifeerors in fetting foxtn a prcfencmcnc 

or 
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or afFcerm^nt, and alfo to ihcw that proper notice was 
pivjn of hoklin^r the court, lint fur this. See Ha^ivk, 

J\ (\ 

Of common right, a dillrcfs is incxclcnt to every 
Fine and amercement, in a torn or Icet, for ofTeiices 
widiin the jmifJiftion rlicrcoF; but if the ofienf c were 
only the of a duty cicatcJ by cullum, and of a 

priv'ate nature, it is clear, that //> rc nnji a ruPom 
to a if. 1) , and pcrliaos fuih cullorn is alh) ne 

ccflaiv, though the duty be of a public natme. 2 ILizik. 

p. c: 

A lib the Sheriff, or Lord may for fuch Fines or 
j^merennents dillrnin the goods of the oftentler even in 
ih<’ h’ghway, cr in land not holdcn of the lord, unlefs 
fuch K'lid be in the pofI'’ni(m of ihe eiown. i Rci. Jlr, 
670; 2 ///?. io|. lint luJt Fines and r.moiccmtnta be- 
ing iOr 1 perfunal oitenc-, no (Irangf^r’s hearts enn law- 
fully be dillrair^d for th though they have been le- 
\arit and couchant L*pm the lands of tlie oJicndcr. 

146: Ar. 20. 

A joint aw.nrv! of one Fine ac;alnri divers pcjfons is 
erroruous; it oi]'|it to bt fever..! againll each defendant, 
for othervNife one who liath paid hi' part mighl be con- 
tiniK’d in pr.l n till tJic o’hefa have p .id theirs, which 
wouivi be in ( to puniih flie ortcnce of another. 

2 ffi jf- P, C. Fines U) tl.c* K’ ig are <7? e.f/c..' into the 

' ^if . 

Fl\i/i TO 7 Ml Ki^c ; r. f 'i Under this head 

are in iud^d l*iu<s for ..litj. On origin.ils on | 

tfflp-i/s en the cafe, where the damiges are Lid above 
4c/. a Fine is paid, -l.c. from 40/. damages to iro 
niaiks, {C)b /. 13 r. 47.) 6i. 8./. I rom 100 marks to 100/. 
the Fine is loj. From 100/. to 200 marks, 131. 44', 
Piom 200 to 250 marks, 16 r 8 </. Fiom 250 to 300 
maiks or 200/. it is i I. bine; an 1 fo f)r ewry 100 
111 trk' more, ) cui p ly 6 f. 8 t/. and cviTy 10 W faiihtrior. 
Every ico/. p.i) ^ 10 ^ F.n". R, H. C. // . (J j\I. Fines 
aic* a’fo p.jid for original wriij* in // V ; fri every writ of -j 
40/. debt, 6 j. 8./ and if it be of 100 marks, but 6/. 

8 / and for every 100 niarki. 6 j. S ./. fife allo for every 
writ of pica of InrJ, if it be not a writ of right patent, 
whiih is for llic yearly .value of 5 marks, 6 j. 8 7 . and 
fo According to that rate 19 f/. 6. .J4 : 7 i/. 6. 33 : At.j 
AW. A’>. 212. See title F.///' of LanJs, 

FI^ E NON t MMLN DO I'RO PULtHPE PlACITANDO. A 
writ to inhibit officers of courts to lake Fines for lair 
fie 7 iuir Keg. Oif^. 179. 

Fine c vriLNOo PRO Tlbris, &c. A writ Iv rng where 
a prjrlon upon c< nv^iion of any oflerKe by jury, hath 
ills /ij.i/> and :iooJs takin into tne King’s h.inil, and his 
body IS commit led to p ilon ; to be remitted hiS impii- 
funiD'Tit, and luve his Imds and goods redelivered him, 
on obi tilling favour for a I urn of money, t!fc. R g. Oii^, 

Jtr^ I 2 . 

Fi ' R PRO Rigors FI SIN A CAPiFNDA, A writ that lies 
for (he reic.i'eof one imprih ri^d or a tedije fn^ on p*jy- 
m’nt of a reaf nabh Fine. Reg O'tg. 2 2. 

i'lNE FoRCfc, Is w'leie a perf/n J iceJ to do ih it 
wh ■ h lie can no w.i)s h<* p ; fo ih.ir ii f enis to fiunifv an 
alifolu' • ne effjty or caMir.mt not avoia4bIe. OLi Nat. 

B} 08 : ^tiU 3 ; //. 8 c I f. 

.0 pie, or p»'< a ‘ ine upon compofirion, 
and inikin.' ^alls^•vll n, kfc 1 he lame won fi ent/uine, 
nien'i » d II! Le^, H \. c 53. And in Biomptou, p* 1203 
autl in ii ^cJoiitp, /8j. 


FINITIO, De«th. ib cjdled ; becaufe vita fiaitar mtrtt, 
Bhunt. , /J 

FINORS or GOLD and SILVER, Are thofe per&rf 
who puiify and feparate gold and fo. .A' coarTer. 
metals, by /ire and water. ThejM^lnot to allay it; 
or fell the fame, lave onl^orVhe aaafter of the mint, 
goldfmiihs, ‘ij’r. flat. 4 H. 7. e. 

FJRDFARE aud FIRDWITEj See Firdfmt and 

Fchld) /. 

FIRDERIWG.A, A preparation to go into the army. 
Leg. //..I. 

FI Rlii .and FT RE COCKS. By fat. 14 Geo, 3. c, 78, 
(the Lil building act,) Churchwardens in Londop and 
within the bills of morrality, arc to fix f^e cocks, f:fi, 
at proper dill uues in llioet';, and keep a I irge engine and 
hand engine for i xMngu’.fhing fire, under the pcn.ilty of 
10/. § 75. And to p event fires, workmen in the city 
of London, mull ere^jj party. W aIIs between buildings 
of brick or Hone, of a tcitiiin ihicknefs, under 
penalties, inflicted liy v.iiious fciJilions of the a^l. On ihc 
breaki ig out of a-nv fire, all the conllablcs and beadles 
(hall repair to the pla e with th.*ir Haves, and be aflirtlng 
in putting out the fame, and cauling people to work, 

J 85. No it^lion ihill be hid againll any peribn in wlii.fft 
houfe or chamber a fire (hail accMentally begin. ^ .6, 
See this Di^l. tiilc (raP, .and ^\(Q /bit. 6 Ann. c 31, now 
faid to be made perpciiul. i Inf. 530 in n. 7. 

By the faid fat. 1 4 G 3 c 78, Rewards for aflillance 
are p.iyable to the fiiil turncock loj— To the firil engine 
n->t cxiLcdtng 30 J.— The (econd not exceeding 20/.— The 
third ioj. — -ro be paid by the churchwardens or over- 
feers, but not without the approbation of an alderman 
orjulUceof the peace.-— The churchwardens, fiyr. to be 
rppiid by the inlubitant if the fiie begins in a chimney. 
§§ 77? 7^^ — Infurance offices may lay out the in- 

furance in rebuilding the premifes, if the party lutFjiing 
docs not give fecurity to do fo : or in cafe of dilagrec- 
incnt, not fettled within 60 days. ^83. 

Firemen exempt from being imprefled jJ 82.— Penalty 
on fervants firing houfes by ncgligcr.ee, 100/. or 18 
months imprifoninent § 84. Reflridions on boiling tur- 
pentine, 2<; Cto. 3. c. 77. See this Did. tit. Afon \ Burn* 
mg ; At /on. 

FI REBARE, Sax.] A beacon or high tower by the 
Tea fide, svherein are continual lights, either to dired 
fjilors in the night, or to give¥/arning of the approach 
of an enemy. See title Beacon, 

FTREliOTE, Fuel ior fnng for nece/Tary ufe, allowed 
by Uw, lo tenants out of the lands, granted them#- 
S^e Efio^rrs. 

IIRE ORDEAL, Sec title On 4 .i/. 

FIRE- WORKS. No perloii whatfoever (hall make, 
fell, tjfr. fquibbs, rockets, (erpents, (Ac. or cafes, moulds, 
(Ac. for miki^jg (uch fqu.obs, and every fuch ofience 
(hull be adjudged a comnvm nufance^ and perfons making 
or f-liing fquiubs fliall foifeit 5 /. 

Pei Tons throwing or firing fquibbs, Ct/r. or fuficring 
them, "ic, to be 1 hi own or hiea from their houfe.s incur 
;t penalty of 20 j. L kewile perfons throwing, calling or 
firing, or aiding 01 adilting in the throvving, carting or 
filing of any iquibob, rockers, lerp?nts, or other firc- 
wurks, in or into any pub.ic rtnei, Jioufe, (hop, river, 
inghway, road or p.dfag'', incur the like penalty of 20/. 
iiiJ on non-payment m.iy be committed (o the houie of 
coifcdion. S/a/. 9 b 10 5.'c 7. , 


This 
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JThii ftatatt does not take from any perfon injuredi 
jg^throwingof rquibbs^ Oft;, the remedy at Common-kw; 
rcy may maintain a fpecial adion on the cafe 
tf'feferf^ feco very of full damages. 

FlRMAy VidnaHn^k^yovifions; alfo rent* fife. See 
title Fatm. 

' FIRMA'ALBA, Rent of lands let to farm, paid iftitlver, 
not in proviAon for the lord's houfe. Sec Alba Fitma, 

FIRMA NOCTIS, A cullom or cributeV'^ciently paid 
towards the entertainment of the King for one night, ac- 
cording to Oomifday ^Comes Mutton T. R. £. teddehat 
Armam unius no^iis, CsTt-. /. e, provifion or entertainment 
for one night, or the value of it. Temp. Reg* Edxi). ConftJ/] 

FIRMAM REGIS, Anciently pro villa regia, regis 
manerio. ^pelm, 

PIRMATIO, Fftmeuionis Ttmpuu Doe feafon, as op- 
pofed to buck Ceafon. Fhmatio AgniAes alfo a 

fupplying with food. Leg. Ina^ tap. 34. 

FIRMURA, Fite fitmage, lV.de OeJJi gave to the 
monks of BUth^ a nriili, cum h bet a Jit mum tA the dam of 
it. Rig. de Rlytb. This has been interpreted liberty to 
fcour and repair the mill dam, and carry away the foil, 
Blount. 

FIRST-FRUITS, PumitiiT.'] The proAts after avoid- 
ance, of every fpiritual living for the ArA year, according 
to the valuation thereof in the King’s books. Thefewere 
given in ancient times to the Pope throughout all chriAen- 
dom ; and were ArA claimed by him in England of fuch 
foreigners as he beAowed bencAces on here by way of 
provifion ; afterwards they were demanded of the clerks 
of all fpiritual patrons, and at length of ail other clerks 
on their admiAion to beneAces : but upon the throwing 
off the fuprcmacy in thcTeign of Hen. VIII. they 
were tranflated to, and veAed in, the King ; as appears 
by the Staf, 26 //. 8. c. 3 ; and a new n^alor henejictorum^ 
was then made by which the clergy are at prefent rated. 
This valot beneficiotum commonly called, The 

King’s books ; a tranfcripi of which is given in E^on't 
TfMfautus and Bacon's Lihtr Rtgts. And for the ordering 
thereof, there was a court erected, 32 H. 8, but diUblved 
loon after. 

Though by Sint, i El z. c. 4, thefc proAts arc reduced 
again to the crown, yet the couit was never reAored ; 
for all matters formerly handled therein, were transferred 
to ihe Lxcbiquer, wiihin the iurvty of which court they 
now remain 

By Stat. 26 H 8, the Ltyd Chancellor, Bifhops, Cs’e. 
are impowered to examine into ihe value of every cccle- 
A^AiCai beneAceand prefeiment in their feveral diocefes ; 
and clergymen entered on their livings before the Fitji 
ft mis are paid or lonipoundcd for, are to forfeit double 
value, fiut^^./. I Edt% r. 4, ord*un<», that if an incumbent 
on a beneAce do not live half a year, or is ouAed before the 
year expire, his executors are to pay only a fourth part 
of the Fnjt Jtutts ; and if he lives the year, and then 
dies, or be ouAed in fix months after, but half the FirA 
fruits Ai'jII be paid ; if a year and a half, three quarters 
of ihcip ; and if two years then the whole ; not oiher- 
^ wife. Ihe aichbithops and biAiops ht\c four years 
allowed .for the pa)mcnt, and A^ail p.iy one quarter 
every year, if ihey livt (o I jng upon the biAiopnck: o’hcr 
Dignitaries in the church pa) theirs in the fame manner 
as redors and vic.*rs By the St at, 27 A' 8 c. 8, no 
tenths are to be paid for the Aril year, as then the lutj^ 


fruits are due, and by feveral Aacutes cAAnne^ if a bene. 
Ace be under 50/. fit' annum clear yearly value, it fhall 
be difeharged of the payment of Firfl-fruhs and tenths. 

This Queen alfo reAored to the church what had at ArA' 
been thus indire£t1y taken from it, not by remitting the 
tenths and Firfl-ftnits entirely, but by applying thefc 
fuperAuities of the larger bencAces to make up the de- 
Aciencies of the fmaller ; for this pnrpofe Aie granted a 
charter, coiiArmed by Stat. z Ann, c. il, whereby all 
the revenue of the Fhftftuits and tenths is veAed in 
truAees for eyer, to form a perpetual fund for the aug. 
mentation of poor livings, under 50/. a year. This is 
ufually called Sfsten Aunds bount^^ which has been Aill 
further regulated by fubfequent Aaiutes ; though it is to 
, be lamented that the number of fuch poor livings is fo 
great, that this bounty, extenfive as it is, will be flow, 
and almoA imperceptible in its operation ; the number of 
livings under 50/. certified by the biAiops at the commence- 
ment of the undertaking being 5597 ; the revenue^ of 
which, on a general average, did not exceed 23/ per atm. 
See 1 Comm. 285,6. cum nous ib. 

FISH, FISHERIES and FISHING. 

Many adls of parliament have been made to ifgulate 
domeAic and foreign AAicrics, and the file of AAi. — The 
following is a very general abridgment of them. 

By . 9 ^/, I EUz. e, 17, (made perpetual by St. 3 Cat.i. 
c, 4,) No AAicrman Aiall ufe any net or engine, to deAroy 
the fry of AAi ; and perfons ufing nets for that purpofe, 
or taking falmon or trout out cf feafon, or any Alh un- 
der certain lengths, are lidble to foifcitzor and juf- 
tices of peace, and the lords of leets have pouer to put 
the adls in force. By Sutt. 2 11 . 6 , c, 15, No peifon may 
faAcn nets, acrofs rivers 10 deAroy Afl), and diAuib 
paflage of vclfels, on pain of 5/ — By Stat. 31 // 8. 
c. 2, None Ihall AAi in any pond ot mote, without 
the owner’s licence, on pain of three months imprifun- 
ment. Under S^ats. 22 2^ Cat. II. r 2;, and 4 IF, 

tsf M. c. 23, No perfon fliall take any AHi in any riier, 
without the confent of the owner, under the pniiaKyof 
loj. for the ufe of the poor, and treble dam to the 
party grieved, leviable by diArtis of goods ; and for want 
of diArcfs, the ofFendtr is to be committed to the houfe of 
corrcdlion for a month: alfo nets, angles, c. of poachers 
may be feized, by the owners of rivers, or by anv perfons 
by warrant from a juAitc of peace, L'^r Sec tit. Game ; and 
pod* Ftjhmg, tight of. 

By St 5 Geo. I t.l^, Perfons Healing ordcAroying Afli 
in Alh pends, or receiving Aden filli, die lobe /tatfpoitid 
for fevtn years, StQO l\l. Biui k AiT . — And a forfcMturc of 
5 /. to the owner cf the AAicry, is made payable by pcj fons^ 
taking or deAroy ing (or attnnptwg fo to do) any fifli in 
any river or other water within .iny inclofed ground be- 
ing private property. 

The Stat, 4^sr 5 Ann. f. 2 1, was made for the incicafe 
and prefervaiion of falmon in rivers in the counties c»f 
Southamj ton and Jf'iitt', requinhg that no (ilmcn be taken 
between the lA of At ly ft and 1 zth of ds'o-itmbtt ^ or un- 
der fi7.e, Ir't And by \ Gto i. r. 18. (.d end as 
to the river Rtbble, by Stat. 23 GVo. 2. r 26,^ balmou 
taken in the rivers Se^ttn, Die^ kf ^Ct If eu, Ou/e dfc, 
are to be 18 inches long at Iralt: or^the perionv catching 
them Aiall forfeit 5/.1 and ica AAi fold muA be of the 

length 
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length rollowingp ria. Brec and turbot i6 inches, brill 
and pearl 14, codltn* bafs and mallet 12, foie and place 
8, flounders 7, whiting 6 inches long, on pain of 
•forfeiting 10 j. to the poor, and the fifli. By Stat, 9 Ceo, 2. 

33» Perfons that import any fiOi, contrary to the 1 Gn. i. 
r. 18, for better preventing fifli taken hy/onignefs 

Wing imported into this kingdom, tfr. fliall forfeit 100/. 
to be recovered in the courts at IVefimin/ier, one moiety 
to informers, and the other to the poor; and mailers of 
fmacks, hoys, boats, G/r. in which the filh iliall be im- 
ported, or brought on fhore, forfeit 50/. 

fiefides the above, thus particularized, the following 
flatutes relate to the fame fubje^.— 2. (13 R, 1.) 
r. 47, and 13^. 2. r. 19, as to Salmon and their fence 
months — 31 E, 3. /?. 2. r. i. and 35 E, 3. (OrJtn, ofHtr- 
itnirs) as to forcftalling Hnrinos . — 31 E, 2. c. 2, fel- 
ling of herrings at Tarmouih —LL c, 3. as to Stui fjh and 
Sahnon.-^\y R. 2, r..9, appoints jufticcs to be conferva- 
lors of livers. — 14 H, 6. c, 6, as to foreigners felling fifli. 
i — 22 E 4. f. 2 : 1 1 //. 7. f. 25, as to phkled falmon and 
herrings. — 2 ^ ^ E. 6 . c. 6, forbids the granting licences 
to filh in foreign parts.— 5 £7/2. t 5, as to toll of filh — 39 
£7/2. c 10, (continued by 3 Car, 1. 4, and 16 Car. 1. 

r. 4, though repealed by 43 Ehz, r. 9,) as to aliens hilling. 

— I Jac I. /*, 23, as to trefpafs by herring fifhers. — 3 'Jac. 
c. 1 2, wears — 1 3 14 Car. 2. t. 28, as to pilchard filhery. 

— i^Car. 2. t. 16,— Packing hcTfxngii.— Nr.v found ! ami 

filhery —^O . 2. e. 9, Str'vnn filhery.— 4 Ann. c. 15, 

SiQ^wer filhery. — 2 Geo. 2. c. 19, Cj^fer filhery in Medwfiy 
(and fee tit. Oyfieu ) — 9 Geo. 2. c. 3^, Lohfttr filhery on 
the coall of iVo/ZaW,— 1 1 Geo. 3. r. 27 ; 15 Gto. 3. c. 43, 
Salmon filhery in the Tweed.— it Gee. 3. c, 36, Cornwall 
pilchard fifticry, and fee alfo Stat. 3t Geo, 3. e. 45. 

Various (latutes have been made as to the particular 
fupply and file of filh in London and IFeJlminflo ^ o'/s. 

Stat. ly R. z. r. 9, Appoints the M.^yor of London con- 
fervacor of the Thames — Stats. 10 £ 9 * 1 1 3. f. 4 : 9 An. 

c. 261 3 Geo. 2. e. 27, and 2 Geo. 3. r. 15; for regulating 
BiUinsgate market ; The Water bailiff's duty ; and the 
Fiihmongcrs* Company.— A long and particular Stat. 
22 Geo z. e. 49. to ellablilh an open fifh> market in lyeft- 
rninfei his nor, it is believed, been ever put in force. — 
Stat. 30 Gto. 2. c. 21, regulates the filhery in the 'lhames 
znd Midway, and Sta/. 24 2. r. 44, was palTed to 
protect ofheers in (heir duty, under the feveral flatutes 
againll foreftalleis of filh, ^sTc.— Finally the Stats. zgGeo. 
2. c. 39, and 33 Geo. 2. e. 27, were made to regulate the 
ialo of filh at the fir (I hand in the filh- markets in London 
and Wtjin.Lnjler \ and to prevent ralefmen of filh buying 
fifli to iell again on their own account ; and to allow brec 
Und tui hot, brill, and pearl, alrht>ugli under the refpcdlive 
dimeufions m(:nttoned in 1 Gto. 1. r. 18, to be imported 
and fold : and to punilh perfons who (hall take or fell any 
fpawn, brood, .h fry of filh, unfizablc filh, or filh out of 
feafon, or ime.ts under the fize of five inches. 

By this latter acl every malier of a ve/lel is to give a 
true account of the (bveral forts of filh brought alive to the 
I^ore in his veil'cl, and if after fur.li arrival, be (hall wil- 
fully deAroy or throw away any of the faid filh, not be- 
in^r unwhoiefome or unmarketable, he is liable to 
be (.0 emitted to the houfe of corrcAion, and kept to 
h.n . 1 ibour for any time not eyceeding two months nor 
lets than rnc. And fee farther Stat iGco 3. r 15, for 
the belter fupply ing the ciues of and IFeJlminfier 


with fifli, by meana^of fifh machines, and to redoce tte 
exorbitant price thereof; ami toprote£l and eneowrag^^ 
Filhermen. 

w. For fo much concerning the feveraljw^iciy^.^hfifrric^ 
as relate to the commerce and mmypBon of the cOuncry« 

See xwXtlAaxlp^aiion’^A^s V 

The dfeiisfoandland FiHicries are at prefent 'irp olated 
under Stats. 10 1 1 3. c 24, 25 : jj Geo. 3* r, 31 : 

20 Gro. 3, r* 28 Cttf. 3.e. 35 : 29^/^?. 3. r. 53, 

Filhery. 4^^ 5 ^ M. e. 17 ; 1 An. ft. i. 

4:. 16 : 26 Geo. 3. f. 41 ; 29 Qio. 3. c. 55.^tlnB two latter 
continued by 31 Geo. 3, c. 43. and 32 Gev. 3. c. 22. 

Sokthi. 7 >t Wh.ile Fifliery. zOGeo.'^, c, 50 ; 28 Goo. 3. c, 
20 : 29 Geo. 3. c. 93. 

Butijh Herring Filhery. 26 Geo. 3. e, 8 i : 27 Geo. 3, 
e. 10. 

Scoteh FiAierics. 13 Geo. i, r. 30 ; 20 Ceo. 2. r. 23 : 26 
Geo. 3. r. 106. 

FISHING, Right or, and propfri y of fish. It has 
been held, that where the lord of the manor hath the feii 
on both Tides the river, it is a good evidence that be hath 
the right of filhing, and it puts the proof upon him who 
claims a free fillicry ; but where a river ebbs and flows, 
and is an arm of the Tea, there it is common to atl, and 
he who claims a privilege to himfe/f mull prove it ; for 
if trerpafa is brought for fiOiing there, me defendant 
may juAify that the place where, is an arm of the Tea, in 
which every Subject of our lord the king hath and ought 
to have free fifliery. 

In the Severn, the foil belongs to the owners of the 
land on each fide; and the foil of the river Thames, is in 
the king, Uc. but the filhing is common to all. i Mod. 
loj. He who is owner of the Toil of a private river^ 
hath a feparate or feveral fifliery ; and he that hath y/re- 
^Jhety hath a property in the filh, and may bring apolTcf- 
fory adton for tliem ; but commums pijlarta is like the 
cafe of .'ll! other commons. 2 Salk. 637. 

There are three fort.s of hilheries or Piftaiiei. Free 
Filhery; Several (or feparate) filhery; and Common of 
PiTcary. 

Common of Pifcary is a liberty of filhing in another 
man's water. 2 Comm, 34. See tit. Common* A Free FiJfj- 
ery, or excluTive right of filhing in a public river, a 
royal franchife: this differs from a Sevtral Rijhery \ be- 
cauTe he that has a fex,tra^ JiJhny mu A alTo be (or at Icall 
derive his right from) the owner of the foil. It diflera 
alfo iioin a common of pifary, in that the free filhery is an 
exclulivc right, the common of piTcary is notfo; and 
thriefore in a free pjhery a man has property in the filh 
before they arc caught: in a ammon of fi/eaty, not till 
afterwards. 2 Comm. 39', 40 ; whicn fee. As to z fne 
fijhery no new franchilc can at prefent be granted oTit, by 
the exprefs proiifion of M rgna Charta, r. 16 ; and the 
franchilc mult be at lead as old as reign of Hen. If, 

2 i} 17. One that has a clofe pond in which 

there are hlh, may call them pifces fuos in an indielmcnr, 
(sic. But he cannot call them as hona (!f eat alia, if 
they be not in trunks. There needs no privixcge to 
make a fifh pond; as there doth in cafe of a warren. 
Mod. Ca 183 See further this Did. title Game. , 

FiSHERMEN. By Stat. gAnn. c. 26, There (hall be 
a mailer, wardens and afli Hants of the FiJhmongtiP Com- 
pany in London, chofen yearly at the next court of the 
Lord Mayor and Aldermen after the tenth oi June^ who 

are 
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are conltuuted a court of alHdants: and they fliall meet 
once a month at their common hull, to regulate abufes in 
filhery, regillcr the names of filhcrmen, and mark their 

dam or wear in a liver, made for 
the taking of firitj^fpecially in the rivers of Ou/t and 
Hitntber* 

FISH ROYAL, Pf'hah and Sturgton which the King 
is intitled to when cither thrown on thorc or caught near 
the coafts. /VoW. 315. See tit. 

FLACO, A place covered with itanding water. Men, 
An^U t(,Tn^ 1. p. 209. 

FLAX, Sec . 

FLECTA, A feathered or fledged arrow; a ffdt mionjo. 

FLEDWITE OR FLIOIirWlFK, from Sax Flyih, 
£l Witc, MidHa ] In oui ancient law fignihed a dif- 
charge from amerciaments, where a perfon iiaving been 
sifuj^ttive came to the peace of our Lord the King of his 
own accord, or with licence. RajiaL 

FLEET, Sax. hkot^ i. e. FLtat^i place of running- 
water, where the tide or comes up.j A prijln in . 
Londo.j^ fo called from a river or ditch that was formerly 
there, on the fide whereof it Hood. To this prifon men 
are ulually committed for contempt to the King and 
his la, vs, particulaily agaiiill the com ts of jullice ; or for 
debt, when pci funs are unable or unwilling to fatisfy 
tlK'ir creditors ; theie are large rules, and a U’^aKltn or 
Keeper belonging to the FU't Frifotu Uy I Geo, 
2.C. 32, the then Warden of the was di/ablcd to 

hold any olhcc, for his notorious opprcHions of the 
j) iloncrs ; and the King was impowered to grant the 
iaid rlHvc to fuch pcrlon .is he Ihouid think (it, bZe. See 
titles G'jol'. Ga Kr : P}ifoini, 

FLEEr*DITCH. 'Fhe Corporation of l.ondon were 
enabled by Stat, 6 Geo, 2. ( 22, to hll up Ditch, 

and mdkc the foil level with the . : and the fee is 

veiled in the Mijorand Commonalty. Ami at the time 
of building Blac^fums B hl^t the diuli was arched over, 
and fo filled up to the foot of the bridge, that ihegiound 
been me level with rJt*^t~/Irtet, 

FLEET 01^ SHIES, See title Navy. 

Fi.KM, Flema, from Sax. FUan, to kill or Hay.] 
An outlaw; and by virtue of the woid Fltmaflare were 
claimed bona ftlonnm\ as may be collcdlcd fiom a quo 
n-Lanaito^ Tirnp. Ed. 3. 

FLEMENEFRIT, FLEMENESFRINTHE, FLY- 
MENAFKVN THE ] The receiving or relieving of a fu- 
gitive or outlaw. Lr^. Ina, c. 29, 47 : LL, H. \ , c. 10,1 2. 

FLEMESWITE, Sax.J Fleta, interprets it 
taUa fugtttvorum. Lib. I. c, 47. 

FLETA. The title of an ancient law-book, fuppofed to 
have been written by a Judge who was confined in the Pett 
prifon, temp, E. i. Nt.ol/on's Hijior 'tcnl Enghjh Library 22^. 

FLICHKRS, Marts for fhips, i.p. 799. 

FI JGH r, For crimes committed. See Fugam fecit. 

FLOOD-MARK: I’he mark which rhe fea makes on 
the fhore, at Rowing water and the higheil tide ; it is 
al fo called High t^atcr Mark. 

' FLORENCE, An ancient piece of Enghjh gold coin: 
every pound weight of old rtandard gold was to be coined 
in*to fifty Florencts, to be current at fix ihil lings each ; all 
which made in tale fifteen pounds, or into a proportionate 
number of half Florences or quarter pieces j by indenture 
of the Mint^ i^Ed.^n 

VOL.I. • 


FLORIN, A foreign coin ; in Spnitiy 4 /. \d. Gemanjtj 
3 i \ei. and Holland, t s. 

FLOTA NAVIUM, A fleet of (hips.— /^ez. Fi anciat 

“6 R. 2. M. 21. 

FLO r AGES, Such things as by accident fwim on the 
top of great rivers; the word is fometimes urtd in the 
com mi (lions of IPatei Bmiliffs. 

FLO I'SAM, Is where a (hip is funk or cart awiy, and 
the goods ace floating upon the fea. 5 Rep. 106: b'oijam^ 
fetfam and Lagan arc mentioned together ; Jetfam being 
where any thing is cart out of tlte fhip when in dagger, 
and the (hip notwicliflanding perifheth ; and Lagan is 
when lie.ivy goods are thrown over board before the w'lCwk 
of the fh.p, which link to the bottom of the fea, but are 
tied to a coik or buoy in order to be found again. 5 Rep, 
106. The King flu II have Flot/am, Jetfam and Lagan, 
when the fhip ib iort, and the owners of the goods are 
not known; but not oihcrwife. F.N.B.izi, Where 
the proprietors of the goo Is may be known, they have a 
year and a day to claim Flotfam. 657, Fhtfam, 

Jetfam, fdc, any perfon m.ay have by the King^s giant, 
as well as the Lord Admiral, See 1 Comm. 292. and 
this Diil. title ITtcck. 

FOCAGE, Foca^uum.^ Houfe-bote ox Fire bete. 

FOCAL, A right of taking wood for firing: Mon. 
An '/. lorn. I. p. 779. 

FODDER, Sax. Foda, 1 . c, Ahmentum ] Any kind of 
meat for horfes, or other cattle: among the Feudi/ls 
ic was ufed for a prerogative of the Prince, to be pro- 
vided with corn and other meat for his horfes, by his lub- 
jc6Ls in his wars or other expeditions. Hotomdsverb. 
Ftudal. 

FODERTORIUM, Provificn or fodder, to be paid 
by cuftom to the King’s purveyor. VaUidar. MS. 

1 CENUS NAU I ICUM, Bottomry ; Scc that title; and 

title Inf.ianee. 

FCESA, hr. FoiJ]on.'\ Gnafs, herbage. Mon. Angl. Tom. 
2. p. 506. 

FOoAGE, Fogagium.'\ Fog or rank afier-graL, not 
eaten in lummer. LL. For ejlai , Scot. c. 16. 

FOri’ERERS, Vagabonds. Bloimt. See Fnitouis. 

FOLC -LANDS, Sax.] Copyhold lands ; fo c.nlled in 
the lime of the Sa\onr, as charter lands were called Boc^ 
lanh, Kitch. 17 ^. Fdkland was tirr'a ndgi or popular is, the 
!\incl of the vulgar people, who had no certain cft.ate 
therein, but held the lame under the rents and fervkes 
accurtomed or agreed, .it the will only of their Lord the 
hji.fif, and it was therefore not put in writing, but ac- 
counted pr.rd^um rnjiieum tgmbile, Sftlm. of Feuds, cap. 
5. Sec this Dirt, titles Cop)hold ; Tenure. 

FOLC-MOTE, OR FOLK MOTE, Sax.] Folgemoe, 
Conventus populi.'] Is compounded of Folk, populus, and mote 
ox gemote, cotvvenire\ and fignified originally, as Somnei 
in his Saxon DiHionary fays, a general alTembly of the 
people to coofider of, and order matters of the common- 
wealth: See Lt'g, Edii), ConfeJJ, cap. 35. Spelman fays the 
jdarwte was a fort of annual parliament, or convention of 
the Bilhops, 1 hanes, Aldermen and Freemen, upon every 
May-day yearly ; where the laymen were fwoin to defend 
one another, and the King, and to preferve the laws 
of the kingdom, and then confuhed of the common 
faftty. But Dr. Brady infers from the laws of our Saxen 
Kings that it was an inferior couir, held before the Kmfs 
Ru-i*c or Reward, every month to do Telk right, or coin- 
4 C pole 
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pofe Tmaller differences, from whence there lay apnc.il to 
the Aiperior courts. 5 fee ins to 

think the F oh mote ^ not di(lin«^ from the jhiri Kote, or 
common general meeting of the couny. 

155//. 

Maircooii mentions folhm'^tc as a court holden in La«- 
dou^ wlicicin all tlic/JX an 1 people of the uty diJ coin- 
plain of the Ma)oi aid A’dtimcn, for mifp^ovf^i nmciit 
within the faid city :iptl tiii. ward In Slo rime con- 
tinued In ule t\' Lct ' ^rs ; ard dcao.cd f'fl or , 

fx tota cii itatr c i . • Sf) ^ 5 •. 

According to h n /, ti w 4S 4 ciminnn coun- 

cil of all tiu lull »bit. mis of a ciry, ^oao or borough, con- 
vened oflci bv found of bjd tc) the ^fof' H dl or H ufe- 
or ir was .ipp ird to a larger con';rcrs of all the fiecinen 
within a couiuy, called the wh:rc formerly 

all knights and milir.ny tenants d'd fe Itv to the Kmp- 
;>nd defied the annual ihcrj.T on i jc hrll of O'Jol? r ; ti 1 
this popular eledion, to avoid tiimult'. and riot , de» olved 
to the King's nommainn. Aber which the Ctfy Folk>mte 
was fve allowed up in a IcleA committee or Commmi CohucjI^ 
and the Cou,iiy Folk fnote, in the Shenjf' ^ Fourn and 
The word Folkmotc was alfo ufed for any kind of populai 
or public meeting ; as of ail the tenants at the Coutt-Leet 
or Coiit Baton , in which figniJication it was of a Icfs ex- 
tent. Patoch. 120 — See further this Diit. title Pat- 

harntfit, 

FOLDAGE AKD FOLD COURSE, A liberty to fold 
Ihccp, (ij'f. See Fal la^r ; FaUifee, 

FOLGARII, Menial fcrvanls ; BraH. Ub, 2. 

r. 10 . lioufe keepers by the Saxom were called llu]fiijhnc^ 
and their fervants or followers, Fdghtte^ or Fd^eres, LL. 
Htn. I. f. 9 . 

FOOL, A Natural; one fo from the time of his birth. 
Sec title hliols ahd Lunni'us, 

FOOT or A MNR. See title F///^. 

FOO T-GELD. From Sax. Fot, iVi ; and Geldan, fol- 
vtitr. Ped.i tcdempi.o ] An amercement for not cutting out 
and evptdiiating the b.ilL of great dog^’ feci in \\\ejonft : 
to be quit of foot-geU is a privilege to keep dogs within 
the fored unlawed, without punilhmenr. MahuooJf pat . 
1 , p. 36. Sec title F)ttft, 

1 OR AGE, Fr Fourngt.'] Hay and ftraw for liorfcs, 
partJtul rly ff r the ufe of hoife in an army. 

FOR ACjlLfiM, Stiaw when the corn is thnalhcd out. 
Co'ivel. 

FORB \LK, Fjthalka.'] Lying forward or next the 
high vv.i\ . p! , Ul j njis (lofittn. Ilt/h CtoylunJ^ p. lib. 

lORB^Rl'K, To bar or deprive one of a thing 
for c\er. P it\ 9^2 t 2: t H 6 (.4. 

lOBB X'rULob, 'I he ai^guflbr llaiii in combat, 

1 O vIjI * I R OF ARMOUR, htubao i.] Si (jut frr- 
hai-t urn a / / t xnt t tui pur^amlum^^c. LL. ^ 

US.c.zi 

FORCE, f /r ] U nuiR commonly applied m /Jtum 
pai/c/n, the c\il ] iit, .».id fignifies any uul.iwful \io- 
1/ncc. It is defined bv If't/i to be an offenre, by which 
violtnce is ufed to iningkor perfons; and he divides it 
iiiioy V and cc'vtoihd^ Jtvtje [ont^ is that which ii fo 
ccmruiucd chat it h'ith no < tacr crime accompanying it ; 
as if one h> Pne do only enter into another man's pof- 
fcllion, with lit doing any other unlawful adl : mixed or 
fovjpcvKd fit c , is when fome other vn)lence is committed 
With fuch A faa« whiJi of itfell alone is criminal ^ as 


FORCE. 

wher^ any one by fotet enters into another man’s houfe, 
and kills a man, or r.iviOies a woman, Cy. . And he 
m.nkes fevcral other divifions of this head. Wt/i. Symbols 
pa.z ffH.b^. Lord Cokr hys, there is 
iffifl/ui in law; as cieiy trefpafs, relb^iSfor Sff'cjfin, 
inaplieth it; and an /ohe, wifTf^'capons, number 

of I icjfon., fs’f . vvlicre thrc.iMung is ufed to the terror of 
ai other. Co. Lii. z-- \\y Jaw an) perfon nny enter .1 

tavern; and a Ir. ]joiJ nay enter ids tcnaniN Jioufe to 
Vi"vv i'*piir , oV. L' 1: if he that enters a tavern, tom- 
mies any jvcf or vioImrc ; or he that enters to vi**\v re- 
pairs, bic.i.^w'th the houfe, t^i. it lhall be intended that 
the) cjU'TcJ fur tJiaf ])uipoe 8 Rrp. i )6, All//rc. is 
.igaind the law; and it is l.i.vlul to j^pel /otce by foi t: 
ilinrc IS .1 maxim in our law, juoJ idun honum et juflum 
itf I i/»; id f>aiU>H /entu*, mahmet tnu^JJ fft. 
^ Rrp.y^ Wluie a ciime iii iiielf capital, is endeavoaredr 
to b<’Ci)mmuted by forte, it is lawful to repel that foue 
by the death of the party attempting. 4 Conm. iSt. See 
title Milt lit r. 

FORCIBLE ENTRV and DETAINER. 

An Oflvncc againll the public peace which is committed 
by violently tak or He pon'clllon of lands and tcn<*- 
ments, with menaces, arms and forte, and w ithout the au- 
thority of the law ; whereby he who hath right of entry 
is barred or hindred. See 4 Comn. i |.8 At Common law, 
any one who had a rigat of entry into lands, might 
regain pofleffion thereof by force ; but this liberty being 
much abufed, to the breach of the public peace, it was 
found ncccHary that it (hould be rcllrdinei). By Stat. 5 
R. 2. ft. \. c 8, all forcible entries aie punilhed with im- 
pnfonment and ranfoin at th'* K’ngL will And bv y^tits. 

R. 2. c. 2 \ 8 //. 6. r. 9 ; 31 c 11: 2 j 7 "^ . 1 . r. 
15, upon any forcible entry or fonibie de^iiner :if(ir 
peaceable entry, into any lands (or beitficcs of ii c 
church) one oi^morc Jullicesof the peace t.ii.ing luih ient 
power of the county, may go to the place, ano ihtje re- 
cord the force upon his own view, as m cafe of n ; and 
upon fuch conviiftion may commit the offender togaol till 
he makes hue and ranfoin to the King, ^nd moreover the 
juffice or julhces have power to fummon a jur) to try the 
forcibly entry or detainer complained of : and if the fime 
be found by that jury, then bcfidcs the fine on ihcoffendtr, 
the julliccs ffi.ill make reffitution, by the fheriif, of the 
poffeliion, without inquiring into the meri’s of th^ title; 
for the /-3nt' IS the only thing to be tried, punilhed aiiJ re- 
mcc.Lcd by them; and the fame m.iy be dune by indid- 
ment at the general Seffions. But this provifiou dors not 
c\ vnd to {u( h endeavour to miintaifi pjILliion by for* c, 
whuo lijf^y tnernlclies or their antclUrs have been in 
peaceable cnjO)incnt of the lands, 'di. for tJirce )c.irii 
irnmcib ucJy preifdiug. 4 Ctwv;. i.)S’. And this m.iy be 
ilfcdged in Hay ot rclbiution, and refill ution is to be 
if j^ed till that be tried, if the other will ciaverfe the fame, 
DJt. 312. Sec T. Raym.%^. I Sul. 149: Salk, 260. 

Indiflnierit for/o/^’'^/^’ < tty mull oe laid of tihittwi fe- 

fHy to have rcilituiion by fta/j. R 2. c. 2 : 

S //. 6 t 9, l 3 ^c. But by Sfat. 21 yac. i. c. Jullices 
of pc ICC uuy give like rellitution of poflcfTion to tenants 
for )edj 5, tenant by ehgit^ flatuie flaplc, and copy- 
holders, a* to freeholders, fince which llatuce the ciUtc 
of tnt I erfon oulUd mull be Hated, for perh.ips he is only 
tenant at will. Stvib^ 1 SaiJk* 260: R» 1 Sid, 102. See 
a farther 
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riiihcr ns to wliat fl.Hl! be a good indidlmcnt, 

tilltf Fo'Ciye E'ltn i) ^ ) 

r.iiil thus mu:h generally, u*# may proceed 
r .*^iy to enquiie, 

' ^ 

I. ir/)at JhJl a Forcible Entry an J Dei ai her un- 
tit r tb*’ /hrijotho Slot I let. 

II. Jrhat Ri.titJy t, pio'vitltii in fucb Cafes. 

T.BvHiit 5^ 2.Jl.\,c 8, “ None fliall make any entry, 
into any l.inJs or wnemcnis, (or bencrucof holy church 
fat. 1 5 /"v. 2 c. 1 ; or other pol’elTions, // it. 8 li, 6. c. y. ^ 
2 ,) but where entry is giicn by the I.iw ; and in iuch 
c.ilc not with hand or with multitude of* peoph, 

but only in peaLcab’e mid o.ify manner; on pain of im- 
pi imminent rf'ul lanfom at the Kioi^’s will. 

VVlicn one or more perfons armed with uniifual veeapons 
violently enter iuto the houfe or land of another; or 
where tliey do not enter violently, if they forcibly put 
another out ( t his ptikliion ; or if one enters another’s 
houfe, without iiis (onicnt, alihouah the door be open, 
bfr. thcle are all forcible entries punifhable by law. C<7. 
Lit 257. bo when a tenant keeps pon’elllon of the land 
at the end ot his tcitn agninll the landlord, it is a for- 
cible dcmincr. And if a Iflllc takes a new leafe of 
ano'lier pfrfon, w hoin he conceives to have belter li'Ie, 
and at ihe end of the teim keeps pofll’hion a^ainll liis 
own I.ifulhnd, this i« a forcible detainer. Oo. Jac. 19;. 
Alio pci Ions continuing in poflefiion ot a defeafible eilate 
after the title is dc‘e.ited, aie punilhablc for forcible 
entry; fo} lO'ttinuh ^ m aftnii^arJi, anv^vms 

in law itj a entiy. L y. Lit. 1 ,6, 257. And an infant 
or feinc-coiert may be guilty of forublc entry within 
the llatutes in refpedf of \i< lence committed by them in 
perfon; but not for what is done by others at their com- 
mand, tlicir commands bting void. Co. Lit, 257, 357. 

If a man have two houffs next adjoining, the one by a 
defeafib'c title, and the other by a good tide; and he 
ufes force in that he hath by the good tide to keep per- 
fons out of the other houfe, this is a forcible detainer. 2 
Shep. Ahi . 203. A man enters into the houfe of another 
by the windows, and then thieatneth the party, and he 
for fear dtfth leave the houfe, it is a forcible entry: fo 
if one enter a houfe when no perfon is therein, with 
aimed men, M>0i Caf. 185. If a perfon after peace - 
]<b e entry, fli.ili make ufe of arms to defend his pof- 
fcflion, it will be forcible detainer : a man puts a- 
nother out of his houfe by force, if he then puts in one 
of hi^ fervnnts in a peaceable manner, who kcr]>s out 
thcjj.iity, k 3 'c. it will be a forcible entry, but not a 
dctjintr; but if liiiiifelf remainetli tlitic w'iih foicc, 
this makes a fo)i.i'h tUiaiKtr. Jf I bear that peifcns will 
coinc 10 iny houfe to beat me, \ 3 c. and I uke in fvinc to 
defend m}relf, it is no fruLle d(in.hei\ though wl.cic 
they are coming to take lawful pofleliloii only, itio other- 
wife. 2 ^hcp. 203. 

1 his oflencc may be committed of a rent, as well as of 
a houfe or land : as whercunc comes todi/r.Mn, and the 
tenant ihreaieni to kill him, or Lilly makes rclifuince, 
fiTc. 2 Shep. 201. But forcibly entry cannot be of a ^way 
or other eafement; or of a common or office. iHavA. 
J\ C. So no man can be guilty of forcibh tvty^ for 
entiing with violence into lands or houfesin his own foie 
poflcllion at the time of entry ; as by breaking open doors 
tfr. of his houfe detained from him by one who has the 


bare cuftodyof it; but jointenants, or tenants in com- 
iDon, may be guilty oi' faeible and holding out 

their companion- A perfon is not guilty of a forcible 
detai’ T, by barely refufing logo out uf a houfe, and 
continuing therein in defpiglu of another. And no 
words alone can make difdrctble entry^ alihough \i('lcnt 
.ind threatning, without force ufed by the paity. i LilL 
Ah . 514. 

A fo'cible entry may be committed by a fingle perfon 
as well as by 20, and »I1 who accomp.iny a man when 
he makes u foiciblc tntiy fh.ill be adjudged to eater wiih 
him, whether they at^hially come upon the lands or r.ut. 
1 H nvi. P. C c. 04. 

The fame circuni fiances of violence or terror which 
will inak: an entry forablc will m.ikc a detainer forcible 
alfo. And a detainer may be forcible whether the entry 
were forcible of not. 1 'Hawk, P. C. r.64. 

If a Julljcc of peace come to view a force in a houfe, 
and they r<''fufc to let him in; this of itfelf will make 
a foicif^h detainer in .ill cafcs ; but i( mull be upoA 
compKiiiit made. Dalt. 

ir The Remedy may be, by a^lion ; or by Jufticcsof 
pence up^ii view ; or by indiilment or inquiliiitn. 

By Stai. 8 //. 6. f. 9. § 6, “ If any perfon be put out or 
diflcifcd of .my kinds or tenements in forcible manner, or 
put out fotcibly and after holden out with llrong hand, 
the party grieved fhall have afilze of novel diireifin, or 
writ of trelpafs agninft the difreifor; and if he recover, 
(or if arty alLcnition be made to defraud the poHcnbr of 
Ills right, which is alfo declaied by the llatuce to be void,) 
he lhall have treble dam.igcs, and the defendant fliall aU 
fo make fine and rnnfom to the King ” 

But in an action on this (latute if the defendant make 
title which is found for him, he lhall be dirmilfcd with* 
out any cnquiiy concerning the force ; however punilh- 
ablc he may be for that at the King’s fuit. 1 llavsk, P.Ci 
Dalt. c. 129 . 

If in trelpafs or aHife upon this Ratute the defendant 
is condemned hy non fum mfoimatus \ he Ilia II pay treblo 
d.iniiiges and treble coils: a judged, and aflirmed in error. 
For the words of the Ikitiuegjw them where the recovery 
is by vercliCt, or otheiwifc 111 due manner, 'j 'it!:. Cent. 
‘ 97 * 

The party grieved if he will lofe the benefit of his 
treble d.im .ge-j and tolk miy be aided and have the af- 
filkincc I I tilt I II. aces at the g< nei.il bellions by way of 
indutnjcut on this Lim^' fl^ruie ’/'liieh being found there, 
iic liiall bercRoicd to his [.oircll.un by a writ of ndfituiioo 
gr..rifcd out of the faiue couit to the iherill*. Datt. c. 129. 

IiiJutment of fia L trtty lies not only for kinds, but 
foi tithes ; alfo f )r rents: bur not .ngaiml a lord entering 
a tf^mrnun with l« icc, for which the comm^mcr iMiV not 
in. ha liMii, be^Jufeit is his own kind. (.10. C'l;; . 201 . 486. 

] I r a It 01 c fpeedy remedy the parly grieved may com- 
pl.iii !o .1./ flit or to a mayor, puMifI ci baihfj', 

v.ithm .leji libntics; and it i:> pio\idcd by 15 
z. c. 1 : o II 6. ('. that alter complaint made to iuth 
jiiilice, (5^. . lie lh.ill within a convenient time at the tolls 
ol the parry giievtd take Aiflicient power of the county, 
and go to the place where filch force is made, and if he 
lh.ill hnd fuch force,, fiiall caufe the cliendcis to bearicllcd, 
ard make a record of fuch foneby him viewed ; and me 
oflendcrs fo arrelkd lhall be put in ’.he next gaol, there to 
4 C 2 abide 
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abide convifl by the record of the fame juftice until they 
have made fine and ranfom to the King. 

As (o reilirution to the party injured, it is enabled by 
the faid jiat. 8 H 6. t*. 9, though tli.it the pci Tons ni iking 
fuch en^rv be prefent, orcife dep^irtcd before tlic coming 
of :he Jullicr, he may notwitlill.indnig in foinc town next 
10 the tenements lo entered, or in lomc other convenient 
place, have pnvvci to enqu'jc by a jury of the county as to 
the peifons making forcible entry and detainer; and 
the Jullicc mjy rn kf his prcccpi to the fhcrilF, who is to 
funimon the jurv. And if TulIi forcible entry or detainer 
be found btfoie AkIi J nfiice, then the i rid Julhce (hall caufe 
to refeife tiie land.s .imcI tenements fo entered or holden, and 
Ihr.ll rellorc. the party put out to the full poll'eflion of the 
fame. And by 31 ii//a. c. ii, if on an indiit- 

meni of f irrible entry, it is found agiiiiilthe paity 
jntl he ib.iil pay fueh coils and damages as the Judges 
or J iiliv.es ill Ji ."/ifefs. 

IJnehT the .ibove S/a/ 15 M. 2 . r. 2. nny Jiilliceof the 
pcaio upon view of tlic /r*cr, may make a recoid of it, 
and commit the offendfr. ' id tlir, without a writ 
diitCttd to him to execute th'* (laiutes and upon any in- 
formation without a complaint o( th^ party. So every 
jiiHice mjy take the flierifl', an commitatu^^ to re- 

III am , or he rn ly break open a houfc to remove the foice, 
Dn't c 44. 'J'lie record made by a Jullice upon view, 
llial] be a con\ivlion, and is not tiavi*r(able . and ought 
10 be cerrificd to B R. or the next afliles, cr ijuarter fcf- 
fions. And if a defeil:l appeals, in the conv iLlion, to />. 
R. it (hall be cjualhed. \ iiu/ 156. 8 Co lai. The 

Judices have power to fine on view: but are not bound 
to do iron thefpot, but may take a rcafoaable time to con- 
fider. Sfev^/K 794 : i 5 i 5. 

'I'he JullLcs, ovi Jouibli Jft abler t may punilh the force 
upon view, and fine and imprifon the offenders ; Std. 
156. Audit hath been held, that xw fantbU entiy and 
detainer, the juiy are to find all or nene ; and not the de- 
tainer, without \.\\^ /of it/Jd tti/ry, I AV///. 25. 

An indiclmcnt will lie at Common law for a forcible 
entry, though generally brought on the above ilatutes. 
But it mud dievv on the face of ic (ufficient adual force. 
3 /A.;;. 170.!. I73Z. 

An indiiflinent for a fmdle dxtainir^ ought to (hew, 
that tbt trJiy ^raceabU’, Cho yac. I5I. 

Indiidinents for fracibly entiy mull let forth, that the 
entry was rn^nu foni, to didinguilh this oficnce from other 
treipad’s n.t it a>hiis\ and iheic are many niceties to be 
obfe ved 1 1 drawing the i''.did>menr, oiheivvife it will be 
quadifd. C/o.yac. 4^31 : Dal/. 298. There mud be cer- 
tainty in this indiitlrncnc ; and no repugnancy, wliich is 
an iHv. lira b'e fault. An indiiiuiicnt q\ j 01 <thk en/n was 
quaiyicu, for that it did not (et forth me edale of the 
party: fo v. Iicrc the defendant hath not been xtx poi^if/.Ln 
three ycays before the indnffment, without ia)mg 
6 fine the ivd.t'hnin'^ founds Sec. And force Ih.ill not be in- 
tended wlien the judgment is generally laid, for it mull 
be always exprcllcd. 2 Nt/f. Abr. 867, 869. 

The Jullicc may make relliturion, (after inquifilion 
found) UJ the pairy oulled, by himftlf, or by his pre- 
cept to the Iherlff T. Raym. 85 : ('nrih. 496. So tt/ii/u^ 
t.oi (liall be made upon an indktincnt at the quarter- 
fefiions. H.F.C. 140. 

hn ok fen ihlf entry may be removed from 

before Jiiditcs of peace into the court of R oram rey^e^ 
Clinch court may awaid reflitutioo. wRcp.b^^ And 


the judiccs before whom fuch indiflment was found, may, 
after traverfc tendered, certify or deliver the indi^ment 
into the Klnp^'sScncb^ and refer the proceeding thereupoK 
to the judicej of that court. 

So judices of jail delivery, upon an Jj pdWment before 
them. So re-icdiiution (hall be, affir an ill rtdimtion 
awarded. »S\7i.68: Cro fiic. iji. 60 reftiiution (hall 
be to a dideifor ouded by the force of the difleifee. 1 o 
a leflee, though theleflur, who was difleifed, thereby op- 
poles it To a copyholder though his lord oppofes it. 
viJc D lit. c. 132 — Contra before btat. 2 I Jac. c. 15. See 
Dy. 142 rt. in ninrg. 

A copyhoIdcr cannot b^ djfclfed.^ becaufe he hath no 
freehold in his edate ; but he may be excelled. And a 
copyhold tenant may be redored, where he is wrongfully 
expelled ; but if the indidment be only of didcihn, as 
he may not be dideifcd, there can be no reilirution but at 
the prayer of him who hath the freehold. 2 t/v 81 : Cro. 
Jac. 41. Poirelfion of the termor is the polltMlion of 
iilm in icverlion : and when a lefiee for years is pur out of 
|>oliVirion by lorce, relluution mud be to him in reverfion, 
and not to the leflee; and then his leflee may re-enter. 
1 Leon 327. A termor may fav that he was expelled, 
and his landlord in reverfion dilfi-iled : or rather that the 
tenant v»f the freehold is d’flciled, and he, the leflee for 
years, expelled. 4 Mod. 248 : zKtIf Abr. SLf;. If adif- 
feilec wi hiii three years makes a lawful claim, this id 
an interruption of the pofleflion of the dilfeilor, H.P.C, 
139. Though it has been adjudged, that it is not the 
title of me pv)(reflbr, bat the pf'fvin for thiee years, 
which is material. Sid 149. Since the St it 5 R. z. 
ft. 1. r. 8, if one be feiled of lands, and another having 
good right to enter, doth accordingly enter nuvm forti^ 
he may be indiiJled notwithllanding liis right, idc 3 Salk. 
170. For a fur idle detainer only it is laid there is no 
relhcution ; the plaintifl’ never having been in pofleilion. 

1 Pint. 23 : Sid. 97, 99. 

No iiftttuiion (liall be awaidcd to an adaovefon^ common^ 
rentj &c. for it fliall only be to land. Dale. c. 44. Nor, 
where he, who ufecl force has the poflelfion by opt ration 
qf'lan.u: as if a difleiftc enters, and afterwards, by foice, 
oulh his difleifor, the polTeflion (liall not be relloreJ ; for 
it wMs revelled in the difleifee by iiis entry. Dalt, c. 132. 
Nor, if a lelfor enters by force, upon the lelfce, for a for- 
feiture ; nor to any other than him who was oulled by 
force, or to his heir, Sa/k. 587. Or any abator , after the 
death of the ancellor. Palt. c 132. Nor if the party 
tenders a traverfe to the inquifition. I Sid. 287. Upon 
a certloiart delivered to remove an indiilinent, it fliali be 
flayed. H. P. C. 141. Or, if the indi(^tiiient appears 
infuflicient. H.P.C. 140. And in (uch cafe rckitutijn 
granted may be flayed before execution. H. P.C. 140. 
So reftit.itioa (hall not be, ap/et a convibliou by a Ju/l/ce 
upon his •vlt:u. 1 l^nt. 30 1. Nor by of ajjife, 

gunl delrvery, or jn/lUti of peace ; if the indnilment was 
not found before them, H.P. C. 140 Dalt. c. 44, 131. 
So rtjiitution fliall not be, unlcfs immediately ; not four or 
five \ears afterwards. Carth 496. 

A record of jullicesof pea^e of forcible entry, is not 
traverlablc; but the entry and force, -^c. m ly be tra-, 
verl'ed in wanting, and thejuiiices may fu.nmvin a ju‘y for 
trial of the traverfe. 1 353. The finding of the 

force being in nature of a prcfcnimeiit by the jury, is tra- 
verfaole \ and if the jultices ot pttacc reiulo tlic traverfe. 
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and grant reftitution. on removing the indiflment into | 
1 . R. there the traverfe may be tried ; and on a verdict ; 

he party t -Vr. a rf tefOtunon ihall be granted. 
Sui 287: fbTC9 is found at a trial 

therrot before julti estu/\^fulion is not to be granted ; nor 
{hall it be had till the force is tried ; nor ought the Juiticcs 
to make it in the abtence ot the defendant^ without calling 
him to anfwer. 1 Haiok P C. r. 64. 

No other Juftiv.es of peace bat thofe before whom the 
indidlment was founds may either at feffions, or out of it, 
award reftr ucion ; the lame Ju.lice^ m ly do it in per fun, 
or nnke a precept to tlie ftienff to do it, who may raife 
the power of the county to aflilt him in executing the fame. 

1 fin’tvk P c,c <^4. And the f. me juftices ofpeacemay alfo 
fuperfede the reftitution, before it is executed ; on infuf- 
iicjcnty lound in the indidlment, But no other 

Juftiv.es, cxi< pt of the court of B. R. A certwrafi from 
B. R, IS a fnpty/fiUas 10 the reftitution ; and the juftix.es 
of B R. may fit afide the reftitution after executed, if it 
be agatfift law, or 11 regularly obtained, 1 S/ilk. 154. 
ifj uftieis of peace < xceed their autliority, an informatiun 
may be brouphi againft them. A convidtion ft vJoyi.bU 
entry before a fine is let, may be quafhed on motion ; but 
after a fine is ft r, it may nut ; the defendant mult bring 
writ of < I ror. ^ 5 “o//*. 450. 

If a plainnfl proceeds not criminally by indictment for 
yort entyy. bur contn entes a civil adlion on the cafe, 
Olid VI/ St fit n 6 t 9, the dt fendxint IS 10 pic ad AW «•/////>' } 
or may fha I an) Jpe tal rnatti* ^ aid trwLtrji tfe Joice ; and 
the {.laukiifi in his repiKaii* n multfmifwer the fpecial 
matter, .ind not the iraveife; and if it be found againlt 
the df ft pJant, he *is conviCcd ot the force of courfe ; 
whereupon tlie plaiiinff ih dl icco\ej treble damages and 
torts. 1(9. 

A rcveiiK nc r lannot bring adtion of •ncdle eJty, be- 
cauie he cannot be cxp'dlcd, though he may be dif- 
ftifcxf D,i} 1 41. 1 he ^ cuds in the writ to mxcintain the 

amen .iie, tliat tht dcfindant txpulit (Sf CiT'r. 

yet It is fa d that every dilleiiin implies an expulfion in 

fUi r •////> CtO jcJ 

i h< Liji / ; bit t)t)v IS punifhable cither by indidt- 
n.t lu or ct on ; the .idlicm is fcioom brought, but the 
ii d cln < 'It c lU'n Bur in many cafes u may be much 
1110 t for I lie htncfit ol the party to bring the adtion. 

If .1 Foicibic entry or aeiaincr fhail be made by three 
prill IIS or 11 js diio a not, and may be proceeded 

sgiinft .is ioih, if ro inquiry hath before been made of 
tht font* It c 4 f 

See fuTilur on ibis fuljrc^}. i Hanvk P.C e. 64, at 
length aiixl Bmn' s 'JnJiut ^ \n\ei Fott,tbU hntty. 

FOkcII' I h MARRIAGE, bee this Didt. titles Mat^ 

riUj^e , Li / j an. 

f'OKD cn/a ] A fliallovv place in a river. Men, Ang. 
torn I 0^7 bee lole Fmy 

hO D >1 , fiom bax f^re^ befure, and daele^ a part 
or uutiiuii.J A butt or neau land, fhooting upon other 

bcuMd*' 

bORh.C! EAPLM, fiom Sax foye^ a /e, and etaptetn, 

e. Bti J nan, tm y .] P x tiiip ion. Lbr^n. Bycj/i^ t.,n tol. 
t;^7 898. 1 yh Utr^'di^c 23. 

rUK E l I (x) )L.b, St ul out < r exv-iiuK d ; as ih ' h iring 
the eqoi y oi icutiiipiion '6n mxjfigagcs, Q:.r. bee title 
JiLt t^ age. 


FOREIGN. 

FOREGOERS. The King's Purveyors ; They were 
fo called from their gcjng Ttfore to provide for his 
houftiold 36 Ed. 3. 5 

FOREIGN, 1 r. foiaion, Lat. feimjtcus^ fxtyaneus.'\ 
Strange or outlandifti, of anothet country, orfociety; 
and in our law, is ufed adjedfively beipg joined with 
divers fublUntives in feveral fenfes K*tih. 126 

i'oRLicN ArrACHMeiiT, See title Attachments 

Forlicn Court i\t Lcmfity (anciently called Leo- 
mm/ler) there is the borough and the /oteign couu ; which 
laft is within the junfdidtion of the manor, but nor within 
the liberty of the bailiff of the borough . fo there is a 
foreign court of the honour of Glouceftcrs Clau/.SEd 2. 
Foreign bought and Jdd was cuftom within the city of Lon* 
don, which, being found prejudicial to the fellers of cat* 
lie in SmtthfitU, was abohfhed. 

F(<rfign Kingdom ; Forfign Laws and Customs. 
A Foreign Kingdom is one under the dominion of a foreign 
prince ; fo that Inland, or any other place, fubje^l to 
tHU crown of cannot with us be called Juyetgvr 

though 10 fomc pui pofes they are diftin^\ from the realm 
of Engla/ds If two of the king’s fubjefts fight in a 
reign kingdom., and one of them is killed, it cannot be 
tried here by the common law . but it may be tried and de- 
termined in the court of the CunllafiU ami M njhah accord- 
ing to the cix llaiv\ or the fadi may be examined by the 
Pjivy Council, and tiicd by commilfiMners appointed by 
the king in any county of Eighitd, by ftaiuie 33 /f. 8* 
r 23. 3 Inlf. 48. One Hulehirijin killed Air. Cdfon abroad 
in Portugal, for which he was tiied there and acquitted, 
the exemplification of which acquittal he pioduccd under 
the Great Seal of that kingdom ; and the king being wil- 
ling he fhould be tried heie, referred it to the judges, who 
all agieed, that the party being already acquitted by the 
laws of Portugal, could not be tiled again for the fame 
fa£I heie. 3 A' 785 

If a Stmngtr of Holland, or any foyngn hrn, buys 
goods at / ondn, and gives a note under n.b h md fur pay- 
ment, and then goes away privaiel) wMo Ihd and , the 
feller may have a certificate fra'in the lord' M.iyoi, on 
proof of falc and delivery of the goodi : upon wiiicli the 
peopleof //o//«W will exec ute a legal procelson the p iriy. 
4 Liji 38. Alfo at the inftance of an ambafladur or cun- 
ful, fuch a perfon of fn^land, or any cniniiial againif the 
laws heie, maybe lem from ri f rr gn kingckm luihcr. 
Where a bond is given, cr contract iiiaUc in a /' iftgn 
kingdom, it may be tiied in the Itemb, and l.iiu to 

be done in any pface \v\ Er gland Hoi 11 z ^ hl/l ^iz. 

An agicemeni made in Iran e, on two pytruh prions 
mairying, toucliing the wife’s fortune, has bten Ueentd 
here to be executed, according 10 the I vws of E?i,^lar,d ; 
and ih^t the hufband lurvivmg ihou d have the whole; 
but relief was nilt given foi a certain lum, and the icR 
to be govtrned by the cullom of Pans. PteceJ. Chant., 
20/, 208. 

A and f?. being inhabitants of the Unind States of 
Am'^tcn^ while thofe btaies weie colonies of Great Britain, 
and before the rebc .lion of them >)sivicnies, B exrmies 
a bund to A — Dur tig ih« rt t tili< n, afiti the di cuiaiion 
of indepi ndence by ihe ngu F, out before 

the It de].endencc of Anarica was ac ki)> w dgi a uy Grrat 
Britan, boifi parties arc aita n tU , tht u p.oper y cr n- 
fiicated, anu vcitcu lu Ciie lefpcdlivc btaics of wiuen they 

Were 
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were inhabitant), by the JcgiHarivc riifts of* thofe Scales 
then in rebellion, and Sl fund pmvidid ioi ilie payment 
of rhe debts of /?. iAfemv irds the jn icpent'ence rf W 
tt\a is acknowledged by Gxnr Hr ‘u.n. all ^!le^e 

circumiKinces A. may niaiir.ain an acUon on ilic bond 
ag^inll B. in Fryjmi. 

Judgment of me crairt of King*.s Bench (aflirming the 
judgment of r P ^ Aft nrd Jho P. C. 

Though all iherejudgments appear umniinous, the two 
former, rnd perhaps all three of them, were piv f ii in I nne 
sneafurc upon difl’eirnt piounds. But ir appiMrs ii)5on 
the rw.o firil decilions to be a piincip’e not judicially con- 
troverred, that •' ilie/ n/jJ of one country cann.ot 
be taken notice of, to aficCl the laws and lights of dti 
zens (or fubjeds of fiich coon'ry, bccoini.^g ciii’Z'ns,) 
of another; the penal laws of foreign tounnifs being 
ftii\I‘'lly local, and afieclii!^ r Iiing rntre ch.m ihev cm 
reach, and can be ffiyed by virtue of their .luthoi iiv 
See 3 Trf;/; AV/>. 733.5: i Vf A\ .. (•. 7 ^ / 1 75. 

Jn the cafe of DuA'.rj \ F >1 //;, the cou. t having iw 

doubt about the law, and thinking that it uould lead rn 
the difcuilion of improper t. p!< s, •would n^t (erhiit t'^r 
^itt/lton to be mgued. That vvas the cafe of i ( oven.uit in 
a conveyance of iand^ in Aueri i, made during the time 
of tlie rebellion, ' .fnl, J780) th.it the grantor liad a 
legal title, and that the grantee might peaceab’y injoy, 
tsfe. without the lealf inierrupiion, of the grantor 
and his heirs, or of any oth ; /. f n whoniiocver." — 
The court were of opinion tha^ this covenant was not 
broken by the States of Ammin r*izing the land^, as 
forfeited, for an adt done previous to the ( onveyance, 
notwiihlUnding the fublequent acknowledgment of 
independence. 3 l\rm Rc'. 504. 

Foreign Oppose R, or Sec pKcl't juer. 

Foreign Planxaiions; and Dominions of ihe 
Crown. As to the former of thefc, fee this Diil. tit. /’A/w 
iations As toan\ foreign doininionj. which mav belong to 
theperfon of the kiBg by hercditaiy di flrnc, by purclMle 
or other accjuifitron, as the territory of and his 

majefty’s other property in G(}ma}'y\ as ihcfc Jo not in 
any wife appertain to the crown of ihcfc kingdoms they 
are entirely uncoiine^ffed with the laws of Enjaud, and 
do not communicate with this nation in any lefpcfl what- 
foever The lirgiflaturc, warncU by p.*ll experience, 

wife’y inferred in the a,-l of Setilcnunt, v.IkcIi veiled ilie 
crown in theprefent family, the follow ing clnufe, * ‘ That 
in cafe the crown .md liT)p'*ii.il digmi) of this realm ftiall 
hereafter come to any peilon not being a native of iliis 
kingdom* of E*. dandy this nation lh..|i not be obliged to 
engage in any war for tlie defence of a<.> dominions rr 
icrritoiics win* li do not belong : > tlie c.’-own of 
without content 01 P.ti ii mu nt.’^ iV///. \l 3. 

Foreign Pika- A plea in objedion to a ju<lgc, 
where be is refuted as incompetent to try the m.ictei in 
queilion, becaufe it arifes ou*^ of his ju ildidicn. Kt ih. 
75 : Stat. 4 Hen. 8. c. z [fa plea of iffuable matter is 
alJedged in a dilftrent county from that wherein the 
party is indicted or appealed, by the common law, fuch 
pleas can only be tried by juries returned from the coun- 
ties wherein they are alledgcd. But by the Stat. 23 H. 
8 . e. 14, § 5» all fort'gnplas triable by the country, upon 
an indidment for petit irc.if«)u, murder or felony, fhail 
be forthwith tried without delay, before the famclulliccs 
before whom the party ihall be arraigned » and by the 


FORE 

jurors of the fame county where he is arraigned, noN 
wifhrtanding the niaticr of the pleas is alledgcd ti be 
in any other county or counties: though as 
exri:*nds not to rrcilon, nor appeals, {aidt^Joyn^n 

iflue therein muff fli!] be tried b^ifi^ury of the county 
wherein allcdiged 3 InjL \ H P. C. 255: z hrnuk, 
P. 0. c 40. § 1 6, 7. fn a fortign pica in a civil a^lion the 
defendait ought to plead to that place where ^hc plain* 
cilF nlli dgc^ t''e maiicr to be done in his declaration ; and 
the defend ;nt may pic id z/nutgn whether the oiitur 
i tranfuorv, or not tranfitorv ; but in the lafirc.irc he muit 
fwrar to ir. A/7. 2,4: 2 871. When ti Jotet^n p/c.% 

is pleatltd, the court generally makes the detcnduiu put 
it upon oath, that it is true; or will enter up judgment 
for want of a [r ca. See 5 Mod. 335. Fortt r^ anj^iKcr is 
fu^Ii an anfwt r as- is not inablc in the count) where iiudc; 
and /ou'/^v u a t^r is tliac rpatcer which is done in another 
county, ’dc. See fnrbrr titles Vba.lni^ ; huUAnitnt, 

Fori h.n Si icf,Is that whereby a niefne lord holds 
of another, wlilunit the compafs of his own fee: or that 
which ihe tenant pci forms cither to his own lord, or to 
1 ilic lo.^d paramount our nf the fee. K/tch. 2 9 See BrntF?, 

I 2 . t . I (> F' H / I tec feems al lo to be uled for ku^hPs 
i yr/z/ct’, ur.tcrcain, 7’/;7 /a/j, 650. — Sn/vo 

J..C0 Sl) I'ltio. Mun.Ai .tom 2.^. 637. 

Fehni.s injh'vn ^ F /(\)i States^ arc reifrained and pu- 
niilicd byy?///. 3 y</c i.c. 4; which makes it felony for 
any perfon whatever to go out of the realm, to ferve any 
foreign Prmcc or St.*ite, without having firll taken the 
oath of aliegi.'mce J^eforc his departure. And it is felony 
alio for any Gc*nt!cman,orperfonof highcrdegrcc,or who 
hath borne olHrc in the aimy, to go out of the realm to 
ferve fuch foreign Piince or State, without previoully en- 
tering into a bond with two furecies, not to be reconciled 
to the See of U’onie, or enter into any conTplracy againft 
his natural Sovereign. See the Jim. v§ 18. 19 — By Jiat, 
g G 0. 2 e. 30, enforced by Jiat. zgGeo. z.i 17, if any 
fubjed of Gieat B)itajn fhall enlill himfeLf, or if any per- 
fon /hall procure him to be enliilcd in any foreign fervice, 
or di'f.iln ur €mbj»-k him for that purpofe without licence 
under the king’s figrt manual, he /hall be guilty of fe- 
lony without benefit of clergy ; but if the perfon fo re- 
duced, /lull wiihin 15 da)s difeover his feducer, he fhall 
on convidion of the fcduccr be indemnified — By Jl'tt. 29 
Geo. 2. c. 17, it is cnaded that to icr»e under the Fttuh 
Ktttg^ as a military ofiiccr fhall be felony without benefit 
of clcigy: and to enter into the Scotch brigade in the 
Dutih lervice without pitvinu/ly taking the oaths of al- 
legiance and abjuiation /ImII incur a forfciruic of 300/. 
^Cc lurcher this Did. titles AH giane\ Contempt ; Ateajon. 
lORKIGNEKS. See lu'e y 7 .<f«. 

FORKILDGFK, fortdudlMiho.'\ A judgment whcjc- 
by a penon 4 dcpr.ved of or put by, the thing in tjucllion. 
BtaA. hh. 4, I'o be forcjiidgtd the court, is vvhen an o//t,fr 
or attorney of any ^ourt is expelled the fame for fome gf- 
fcnce, or for not appearing to an adion, on a bill filed 
again ft him. See i\\\e ^Itiotneys at Law. 

Form of a Forejudger of an Attorney. 

B e it remembered, that on the day ofy See. this fame 
tit/rtt A. B. came hoe into this cointy by. See. his at- 
tuney, and exhtbitcti to the jnfiUts of our Sovereign Lot d the 
King, hh htll again fi C. D. Gent, one of the attomies of the 

Common 



FORE 

Common Bench of aurfmd SmrreigH L§7d tht K‘n^% per- 
/anally prefent hen in couft ; the tenor of •ivhtch bill foUoivs in 
• th*Je •wards y that u to fa;, lo tht juft ices of oar fveieign 
l^r'^ Kni^, Jf A. L). bvt &*-• hu nttoimy^ comphim of 
C. D. oneoj the 8cC ft that *whtteas, SiC. (fctting 

forth the whole bill) The pit does Jot the pttfiutton ate John 
Doc and Richard Roe • cuj ou the J.ud C. D. being yi- 
hmtdy CfdLdy c^ne flit ^ thettfote W u foicjuclged ftom exit- 
etjitg his oj attoitity oj th s LQiirt^ fr his contumacy, &€• 

FORliSCHOKE, DetehflumT^ Faff ke>. \ in one of ou 
Aatutespicis fpCLially ufed for lands oj icnciiu'nts fci/cd by 
a lord, for want of icrviccs performed by tl\c lenant, .ind 
quietly held by fuch lord lnyond a yem at,d a d tv \ now 
the tenant, who ieeih his land (<d{en into the hands of the 
lord, and poflefied fo long, and doth not purfue the 
couii*; appointed by law to recover it, doth in prefump- 
tion of Jaw oiiavow or /ufu^e all the right he luih to the 
fame: and then fuch lands (hall be Culled Jote/choke* Sec 
Stat I o hd. 2 c I, 

FOREST. 

Foresta, Saltus.] a great or vnfl wood , /o us flvftis 
^ Jahufis, Our law writers define it rhii^ ; Foierta 
eft loius i bi fttiC inhihitant * 9(1 ivciuduntur \ others fay it 
is called Forry?/7, fnmum ftatio, tuta tuanfiofe- 
ratum. Maunxiool, in his Poi^ft La*ws, gives this par- 
ticular dcfiniiion of it : A Foteft is a certain territory or 
circuit of woody grounds and pafluies, known in its 
bounds and privilege, for the ptateabh bang and abidng 
tf 'iLt Id hafts, a^uljo'ivhof forcli, chafe and waittn, to be 
undit the k ttfs ptoteHion ft / is prtn eJy dtUght : replenifhed 
with bcails of venary or chafe, ahd great covens of -vert 
for fuccour of the faid beads ; for prefervation whereof 
there ate pa titular laws, privileges and officers belong- 
ing theicunto. A/auw.patt 2. c, i. 

FoitJL are of that antiquity in EnJ nd, that (except 
y\it Plexus Fou ft \o Himfjire, ereded by William called 
The Coh ^uet 0) , and llimptou Coutt, creilcd by King //<•//. 
VIII, Meey?«/ //. 8. r. 5,) it is faid there is no record or 
hldory doth make any certain mention of their eredions 
and beginnings ; though they arc mentioned by fcveral 
w Iters ; and in divers of our laws and flitutes, 4 Injl, 

3 19. Our ancient hiflorians tell us, that Ke<\) FinJ was 
railed by the dcilruttion of twenty-two parifh churches, 
and many villages, chapels and manors, for the fpacc of 
thirty miles together ; which was attended with divers 
judgments, as they are termed, on tlie pollerity of King 
WilL J. who creiled it ; for lflll*afn Rufus was there 
(hot with an anow, and before him Rtthutd tlic brother 
of Htn. I was there killed ; and nephew Xo Ribctt, 

the elded Ion of the Cot queroi, did hang by the h ni of 
the head in tlie boughs of the jot < ft like unto Jbjalom. 
Blount. 

Fefides the Nl v Foteji, there are (icty eight other 
Forejls in England*, thirteen chafes, and more than feven 
hundred parks: the four principal Fotejls arc Fhexis hctt/l 
on the bea, Shtieivoot Eoteft oo tlie It ent, Dian Foteft on 
the Seietn, and irihdfut Foteft on the Thames. "I‘he way 
of making a Foreft is thus. Ceriai i coininillioners are ap- 
p( lilted under the Great ^Scal of L ^Jand, who view the 
ground intended for sl Forcjl, and fence it lound with 
metes and bounds; which being returned inro the Chan- 
cery, the King caufes it to be proclaimed throughout the 
county where the land ikth, that it is a Eotefl, and to be 


forest; 

governed by the laws of the Forejf, and prohibits all per- 
fons from hunting there without his leave ; and then he 
appointcch officers fit for the prefervation of the vert and 
venifon, amd fo it becomes a Foteft on record. Mam. 
c. 2. Though the King may cred n Fcnji on hi* own 
ground and wafles, he may not do it in the ground of 
other perfons, \.,tthtut that confat*, and agreements with 
them for that purpofe ought to be confirmed by parlu- 
ment. 4 Lift ^co. 

Proof of a Fctfjl appears bv matter of record ; as by the 
of the jiifliccs of \\\o Fote/h, and othercourts, ami 
odicc'^sof llnyhyL'c. and not by the name in grants. 
12 Rrp, 22. As pniks areinclofcd with w'al!, pale, tffc» 
fo Futijh and ch.ilcs are incioltd by metis and bounds ; 
fuch as river®, highwajs, hills ; which aie an in lofure 
in law; and withfiic winch tlitie cannot be n Fcajh 
And in the eye of the hw, tht hou»dattt< of a foreft 
go touhd ab It It ./ iVit e ii bt 'ik 1 tally duel'll; in a iiy^ht 
line the on'* fan the otha, and t’ ty ate khoxen eithtr by 
matta of ruud, ot ptifitpiirn. t^Inft. ^ly. Bounds of 
a Fotejl may be afccrtained by commiflion from the Lord 
Chancellor; and commfflioners, fhenfli, officers of Fotefis, 
See. are impowcrcd to make inquclls theicof. Stat. 16 
& 17 Car, I. c. 16. Alfo the boundaries of forejls are 
reckoned a patt of the iot(ft\ for it any perfon kil] or 
hum any of the King’s detr in any highway, river, or 
other inclufive boundary of a Faeft, he is as great an 
offender as if he had killed or hunted deer within the 
Fotejl Juft 31S. 

By the grant of a Fcn/t, the game of the Foteft dopafs; 
and bcafls ot the Foie/t aie the hart, hind, buck, doe, boar, 
wolf, fox, hare, T’lic fcafons tor hunting whereof 

are as follow, itiz. that of the hart and buck begins ac 
the Feail of St. fohn llnptijt, and ends at Holy -rood day ; 
of the hind and doe, begins at Iloh tood, and continues 
till Candlemas*, of the boar, from Chnjlmas lo Candlemas*, 
of the fox, begins at Chajtmas, and coniinues till Lad^- 
day*, of the hare, 2X Michaelmas, and lalh till Candkmo^. 
Dyer 169 : 4 Lift. 316. 

Not only game, fede. arc incident to a Fotft, but alfo 
a Fotejt haiii divers fpecial properties. 1. A Poreft truly 
and llridfy taken, cannot be in the hands of any but the 
King ; tor none but the King hath po.ver to grant com- 
miflioti to any one to be a Jujtic^' m tyte oJ tJjr ft eft .but 
if the King grants a F rtjt to (ubjed, an 1 gianietli fnr- 
chei that upon requeft made in Lhanccry, he and his heirs 
fliall have jullices of the Finjl, than the fubjtcl hath a 
/or<9?iiIaw. Cro. fac. 

Tlie Jaond pioperty of n fort ft is the ( ourts ; as the Juf 
ti the Suainmote, and court of ^it^nehmait. The third 
j lopcrty is the officers belonging to it; as firll, the ju/hets 
of the Bor eft, the or warder, the '■jctd^ta s, JonJias, 

air] fas, tegardtts, keepers, bailiffs, beadles, Sec title 

^Ltachment 0/ the Fotejt. 

Ai to the Courts. The moll cfpccial court of a Foteft 
\s ific Snuammote, which is no leis incident to it than 
a court of /f; to a fair: and, if tins fail, there is 
nothing remaining of the Foreft, but it is turned into tho 
nature of a Cl aje, Matnu. r. 21 : Crompt. Jur. 146. 

Tlie court of Attachment or woodmotc in Boafti, is 
kept every forty days ; at which the Foifta^ bring in 
the attachment de 'vindi et n,enatmit, anu i!ic prelent- 
nients thereof, and the verderors do receive ilia fame, and 
inroll them ; but this court can only inquirCj, not con- 
vict. 
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vu'l. Tlic court of Swainmtc IsliolJen before ihc ver- 
do.or? as judges, by tbr* ilew-ir.l of the Avainmote, thrice 
ill the vi*ir: the fwain-* or fiecholdcis within the Fo/e/f 
are to appear at this court, to inuLc inquclls and juries; 
ami this court nny ioqiine th J fn'uu^^atione For^^pmiorum 
ah*YUfu mill /trn u u ic refill {{• t'crrm oppi ejjionlbm 
p>pf!() fic/tio I'J, t t . and alii) may rct« lu* aiivi try prefent*- 
jnt'rits ccj tilicJ fi oin liic- c uui c of A tincliiiients, againil 
cf'cicc.s in \c oi vcnilon. And this c.^iiit may inquire 
(d otltnces, .iiul alfo, but not give judgment, 

V. iiifh mil \ b-' it uu* j jihcc-fcat. ^ /y>. 2^9. 

'I '•- C ft/ 0 P ^ ’ /, ot Survey of Dogs is holden 
Hkcv/ifc M / third t*ii, for expeditr.iion, or lawing of 
by tui.ing oft' to the f'vin ihice claws of the fore 
Act, ro prt'vf lit iheir juiining Jl or killing of deer. No 
o'lo'rdo^i but rn JliiA are to be ihu'> l.iwcd 01 expcditated, 
I r n >11? otlioi \/cio permitted to be k“pt within the pre- 
iioCh of the r irMi, b.* fuppoi.-d that the keeping 
i'l theff, and thefe emv, was nccelf.iry for the defence of 
a Iran’s luuiie 4 / ' . 50 A 

'I'll* principal court oi the F ''reft is tlie Court of the 
{ 'If t I ','i r in , or j'n 'tr- ^ ,it, which is a court of 
j*.oid, .rul luiili lui'.oiitv to bear and determine all 
iul[.ill* 5 , I If* s, i'ud can of the Fot y/, ij’r. within 
the Ff yr, ."s ivcli coficcrnitig vert and venifin, as other 
i.iu'cs V. haHocver ; and lh!'> court cannot b** kept oAcner 
ili.inov;, /' / 1 o. Ash f ire other J illices in liyie, 

it nuift be iura.Toin’d forjy tlavs at leaft bcfoie the fitting 
iheieol; and on v.iitof fi.miao 'I', la to be* direillcd to 
the then. f of tn • ^oun’,-, and another writ C’/y/j A fo- 
)elU*, Di’ K T V fJc. Which 

\v lit of iu .11110:. ^ coiifills or i\% 0 p 'is; />»/ , to fummon 
I ' lie oiik CIS of ihc I :rtf/^ r.nd th it they bi .ng svlih them 
a'l letoidb, ily, M\ ptiluns v\lio vlaim.iuy 

liberties or fiaiicliiAs w'ithin the lonf/y and 10 fhew how 
they claim the fame. It may alfo proceed to try prclcnt- 
ineuis in the inferior courts of the Forcll, and to give 
judgment upon convii^lion of the Swammore. And the 
Chief JulHce may therefore after prefcntmrnt made, oi .in- 
dictment found, but not before, ilfue his warrant to the 
ofli.ers of the Foreft to apprehend the offenders. Stats. 

1 E, 3. r. 8 : 7 2. c. 4. — Tiiis court being a court of 

record, may fine and impiifon for oftences within the 
Foreft, and thcrcfoie if ihejcbe erroneous judgment at 
the juilice fc.tr, the record may be removed by writ of 
crior into /» F. or the Cnief juilice m Eyre may adjourn 
any inatttT to that court. \ Inft. 5, 313. 

Theie Julliccs in Eyie were inilituced by Uctav 11 . 
A D. 11S4: and their courts vv tc formerly held very 
regularly ; but the lall court of [uilrcc-feat of any note, 
was that holden in the leign of Chmlcsl. before the Earl 
cf H iliml'y the* rigorous proceedings at which are report- 
ed by Sir iV Jones. After the Rclloration, another was 
luld, pfofotnid only, before the Karl of O^JorJ . but fincc 
llie sera of the Revolution in 1688, the Furcll laws have 
fallen into total difufe, to the great advantage of theSub- 
jeib See 3 Conm 73 — Much thcrefoieof what follows is 
matter r.ither of cunofiiy than ufc. 

There is but one Chief Juftice of the Fvefts on this 
fide [tent, and he is named JdjV'cianus [tuieiam Foref- 
ill urn t S.C. fit) a 'Vrentam ; and there is anothei, Capitalis 
Jui^l! 1) ; anJ he is yufui'.u ms Itirtans omnium Fo- 

t^jiiv.ir>i iiinu 'Tientaniy tjXc, who is a pt-rfon of greater 
dignity, than knoA'lege ia the laws of the ForeJi\ and 


therefore when yj^/7/Vr are held, there are afToffateJ 
to him fuch as the King (hall appoint, who, together 
with him determine omnia placitn fotj/^et 4 In ft* 

— By Stat, 32/7.8. e. 35, Juftices of KingTflrtrtSs 
may make cl#*puties. T 

A Juft ice in /lyie cannot gr.int 1 fee nee to fell any timber, 
unlefs it he Jt deni.’ cm id, Or after a writ of aJ ift'Otl 
nu’n\ and it hath been rcfolved by all titfe judges, that 
though Juftices in Eyre, and the King's officers within iiis 
Foicjtiy liave charge of venifon, and of vert or green-liue, 
for the maintenance of the King's game, and all manner 
of trees for covert, browfe and pannage; yec when tim- 
ber of the Fjuft is fold, it mull be cut and taken by 
power under tlic Qinit Seal, or the Exihequet Seal, by 
view of the Faicftos, that it n .ny not be had in plac'^s 
inconvenient for the game ; and the Juilice in Eyre, or 
any of the King’s ollicers in the Fuiejty cannot fell or 
difpofc of any vvoodwdthin Foreft without commiffion; 
fo that the Exchequer and the ofliters of the Foreft have 
ilinfum tittctiiim, /iw ow ft ih^ pio/ht of the Kinp , the 
othet fo his phnfutt. All^ no ofiicer of the Fveft can claim 
windfalls, or dotard trees, fir their perquifires, becaufe 
they wore once parcel of the King’s inherir.mce ; but 
they ought to be fold by commllhon, Emfs lej\ 

henrfit. R(r I on St at. 3 nsd. p. 304, 3. 

Jf any officers cut down wood, not ncccff.i’-y for browfe, 
f'U. they forfeit their offices. 9 Rep. 50. I'he lord of a 
Foreft may by liis officers enter into any man’s wood with- 
in tlm regard of the Foift^ and cut down browfevvood for 
the deer in winter. A prefeription for a peribn to take 
and cut doivn timber-trees in a Foteft, without view of 
the it is faid may be good: but of this 

without allowance of a former niy, If a man huh 

wood in a Fotejt, and hath no fuch prefeription, the 
law will allow him to fell it, fo as he does not pie- 
judice the game, but leave fiifficient vert; but it ought 
CO be by writ of adyno I <lamnuri, fyfc, Inft : Cto. Jac, 
153. And every peribn in his own wood in afoieytm^y 
take /»<)///<• hot' and hay Lotc, by view of the Ftteftei ; and 
fo may freeholders by prefeription, copyholdtrs by cuf- 
tom, 1 EJ yft,2, i. 2. The wood taken by view 
of the Fotejht, ought to be prefented at the next Court 
of Attaf'hmcnt, that it was by view, and may appear of 
recoid. 

Fences, f/^c. in Fonfts and chafes, muft be with low 
hedges, and they may be dellroyed, though of forty 
years continuance, if they were not before. C10. Jac. 
1^6, He whofe wood is in danger of being fpoilcd, for. 
want of rep.iinng fences by another, ought to lequell the 
party to make good the hedges ; and if he rcful'e, then 
he mult do it himfelf, ami h'lve aFiion on the cajc ap^ainft 
the other that Jh^uH have done it, i Joms 7IJ. 

A perfon may have adion at Common-law for a tref- 
pafs in a Fd^ejt, as to wood, l^c, o recover his right. 
Sid, 296. 

The Chief JVarden of the Foreft is a great officer, 
to the Juftices of the Foreft, to bail and dilchaige of- 
fenders ; but he is no judicial officer ; and the conftable 
of the callle where a Foreft is, by the Foreft law is Chief 
Warden of the Foreft, as of IVlndfor Caftle, tjfc. 

A Firehrot is u judicial officer of the Foreft and chofen 
in full county, by the King’s writ: his office is to obferve 
and keep the allifes or laws of the Fottfts,, and view, re- 
ceive, and inroll, the actachmenu andprefentments of all 
3 trefpaffcs 
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treQ^afTos of thi' Pouft an I v'cnifin, anti to Jo 

r(]u .i r! *lu anJjallitt lo tlic.pco ih’ \ •. -fro's .1 c 
the chi J judges of f'c > aunt courr ; i.lr’jo'i ;li the 
VV'djJcii, or hii oc^^uty, ulual.y h - ilh rc 4 hjt 

29’. 

The Rf^ardi) Is to rruke regard of the Tw ani to 
view and inquire of offences, conrcalments, Jc*raul(s oi 
Fo}rfti)s, Wf. Bcfoie any jullivC feat is holdcn, tlie Re 
^a)dtn of ilie mufl nuke their regard, and go ihro* 

and view the whole Foteft, ^c. They are niinillf rul of- 
ficers, con lUfuted by letters patent of the King, or cliofen 
by writ to the fherifT. 4 In/t 291. 

A Foif/ttr is, in legal underllanding, a fworn ofiiccr mi- 
tiiderial of the Fonjt, and is to watch over the vciC and 
venifon, and to make attachments and true prefeniments 
of all manner of trcfpafl’es done wiihin the Fore/t : a /'«- 
u/ht is alfo taken for a M'’oodivaril : this ofheer is made 
by letters patent, and it is faid the oflice mny be granted 
in fep, or for life, Inft. 293, Every Fuiejur, when 
he is called at a court of juiUce feat, ought upon his knees 
to deliver his horn to the Chief Judicc in Eyie ; fo every 
Woodvvaid ought to prcfenl his h.uchet to my Lord. 

A Foiefti' ib to lead the King in hib hunting. 

1 yon^,^ 2-7. 'I'he oflice of Fotejti) , ^c. though it be a 
fee fnnplc, cannot be gi anted or afligned over without the 
King's licence. 4//;/?. 316. If a Foti/tu by patent for 
life, is made juflice of the lame foi eft /rj /’(zr the 
JoxfterJhip is become void; for the fe olFu cs are incom- 
patible, as is under the corredion of the juf- 

lice, and he cannot judge himfelf. i Injt. 313. 

An A^ftit'% office is to attend upon the King's woods 
and lands in a Fojfft, receive and take in cattle, Ijic. by 
agiliment, that is to dcpallurc within the forcll, or to 
feed upon the pannage, ti/(. And this officer is conlU- 
tuted by letters patent. 4 Inj. 293. Perfons inhabiting 
in ihc foicdt ma) have common of h rbage for beads com- 
monable wiihin the Forcll ; but by the Foreft law, fhcep 
are not commonable there, becaufe they bite fo dole 
that they deflroy the vert ; and yet it has been held, that 
fytfti may be commonable in Forells by prefeription. 3 
B^}jh 213. 

There may be a prefeription for common in a Foreft at 
all limes of the year; though it was formerly the opinion 
of our judges, that the fenct month Ihould be excepted. 

3 Lt if. 1 27. A Foreft may be dijaffoiefted and laid open ; 
but right of common fliall remain. Popb. 93. He chat 
hath a grant of the herbage or pannage of a park, or Foreft, 
cannot cake any herbage or pannage, but of the fur- 
plufage over and above a competent and fufficient pafture 
and feeding lor the game ; and if there be no lurplufage, 
he that hath the herbage and pannage cannot put in any 
bcafts ; if he doth, they may be driven o\Jit.Altnd. on 
Stilt, 'loL 3. 3®5, None may gather nuts in the Foreft 
wrhout warrant. 

A Rangt} of a Foreft is one whofe bufinefs is to rcchafe 
the wild beads from the puthtus into the Foiell, and to 
prefent offences within me purlieu, and the Foreft, 

And chough he is not properly an officer in the Foreft, 
yet he is a confiderable officer of, a'ld belonging to it. 

The Beadle is a forcll officer, that warns all the counts 
of the Foreft, ^nd executes procefs, makes all proclama- 
tions, fie, 4 luft, 313, 

There arc alfo Keepers or Baihfs of walks in Forells and 
chafes, who are fubordinaic to the Verderors, tsc. And 
VoL. I. 


th«"fe o/li c.inn^ S' t on .iny irq irft^?, or ju-ies 
rui: of til’ 1. iiiy i ‘um-s aiiSn i F'>. 

re.'l, althojjh l.i'.'v ,1, j n it Lti’ls nt isr i 1 tii*\ 

b\ ‘lilt* Fu: f ft .ill .lunUng ilu ij, 

vv iih .ut V* iiici It is u> iwlni. 

If.ulu! bv’ luinani F lu ft, an J .iK ' F hv hii'if- 
ihg it ii Ji ivL-ii oir ( I ihe F )ivft, and the A / 1 til'd.ss 
ine clialc, and the owner of the groiiaJ .cie ^Iriven 
kills the deer there; vet the Ftn^ytt/ m iV enter into t-ie 
finds and ret ike the d‘*er : for propciry in tiv’ d'vr uv 
this cafe by purluit. 2 [,eon, 20 1. He ihichath an) iniii- 
nerof licence to hunt in a 1 orell, chafe, paik, \ muft 
t.ikc heed that he do not anulc his licence, or exceed his 
aiithoiity ; for if he do, he (hall be accounted a treljjalKr 
ab hrUOf and be puniffied for that fadl as if he had no li- 
cence nt all. Maufw 280, 288. 

Every lord of parliament, lent for by the King, ni?.y, 
in coming and returning, kill a deer or two in the King’i 
Foieil or chafe through which he pall’ s ; but it mull not 
be done piivily, without the view of the Foreftrr, if pic- 
lent ; or, if ablent, by caufing one to blow' a horn, be- 
caiiu* otherwife he may be a trerpaffer, and feem to ilcu! 
the deer. iJuu, Foxjt. t i 1 : 4 left. 308. 

/.c «, is 3 priv.itc J.uv, and mull be pleaded. 

2 Leon. 209, Bat ithaiii been obffirved, that ilu* laas of 
the Foreft aic eftablilhed bv adl of parliament, and for 
the moll paic eoii'ained tn C.hmta de Foxjta.^ 9 //. 3 ft. 2. 
f. j : 3+^/. I.//. 5. 

By the law of the Foiell, receivers or ircfpaircrs in 
hunting or killing of deer, knowing them to be fuch, or 
any of the King's venifon, are principal rrelpaffcrs; 
though the trcfpafs was not done to their ufe or benefic, 
as the Common-law requires; by which the fubfequent 
agreement amounts to a commandment : but if the re- 
ceipt be out of the bounds of the Foreft, they cannot bo 
puniftied by the laws of the Foreft, being not within the 
Forell jurifdidlion, which is local. 4 Inji, 317. 

If a trcfpafs be done in a Foreft, and the trefpaffer dies, 
it Ihnll be puniftied after his death in the life-time of the 
heir, contrary to the Common-Jaw. Hue and cry may be 
made by the Foiell law for trcfpafs, as to venifon ; though 
it cannot be puifucd but only within the bounds of the 
Foreft. 4 InJl, 294. And fur not purfuing hue and cry in 
the Foreft, a townihip may be lined and amerced. In 
every trcfpafs and offence of the Foreft in vert or veni- 
fon, the puniftiment is, to be iniprifoned, ranfomecl, and 
bound to the good beh tviour of the Foreft, which rniill 
be executed by a judicial fentcncc by the Lord Chief 
Jullice in £jfe of the Foreft. 

If any Foieftcrffnd any perfon hunting without warrant, 
he is to an eft his body, and carry him to prifon, from 
whence he lhali not be delivered without fpccial warrant' 
from the King, or his jullices of the Foreft, dc. But by 
S/fit, I £d, 3. 8, Peifons arc bailable if not taken //r thtr 

manurtf as with a bow icady to ftioot, carrying away deer 
killed, or fnicarcd with blood, He. Though if one be 
not thus taken, he may be attached by his goods. 

4 fuf, 289. 

The Warden of the Foreft lhali let fuch to mainpri/e 
until the of the Foreft; ora writ may be had out of 
the Chancery to oblige him to do it ; and if he rcfu.'c to 
deliver the party, a writ ftiall go to the IhcrifF to attach 
jhe Warden, who lhali pay treble damages to the 
party grieved and be committed to prifon, Wr- .S/i/. 
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1 EtI. 3. 8. No Officer of the Foreft may take or im- 

pTifort any perfon without due indidlmenr, or per main 
tuxre, with his hand at the work ; nor ffiall conllrain 
any to make obligation againll the aflife of jhc Forefl, on 
pain to pay double damages, and to be ranfoined at the 
K’PgN will. . 9 m/. 7 R. 2. c. 4. 

A Forerter ftiall not be queftioned for killing a tref- 
paHcr, who (after the peace cried unto him) will not 
yield himfelf; fo as it be not done out of fome former 
malice, /iat. i \ Ei \.J 2 * i- l^ut if trcfpaflers in a Foreft, 
kill a man who oppoics them, although they bore no 
malice to the perfon killed, it is murder; bccaufe they 
were upon an unlawful afl, and thcrcfoie malice is im- 
plied. Rol 548. And if murder b*” Lommitted by 
fuch trefp.ifl'ers, all are principals. KeL 87. 

If 4 man comes into a Foreil in the night time* the Fo- 
refter lanrot jullify be.iiing him before he makes rcfill- 
aoce ; but if he rehlls, he may ’utlify the battery. Per- 
fons may be fined for concealing the killing of deer by 
others ; and fo for cairying a gun* with an intent to kill 
the deer ; and he that ftcals venifon in the Foe/It and 
carries it eff on horfeback, the horfe fhall be forfeited, 
unlcfs it be iliat of a drangcr "ignorant of the fadl. 
Wnere heath ia burnt in a I'oiefl ^ the offienders may be 
fined: and if any man cuts down bulhes and thorns, and 
Carnes them away in a cart, he is finrable* and the ca^t 
and horfes fhall be feiz»*d by the Fo)eji laws. But a man 
may prcfiribe to cut wood, And every freeman 

wiihiii the Fire/i may on his own ground make a mill- 
d)kr, or arable land* without inclofing fuch arable; 
hut if it be a nufaucc to oihen, it is punifhable. Chart. 
F^nrfl. r. 1 1 : 12 Rep. 22. And if any having woods in 
bis own grr und, widiin any Forejt^ or chafe, (hall cut the 
fame by the King’s licence* trJe. he may keep them 
f.'vtral and incloied, for levcn ycais after foiling. Stat, 
22 ^ ^ 7 

h‘v' ( brota tit Fir,J 2 c>^ Q //. 3 fiat, z.r.i. No m.in 
fliiil !()''. lit* or nu'nibtr for killing the King’s d«er in a 
Fen//. cSl. hut fli.il le fined; and if he h .ve 1.0 
thi to I I V I he liUe* ht* ilull i'C nnpnfoneJ a year and 
a d.i; ; an i then bt* liduereJ, if he can give good fccu- 
ri’v' no! to i fit nd for 'ne tu'ure; and if not, he fh^ll ab- 
jure 'hr rt'rtim : Bcf le fh«:» IfaiiKe, it w..s Iclonv to hunt 
n.r k np’s dcir. z i el. i .0. 'I'o hunt in a Fereji^ paik, 
IFi ill the nighi, difgiiiic.i, if tltnicd or concealed, 
up^n f xaniin.if lull before a julhee of peace, it is felotfy \ 
bu: if conhded, it is only fineable. Stat. i //. 7. c. 7. 
K^cp’j>, mav feinc inllruments ufeu in unlawful 

CUt'rng of tN rs Steit. \ CiO. c 31. 

'Flic cruel and inlupportabic harufhips W'hich the Fcrcft 
laws treaftd to the Suljeit, ( ccafionrd our aiKeftors to be 
as (or their letoimatir n* as for the relaxation of 

tht fioilal rigours and the other cxadlions intrcdiic<d by 
ih- j\cr/uri fan.ilv. And artordingly we find, in hillory 
the iiinnuniiits of Caf/a <li Forejia as warmly contended 
for, anJ rxro.-ttd from the King with as much difficulty, 
as ihofe of M g a Charta irlc'f. By this charter con- 
fumed in parliament many Furefis were dil.ifforelted or 
llrippeJ of iheir oppicllive p ivileges ; and regulations 
made in the legimen cf fuch as remained. And by a 
Variety of fiiblequent lUtuics tr gather with the long ac 
quief.ence of the Crown without exerting the Forcfl laws, 
this p»erro..tivc is bccoixic no longer a grievance io the 
fubjtdi. Omm. 
i 


FORESTALLING. 

See further as to the Foreft law titles Black M s 
Dear -Stealing*. Game ; Cba/ei King*. Paik\ Purlieu*, Drift 
cf the Fereflf 8 cc. 

FORESTAGIUM, Duty payable to the King's Fcref 
ten. Chart, 18 F.d. I , 

FORESTALLING, Forellnillamentum^ from the Sax, 
fere^ before, & ftal a Jlall."] l‘o intercept on the high- 
way. Spelman fays, it \e*vteecbJlruB'to^ •vel itineris intercepti§\ 
with whom agrees Coke on Lit. fo\. i6j. And* accord- 
ing to Fleta, ioxe^zWiXk^fsgnificat obftrudionem viof vel im» 
pallmentum tranfrui ei fuga a'vermum.^ [£c. lib. i.e. 24. 
In our \aw, forefial/ing is the buying or bargaining for 
any corn, cattle or other merchandife, by the way, as 
they come to fairs or markets to be fold* before they are 
brought thither; to the intent to fell the fame again, at 
a higher and dearer price. 

All endeavours to inhance the common price of any 
vidiualsor merchandife, and praflices which have an ap- 
parent tendency thereto, whether by fpreading falfe ru- 
mours, or buying things in a market before the accuf- 
tomed hour, or by buying and felling again the fame 
thing in the fame market, Isfc. are highly criminal by 
the Common-law' ; and all fuch offences anciently came 
under the general appellation of fcrefialliug. 3 Infi. 195* 
196. And fo jealous is the Common law of practices of 
this nature, which are a general inconvenience and pre- 
judice to the people, and very opprellivc to the poorer 
fort, that it will not fuffer corn to be fold in the fheaf 
before thraftied ; for by fuch fale the market is in eft’etl 
foie/i ailed T^Ljl. 197: H.P,X 7 . 192 

Fo)ellalling. Ingi offings and Regrtitivg^ are offences ge- 
ne ally clafl'ed together as of the l«mc na'urc and cqua'Iy 
hurtful to the Public. I'tgr^fb/g ieetns derived from the 
words in and gref great nr wnoie ; and tegfaf/n> from re, 
again, and ^tater Fr. to Icrape, bum the di effing or (crap- 
ing uf cloth or other goods in order to fell the fame 
again. 

bcveral ftaCuccs were from rime to time made againft 
thc/r offences in genera], and alfo fpecialiy with refpeck 
to particular fpe».ies of goods according to their fevcral 
circunillances ; all of which from the 5 A: 6 £ 0. r. 14, 
downwards, andallaCts for enforcing the i.ime are repealed 
by fiat. \ i Gto. •^. c,/ \ ; by the pieamble of which it 
fliould leem that the remedy was found worfe than the 
difcale. But thefe offences Hill continue punifhable 
upon indidimenc at the Common law by fine aud impri- 
fonment. 

I'he offence of fcreflalling the market is an offence 
againll public trade. This was defcribed by thefaid Stat, 
5 ti/ 6 C. 6. c. 14, to be the buying or contracting for 
any cattle, merchandize or vidluai coining in the way to the 
market or diffiiading perfons from biinging their goods 
or provifions there ; or perfuading them to enhance the 
price when there ^ any of which pradlices makes the 
market dearer to the fair trader. 

Regraiiug was defcribed by the fame ftatute to be the 
buying of corn, or other dead v*dlual, in any ma ket; and 
felling u again in the fame market, or within 4 miles of 
rhe place. For this alfo enhances the price of the pro- 
vifions, at evtfy fucceilive feller muli have a fucceilive 
profit. 

Ingrojpng was alfo defcribed to be the getting into one's 
poff'eflicn or buying up large quantities of corn or other 
dead vidluals with intent to fell them again. '1 his mult be 

of 
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•f courfe injurious to the Public, by putting it in the 
power of one or two rich men to raife the price of pro- 
vifions at their own diferetion. 

The above deferiptions given by the ftatutc ferve as a*"! 
guide for the indidiment of thefc cfFepces at Common* 
law, and are therefore here preferved. 

The total ingrofTng of any commo<lity, with intent 
to fell it at an unreafonable price is an ofience indiiilable 
and fineableat Common law. Cro, Car. 232. 

Sal/ has been held to be within the provifions againll 
foreiUlling,as a ncceffary visual ; but not nor apples 
or other fruits. See fiat. 2 & 3 £. 6. c. 1 which leems yet 
in lorcc; prohibiting butchers, brewers, bakers, poul- 
terers, cooks and fruiterers, from confpiring not to fell 
v du.ils, but at certain p/ices, on penally of 10 L for the 
frit ofl'cnce, 20I. for the fecond, 40/. foi; the third, CsJ'r. 
and if fuch qonfpiracy be made Ly any company, or 
body co»'poraie, the co'poraiion niail bedi/ToIved. 

See further i P.C. c. fo; and this Did. lilies 

Bricks ami l^Urs ; CdttU ; il/o/ opoly. 

FO'U'^TOOTIl, Sinking cut the foretooth is a May 
hem. See title ^Ta'lnw. 

FORFANCJ OR FORPFNG, from the S.»x. For, 
aitr W fingcn, p^CJi'ltrr, Jntecapth 'vcl Piarvintio ] The 
taking of provifion ffom any one in fairs or markets, 
b-fore (h** King's Fw; are ferved with nctcflaries 

for his injjtlly. Chart. tit.n. 1. ihfy. SnfM. Bar lb. Lond, 
Jlnno 1133 . 

FORFEITURE. 

PoRisrACTUR \, from the Fr. Fmfait ] "rhe efted, or 
penally, of iranTgrcffing (ome law. For an ingenious 
difcuflion to prove the propriety and poILy of fuch 
punilhment, fee Mr. Charles lorle^s “ Confidtratmrs cn the 
LoiV 0/ For ft! tuns'* corrected and ."I.ifged 8vo. 1775. 
— alio this Did. title Ttntn s IJi. lo. 

Fnfeiivrt IS tU fined by Bladfloue to be a punilhment 
annexed by law to forne illegal ad or negligence in the 
owner of lands, tenements or hereditainenis : w'hercby 
Itr loles all his intcreft tlurcin, and they go to the party 

1 ij')ied, as a lecompence lor the wrong, which cither he 
aiorc or the publiok together with him hath fullaincd. 

2 C^mm. 267. 

Lands, tenements and hereditaments may be forfeited 
in various degrees and by various means. Forfeitures 
may therefore be divided into civil and criminal. I’hc 
latter will be prcfently confidcrcd more at large under 
this title. 

Civil Forfeitures arife cither by alienation contrary to 
law; as in nmtmain\ for which fee this Did. under chat 
title; xcs Aliens {tt C\\\t Alien \ or by particular tenants 
when they are greater than the law entitles them to make, 
'ihis latter alienation divefls the remainder or reverfion 
and is alfo a forfeiture to him whofe right is attacked 
thereby. \ 

Forfeiture in civil cafes may alfo accrue by non-pre- 
fentation to a benefice, when it is called a Lap/e \ See 
this Did. tit. Ad'vcnvjon. By Simony ; Sec that title. By 
non-performance of Conditions ; Sec title Cemli/ion.—^Uy 
Wafie\ Sec that title. — By breach of copyhold cufloms; 
See title Copyhold \ or lallly by Bankruptcy ; See that title. 


FORFEITURE. 

• I. Of Fo.'filtu'n in Civil Cafes, 

It. Of For filter's in Crimir.al Cafer: and hnein^ 

1 . Gn cully for •ivhtit Crimes f'nch Fir f.' three are 
and to what Time they bear r tint ton 
1. M re pnitiiularly ; what Lfiatei art J.ihjvfl tn 
Forf'eiiwr. 

3 . When For feltur es may be ft ized. 

T. As to alienations by particular w ants ; if tenant for his 
own life aliens, by feoffment or fine, for the li'o 01 aiio’ hr r, 
or in tail, or in fee; ih.-fe being ellatcs, whi h eiiher luult 
or may laft longer than his own, the cre.'iting thtm is not 
only beyond his p)Ower, and inconfilbnt with the n.uu c 
of his inicicil, but is alio a F jffeirurc of his c v. n p.ir- 
ticu’ar eftate to him in rcMi:..nd*r or rc\ er Ijon. lift 5 
413. For this there focin to be two re./on* ; Finl, 
bccaufe fuch a’lenation arncunfs to a reniin*iafuii of iln* 
feod-1 connciflioii and dejH’ndtnr f ; it imj,* its .i rol'ii 
perform the due renders rtod lerviecs to ih • h ( 1 ii * 
fee, of which fealty is conilanil) one, and 11 i^’i . .t n’ 
confequence lo dt feat and dexill the rein.i i ) ». i f 
vetfion expedant: as theicicre that is j»iu lu ) ^ , 
by fuch ad of the particular tenant, it is I/." jmt 
upon difccvpiy. the particular eliaie flioulJ 1 »- I * 1 

and taken from him, who has fliewn io m.iii.bll ui. 
clination to make an improper ufe cf it : The oilurita- 
fun is, bccaufe the partit u’ar tenant, by gianiing n 
larger ellaic than his own, has by his own ad di’ceriruiied 
and put an entire end to his own original interell ; and on 
fuch detrimination the next take) is cntidecl to enter re- 
gularly, as in his remainder or reverfion. 2 ( uuan. 274. 

Another rc.ifon afligued for ihcfc Forfciiutcs is, mat 
the ad done is incompatible with the ell ice whic h the 
tenant holds, and ngainll the implied condition on which 
he holds it. As in ihe cafe of a tenant for life or years 
enfeoffing a flranger in fee fimple, this is a breath of 
the cordition whuh the law anr.ex'e:i to his eflate, « -z, 
that he fh.'ill not aiienipt to create a greater ellaie than 
he hinifclfis entitled to. i Infi. 215. Si if tenant fur life, 
or yeaii, or in fee, commit felony, this is a birarli of the 
implied <;pndicion annexed to every feodal donvtciun that 
they ihould not commit felony. 2 Comm. 153. 

The fame l.iw, which is thus laid down with regard to 
tenants for life, holds alfo with refped to all tenants of 
the mere freehold, or of chattel intcrclls : But if tenant 
in tail aliens in fee, this is no imTcdiate Forfeiture to 
the remainder-man, but a mere difconiinuance of the 
elfate-tail, which the iffue may nftcrw'ards avoid by dtc 
courfe of law ; for he in remainder or reveifion hath only 
a very remote, and barely poffible interell therein, until 
the iffue in tail is exiind. Sec this Did. tit. D fcontinvancc. 

But in cafe of fuch Forfeitures, by particular tenants, 
all legal cllates by them before created, (as if tenant for 
20 years grants a Icafe for 15,) and all charges by them 
lawfully made on the lands fhali be good and available 
in the law. For the law will not hurt an innocent lefiec 
for the fault of his leflbr ; nor permit the leffbr, after he 
has granted a good and lawful ellaie, by his own ad to 
avoid it, and ocfcat the interell which he himfelf hath 
created, i /ufi. 233 ; 2 Comm. 275. 

Equivalent, both in it’s natute and it’s confequences, 
to an illegal alienation by the particular tenant, is the 
civil crime cf Dtflaimir\ as to which bee this Did. title 
Diflaimer. 
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Tf ff.r life, in clovvt'r, by the ciirrcfy, or after 

pMlIibility of iHue extinv.^, or It .Ti-c- f ^r ycai',, tenant by 
mre-nuTt ftaple, or tit of hntb or irnrni ’nt'' 

tSnt lit* in I'v.fVy fliall milie any .il)!i)liitc oi conditiona’ 
f olfment in fee, g ft in i.jI, Icafe for any other life ih.;n 
his own, or levy a fine /' ,o'/:t/‘,>cr Jt thnif tO’: e cio, 

('r tijf/ir a connnun rt\ < \c\ \ iheiri)f- or bcin^ ini 
]*’- aued in : i. ( f li Ju I n u:ht ny^aiufl him, join the 
»/' I upon liic 13) li' j’>' lir, 01 admit tlic icvc'ilion to h" in 
ai other ; or in a // lpt\Uc\via*. chim the fee fimjiie ; 
<riflc(l<e f )r years be.niJ on ie !. bilnt^ an .ifTH'e ;/ 4* 
hht)fi tat i tiin, ^ — by citlier ot thele tnin^S there will 
be F )tt c of clla^e. Ph- / 15 : 1 hep 1^ : b AV/». 

1^4- Co. Lit 251 : D.d i«;2 32+: I PiiltL 219. 

lint yylu-’e t’'C I^nd granicd bv ten mt fur life, or years, 
is not \vt I] «:on\eycii, nr the tiling does not lie in A. '/y, 
a.aieiit, comirion, or the li ve , he will not foijtit his 
« (la.e: and ihciefore if a f.oFmcnt, pift in tail, or leafe 
for another’s life, made by the tenant for life, is not 
good, for want of words in 1 laking it, or due execution 
in the livery andfcifin, this fti.ili 1,^ produce a 
2 Rep iJ. 

When tenant in tail mak • leafes, not warranted by 
ilie Ilaiutc ; a copyholder commit^ wallc, refufes to pay 
Ido rent, or do luit of court ; one to whom an elbite ia 
granted upon conditiona does not pcrfoi m the fani*: ; in 
all thefe cafes Fo: feirurcs are incurred. 1 Rep. 15. 

hu: y for a Ft miglit to be by him, who is next 

in rcverfion, or remainder afer the eflritc forfeited. As, 
if tenant for li^c or )cars commits a Forfutme, he wdio 
has the trnhitut reicrfion, or rcmilndcr, ought 10 fil- 
ler;, though he has the fee, or only an cllate-iail. 1 kol. 
«,7. / 4^, i;o; 858 / 5. 

It (hall be a dupenlaiion of the ro)fritu)i. if he in rever- 
fion, 0’ remainder be a pniry tu the eft ite made, and accept 
if as, if:, hnlband, feifed in right of his w’fc furiifc, leafes 
t ^ liim in revet fjon for his o\yn life. 1 RoL 85(3. / 10. 

Alio Oi.ces may be /vf 7 ./by ncgicd of duty, Uc. 
Sec title 

II. I. The true le.ifon, and only fubftantial ground, 
cf any Foi Fbiru re tor C'KiMts, corw.lt in this: that 
.I’l properry is derived from Society, being one of thole 
civil riglitj conferred on iiidiy idu'tls in exchange for that 
iiegree of natinal Irecdoiii, winch every man muft facri 
1 w’ cn Lc enars iii'o focbil commiiD ics. If therefore 
a mcin'xr uf any ii.ituMial c ummnni* . v iolaics the 1 im- 
i ,im -TjI con ra:t rj ni- . ftociaiion, b) nan/grefting the 
( V iiK ipal Lw , I e bn fr'iib his light lO fiu U privnegcs as he 
( urns bv ih.il contract; and ilu State may very j'litly re- 
bniM t \di j'ori’rm of )'iO]triy, or ni) paitof it yy huh the 
1 ■;!.). I c ‘i II albprc (1 l>iiii Hen e in every ( ftf of 

• a . ' L’ JUS Lm d lie .. .y « of Eh Ju // hav e ex. kite » .i tutal 
t u:i.' .4 !i n 1 [ ^ i' ('vtai les m rciloiuil ellaif ; .u.d ni 
T ..r.y e.*fe ^ i^) .a L n 'j' hers o il; a temp )rar y l^f^,<’f the 
<K n.t*i\ lull .s or lod^d picperty: .inJ iiave 

tided ihcrm Ot A. /.i t .jknp. ..s the p'-rlon fuppoled 10 
i '• eftended, b'lng the oae vilinlp mtfgilli..te in Vvliom the 
ir,./"ftv<f liif 1’ 1. :“fd' j (^r 'U 299. 

T...‘ ofu rues \y . i... n. l. a Foifci'uicof lands .nnd re- 
IK nice ' .iif p’ . 1 Jp i.U the lu ( /w log If. \lrtfljm. 2 Fc 
3 \l f ) ! >n ( Peaj 7 /'» iU^nc. q Dravjui^ a 

ijiei j , ^' > ■ ; > or // ./• 4’ III the preierice of 

r.r K.ng’ . ua- la of J ui'i e. d R ■> ufti-i y or ni 11- 

ib.ctvan:. certain lawo tii44.iru in reni^mt ul pa] u's. 


For ft It me in criminal Cafes Is two -fold ; of real and 
perfonal eftates. , Firft as to Real Eftates 

Bv Common. law on arr.iinder of high treafon a maa 
^forfeits to the King all his lands and te.nemciits of inhe* 
ritance whether fcc-fimplc or fee tail, and all his right 
of cnti y un lands and tenements, whi^h he had at the 
lime of tiie oftence committed or at any time afterwards : 
to be for ever veiled in the Ciown. And alfo the prof ts of 
all laiuls and tenements, which he had in liis own right for 
b/e or wais, fo lom^ as fueh intercll fhall fublill. Co Lit, 
39-! : 3 / ///. ig ; \ Ilil, P. C, 240 : 2 Hauk, P.C c, 49. 

'rhis firfciturt rcl.itcs bac kwards to the time of tJie 
tre.ifon •.ommitud fo as to avoio all intermediate files and 
incumbraiicr*:, but not thofe before the fact. 5 Lt/L 21 r. 
A n lie’s jointure is nor foj fei table for the treafon of her 
hulbatid : becaiife /enjed upon tier previous to the trea- 
fon committed. But her dower is furfeiicd byihecx- 
prefs provifion rf Stat 5 ^ 6 /i. 6. ^ 11, repealing in 
that particular Stat. i A'. 6. c. 12. I'he huiband not- 
vvithftandi'ig (hall be tenant by the curtefy of the wife’s 
lands if the wife be attainted of treiilbn, for that is not 
prohibited by the ftaiuic. i //.</. P. 3^9 But th ugh, 
af.er attainder, the foilciture relates ba*.kto the lime of 
the treafon comniirtcd, yet it docs nor t ke unJels 

an attainder be Ii.id, of which it is one of the fruits; and 
therefore if a traitor dies before judgment pronounced, 
or is killed in open rebellion, or is h.inged bv maiti.d 
law, it woiks no Forfeiture of his Linds, for he never was 
attainted of treafon ; and by the cxprcls proiinon of Stat, 
34/1 3. f. 12, there lhail be no Forfeiture of lands for 
treafon, of dead perbins, not att.dntrd in their lives — 
Yet if the Chief J illue of the King’s Bench (the fu- 
preme coroner of all E 'feil) in pc/fon upon the view 
of the body of one kihcyt in open rebellion, retords it, 
and r'*iuins rhe recorJ iiiio hij own court, both lands and 
goods ftiall be foibited. 4 Rrp 

Forfeiture of l.iniis and tenements to the Crown for 
tie.ifon is by no mt ans derived from the feodal pvrlicy, 
but was antecedent to the cftabliftirnent of that fjllem in 
this ifl.inJ. See this Did. title Jhinres III. 10 — But in 
certain ireafons relating to the coin it is provided by lome 
of the more modern fta. utes which coritlitute the ollence, 
that it ftiall work no Forfeiture uf laud.s lave only fur the 
life of the offender: and, b) all, chit it fti.Jl notdcpiive 
the wife of her dower See 5 £ 7 iz e. 1 i : iS£/ i. 

I . — 8 9 //" 3 c. 26: I 5 C 5 ibCco .2 e. zS. — And 
in ordtr ic .'bolifti lu h licrcditarv putiiihineni entirely, 
it was proiidtd bv ‘S/at. 7 f. 21, that alter tiie Je- 
ccafe of the late I’rciender no attainder for tie. dun ihuuid 
extend to the uilinheiitijig uf any .‘leir, nor to the pr i.i- 
dice ot any perion other than the iiaitor hiinfelf By 
which ihe law of Foi ftuures for hij^h treafon would by 
this time h.ue b#cn ar an end, had not lii 3lcqu< nt l.ituto 
irteivcutd to give ihcMn a lunger dura.ion, naintly tne 
S/t 7 f. .yCto 2 c 39, by which ihe operaliun of I'le in- 
dcmnihing claulcs in St^if yAnii.c.zx, is Hill f.ither 
liilpiiMe.t lid tne deavli nt the fans of the late Freteuucr. 
See I Cojiifi. 384; and this Diet, title Attiwuhr. 

In [Jt it (leafuu, luifpri. on of treafon ai d felony, the 
C)f]ep4,r.dlo foiloi'sall hi-, ch.itlrl initiclls abfulu'efy ; 
and uc (.luiits nt .ill e^l.^^t•^ fd lr*’enold during life; and 
aitt’i Ills cua h all hi*, ‘aiids .*r.j tcium'Tits in fee limple, 
(but not lliole in tui) to ilic .-rowii ioi a fhorc [eiiod 
nf iiiiiv : lo. the King fhall h..vt tluin for a year ami a 
d.4y,u:Ki m.iy commu tnciciu Wiiut wuitc iic plealcs; whir h 
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is called the King’s and Wafie. 2 InH. 37 : 3 

/;///. 392. F<>imcrly the King had a liberty of committing 
uadc on ih«^ laiijs 01 k*iori.s, by pulling down their 
houfes, extirpating their g irdens, ploughing their mea- 
dows, and cutting down their woods. But ihis tending 
greatly CO the prejudice of thcPublick:, it was agreed ju 
the reign (.f Hen, I, that tlrj King ihould have the pro- 
fits of the land for a year .ind a day, in lieu of the de- 
ftruclion he was othcrvviie at liberty to commit; and 
therefore Magna (latta, r. 22, provides that the King 
ilMii only hold fucli laiuK f t a year and day, and then 
reiiore them to the lord of the fee; without any mention 
ol walle. See Min. c. 4. § t6; Flet.l. i. c. 28. But the 
flatute 17 2, iU.pirtvgaiiua legij feems to luppofe that 

the King (hall have his d ly, and wafte, and not the 

yCM and da) tn tead of \\ ii[\^ . which Lord Coke and theM'rror 
very julily conrid<T as an en^ roat hinent, tho' a very ant iciit 
one, of ihe loy-il prerogative. JZ/r. c 5. § 2 ; 2 Injt. 37. 

'1 his year, day and walle are n(.iv ufually compounded 
for; but oiheiwife they rejularly belong to the ciowm, 
and after their exp’raiion tiie land wruhl have defended 
to the heir, (a^. 'm ga^el kn d tenure it Hill does,) did not 
its feodal ».jualiiy intercept fu^ \ defeent and give it by 
way of elclieat to the Loid. See titles Tenure \ EjJnat. 

7 'hcfe Forfeitures of lands for felony alfo arife only 
U|OM a'tuinder ; and therefore a filo dt Je foifeits no lands 
of inlieri ance or ftcehold, for he never is attainted as a 
felon 3 Injt, 55 - hev liktw fe 1 elate back to the time 

of the oHerj^ce committed, a well as F ^rfeiiures for irea- 
ion ; io as to avoid all intermediate chaiges and con- 
veyances. 4 Connn. :86. 

'I lie^e are ail tin. Forfeitures of real cHates created by 
the v.'omtiTon Inw dj confetjueniial u) on u(raindcr.s by 
judgment cf death or outiavviy. Tlic pailicular For- 
tcitiires treated by the llaiu es of P) ::muH^c and others 
are here omiitea, being rainer a pai t of cue judgment and 
pe »a!ty intt'Lled by tlie relpeCl»ve ft itutc*^, th *11 
of lu\ li judgment, as in ircalon and felony they are. Sec 
Pof. 11 . 

..-s a p irt of the Foifeiiiire of real eflates, m.iy be 
mennontd, the Forfeiture of the profits of lands during 
life: whuh extends to two other inllances bcfides thole 
already Ipolcen of; the llriking in JPefnninJtn Hall, or 
di awi'^g a weapon upon a jiuige tlurefit-ing in the King’s 
couiisof jullice 3 in/t. i.fi And it ltein.s that the lame 
Forfejtuie is incurred oy jclcuing a prifoner in nr btfore 
any ol the courts there, conuimted by the judges. Cm 
Jac. 307. 

Iht Toif' 'tuje of Goods and C‘)ittels accru'^s in every one 
of the higher kinds ol oHmu e in high tre-ifon oi mil- 
priiion ihei of; pent trealon ; fv] nies of all it rt^ whe- 
iiitf clcig>c.ij e or nt-t . Itll muider, tr /elo de fe; 
petit Lifceny; lianding inu.c; olialit nging above 35 
Jurors; and he ab we ii.eiuiroea oflcncea of ihiking, 
fijV. in If nftt} Hall. For I h^ht alio, on an accul.nion 
of trealen, fclonv, or ew u ^etii larceny, wdiethci the 
part) be found pullty or quitted, if he juiy hnJ tht 
ftjght. the pally liirfll forfeit his goons andcnaiicLs; for 
the veiy ft.ght i an offence, carrying with it a Itrong 
prcltimpnon ol gud.t ; and is at leail an endeavour 10 
(lude.iiiii I’lrle the couile of jullice prvlciibtd by the 
law. liu til jury very leUiorn hnd the Ifight ; Aiifeiiure, 
bein', u i;i e u, on, liiue the valt incrcalc ot perl^ na pro 
per ' V j a*- totj laige a penalty for an ohcnceio wloch o. man 
is pruiii^ud by the natuial love of liberty. ^ Cun.rn. jOj. 


There art fome remarkable^ difFerenrea between the 
Forfeicutt of lands, and of goods and chattels. 1. Lands 
are forfeited upon attainder^ and not before: goods anJ 
chattels arc forfeited by oiroidijn. Becaule in in.ny of 
the cafes where goods arc forfeited there nevci is any at- 
tainder; which happens only wdierc judgment of death 
or outlawry is given; therefore in thofe cafes the Forfeiiuru 
mull be upon convidion, ornocacall; and being nerel- 
farily upon conviction in thofe, it is fo ordered in all o'her 
cafes: for the law loves uniformity. 2. In outlawries for 
treafon or felony lands arc foifcited only by the judgment, 
but the good and chattels are forfeited by a man’s being 
hi ft put ill the exigent, without Haying till he is quinto 
e\aStus, or finally outlawed, for the fccreting himfeif fo 
long from jullice is conlliueJ aftight in law. 3 Injl 232. 
(See this Dii i. tit ; The forfeiture of lands 

has relaii. 11 ro the time of the fail committed fo as to 
avoid all fubliquent files and incumbrances; but the 
Forfeiture or gods and chattels has no relation back- 
wards, fo that thofe onlv wlikh a man has at the time of 
conviilion fliall be forfeited. There foie a traitor or felon 
may bond fid* fell any of his chattels real or pcrfonal for 
the fullcnance of liimfclf or family between the fail and 
conviilion ; z Hiiitk. P. C. < 49. For perfbnal property 
is of fo ftui^tuating a laiurc that it paftes through many 
hands in a lliort time; and no buyer couid be fafe if he 
w'cre liable to retui n the goods which lie had fairly bought, 
provided any of the p ior vendors had committed a 
tie.Tlon or felony. Yet if they be (ollufively and not 
bond fide parted with, merely to dclriud the c own, the 
law, and particola.-ly St, it. 13 /. 7 'i r. 5 will reach them ; 
for they are all the wmb truly and luifttanti.illy tnc goodi 
of the clfcniier ; and as he, if acquiiud, might recover 
them himfeif, as not parted witli for a goiul conlidcration, 
fo 111 cale he happens to be conviiU'd, the law will re- 
cover them for the King* 4 (.#////;; 388. 

2. Where land comes to the crown, as forfi'ited by at- 
tain(T) of tit.sfon. all m<‘lne tenures ol tomnion per Ions are 
extinil; but if the King giant it out, the former icnurc 
fliall be revived, for wliuli a petition of right lies. 2 
HdPs Hijl. P. C. 254. In Inafn, all lands of inheritance, 
whereof the ofienocr was leiled in his own light, were 
foiLucd by the Common-law; and nglji'i or m ry, * r. 
And the iiihintance ot things not lying in 'cnure, as ot 
rent- charges, commons, Ihallbe foitcit^din high tun- 
jon but no tight oj- adion whailocver to laiios of inheri- 
tance IS torlciied, eitiicr by tiie common or lUtuie law'. 

2 Ha vk P C. r. 49 

By Stat 26 //. 8. r. 13, All lands, tenements, me 
forfeited in treafn AnO the Koig ih.'.il be at judged m 
polfelhen of laiios and goodj f jrleited f^^r trealon on il»o 
;itr;,indcr of the oft. nuer, wulioutany otl.ee lomid, laving 
the lU'ht of odirr-.. S;c Stat. 33 IL 8 c. 2j i^amis jiul 
hcrciiiranieius in fn Jnnple .iiid /'/fi taiT ate forfci ed i.i 
itt i/oii I bu land, in lull cuuM not be loifeiteil only 
lor ihe lire of tenant in raP, tin the iid ule zb tl. 8. r 1 j, 
by which llaiULe, they ni.y be lorfcited 

L pou outhr.v'y in t'caj n or the oflender lhall 

ft.iiej. s riiucfi as if he nad appeared, .niu judgniem hud 
I ivi n .ig-.iiill him ; lo long as the ou ]av%i) isin foi^e. 

3 injl . 32 2 I ... 

C;<i e,knid land inAiW/ is not for '■ t d by ct^mmit- 
ting Oi dmy ^ and t)> .\ji .^iij onl^ , ml. i li fun j aie iis^t 
fOJ JCU. 6. P. L, 3. 20, 
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FO R F E n 

Land that one hath In trufi; or goods and chattels in 
right of anoiher, or to* another’s ule, will nut be 
liable to Furfeiiuie Though It ir.s for >tar5, in a man's 
own, or his wife's right, tllaics in jointcnancy, £ 9 *r. 
and all rtaiuics, bond-', and debts due thereby, and 
upon contrads, dull be forfeited. Co. La. 42, 151 : 
btaiouh 188. 

A married man guilty of fthny^ forfeits his wife’s 
ti* m ; and if a \\i/‘ hill her hufbind, the hufband’s 
goods are fni fated. jft/tJf. Cent 65. In , the 

offender fo/feits ^ ooth and cbattds^ and in tbotu e-medey and 
ft .^)ois and ebatteb \ but the offenders may 

have (heir paiuon of courfe. Co. Lit 319. 

Thofe that are hanged by Maitial Laio in the time of 
war, forfeit no lands. Co. Ltt. 13. And for robbery or 
pir.n y, ^c. on the fca, if tried in the Court of Admiralty, 
by the Livd Laav, and not by jury, there is no forfeiture : 
bur if a perfon be attainted before commiffioners by virtue 
of the A 28 Htn. 8 r. jc, there it works a Forfeiture, 
i / / ‘7v. 

In Ccifci of felony the profits of lands whereof a perfon, 
irtain cd of felony, is leifed of an ellate of inheritance 
111 right of his wife; orofancAate lor life only in his 
own right; are foileited to ihc King, and nothing is 
foifeiccd to the Lord. 3 Injl 19 . Frtz. Jlf. 166. 

Cfoods of perfons ihit/A for a felony, are forfeited to 
the Lord of the franchik, when the flight is found of 
retold. 2 hfl, 28 I . 

In a p) rniifii (, latih in fce-Jtmpk are forfeited, *imth 

h nni cbu.>t h. Co Lit I 29. 

Befotc the ffatute of i £ 6. cap. 12, the wife not only 
loll her dower at Common law, but alfo her dower mi 
ojltLm eccltjije, or ex patm, or by (pecial cullora 

(except that of gavelkind,) by the hufband’s attainder of 
treafon, or capital felony, whether committed before or 
after marriage Co. Ltt 31^: 37 ^ : 41 « : F.N. 

Petk. 308 • Bio. l\l. 82 : PIo jd 261. 

But the wile forfeited lauds given joiuily to her huf- 
b.ind and her, whether by way of frank man ugc or 
otbervvifc, only fur the year, day, and vvaile. (.0 Lit. 
37 ; 3 In/i. 2|6 

By Stat I L 6. cap, 12. par. 17, It w'js cn 3 < 51 cd that al- 
beit any perfon (hall be attainted of any treafon or felony 
wha^fo'^ver ; yet noivvithllanding every woman, that fliall 
fortune to be the wife of the pci (on fo attainted, flinll be 
endow able and enabled to deiiund, have, and enj ly her 
dower, in like manner and form as tho’ her hufDtnd had 
not been attainted, fsTe. '1 his however v\as le^t iltd as to 
treafon by 5 Cii’ 6 L. 6. cap. i \ .pat. 9. See ante 1 . 

Though Lord Cff^^ exprtfsly makes wev ex ajfinfu 
ks well as the dowtis at Common Jaw and ad ojitum 
ledfjtcr, liable to be defeated at Common- law, by the huf- 
bind’s treaOr>n or felony ; i Infl 37 ; yet lome Imvc 

ini lined to think that this 6/. 5Mrb£.6 r. 1 1, dodi not 
tx end to dower tx ajjcnfu patm., fo that that fliall not be 
forfeitable on the treafon of the hufband — And in i Infi. * 
33 b. Lord Coh mentions that accoiding to fame opinion«i 
the wife Jofes dowei tx ajjenju patiis, if after theaflentthe 
fatbtj was attainted of treafon. — S^c 1 1 ifi. ^ \ a . muoft. 

If the Jiufband feifed of lands in fee, nukes a feoffment 
and then commits treafon, and is actaint'^d of it, the wife 
/lull not recover dower againll the feofl'ee Bindl. 56 : 
DjiT 140; Co. Lit Mia. So if the hufbind is attainted 
of treason, and afterwards pardoned, >et the wife (ball 
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not recover dower; but of lands purchnfed by the hufband 
after the pardon, the wife ihall be endowed. 3 Leon 3 : 

391, - 

If a hulband having levied a fine with proclamation, 
is erroneoufly attainted of treafon, and the five years pafi 
after his death, and then the outlawry is reverfed, the 
fine and non-claim are no bar till five years are pafled 
after the rcvcrfal, becaufe the wife could not fuc for her 
dower while the attainder flood in force, neither could 
ihe any way reverie it. 3 /////. 216: Moor 6 ^g.p/. 879. 

After the making of the above mentvoned flatute 1 £• 
6 cap. 12. it Teems to have been doubted, whether the 
wife fliould not lufe her dower in cafe of any new felony 
made by ad of parliament ; therefore where feveral of- 
fences have been made felony fince, care has been taken 
to provide for the wdfe’s dower, z Kew Abr. See 

12 Pm. lit. Foifeitiue 2 Hawk. P. C. c. 49. 

If a woman after a tape, confent to the raviflier, 
flic fliall lufe her dovyer after the death of her hulbind, 
f 3 c StiU 6 R 2, c o. And if any maiden or woman 
child abo.c twelve, and under fixteen yeuis of age,, fliall 
agree to be taken away and deflowered, or contract with 
any man lor marri.ige againll the will and without the 
conlent of her father; or, if he be dead, her mother t r 
guardian appointed by her father’s will, flie fliall 
her land of inhentaiue for her life, ^ P. M. c 8. 

Aitifittrs going oir of the kingdom and teaching their 
trades to foitigntia, are liable to forfttt their lands, lAc, 
by Stat. 3 C 0. I. i. 27. biinilar Forfeitures likewife are 
inflicled by fcveial other penal flatutes. be^^title 
fatlurers. 

In all cafes where a penalty or Forfeiture is given by 
flatute, without fa) ing to whom it fliall be, or a limitation 
f ir a rrcom pence f u the w rong to the party, it belongs to 
the King, Stm 30,828: ikmt.zGy. And fuih For* 
feiiuies lli.'ill be confli tied favourably. Convp 585,8. 

3 Goods or lands of one arrefled for felony, fliall 
not be fcized be fore he is convidl or attaint of the felony ; 
on pain of ^njititnv double value. 6/*?/. 1 R. 3. c. 3. 
(joods of a felon, ^c, cannot be feized before Foijeittd; 
though they may be inventcried, and a charge made 
thereof before indidlnient. lPood\ Inji. 659 Wlicre goods 
of a felon arc pawned before he is attainted, the K’ng 
fliall not have the Foifeiture of the gocnls till tlie money is 
paid to him to whom they were pawned. 2 

Ntif. 

After convidion by judgment, or outlawry, for high- 
rreafon, ^c a commillion goes to perfons named by the 
King or by the Attoi ney General, 10 inquire, what lands 
and tenements the offender had at the time of the treafon 
committed, and the value; and that they feize them into 
the King’s han^ys. And the inquifition taken thereon 
fliall be returned to the Court of Exebtgutt, and filed in 
the office of the King’s Remembrancer. Lut, 997. So 
after convidion for felony, a /tuc facias fliall go againfl 
the vill, or any other, wito has the goods in his cullody. 

P.C. 194. But if any one has title to the goods or 
lands found by inquifition to be the goods or lands of 
the offender, he may make his claim by pleading his title. 
Lut. 9^8. To which the Attorney General fhall demur, 
or reply. Hd. Com. Z)/^. title Piaiogattme, (D. 83, 84 ) 

A copyholder furrenders to the ufe of his will ; the 
devifee is convided of felony and hanged beforb admit* 

tance, 
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taoce^ the lands are not forfeited to the lord but defcend , 
to the heir of the furrenderor. 2 iVUf. 13. 

F<frftitme differs from conjifcation^ in that Forfeiture is 
more general ; whereas confycation is particularly applied 
to fuch as are forfeit to the King’s Exchequer ^ and con- 
fifcate goods are faid to be fuch as nobody doth claim. 
StaunJfP.C 186. 

There is a full Ferfeiture^ plena foriifaflura, otherwifCy 
called plena qviVa, which is a Forfeiture of life and mem- 
ber, and all that a man hath. Lcfr. //. 1. r. 88. And there 
is mention in fome llatutes, of Forfeiture^ at the King’s 
will, of body, lands, and goods, 4 In/i. 66. See 
further on this fubjed^ this titles ^ttaimJer j Corrup- 
tion of Blooel; Felony ; Treafon, and Com* Dig, tit. For* 
feiture. 

Forfeiture of Marriage, Forisfaflura mari- 
tagii.] A writ which anciently lay againlt him, who, 
holding by knights fervice, and being under age, and 
uumarried, re fa fed her whom the lord offered him with- 
out his difparagement, and married another. F". N, B, 
foL 141.; Rig, Ong. foi 163. Sec title Tenure. 

FoKFBiTED Estate. Several ilatutes have been 
from lime to time pjlied, appointing Lommijffioners of For- 
Jeited ti,JiaieSy on rebellions in this kingdom and belaud. 
Thus by Stat, i \ i:J \ zW, i r. 3, all lands and tenements, 
of per /ons attainted or convicted ot treafon orrcbcJliufi 
in Inland, wrre veiled in fevcral cummilli oners and trul- 
te(5 for £ale thereof, /^nd by it.veral Stats, temp. Geo. J, 
€041) rni (lionets w^ re .ippointeo to it. quite rf Forfeited Ejiates 
in England ’Aad Siot and, on the rebiilion at Biefon, iSc, 
And (he rlla es of perlonsatianucd ot iieafun i^ere veiled 
in kiis Majelly fur public uies; but afterwards in iiuliees 
to be told ior the ule of the Public ; and it was pro- 
vided that (he put chalets (hould be Frotefianis. 

fOKGAVhL, Fo^gabulnm.'] A (mall referved rent in 
money, 01 quit-rent. Cartular , Atbut, de Sadlng MS, f, b8. 

1 ORGE, F^^gia j A fmith’s Fo^ge, to melt and work 
iron. Chart, thn, 2, 

EOAioERY, From Fr. Foiger, 1. e, accudere, fahri- 
carcy to bt .It on an anvil, iojotge or form.] Tne fr.iudii- 
lent making or aliciationof any Deed, Writing, Inllru- 
ment, Ktgiilcr, Stamp, to the prejudice of another 
man’s right. An oftci.ee punilliabie, according to its cir- 
cumiiances, by fine, imprilonmeni, pillory, tranfporta- 
tion and death. 

By Stat, 5 Eliz, e. 14, to forge or make, or knowingly 
to publiJh or give in evidence, any forged deed, court-roll, or 
njUiJl, with intent coafi'eCl the right of real property, either 
freehold or copy hold, is punilhed by a Forfeitu.e to the 
party grieved, if double coils and damages ; by the of- 
fender’s Handing in the pillory .otd having both his ears 
cut off and his noffrils flic and fe..red ; by Forieiture 
to the crown of the p/ohis of his lands, and by per- 
petual imprifonment. For any Forgery relating to a 
te>m of yean, or annuity , bond, obligation, acquittance, re- 
leaje or fifhnigc of any dcoc or demand of .rny pcrfonal 
chattels, the lame Fortcuuie is given to the party griev- 
ed, and on tne offender is inflidud the pilioiy, iois of one 
car,' and a year’s imprilbnment. — "1 he (econd ofience, 
in both ciies, being feiony without bencht of clergy. - 

B fidca h.s general att, a mulutuue of others, fince 
the b evoLi lion, when pnper credit wa» iirff cffabliiheH, 
have maided capital puhijhmtnt the iuliowing fpecics 


of Forgery, — -The forging, altering or uttering as 

true- when forged, of any Ba^ notes, bills or other fecu- 
rities ; Sec Stats, 8 9 3. r. 20. } 36 ; 11 Geo, 1 . r. 9 ; 

1 2 Geo, I . r. 32 : 15 Geo 2. r. 1 3 : 13 Geo, 3. c. 79 ; and 
this Did, title Bank of England —Exchequer' •bills \ by the 
feveral ads for i(fuing them.— fea Bonds ; See Stats. 

9 An, c,ti\ 6 Geo. 1. rc, 4, 1 1 : 12 Geo, \. c, 31. — Lottery 
Tickets or orders ; by the feveral Loitcry-atts. — Army 
or Navy Debentures', Stats. 5 Geo I. r. 14:9 Gee i.r.5 — 
Eafilndia Bonds Stat, 1 2 Geo. 1 . r.32. — Writings under 
the Seal of the London or Royal Exchange Aj)urance : Stat, 

6 Geo, I. 18 ; and of other Corporations by the Stats, 
eftabliftiing them. — Of the hanJ’<writing of the Receiver of 
the prx-hnes ; Stat. 32 Geo. 2. r. 14; or of the Account- 
ant-General and ocher officers of the court of Chancery.— 
Of a Letter of Attormy or other Power to receive or tranf- 
fer Stack or annuities; of transftrs and dividend-Tjar- 
rants ; and on the perfonating a proprietor thereof to receive 
or transfer fuch funds or dividends. Stats, 8 Geo, 1. r. 22 : 
gGeo. I. r. la : 31 Geo. 2. r. 22. f 77: 33 Geo. 3. e. 30* 
— Alfo on the perfonating or procuiing to be perfonated 
any Teaman or perfon entitled to wages, pri^.e-money, 0/r. 
for perjury in obtaining probate or adrnini/lrafiou to receive 
luch wages, ^c, and the forging, procuiing to be forg- 
ed, or publifhing a forged fianmn*s ivill and poxcer. Staff, 

3 1 Geo. 2 . c. 10: 9 Geo. 3 . c. 30. and Sec Stat 3 2 Geo, 3. 
c, 34 —to which may be added counterfeiting Mediter* 
ranean paffes from the Admiralty, Stat, 4 Cto. 2, c. 18,— 
— :hey<^r^/«^ or imitating to clefaud the publick 

revenue; by the fevcral (lamp-ads ; [the re ufng them is 
made (ingle Felony by Stat. 12 Geo, 3. c. 48, puniduble 
with 7 years tranlporcation ]— Forging of any marriage 
regilier or licence, Stat. 26 Geo. 2. c. 33.— Counterfeit- 
ing or removing fiamp or mark on plate, 24 Geo, 3 Jl, 2, 
e. 53. [d fimilar offence is puniihablc with 14 years 
tianfporrarion by Stat. 13 Geo. 3 cc, 52, 59 ] — Forging the 
frank on a general poll letter. Stat, 24 Gto. 3.7? i. c.^j, 

Bf/ides thefe there are certain generai laws with regard 
to Forgery. By Stat, 2 Geo. 2. c.iq, the fi.fl offence in 
forging or procuring to bo forged, adling or aflilling 
therein, or uttering or publiflung as true any forged 
(.eed. vjill, bond, bill of tx hange, prornfvy note, anil in- 
dorfement or afTignment of TulIi bill or note, or any ac- 
quittance or receipt for money or gpods, with an intention 
to defraud any perfon; (or corporation, Stat. 31 Geo, 2. 
c 22, § 78;) is made Felony without benefit of clergy.— 
And by Stats. 7 Geo. 2. c. 22: 18 Gto, 3. 18, it is 

equally penal to forge or caufe to be forged, or uttered 
as true, a counterfeit acLtptance of a bill of exchange, or 
the number or principal fum of any accountable receipt, for 
any note, bill, or other fecurity for money, or any war- 
rant or order lor payment of money, or delivery ofgoods. 

By the above, and a number of ocher general and fpe- 
cial provifions, there is now hardly a cafe podible to be 
conceived wherein Forgery that tends to defraud, whe- 
ther in the name of a real or (idUcious perfon, is not made 
a capital crime See foji. 116, and this DidV title Bill/ 
of Exchange, V. 3. 

A deed fergrd in the name of a perfon who never had 
cxillence is wuhin he Stat, 2 Gfo, z, c. 2^ i for the fta- 
lute doth not u.e the words the dud 0/ any pef n, or the 
deed of at.u.h > rr any words 01 like import, but any 
deed, l.i .d deuripi on of Forger) ['^injl. 169,) 

When the aa iS done lu ilic name of auoihcr pcrlon 

is. 
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U apparenrly too narrow, and only tjLc« In tliat f; cclej 
of Forgery which is moft conimunly ; inir rli<* e 

are many other fpecies o! Forgcjy which will not come 
within the letter of that defcripiion. /'<; /. 1 

There can be no wlitre none can be prejudiced 

by it but the perfon doing it. i 37t;. 

For^fn by the common l^ru c\ ends to l.ilfe and fraiidu 
lent malcing or alieiing of a deed or wrbiog whether it 
be a ma'ter of iccord, in whidi Ipcmb to be included a 
parilb regift'^r ; wiiich is punilhable by fine, iinprllon- 
ment, and mrpor.ii punilbmtnt at the dJi.renon of the 
conn, or any other wilting, deed, or will, 3 /»r//. 16 j : 
1 /?o/. 6^ . I llnivk. P.( .1 70 Not only whcjc one 

vtahs a f(Pf( iLni \ but Te/vrf n fMiiuiuLnt ahtiat’on /f v.fule 
of- ii ttnf in a mitcrlal part of ir, as by niakino a 

Icale of the manor of and u appears to bv a leafe 
of the manor of .SV///, bv clianging the letter 7 ) into an 
vV. or by altering a bond, ’ for 5^0/. c^p^elled in 
hguics, to 5000/ by idling a new c)phcr, thefc are 
Fun^ny: fo it is, if oi,e finding another’s name at the 
bottom of a letter, at a c jnfjderablc dillance from llic 
other writing, caufes the letter be cut off, and a ge- 
neral relealc to be written above the name, y<. 1 Hawk. 
P.C.c 70 

Alfo a writing may be faid to be where one be- 
ing direOded to diaw up a will (*».• a fick perfon, doth in- 
fert lomc legacies therein falkly of hisown head ; though 
there be no Furgoytd the hand or feal ; for the crime of 
Foigt'iy confilhns well in endeavouring logivean appear- 
ance of truth to a meer falfiiy, as in counicrreiting a 
man’s hand, ^c, i HaiLk. /^ C. <,70: 3 Infi. 170. Dut 
a perfon cannot regularly be guilty of Foti^eyy by an ad 
ofomidion ; as by omitting a legacy out of a will, .which 
he is direded to draw for another : though it has been 
held, that, if the wilful omillion of a bequcll to one caufe 
a material alteration in the limitation of an eilate 
to another, as if the devifor direds a gift for life to one 
man, and the remainder to another in fee, and the writer 
omit the ellate for life, fo that he in remsinder hath a 
prefent elUte upon the death of the devifor, not in- 
tended to pafs, this is Foyony. Nov. 118: Mom 760. 

If a feoffment be made of land, and livery and feifln 
is not indorfed when the deed is delivered, and after- 
wards on failing the land for a valuable confideration to 
another, livery is indorfed upon the fird deed ; this hath 
been adjudged Fotgery both in the feoffor and feoffee; 
bccaufe it was done to deceive an honed purchafer. Mooy. 
665. And when a perfon knowingly falfifics the date 
of a fccond conieyance, which he had no power to make, 
in order to deceive a purchalcr, K^c, he is faid to be 
guilty of Forget y. 3 Lt/L 16*^ ; 1 Ilu.ik. P. C. c. 70. 

It leems to be no way material, whether a 
jlrument be made in fuch manner, that if it were in truth 
fuch as It is counterfeited for, it would be of validity or 
not. i S'd 14a. The counterfeiting writings of an in- 
ferior naiuic, as letters and fuch like, it hath been faid, 
is not propcily F>r->ny\ but the deceit is punifhable.— 
But in the cafe of John IFardy of Haiktuy, it was deter- 
mined tliat to forge a releafe or acquittance for the de- 
livery of goods, allhough not under leal was Forgery at 
common law. See Bnyyi.K.B 10: Lii.Raym 737, 14.61: 

5 MH. 137: Rcnm. 81 : 747. 

Where there is a penalty in an obligation, ^c. the 
party grieved by a forged releafe thereof, lhall recover 


FORM 

double the trxahy as damiges, and not double the debt 
ap,ie..rin jin rlie condition. 3 Ini. 172. If a perfon is 
iiilorivd bv ahoiher th.it a deui is /’)rgrdj if he after- 
wards pubHih^a it as tine, he is wiihin the danger of tha 
lluiite. 3///// 171 Tlis Ring may pardon the corporal 
ru.nriimeni of Fo/^yty whicii rends to common example ; 
bu: t!ic jdaintifF cannot releafe u: if the plaintiff releafe 
or t.iicharge :h" judgment or execution, ^c, it fhall only 
dif'hargc the colb and chr.iages; and the judges Hiall 
proceed to jii ^gmciu upon the reiidue of the pains, and 
awird c\c(utiou upon ihe Amc. 5 Rep. 50. 

A perfon convicted of Fo/^ryy, and adjudged to the 
pillory, j'i. wli'Tcbv lie hci omes infamous, is not al- 
lowed Co be a witiu ; but fuch convidion is a good ex- 
ception to Ills evidence. And one convided of this 
Cl ime, may be clrallcngcd on a jury, fo as to be inca- 
pable to ferve as a juror ; and it hath been holden, that 
exceptions to peifons found guilty of perjury or 
as well as felony, are not falved by a pardon, z 
Hawk. P. C. c. 43. § 25. The court of B. R. will not or- 
dinaril), .at tin* prayer of the defendant, grant a ceyfio^ 
raii for a removal of an indictment of Forgery ^ l^c. 1 
Std 54, See titles ,7;/ : IndiPlmtnt. See-further 
on this fubjeft of Fmgoy. i Haiiik. P.C. c, 70, at length* 
FOKINSECCi), Outward, or on the ouifide. Ken^ 
neP\ 

FCRINSECUM MANERIUM, The Manor as to 
that part of it which lies without the town, and not in- 
cluded within the liberties of it. Paroch. Antiq. 351. 

FOlUNSECUM SERViriUM, The payment of 
extraordinary aiii, oppofed to intunfecum fiy'xytttum^ which 
was the common and ordinary duties, within the Lord’s 
court. KfnePs Glof Mg Foyrton Service, 

FOlUSB ANNrrUS.Baniihcd : Mat.Paris, Ann. 
FORISF AiVlliM.\Rl. When a fpn accepts of his 
father’s part of Iaud^, in the life- time of the father, and is 
contented with it ; he is Lid poyifamiltan to be difeharg- 
ed from the family, and cannot claim any more. Blount, 
FORL AND, or Foreland^ Forlandum.'] Landsextending 
further or lying before the reft; A Promontory. Mon.Angl, 
Tom. z fol 0^11. > 

FORLER-LAND. Land in.the bifhoprick of Hereford 
granted or leafed dum cpifeopwi in eptjcopatu Jietey it , fo as the 
fucceflbr might have the fame for his prefent revenue ; 
this cullom has been long fince difufed, and the land thus 
formerly granted is now let by leafe as other lands, 
though it ftill retains the name by which it was anciently 
known.^^ Buttn field'' s Surv. 56. 

FORM, Is required in law proceedings, otherwife the 
law would be no art ; but it ou'^nc not to be uled to en- 
fnare or intrap. Hob.f^z.. Matters of Foym in pleas 
that go to the action, may be helped on a general de- 
murrer; as when a plea isoiily in abatement. 2 Ld, Raym, 
1015. The fwma! part of ihe law or method of proceed- 
ing, cannot be altered but by parliament : for, if once 
thofe were demob ihed, there would be an inlet to all 
manner of innov.ition in the body of the law itfelL 
1 Comm. 14^. 

FORMA P AUPERIS, Sec title Cofs, IL 
FORMEDON, Byeir dc forma donatiojus ] A writ that 
lietlv for him who hath right to lands or tenemenfs by 
virtue of any intaiU 

Upon alienation by a tenant in rail, whereby the 

eftate uilisdifconunued, and the remainder or iCverhon . 

^ • 

as 



FORMEDON. 

15 , by failure of the particular e(late» dlfplaced and 
turned to a mere right, the remedy is by this adlion of 
formtdm [Jecundum jm mam don't) \^\\\z\i is in the nature 
of a writ of right, and is the highell adlion that Tenant 
in mil can have. L 267 : Co. Lit 316. Fur Tenant 

in tail cannot )nve an abfolute wiit of light, which is 
ct'nfined to fuch only as claim in fccfimple: and for 
tliat icftf'n this writ was grant..'d him by ilie 

ilatule lie donis ; 2. 13 /i 1 c. I ;) which is ihrre- 

fore emphatically called hi^ writ of right. F. N. ^.2^5. 

'i'his V. fit is diilingui lilt'd into ihie^ ies ; iW. ; .//. ..V/ 
in flic Ji/lenderf in the }zmiiifidcr\ and in the iLnj’ttcr. 

A wiit of Fonufdon in the tit fccndcrA\tiV. where a gift in 
la'I ii made, and the remnt in tall aliens the lands in- 
tailed, fris dlffeifleJ of ilicni and dies; in this calc the 
heir in tail firill have this wiit of formedon in the dc- 
Icfnder. to lerovcf rlufc iant^s fo givm in tail, ag^.ind 
him who is then th^ ai51ii:il tenant of ihc frccJiold, In 
which cafe the demandant is bouml to Hate the manner 
i.nd foim of the gift in tail, and to pjc\i* liiinlelf heir Jf 
infi{.\:t7i iQ] ,ni\m don 't F. N . B . 2 \ \ ^ 2 \ 2. 

A Fornedott in the u>nidn hr liciii where a man giveth 
lands to another for life or in tail, with remanidu ib a 
tldrd periun in tail or in foe ; and I'.c who ha:h th^ par- 
ticidar edate dicth without illue inlieritable, and a lb..nger 
intrudes upon him in jem.iinder, and keeps him out ol pof- 
feffji'n. In thi^cai'e the rem liuder-man lhall have this 
w rit of formetloii in the remainder, w-herein the whole 
lorm of the gift is ilaied, and the happening of the event 
upon which the rcni.*ir.der depended. ^Fhis writ is not 
given'in exprefs wurds by the /tMutv dr' don'i^' but is 
founded upon the ccjiniy of the llatute, and upon this 
inaxim in law, that if any one hith a right to land, he 
ought alfo to have an a:iiaii to recover it. SceF. Ah B, 
2*7- 

A Fotmedon in the le^i'trter lieth where there is a gift in 
tail, and afterwards by the death of the donee or his 
hciis without ifTue of his body, the rcvcr/loii falls in 
upon the donor his heirs or afligns ; in fuch Ccifc the rc- 
vcrfioner fliall have this writ to recover the lands, wherein 
lie fliall fugged the gift, his own title to the* rcveifion 
minutely derived from the donor, and the failure of ifl’ue 
upon which his re\eiTion takes place. F, N.B.z\g\ 8 
A’./'. bS. This lay at common law, before the Jiatute dt 
donrs, if the donee aliened before he had performed the 
condition of the gift by having iffue, and afterwards died 
without any. Fim/j. L. 268. 

The time of limitation in a Fomirdon, by S/at* 21 jTac, 
I. c. 16, is twenty years, within which fpace of time after 
hii title accrues, the demandant mull bring his ai^lion, 
orclfc is for ever barred. Sec 3 Comm, igi — 3. 

There is a writ of Fame Jon in dijctndtr,^ where 
of lands, held in tail, is made among paicencrs, fsdc, and 
one alieneth her part ; in this cafe her heir fliall have 
this writ ; and by the death of one filler without iflue, 
the paititioii is made void, and the other fhali have the 
whole land as heir in tail. Alfo there is a writ of /<>;//. f- 
ihn htfimul tenuity that lies for a coparcener again ll a 
flranger upon the pofTclIion of the anccllor; which way 
• be biought without naming the other coparcener who 
hath her part in pofleflion. This writ may be likewife 
had by one heir in Gavelkind^ fsdc, of lands in tailed ; 
and where the lands are held without partition. Inat* 
Bie ^ v , 476,7, 481, 
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Where a fre-fimplc is demanded in a Formedon in re~ 
the taking of the profits ought to be ulledged in 
the donor, and donee: if an eftate tail is demanded, it 
mud be alledged in the douce only. i Lutvj. 96. 

There arc fcvcral ple.is both in bar and in abatement, 
which the tenant may plead to this a£licn ; fuch as non- 
tenure, which is a plea in abatement, and by which the 
tenant fh?ws, that he no: tenant of the freehold, or of 
fornc part thereof, at the time of the writ brought, or at 
any lime fiiuc ; which is called the pleading non-icnurc 
g’r.erally. Foihz). 

"•pe.i.i! ncjn-to»Ki{ c where the tenant fh.'ws what in- 
tcrell and ell.Jic lu* ii..ih in the land clc n indcii, a" that 
lie is teinni for years, in waid, by llaiutc nicrw'lMiu, 
or the like ; and th^iflo’c the pde.i of fj'cci ■! non- 
tenure mull always llicw who is tenant. Booth 29. See 

I Bryivtil 153. 

4\t common law, non-tenure of parcel of an intire 
tiling as a inmor, IV. abated the whole wiit ; but now 
by lire Sti,t 25 Zs. 3. cup. 16, it is c 11 .itlcd, I'hai by the 
e.x.tpiioii (d non-ttvure of p^ttcdy no writ fliall Le abated, 
but only f tlxit pain I whereof the non-tenure was al- 
Icdircd.** B))dn<): 1 181. 

11 the tenant pleads of the nvhole, he need 

not fliew wlio is tcnai.t: but in :i plea of non-temne of 
punrU he iniili flicw who is tenant, and thi.s even before 
the iLitute ; for the common law would not fufler a wiic, 
g'^o 1 in part, to be wholly dellroycd, c.vccpt the tenant 
ill *w'ed the dcmandiinc how he might have a better. 1 
il/j'. 181, The tenant cannot, after a general impar- 
lance, plead non tenure of part, though he m.iy plead 
lien triune of ih«' whole. 3 Le^v. 55. 

'ihie writ of Foimcdon i, new rarely brought ; the try- 
ing titles by fupplying its plate, in an calicr 

manne.-. See Booths/ Real Afl'tons, 

FORMELL.A, A certain weight of about yolbs. men- 
tioned in the Statute of wtipi^hts and vienfures^ Stat. 51 //. 3, 

FORNAGIUM, or FinuagiumyXx. FouiuagCy Fui > t^ge.^ 
The fee taken by a lord of his tenant, bound to bake in 
the lord’s common 01. eu, {In fyiuo domin'i) or for a per- 
million to ufe their ov\n ; this was ulual in the Northern 
pans of England, Plac, Pail. iS Ed, j. And <cc J£ija 
pain: et CcrviJitCy 3 I H. 3 . 

FORNICATION, Fnnuation ; from the Fcinice: in 
Ro?ve, where lewd women prollituted ihcmrclvcs fop 
money.] Whoredom, or the aiil of incontincncy in (Ingle 
prrlbns ; for if cither pni ly is raar ried, it n Adult eiy, I'he 
Stat. I H. 7. e, /|, mentions this crime ; which by an a^t 
made anno 1650, during the limes of tlie Ijfnpation, was 
puniflied with three montlis’ impiifonmcnt for the firft of- 
fence ; and the fccond often cc, it is faid, was made felony. 
iVttA/’r CoSctl. The S pr i turd Com t hath cogtiifance of this 
ofl'cnce ; but by Stat. 27 iFo. yc. 44, the fuit mull be 
inflituced within eight months, and not atall after the 
intermaj'iiage of the parties offending : and formerly 
courtideit had power to inquire of and punifli Fornnattoa 
and cdultiiy\ in which courts the king had a fine aflUfed 
on the offenders, as appears by the book of Ds.nufday, 
z Infl. 488. 

I'ORPRISR, Forptiftimh\ An exception or refervation : 
This word is frequently inferted in icafes and conveyances, 
wherein and is an ufual expreflion. Ja 

another fignificaiion it is taken for any exaflion ; ac- 
cording to Thom* anno 12S5. 


FORSES, 
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FORSKS, Water- falls, fo called in 7 /V/ 2 - 

mO}laHd, Ctiind. Butane 

fORSl’EAKER, An attorney or advo:atc in a caufe. 
Blount, 

bORTIA, Power, dominicn, or jurifdid^ion : whence 
inf j! tune Plaiitiiniy to enforce a plea by judges aifcmbled. 
1. y. H. J. c 20 . 

FORTIORI, a foitlo)! or rrulto Jort ioilf is an argument 
often ufed by Littlean^ to this purpofe : II it be fo in a 
feoffment palTing a new right, fuuch mvc is it for the re- 
fiitution of an ancient right, Co, Lit. 75^, 260. 

FOR I ir,L H ANDFbRriLITY,/^ /A A ;//^ ] A for- 
tified pi 1 c, bulwark or caftic; as it is faiJ wi’hin the towns 
and futdit is of and Cmhjle. Stnt, 1 1 //.y. c. 18. 

FOR I Ll^ r, Ft .J A place or fort of fomc flrengih ; 
or rather a little foit. Old Nat. Dn^ 45. 

IORTSand castles, The Stat. \^Cm.2.c.6, 
extends to forts and other plact * f ftrength within the 
realm ; the foie prerogative as well of c^cdling, as man- 
ning, and g )V^rning of wl.i^h b^don js to the Ling, in 
his tapiciry of Gencial of the kingdom. 2 /////. 30. 

No Subject can build a taflle or hrufe of ftrengch im- 
battled, or other forticfs defcnfiblo w.thout the licenfe of 
the king ; for the danger whic*' might enliie, if evciy 
in n at hi.' pleufure might do it, 1 5 : l Ci.rim. 263. 

1 OR'rUN A, 'FitMlure trove. 

FOITI iJXFi 'I KliLF.RS, Sec tiiV C > ji rati n. 

FOR I UNIUM, A tciirn.imcnt 01 fjghimgvviili fpears ; 
or an appeal to foitwe therein. Mat Puts .‘imo 1241. 

FORTY DA -COURT. '1 he c-'urt of attachment 
of the foitfL or . o\l-m<it\.. Sec title P^uf. 

FOSSA, A ditch full of w.itcr ; wherein women com- 
mitting Icicny weie diowncd : It has been Jikcwile ufed 
fui a grave in ancient writings. vSee Fu>^a. 

FOSSA rUM, FOSSATURA, Lat] A ditch, or 
place fenced lound with a ditch or trench ; alfo it is taken 
for the cb’igaiions of citizens to repair the city ditches. 
The work or fervicc done by tenants, for repairing 
and maintenance of ditches is c.nllcd f/futoium o/'cta/io; 
and the ( ontribution for n f J/agunn. KtnneFs ChJJ. 

FOSjSFWAY, or the Foje., from Foffus, d'gyed.'] One 
of the four ancient Roman ways through England. See 
tit^e Wnuldi,' ^ie‘t% 

103 T 1 I.R 1 LAN, Sa>.] A nuptial gift } the jointure 
or fljptnd fv)r the m.iiiucnancc of the wife. 

FOTHhR DR FODDFR, From Teuton. Fuda.'] A 
u tight of lead containirg eight p/gs, and every pig one 
,i’id t ✓enry Hone anti a h ilf , Co tliat it ii> about a ton or 
1 '"I jm on carl load: Among the p/unlms in London it is 
niiMccn hundred and a h^ilf; and at the mines it is two 
an 1 tv/eniy hundred weight and a half. ^S^ene. 

FOVEA, A place for buAal of the dead. Htut, EeJ, 

Faid'n. I.ortfl n. 3 / 5 . 29 

FOUND \TION, 'Fhc founding and building of a 
college cr hofpual ii c-'^ilcd quafi fnidatio, or 
Ja.i.linientt locaito. Co hb. \o. The king only can found 
a college ; but there may be a college in reputation, 
founded by others. iGj. If it cannot appear by 

iriquif.tion, who it that founded a ehu/th or colleye, 
it iliall be intended it was the king; who has power to 
fund a new church, . hUor 282. The king may found 
and ereft an rnfpita!^ and give a nr me tothehoufe, upon 
&he inheritance of another^ or iiceiue another perfon to 


do it upon his own lands ; and the ^orA^fundo, ctro, ffc. 
arc not ncccfr«iry in every foundation, cither of a college 
or hofpital made by the king ; but it is fufficient if there 
be words equivalent : The incorporirion of a college or 
hofpital is the very foundation ; but he who endows it 
with land is the foundn ; and to the erc£lion of an hof- 
pical nothing more is requiiite but the incorporation 
iioA foundation^ \0 Rep. Cafe of Sutton's tlofp. 

Perfons feifeJ of cllatcs in fee fimple, may ere£l and 
found h fpitah for the poor, by deed inrollcd in Chancery, 
which fhall be incorporated, and fubjed to fuch 
vifitors as the founder fliall appoint, \^c. Stat. 7 ^ Fd^ u 
c. 5. Where a corporation is named, it is faidtho name 
of the founder is parcel of the corporation. 2 Nef 880 . 
Though the foundation of a thing may alter the law, as 
to that particular thing ; yet it (hall not work a general 
prejudice. 1 Ltl. By Stat. 7 b’ 8 ir. 3. c. 37, 

'Fhe Crown may grant licence to alien in monmatn. 
By Stat. 9 Geo. 2 c. 36, Gifts in mortmain by av///, 
are rellrained ; but there arc exceptions with rcfpe^l to 
Uni ve flies Jind Rfijal Collegts, See this Did. tilJcj Cer- 
poiaiion\ Untu.'etjity \ Mat main, 

FOUNDER OF MEl'AL, From Fr. FounJie, to melt 
or pour.J lie that melts metal, ‘and makes any thing of 
it by pouring or calling it into a mould. See Stat. 17 R, 

(. I, this Did. tnXe Money \ Hence, Bdlfouvda hunt 
of letter, £ 7 '*. 

FOURCHER, Fr. Fourch ; ; I at. Fiacaie, bccaufe it 
is twc-foIJ.] A putting olF, or dcla}ing of an adion ; 
and has been compared to ft.imrnering, by wlilch the 
fpeech is drawn out to a more than ordinrify length c-t 
lime; fo a fuit is piolonged by fi^unhiny, which might 
be brought to a determination in a fliorter fpace : I'hc 
device is commonly uLd when an adion of fait is b: ought 
againll two perfons, wlio being jointly concerned, aicnot 
to anfwer till both panics appear; and is where the ap- 
pearance or rffom of one will cveufe the othcr^s default, 
and tliey agree betw'cen tlicmfelves that one ihall appear 
or be ellbincd one day, and for want of the other’s ap- 
pearing, have day over to make his appearance with the 
other party ; and at that day allowed the other party doth 
appear, but he that appeared before doth not, in hopes 
to have another day by adjournment of the party who 
then made hii appearance. Tams de Ley, 

This is called fomchn ; and in the llatute of IVef i. 
c. d\2, it is termed jouicha bt ejftn ; where are words to 
this effed, 'viz. coparceners, juintenants, may not 
fouj Jj hy (JfjiT y to cflbin icverally ; but fliall have only 
one cflbin, as one foie tenant. And lojlat. Clou:. 6 Ed» 

1 . c. 10, it is ufed in like manner : The defendants (liall 
be put to anfwer without fouichmgy tsV. 2 Lift. 250. 

FR ACTION. The law makes no faShon of a day ; 
if any offence be committed, in cafe of murder, i^c. the 
yf’ar and day fhall 4 )e computed from ihr beginning of 
the day on which the wound was given, fsSe. and not 
fi om the piccife minute or hour. See Co. Lttt. 255. ami 
this Did. titles Murdtr\ Appeal. 

An ad of recoed will not admit any drvifion of a day, 
but is faid to be doneihe firft inftantof theday. Mo. 137. 

In prefumption of law, when a thing is to be done , 
upon one day, all that day is allowed to do it in, for the 
avoiding of fradions in time, which the law admits not 
of, but in cafe of neceflity, StL 1 19. 

Infuranco 
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Infurance for /f.’s life ; H, died on the laft day ; per 
Holt Ch. J. the law makes no fradlion in a day ; yer, 
in this cafe, he dying after the commencement, and be- 
fore the end of the Jait day, the inlurcr is liable, becaofe 
the infurance is for ayeai, and the year is not complete 
till the day be over ; yet, if -/f. be born on the 3d day 
of Sc’ptfffiicty and on the (ccond day of Scpttm/jfty twenty- 
one )cars afterwards, he makes his will, this is a good 
wij’, for the law will make no fratMinn of a day, and by 
conlequence he was of age. 2 ^alk. 625, See titles Bond] 
Cojuittioft ; hj/afiif Scc» 

FRACl ITIUM, Arable land. Tm 2.873. 

1 KAl«'URA NAVIUM, Wieck of (hipping at lea. 

bRAMl^Oi E FFNChb, Such ftmei a;, the tenants 
in the manorof in fci up ..gainll the lord’s 

dcniefnes ; and they .'ire intiticd to the wood growing on 
ihofc ftucts^ and as m iny poles as they can leach Iron 
the top of the ditch wiih the helve of an axe, tow irds 
the reparation of ilieir Jcirts. It is the light the word 
jranpnle comes from the v ax. //f/v ul profiiahle ; or that 
it }b a curruptioii of /)afi po/r, becaule ilie poles arc fice 
for the teiianis to ta'>.c : but Chtf Jull ce Brnjnpto'if 
whilll he vv.Ts lleward of the court of the manor of pf nt» 
tic, ackiiwwIcJged that he could not lir.d out the realoa 
why I hole fhus were called finmioh ; fvi that we are at 
a lols to know the tru.h of inis name etymologically. 

IKAME-WORK. KNITTERS, regulated by Stat, 
(> (j\ . 5. c. 29. bee this title Manuja lumo 

bR ANCfJILANUS, A frecnun. L/jmt FhrLus 
h mi i^ uled for a liceman, in Dome flay b ok, 

FRANCHISE, Fr.] A pii\ilege or rxcmp'ion from 
oic’lnary junldidion ; as far a corporation to hold picas 
to fuch a value, \ 3 c. And fonioiimcs it is an immunity 
fioir. tribute, when it is eiihe» pe^Jvial or ;<'?/, that is 
lelonging to a perfm immcoiaielv; or by means of 
this or that place wher^f he is a chief or member. Qomp, 
yuf ifd, I J I . 

'J'hcit* IS alfo a F an h f i! ] whivh ftems to be that 
where the King^s writ runs not. 21 //. 6. c. 4. But Frcin* 
/Fft fcyal is laid by (ome authors to be where the King 
yiants to ore and his hews, that they Hull be quit of 
toll, tffc, Biacl. Ith, z, f. 5. 

Ffaiuhijcs, arc a (pecics of incorporeal hereditaments, 
r^r^chtje and Lihoty arc ufed as fynonimous terms; and 
their definition is A royal privilege or branch ol the 
King’s prerogative, fubfilling in the hands of a Suhjed.** 
linjj L. 164. — Being liierclore derived from the ciown, 
they mull arife from the King’s grant; or in lomc cafes 
may be held by piclciiption, which pre-(uppo(ts a grant. 
Finclf. L. 164. The kinds of them arc various and al- 
nioll infinite: They may be veiled cither in natural perfons 
or in bodies politick ; in one man or many : But the fame 
identical franchile that has bcfoie been gramed to one, 
cannot be bellowed on another, for that would prejudice 
rlip fonner gram. 2 R'd : Ktilw, 196; 

Bnmipahty oj If'ales is a Franchife — To be a 
County -Fal at tne is al(o a Franchife, veiled in a number 
of perloiis. It is likcwilc a Franchife for a number of 
perions to be incorporated, and fubfill as a Boiiy politick \ 
with a power to maintain perpetual (ucceHion, and do 
corporate adls : and each individual member of fu^h 
tf-ipoi Jtion is alfo (aid to have a Franchile or freedom. 
Ocher Franchiles arc, to hold a Cou\t-Lut\ to have a 


il/rt/wr or Lordlhip; or at lead to have aJordfliip para^ 
mount: to have I! ucU, Rj{}ay^y Dcafuie troxe. 

Royal JiJh, Foffiitines an^ Dcotlaf tl^ : to have^a Ccuit of 
one's own, or liberty of holding pleas, and trying caufes: 
to have the Coin/ met if Picas, which is a llill greater 
lib^Tiy, being an cxclulive tight, (o ihat no other court 
(hail try cauies .irifing within that jurl('di«.'Iiou : (bee this 
DRI. title Coon 2.au^e \) to have a Ba^Imt.k, or libiriv 
exempt from the (lierifF of the county, wherein the 
1 grantee only and his olfi ers are to e.xecute all procefj : 
j to have a Fair or Markit^ with the right of taking Ul, 
j either iheie or at any oiliei public pkn.es as at biidprs 
I wharfs or the 1 ke ; w.’ii^h tolls mull liAc a icalo'icuda 
I caule of cammciiv.ement (as in 0.1 nliufiaiion cd lep.vMst v 
ihc like,) die the iiandiifc is ilhgil anil \Oid : 2 in/F 
220 : bee this Did, titles /'a r ; yV//:) or l.ifl’y t‘> 
a Fuie/I, Uui^e, L\iik, Jl'amn or cndi;. -d wrh 

prlv of K.)aliy. F.Js!,B.2}0. bcciliia Dia. tiue 
Foitfl, 

ni.'‘y uphold FianJi'fs, wlp.h in^y be rliim, 
cd by without mtrd tidicril cu itio'i, al- 
lowance or confinnaiic n ; and wiick‘)f the I. -a, w.nfs, 
llr.i\s, fairs and niaikcts, .md the iii-.e, atcgiiiicdhy 
r/z r, ard may become due without any m aiei of re- 
told. But goods of fvlons and ou hw^ and in a like, 
grow due by chaitir, and cannot be claimed bv iifiga, 
ta/i. 2 lojl, 28] : 9 Rtp. i-j. 

It hath been adjudged, that grants of F rrjc^''/t4, made 
bcfoie the time of memory, ouglu to have .nllow.mce, 
within the time of mcnioiy, in the A' A'//;./*, 01 b^'- 
fure the barons of the Ex hejUiT, or by (ome confiiiri.aioti 
on lecord ; and it is faid ilicy aic not recoids plcad.ible, 
if they have not the aid of fomc matter of iccord wiihiii 
time of memory; and fuch ancniit grants, aftei fuvli 
allowance, (hall be tonilrued as the law wjs when llicy 
were made, and not as it hath been (nice alicied : Buc 
Fianchtjts grjLr\\i:d within time of memory are pJenJ.ihlc 
without any allowance or confirmation ; and if they have 
been allowed or confirmed as aforclaid, the Fianchyis 
may be claimed by force thereof, without (hewing ilic 
chaitcr. 9 Rep, 27, 28:2 hi/L 281. 494. 

There have been formeily fcv'eral ancient preiogativea 
derived fiom liie crown ; brfidcs the I'l aachtjn niorciiwn- 
tioned ; as power to pardon felony, ni..kc JuIIkcs of 
afiile, and of the peace, : But by the Sta/. 27 H. 8. 
c, 24, they were relumed and re-united to the crown. 
Tlie King cannot grant power to another to in.ii;c (Irang- 
tis born, denizens here, bcLaule (ui h power is by law 
infeparably annexed to his perlon 7 Rep, 25. 

By Alaj^na Charta c i, and feveral ancient llatutes, the 
Ckiitik Hull have all her libei ties and /vr/A- -6/yc'j inviolable : 
And the Louis Jpiutunl ana icm^oiul Ihali enjoy their 
liberties, and the King may not deprive them of 
any of ihcni. 14 Ed. yji, 2. r. i : 2 //. 4. c. j. 

By Ma^naLbaita, c, 37, The Luinchjis and liberties 
of the city of London, and all other cities, towns, fJc. are 
confirmed. By litat, zj H 8. c. 24, all writs, pio^elTes, 
in F^ancIjiJcs, arc to be made in the King’s name; 
and llewards, bailitfs, anti other minillers of Jibcjtics, 
(hall attend the julUccs of aliiie, and make due execu- 
tion of procefs, tzfc. 

Some F')aTicf'ijt^, as Tok, Btijlol, fide, have return of 
writs, to whom mandates are dirci^led from the courts 
above, to execute writs and procefs: Ana a mayor or 
4 E 2 bailiff 
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bailiff of A town, may have liberty to keep courts, and 
hold pleas in a certain place, accoiding to the courfe of 
the Common law ; and po\>er to draw caufes out of the 
King’s courts, by an e, clu/ivr jut /jd/cZ mi but the caufes 
hfre may be removed to the fuptrior cuiiits. Cu. Lit. 114: 
4 /A 87, 224. 

Sheriffs of counties within which is any Ftamhi/t, the 
lord whereof is intiilcd to a return of writs, (hall, on 
hi‘ lequell, appe int one or more deputies, 10 refide at 
feme place ne.ir, ther»* to icccive all v\rlts in the fhcriff’s 
uame, and iuj^!er Jii^ feal to iflue wai rants for their due 
execution , and fhc Ja rJ Chancellor is to fettle the charges 
to be p.MiI .’n. fuch deput), '■Jt. S*at 13 Ceo. 2. c 18. 

A ftev ^ jf hath no rtlailon to the county wherein it 
11^*3, ns has been gencially held ; fur it is not nccellary 
to fvC lorth the county when any thing is (hewn to be 
done v.uhin ;i Ii^'crty cr Fiaruhjt h «. 23 Cm, B,R, 

If a I /(7 ' f.ils to adni.niH.-) jiilln f u nhin tlic fame, 

f hi^rif / Pi . 1 not Ic lowed, but on any luch 
i’l* centre/ L /C. may corn; cl (he owners of 
the F tf c f, -t ’o v.o j’Ji KC ; hr that couit ought 

to fee ju lice equa.Iy diiliiouud alt perfons. 1 LilL 

yUf.C^S' 

\V! -c.cr il’e is f> v to a fuit, as In .'ill in- 

fcirn.i IS and inliCinrents the procefs ought to be 
cxfcu^cd b/ihj IhcnfF, ai d not by tl.v baildl of any Ft 
(/// . \>litrlicr I’n’c the claufc 71m mn/nUt -‘A. or no: ; 
for ll.c k.ng’s p'-err -^ativs Oiall be preferred to any f/..; 

2 F. C. A Ihenfl up^^n a hoft omtHas, or 

cii a h or ;/'/;a , mny enter and make 

; r c Hs in a Fr .Jj jt i Lill 635 An arrelf by the rticriff 

V iihin a y r on a common writ, is laid to be good, 

though the officer be lubjecl to an a^liion at the iuit of the 
lord of the F)(t i'f' A » title j1 k/} 

hmihifti nny be forfeited anci itued where they arc 
abiiftd, for mifu*^r, or non-uftr; and when there are 
many points, a mil uler of any one will make a Foiici- 
ture of the whole on a quo i^attanf brought Kthh. 6^. 
por contempt of the King’s writ, in aemnty palatine, 
lie the liberties mav be fci/ed. and the o/Iendcrs fined; 
and the tenipor dtif s of a bi l-op have been adjudged to 
be lei/ccl until ho l.iti Tied the King for fuili a c ntcnipr, 
on irto'in liun fAhioi td, Ctu Cat 2^3. Tlic oi- 
fliop of D. « pretending hr h.id liuh AlmncFft, that 
the King"*' ^viit w.s not lo <<;me there, and bc( luf* onr 
b.c r;ht It thither he impiiio.ied him ; ihi^ bei^g fr*ivcd 
u, .a an in) irmation br^. i glu agn r d hi n, it i. e 1- 
i. ' ill ih Uid p. s 'a M.o to i le IwM g, and 1« >c his 

J b<“l k'"' 2 ,/ 1 2,0 

]i a petun chnn Jt /r \ ni li Ik ougnr not to 
|nie,>i‘ -‘H ti' !'■, i* n Ilf on th • Iving , *”d (liewing 
ill Witle, tn*' K .g Ih il t<d e from him nis /h . flt// , t\th 
180: I F'i'jl >j ). 'I'ne Km g’" iC lull wii. notfi . »n 
intjimation <n jrlvi uiii][w ion of A; t. he 

pro) er rcnu.n tc p.f ^ t ( u oy // .0 uri? / 

li Fran* hil s and Jihrrt’.cs r'ff granted to the Kintr, 
which weie bt ^ m* / /<, as llowus of his crown, aid 
afterwards Ly efee ^ urrendc . or oihci w ilc, erme bric c 
10 the crown, ihrv au le uniud *0 tin crown, and ihe 
King has them " ‘u^f o otu- is before. 9 Co 256. bo if 
libcnics, fr.in hits, . r. wn Ji were appendant to a 
manor.com.* wiili tiu* m rt r o* the King, thc..pprn- 
ejancy is evi n»f. and iiu Kt. g is rt-feifed of them t?>ju/e 

fluent* ^ Cj. 25 Cio. hlix, . 1 by i—T-bee yo«. 
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But if Franchifes, liberties, Cjfe. created //e 
by the King come back to the crown, they are not 
merged or extinguiflied in the crown. 9 Ct?. 25 i Jtjd, 
b?* — 59^* ^* 3*7 Com* Di?* title Fian- 
chijt (G )• 

Diiturbance of Franchifes happens, when a man has 
the Franchife of holding a ct^urt-leet, of keeping a 
fair or market, of free warren, of taking toll, of 
feizing waifs or eftrays, or, in fliort, any other fpecies 
of Franchife whatfoever, and he is dilturbed or incom- 
moded in the lawful exercife thereof. As if another 
by didrefs, menaces, or perfuafions, prevail upon the 
fuitors not to appear at my court ; or obftriidEl the paf- 
fage to my fail or market ; or hunts in my free wairen ; 
or lefufes to pay me the accu Homed toll ; or hinders me 
from feizing the waif or eftray, whereby it efcapes, or 
is carried out of my liberty: In all cafes of this kind, 
andwliiih are of a \ariety too extcnfi\c to be here 
enumerated, an injury is done to ihe Kgil owner of the 
I'lanchife; his property is damnihed : and the profits 
aiiling Iron luch his Franchife are diminiflied. I’o re- 
medy v\huii, as the law has given no other writ, he is 
thcrcfoie cn titled to fuc for damages by a fpeciai adion 
oil the cafe : or in calc of toll, may take a dillrefs, if he 
pic ales. 3 Lmm. 236 

bee further as to Franchifes under the feveral ti,tles 
and names of thcclilfcrent fubjcils, above (oncif‘™Iy mcn- 
tiun'*d , and more at large under title ff'a) t anto i 
Co 7 n. Di[^. titles Ft a 7 iL/ji/gs : Lihittus, 

FR.ANv^lCiENAi, Was anciently the general appel- 
lation ol all foreigners. Vide Eti^Je gty. 

hRANCliAlNIi, Uled in ancient authors to denote 
a freeman or a gentleman. Fortt/mc. 

FRANK, A Fttfiib gold coin, worlh twenty /th, which 
is a// about ten pence \ d Enghjh m ncy. 

FRANK ALMOlci N, Libetu Ller'nrfvha ] A tcnuie 
by Ipiritual Icrvice, wliere an ec..leln.ibc il c I'^poration, 
foie or aggregate, lioldeih 1 ind to tneui and then lucccl- 
fors, of loine lord and his heiis in free and pcipctu.il 
a'ms : And puptiual luppofes it to be a fee lunple ; tho’ 
it may pafa without the vvoid yu L tt, ^ 133. Co* 

Lif. 94. A lay perfon cannot hold in Jne aims . And 
when a giaru is in Frankalmti no mention is to be 
made of any m«nner of feivitc. Lit 137. N »ne can 
liold in but by pre Kri^^tion, or by 1 rcc uf 

Icmc giantmade iieloiethc ll .i cute of J/?; /;;//?/ i, 7 Ed* i. 
y/. 2 : iS I. y?. I. r. 3. bo that the tcniiie cmnot 
at ihij d.iy be cicated, to hold of a foundci and liis 
h'lriin free alma: But .he King is not re!l aiacd by 
the llatutc's; noi a bubjeA liccnled or oifpenled with by 
the K ng, 1^0 make fuch a grant, "oJc. to. Lit. 9S, 99. 
And if au ccclefialhcal peifon hjias lands by feiliy.md 
certain lenr, the lord may at this u.ne conhnn his elfatc, 
to h IJ to him a»d his fucccllbrs in Ftii?k\ for the 

lormei fjrvices aic extinct, and nothing is rcki\ed but 
that he Ihould hold of him, whi^li he did bcf'jre ; wuerc- 
by this change and alici uion is rot within the Stat. 18 
Ed I, of <quta unpiotiS tan at um* Lit. § 140, 540 : Lo* 
Lit. 99 306. 

"I'ciiuic in Ft ankalftioi is incident to the inheritable 
blood Of the donoi or founucr ; except in calc of iiie King^^ 
who may grant this tenuie to hold of him and his (u.cel- 
lors. Lu. 135. And the rcafon why a grantin FtankaU 
in igfiy fincc the biut, 18 Ed* 1, {quiae/nptons) is void, ex- 
cept 
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rept In the cafe of the King, is becaufe none can 
hold land by this tenure, but of the donor ; whereas the 
(latute injoins, that it be held of the Chief Lord, by the 
fame fei vice by which the feoffor^ held it ; though the 
King may grant away any eilate, and referve the tenure 
to himfelf. Co, Lit, 99, 225. 

The fervice which eccle/iaAical corporations were 
bound to render for lands held in Frankalmoign was not 
certainly defined, but only in general, to pray for the 
fouls of the donor and his heirs, dead or alive; and 
therefore they did no fealty (which is incident to all 
other fervices but this) becaufe this divine fervice was of 
a higher and more exalted nature. Lit, § 134, j. 

This is the tenure by which almoA all the ancient 
Monaileries and Religious houfes held their lands ; and 
by which the parochial clergy and very manyecclefiaAical 
and eleemofynary foundations hold them to this day. 
'I’he nature of the fervice being, upon the Reformation, 
altered and made confoimable to the dudfrines of the 
Church of England, It y/as an old Sa\on tenure, and 
continued under the Notmon Revolution ; from the rcfped\ 
then ihfwn to religion and religious men: which is alfo 
the reafon that tenants in Frankalmoign were difeharged 
of. ill other fcivicca, except the tnnoda veccj/itas oi re- 
pairing the highways, building caftles and repelling in- 
vafions. See tr. i.c 28 . ^ J : SchLJan, 1.42. 

Even at prefent, this is a tenure of a natuie very dif- 
tindl from ail others, being not in the lealt feodal, but 
inertly fp1r1tu.1l For this reaion, if any perfon that 
holds lands or tenements i t F}a ikulmourn, make any fail- 
ure in doing fu h divine T rvice as they ought, the lord 
nia) uKike ((^mplainc of it to the Ordinary or vifitor ; 
whi li 1^ the k‘iig, if he be founder; or a Subjcdl where 
he 'v.is ,tppu iitcd V fiior upon the foundation ; and the 
Ordui.iiy, U( . m.i> f)uniih the neglig'^ncc, according to 
tllf occiC'iidllK.il laws. Lr/. 136: Co, I t. ^6. 

In tliib parti* ul ir, tenure in Ftaukalmot^n mviXeriAWy 
d'h M fiom wh.iC was called itTWUc hy Di vine Set vu^ : 
in wliich tcnaiiir weie obliged to do fome fpccial divine 
Icrv u’s 1 I ceitain: as to Jirig fo many inafies, to dif- 
ti ite futh a (urn in alms the like; which being 
'v defined and prcicnbcd, could with no kind of 
piop. ’ciy be c.illcd free a>m ; cfpecially as for thi.s if 
enp' I uinied, the loid might dillrain without any coni- 
pl ' u t ) the vif'ror. 7 //. § j ^7 : Butt. c. 6b. 

1 lulf donations in Ftanknlnioi^n are now out of ufe, 

4 , ii< T. • hut the K 'g can make them ; but they aie tx- 
prc*1‘I\ tXvcptff^, by ijaine, I'l the Slat. \ iCar. 2.c, 2.|, 
(} 7,) .ibolill.ii g tenures, and therefore fubfill in many 
ii d *1. e. .iC the j icfcnt day. zComm. loi.c. 6. 

S f juher cii tiii^ iuLj '(.) ihib Diil. title Mutmain, 

I'llANk CIl A' Js A liberty of fiLeJjnley by which 
.ill pi’Mors mat have lands within the compafs thereof, 
aie pri)hibiicd to cut down any wood, without the 
viiw (d' ihe loiellcr, though u be in their own de- 
xnt 1 s. ( >'mp. Juiif. 187 

I'KANKED LI’/r rbjRS, Sce title Pailiamtnt. 

I'R \NK-ELE Frcv'hold I mds which are held exempted 
from all fervices, but not from homage In i\itiegiJUr of 
writs we nnd that U fuvik/ce, which a man holds at 
the Comiticn law, to liiiii and tiis hens ; and not by fuch 
feivKC, as is icquircd in ancient demefne, according to 
the cuilom of the manor : And that the 1 nJs in the hand 
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of King Eikoard the Corfejfor^ at the making of the book 
of Domefday^ were ancient demefne, and all the reft 
frank-fee ; wherewith Fitz Herbert agrees. Rrg. Ong, 1 2 : 
F.N,B,\6\, Thefc lands were exempted from all 
fervices, but not from homage. — Bro, tit. Demefne 32, 
fays, that land which is in the hands of the King or 
lord of any manor, or being ancient demefne of the 
crown {viz, the demefnes) is called F)ankfee\ and that 
which is in the hands of the tenant, is ancient demefne 
only. The author of the lerms of the Law defines a Fiee^ 
/eeiohe a tenuie pleadable at the Common-law ; and 
not in ancient dembiire. CV,vel : Blount, bee title Ancient 
Demefne, 

FRANK' PERM. Lands or tenements, changed in the 
nature of the fee by feoflmcnr, out of knight fer- 
vice, for certain yearly fervices. Britton^ c, 66. See title 
Fief'tnm, 

FRANK-FOLD, Sec Follaze, 

FRANK-LAW, Ltb^ra Lr\.] The benefit of the free 
and Common-I.iw of the land. You may find wlut it 
is by the contrary, fiom Cron pto’i in hii 'jujLce of 
Place I where he fays, he that for any oAcnce lufcih 
his FtankdacL\ falls into thele ii’iLhicL, He m ly 

never be inipannelled upon any juiy or afiife ; or be 
permitted to give any tduinony: If he li.uh anything to 
do in the King’s courts, lie mud i.»u attend them in pei- 
fon, but appoint his atturuey thci * in for hin : And his 
lands fhall be cilreatcJ, and his body i oniiniued to ptifon, 
Cromp, Jut if. 1^6: Lib, AJftf. ^9. 

FRANK-MARRIAGE, Lbe m M ,tit(igium.'] A te- 
nure in tail fpoJal whcic a nun IcA ' d o! iand in fee-fimple, 
gives it to another with hisdauglutr, filler, f:fc. in mar- 
riage; to hold to them and li.eir heirs; ’Phis tenure 
proweth horn thelc words in the gilt, /. r. St ant, ^c, me 
A, B. dcdtfje ronifJJi/Ji, l^c, '1*. D //,.o i^iro fA Annm 
u\ott t iAt. in libcium miiut.-ciuin, imum n.r//it~ 

aginm, bsfr. Lift, § 17: ICtfl. S\' j n i. /// 2. § 30?. 
] he cAcCl of vvhiLh words is, Tn.jr they ihrtll hue tlie 
land to them and the heirs of their bodies ; and fii.iH do 
no fervicfa to tlie donor, extept feaJty, until the fouith 
degree. GJamif lib, 7. c. 18. And Fht,t gives thi< 
lealon why the heirs do no ferv ice unt;l the fourth degree ; 
Ke do'iatc} rs ~vil comm h.ttidt^ p'r hootn ^ t riirpltom n u 
rcviifio'te tepfH rv*n). Ana why in the fourth cleftcnt and 
down.v ird, they fh ill do fervices to the d mor ; (jn.a in 
tj t.ho giiili Viieiruntti p)<rjinuin, qt U htiatj} j 0 
JtLL f hce tilum donatotu n te^etjuta, bid a, lib 3 I I ; and 
fee Jj’iaelon^ Id) z. c.y. 

Bra i ri aPo divides marriage into hhei'm nintrt w' n 
and h’arit tyium fit'j 0 oft '*/,?!] wliuh 1 .ll v\ is v iiere 
Lmds were ^^iven in rniiroige, v^rii a ivltiv::! ^ (i tuc 
fei vices to the donor, uhicli lae a -hc et u hi. n irs v-^rc 
bound to pv’rfv)rm forever; bii nci. ei h^, n the iic\c 
two heir’j, were t j'li^cd to do hoff v.huh w n [u oe 
d oic when It V.. me to ilu loorih tl uiee ana tm a, .old 
:u)i bcfori 5 thrv vvf re ri-*|u K 1 rc L^pe fv.ijicdhi ' ieivucs 
and homage. B act ^ >. 2. Agifitf i.indv h’ ovi m ' .0 
.another vvitii .1 vv’le in jtank inc imo , r.rioi. l>\ 
p'itation oi law 10 .i gift in uul ; vvi r.h 11. ll.u idc Mciy 
be created without the ;;j or /ii. ) lit. \i: lion's 

ini. 120. A gif in V) titili‘,ha't Id >( :n giu be nitiiie ai 
well .it;er as belor'' mairidg#*: nd In* ti .1 gui was a 
fec-liinplc Delu.c ihc llatute of IVtjim, 2 ; bu. fiowc, it 11 

uUidly 
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iifiM'lv .1 Tliou^>)i il i. teniTi-lj no>v ^ro-.vn out 

ol uiL- j. is ili!l capably: of n law: Ic li liable 

lo ni) iitv iC bur fcali/. S j z -..v.' 1 15. 7. 

1* R.\jn K- l*LLDCjl'l, y / •/ /.' .hm, irorn Fi*. 
f.ib.T, aijci //.■•/.;.•, bw iiiiy..! .1 (iiieiy lor 

I !»(' b'jlnvi ^ur ol I' ' / .1 \ i'- b’i:,^ ihe ancii-vu cu‘i>>in 
^'1 this Linodc-in, b r. '.'.I’l tioni ihe Ljmhanh, that 
111 the pjc/wrv:.:i ju ol ih.' jiubilc pf'aco, every iiee-Uorn 
Jii.ui ai iIk* a:^* ol 1 nirrctn , (rc-lloious prribus, clerks, 
c vctpifij ; f}i )-a.j oivj ii- ii.-uy lur liis truth towards 
the Kino i bi» labj ch, (jt Le committed to prifon ; 
waricepon a Lrr.ain nu Tiber of r:eii.;hboiir v, ufually b?- 
c^^I)r Ivnind one for ai.o lur, ;o lee c.r.ii 1:1111 of tlielr 
/' /. / fuTii-coriiirig at ail umes, o’Mo :i a I'wer the Iran 1- 
done by any gone aw^y : /ifid uJu-never .my one 
o..<.nJt J, ic Was Iji uiv itii inquired in wh.it plfJ-/ he 
was . ii 1 tlien ihofc of that p!tth ' ci her pK-duced the ol- 
fender vvithin one and i ilr } days, or fatisficd for his of 
ioicc. This was cillrd //.."ri i.lrJ e\ and tiiis cuiloni \va^ 
f) k’pt, sSat the lo.ji at every county cfUft, did f/om 
(iiiiL* tu time taLr tiu u^ciis younj; perions as il'.ey 
giew to fouiucii yeai.. of fge, and ita that iliev were 
1*. ytlcd in one hf^Ktuy or (.Lhcr; whereiry this bi.'inch 
of the ’.-y auilu). v.as c.*ilcd Jui u: 

(■r v.'-j of t'ciDik -p'.> ficc. At tliis day no in.in ordinarily 
giverii oi]i:f feeurity tof the ke/ping of the peace, than 
hii own o.iiii ; lb ih.ii none ani.vcieth for ihc tranr^rclhon 
of another, Lmt c\try pe.fo:! for liinilVIf. 4/’/. yt. 
j.ivintt ir.Mcr /■/ lias oven cci med living under 

O'r. Sff this Dl‘t. lilies fbvr' /f-'i Doly :na' V ; Ore /in. 

F.'^ \N 1 \ b A’ I'.N'J’, A p^^li'cdion ofy/ftv.'6/</ lands 

and tcij"incn:s. s^ce 

FKASSl'L 1 ‘L'M, A coivuption of f/axiurtumf] A wood 
er woody gruuiui, where /.//!■- uc) groA’. Co. Lit. 4. 

FR A Ti.K L'ONo ANC iUJNhljs. A biother by the 
fathtj’s jjJe. 

IKA'l'ER NUrRlCirJS. Ufed in ancient deeds 
for a b.^llard brother. uL:l/nJ^. 

FRAFER (Jl’ERINUb. A brother by the mother^ 
fule. 

FRATERI.A, A fnicrnity, brotherhood or foeiety of 
religious perl'ons, who bound to prny for ihc gr>()il 
he.ilth and life, of ihcir living brethren, and ilic 

foals of thole that vvi rc »lcad: in the iLtutCb of the ca- 
thedral church of St. y\7«/ in Lo -.Un.^ c.^lhdtd by Ralph 
Bnhlcky Dean, A. D. 1295, '*» cliaptci lie 

: '• iiteria bnirfi .in u.,» la Uftc S . Pan '/ , IJjl. 

FRA I JCRNI lEo, :)CC title CorpGmtnn, 

FR A i KKS CO is J U R A FI, v^i n broihrr') or compa- 
nions ; fometimes thole were fo cailiJ who were Iworn to 
defend the King againll his enemies. Ih jtdat, p. \ 
Lcr ir. I : Ed. \,c. 35. 

FRATKES FYES, rmipiais.^ Certain fiiars, wear- 
ing black and white garments; of whom mention is made 
by ira'f,]'rj)amyp. 124. 

FR A i’Rl AUlUM, A younger brother’s inhrritancc ; 
Whatever h - Ians or brothers poEbF of the elFite ol the 
father, they enjoy it ratione fiat nagh, and are to do 
liomage to liie elder brother for it, who is bound to do 
Iioniuge for the whole to the fuprrior Joid, Uia£i. hi. 
z. c. 55. 

FRAUD, Lcit."] Deceit in grants arvd con- 

veyances of lands, and bargains and fa U-s of goods, Ufr. 
to the danuge of an(»ther perion ; which may be cither 
by iir;rprcinon of the truth, orfuggeUion of a falfchood. 


[ On this fubjcdl of Fraud, we may enquire^ 

I. H^hat ASis are fraudulent at Common law^ and in 

Epity. ^ ^ 

II. What Adis arc fraudulent by Statute, 

I. It may be laid down as a general rule, that, without 
the e.xprels provifion of any ad of parliament, all de- 
celtful pradices in dcfraudif‘g,or endeavouring to defraud, 
aiioth^’r of his known right, by means of fome artful 
device, contrary to the plain rules of common honelly, 
are condemned by the Common law, and punilhabic ac- 
cording to the hcinoulnrlb td the oflcntei Co Lit 3^: 
Dyer 29^. Sucli as caulingan iijiterate perfon to execute 
a deed to his prejuvlice, l>y reading of it over to him in 
words dift’ertne fioin thole in whith it was writicn, tiJV. 

I Sid. 312. 431. 

Alfo it is a rule, that a wronpifnl manner of executing 
a thing flial) avoid a matter that have been exe- 

cuted lawfully. Co, Li/t. 33 : ^ i AJ. 2S : ^7 AjJ' 29 : 1 
Rd. Ah) , 420, 54 ; : Co. L t. Po>h, b y. lOO. 

A deed rot fraud ulcni at lirll may b vomeio .ifierwards. 
And if one add .i fi al 10 a note which is good without it, 
he lhall lofe his fecurity. 2 / cm. 123, 1O2. 

As to frauds in contrads and dealings, the Common- 
law fubjefls the wrong doer, in feveral in (lances, to an 
action on the calb ; as *f a perfon, having ilie polfcffionof 
goods, fell them to another, affirming them to be Jiis 
own, when in truth they are not, an fidlion on ihe 
cafe lies, i Rd. Air, go: Cio, fac, But if pof- 

fcllbd of term for years, oilers to lell it to B. and fay*:, 
that a llranger would have given him twenty ^jounds tor 
this term, by which means B. buys ic, tlio* in tiurh A, 
was never otleicil twenty pounds, no adtion on the cafe 
lies, ilio* B. is hen by deceived in the value. 1 Rol. Ab> , 
91,101: i S 'J. j 46 : }'ri L). 20. S. P. 

If on a treaty Ibr the purcliaie of a houfe, the de- 
fendant iilliiiiis the lent to be more than it is, whereby 
the plaintiff is induced to give more than the houfe is 
vvorili, this is a fraud, i Salk. 211 : 1 Lev. 102 : i Sul. 
1^6 : 1 KA. 5 iG, 5 1 S, 522. S, P, And fee Kil. 24, 8 1 ; 

1 Show. 50, 31. 

V\'hcre a peifon is party to a Fraud, all that follows 
by rc>'afon of that E/aud lhall be laid to be done by iiim. 
C/ ) 'Jac. .^69. But when Fraud is not exprcfsly averred, 
ic Ih.ill not be prelumcJ; nor ffiall the court adjudge ic 
to be f 1, till the matter is found by a jury. 10 R'p, 59. 

All Fjauds and deceits, for which there is no remedy 
by the oruinary coiirfc of law, are properly cognif.ible in 
equity; and it is admiiied, that matters of Fraud were 
one of the chief branches to which the jurildi di^ n of 
Chancery was onginally confined 4 htji, 84- It would 
be oudlefs to enumerate the fsveral cafes, wnerein lelief 
has been gi»cn againll Frauds: but the following inilauccs 
are too materi.il to be omitted. 

Wheicver Fraud or furpiife can be imputed to, or rol- 
It^lea fr.>m the circumllanccs of the trani^Ftion, Equny 
will interpofe and relieve againll it. ' 7 Vr 6 . 101,2: 2 O7. 
Ca. J 03 • Fin h ibl : 1 P. If'ins. 20;, 270 ; 3 P. //""//n. i 30 : 

2 lAu. 189; 2 Atk 324: 2ye%.\oj. It is fad how/ ver 
tli^t it mull not be undcrllood, liom cales of this kind 
being generally brought into equity, that the cour s of 
law are incompetent to rclicv • ; fo. where ih.‘ Fraud can be 
clearly elUblilhcd, courts of law c.xercifc a concurrcMit 
jurifdidion wiih"^ court* of equity ; and will relieve by 

making 
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making void the inftrunient obtained by fuch corrupt 
agreement or Fraud, i Bwr. 396 ; Wood's Infl^ 296. 
Therefore where the obligor was an unlettered man, and 
the bond was not read over to him> he was allowed to 
plead this circumdance in an a^ion on the bond. gH. 

15. cttrd 1 1 Co, 27 h. So if the bond be in part read to 
an unlettered man, and fome of its material contents be 
omitted or mif-reprefented. 2 Rol,Ah.2%. 8. It is 
obfcrvable that Lord Coke in the fame paflage where he 
confines the jurifdidion of courts of equity to Aich 

frauds covin and deceit, for which there is no remedy 
by the ordinary courfc of law,” feems to admit that all 
frauds weie not relicvable at law. See 3 Itifl, 84. 

The Cliartcery may decree a conveyance to he fiaudulent^ 
merely for being voluntary, and without any trial at law ; 
yet it has been infilled, that Ftaud or not| was trirtble 
only by a jury. Pie, Ch. 14, 15. 

A poor man was drawn in to fell an eftate, at a great 
under-value: but no I'/ ^.v// appearing, though the pur- 
chafe was not a fair bargain, the lellcr could not be 
relieved in equity, to fet it afidc. Pieced, Cane, 206, 

Tt'here does not appear to be a fingle cafe in the books 
in which it has been held that mere inadequacy of price 
alone is a piound for a court of equity to annul an 
agreement, though executory, if the fame appear to have 
been fairlv entered into, and underftood by the parties, 
and capable of being Ipetifically performed ; ftill lefs does 
it appear to have been confide red as a ground for rc- 
ftinding an agreement a(flua!ly evccutcd. See Gi/k, Rep, 
155 : Bro, P. C, Keetiv, i>tu‘eley , — 2 Atk, 251 : Ambl, l8. 
To fet aftde a conveyance there inuH be an inequality of 
piicc 10 ilrong, grofs and manifell, that it mull be im- 
podihle to ilatc it to a man of common fenfe, without 
producing an exclamation at the inequality of it. i Bro, 
C. R. <)\ and fee 2 Bro C, R, 179 in it. A Ilrong aigu- 
meiu in fupport of this rule may be drawn from ihofe 
calcs in which lofing bargains have been aiflualiy cAa- 
blilLed and decreed. See 2 k tiv. 423 : 1 Eq, Al>. 170 ; 2 
/'/•■ti. -4 22 : I Bto.C,R, 158. — Hut tho* courts of equity 
will not relieve againil agreements mcicly on the ground 
ol the conlHieracion being inadequate, yet if there be 
fuch inadequacy as to fliew that the perfon did not under- 
Hand the bargain he made, or was fo opprclTed that he 
was glad to nuke it, knowing its inadequacy, it will flievv 
a command over him which may amount to a Fraud, z 
Rui, C, k. 175. Cee alio 1 Bio, C, 558 : Htind v. Meers : 

Piz. 155 : 2 P. U'ms, 203. 

J, being tenant in tail, remainder to hls^rother in 
tai), A, not knowing of the intai), makes a I'ettlement 
on his wife for life for her jointure, without levying a 
fine, or 1 u fieri ng a recovery, which B. who knew of the 
int.iii ingroflbs, but does not mention any thing of the 
intail, becaufc, as he confeil'ed in his anlwer, if he had 
fpdke any thing of it, his brother, by a recovery, might 
have cut uA' the remainder, and barred him ; and altho’ 
alter yf.’s death, B. recovered in ejedment againft the 
widow by force of the intuil ; yet (he was relieved in 
Chancery, and a perpetual injutidion granted for this 
Fraud in B, in concealing the incail ; which if it had been 
difclolecl, the icttlemcnt might have been made good by 
a recovery. Prcced Chanc, 35 : 2 Fein, 239. 

So where a mother being abfolute owner of a term, the 
fame being Imiiied to her in tail, is prefent at a treaty 
for her fan’s marriage, and hears hei ion declare, that the 
term was to come to him at his mother’s death, and is a 


witnefs to the deed, whereby thereverfion of the term is 
fettled on the ifl'ue of the maniige after the mother’s 
death; flie was compelled in equity to make good the 
fettlement. 2 Fern. 150. 

Where the defendant* on a treaty of maniage for 
his daughter with the plaintiff, figned a writing coin- 
prifing the terms of the agreement, and afterward de- 
firing to elude the force thereof, and get looic fiom his 
agreement, ordered his daughter to put on a good humour, 
and get the platntiA' to deliver up chat writing, and then 
marry him, which (lie accordingly did, and the defen- 
dant flood by at the corner of a llreec to fee them go 
by to be married; The plaintiA' was relieved on the 
point of Fraud. 1 Eq, Ab. 20: 2 Vem, 373. 

Ic feems agreed chat if a woman on the point of mar- 
riage, charge, or convey her property to a mere Granger, 
for whom Ihc was not under even a moral obligation to 
provide, that fuch conveyance v\ ill be decreed a Fraud on 
the matital rights. 2 C. 41 : 2 Ftz, 264. 

If A, has a prior incumbrance on an eAate, and is a 
witnefs to a fubrequenc moitgage, but does not difclole 
his own incumbrance ; this is luch Fiaud in him for 
which his incumbrance fliall be poUponcd. z/m//. 131. 
And fee 2 Fun, 554. So if A. having a mortgage on 
a leafehold ellace lends the mortgage deed to the mort- 
gagor, with an intent to Liorrow more money ; that is 
luch a Fui’id in the moitgigce, for which his mortgage 
Iha’l be poHponed to the lubltqucnt iiKiimbrante. 2 l\in, 
726: I Fq. Aj, 32 1, — Sec Lhli Diil. title Moitp^age, 

If a copyholder, by his will intending 10 give the 
greatcA pare of his ellate to his godion, and the other 
part CO his wife, is perfuaded by the wife to nominate her 
to the whole, on a proniifc that flie would give tlic 
godfon the part deftgned for him; it will be decreed 
againll the wife on the point of Fraud, though there was 
no memoiandam thereof in wiiting purl'uaiu to the ilatute 
of Frauds and Periuries. Pieced. Cam. 3. 

Since the cafes of KetP^k v. Bian/h, {Bto, P, C.) and 
Webb V. Clevetdfu, (2 Aik, 424,) it appears to have been 
fettled that a will cannot be fet alide in equity for Fraud 
and impofitinn ; becaufe a will of peifoiiai ellate may be 
fet afidc for Fraud in the ecclcfiallical voiirr, and a will of 
real ellate may be fet afule at law: tor in fuch cafes, as 
the animus ttdandi is wanting, it cannot be confidried as 
a will. 2 Aik, 324: 3 ^Itk. 17 — Though equity will not 
fee afide a will for Fraud, nor rcllrain the probate of ic 
in ilie pioper court, yet if the Fiaud be poved, it will 
not alllil the party pradlifing ir, but will leave him to 
make what advantage he can of it. 2 Fiin, 76. Hut if 
the validity of the will has been alieady determined and 
adled upon, equity will reftrain proceedings in the prcio- 
gaiive court, to controveit its validity. 1 AtL. 620. d hat 
the p«arty prejudiced by the Fr:.iid may file a bill in equity 
for a difcoveiy of all its circumllancc'S is oiujueliional)!e i 
the invariable pradlice in fuch cafes is to feck lelief, and 
the illuc diiedcd is tofurnilh the ground upon which the 
court is to prccccd in giving relief. Fonblanqut s h\nt. 
£7. c. 2. § 3, /;!;/. 

if a fecurity be obtained from a perfon by Fr "Utl r.nd 
pra^ice, upon a pretence of a demand tli.at is iu tiin^us,. 
ic will be leiieved againtt in equity. zVnu, 173, 6; 2. 

There are likewile fcvcral inllanccs, where a parol 
agreement inten^ied to be reduced into writing, but pre- 
vented by Fiaud, has been decreed in equity, notwiih- 
Aanding the Ilatute of Frauds and Peijuiies; as where 

upon 
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«pon a marriage treaty, indruL'^ioni w’ere given by the 
hinbinJ to draw a fcntlcrncnt, vvliieh he privately coun- 
t‘ini3mled, and afteiwat-ds drew in the woman by per- 
fijjfiuns and alTurancrs nF Fach fctjJement to marry him; 
Jt W’aj cccrt"‘tU he (lion!d make good the fecrlemcnt. 
I i ''7 /Jh 19. O'! heic a p.irol a{»rtcinenc was concerning 
the lending (>t mev-v ( n a mortgage, and the covenants 
propolVd v\cjf an alMoiute deed from, the morigagt r and 
a deed ol vl k* dance from the mortgagee, and after the 
inoi'p^ " *' jiH uit die dti'd of conveyance, he refuFed to 
c' n • ' i» ( .f i/i'ice; Jt ^.v.is dctie’d .'igainil i;im on 
ih ■ jiot li.j'i. 1 i I J!j.i)0, bcc title 

J 1 Dy 5 */. I R. 2. r. q, no giFr or feoffment of lands or 
gO(jds Ihail b* made i)y J r,iad For lUii'nienancc. And 
the (Ijd'eifeea Ih.ill have tlieir recovery ngainft the fiift 
dii.’ciFori as well oF tlicji ^aads a> tf double damages, 
Without regard to luch ..)icnition«. Sic alio Smj. H, 
4. r, 7 : 11 /i. 6. f. j ; and ihis Dictionary titles Dijttjin : 
I'otr hh hnttv. 

r*v Sin*. 3 //'. 7. f. 4, (and fee Staf. 50 £ 3. f. 6,) All 
deeda of gih tff goo Ji in truft for the u(c of perFons 

in. Ivi'ig ihe fjiJ gifts, w :h intent to defraud cicJitor6, 
lli.dl ije iiu'i and void. 

liv Si -/. I 3 !lf 2,. c. 5, (made perpetual by Stat. 29 Ehz. 
r. 5,} F.vcry ieoftnifm, gift, ?.lienafion and conveyance 
of jmds or goods. Icafc^, rents, tife. anti every bond, 
judgment and '“vcwii'i m with iircnt to defraud creditors 
or odir.s, fhall (ooiv ag linll .r:ditor5 and others whofe 
at^ir ns (hall i>: tlicreLy uefraiidtd or d«*ja)ed) be of none 
eflecl; al’ p.j'u'j and ivies 10 luch tom ^y.uiccs, bonds, 
4 d\*. Ihidl foncitont \Car*b value of the I..nds and the 
whole of the goods, or, money contain-d in the bond, 
Li. half to the noun and half to the parly grieved; 
and fuircr half a jearL iiiipiifonmcnt. — This iUiute not 
to extend to any tilate made on good confidcrations Lond 
J:J to peiiuhi poi having notice of luch Fraud. 

Bv Stnt. 27 L'l-u.c, 4, perpetual hy Stat. 39 £/;a. 

c 18,) lircrv conveyance, charge, leafe or incumbrance 
or any lauds made with intent to defraud purcliafcrs (liall 
be de med utterly void as again (I fuch purchafers and all 
claiming under them. — Tlic pirtics and privies 10 fuch 
c.mvcyaiices fhall Forfeit one ve.ir’ji value of the land and 
1‘uficr half a year’s imprifonment.— I lie Itatuie exprefsly 
excepts any conveyance made For good confiderailon and 
Liid fJ, — If any peiion lhall make any conveyance or 
limitation of lanes with a claufe of revocation, arid after 
fuch conveyance fhall convey or charge the fame lands fur 
money or other gov)d confideration, the faid firft con- 
veyance againd the faid vendees lliall be void.-— Lawful 
mortgages made bond fide on good confidcranon are ex- 
cepted.— By the fame adl fiatuies-menhant ^ti^fiatutts-fiaple 
are to be entered in the oflicc of the clerk of the rccog* 
mzinces. See this Di6^. thofe titles. 

By Stilt. 29 Car, 2. c. 3, (known more commonly by 
the name of The Statute of Frauds^ and by which various 
provifions are ;nadc as to Conti mis , tnilsy tife, whicii fee 
in this Di6t. under titles Agreement \ Afiuwffitx Hllhy 
L/r;) Allleafes, edates of freehold, or terms for years, 
or any uncertain intereft in lands, made by livery and 
lelfin only, or by parol, and not put in writing and figned 
by the parties or their agents fhall have the force of ieafes 
at will only. — Except Ieafes not exceeding the term of 


th»‘ee yeM at two thirds of the improved value.— And 
nO Ieafes, ertates or intercflsof lands, cither of f/cehold 
or terms of years, or any uncertain inicrelf, not beiog 
copyhold, fliall be afligned, granted or furrendcred, uniris** 
by deed or note in w'riting iigned hy the parties or 
their agents : or by the opeiaikm of Jaw. 

By Stat, 3 (or 3 4) ^ ^ M, i, 14., made perpetual 

by Stat. 6 3. f. 14, all wills or appointments of lands, 

or of any rent, Cs’e. out of the fame fhall be deemed, 
only as againfl Crcdltois by bond or fpecialty binding the 
heir, to be fraudulent and void.— ^nd every fuch cicditjr 
fliali have his action of debt upon his bonds and fperialrics 
Jigiinll the hrir at law of fuch obligor.?, and fuch devifees 
jointly.— 'I'his ft.itire however excepts dlfpofiiions for the 
payment of debts and railing portions tor children in 
purfuance of inanlage contracts made bffore marriagp: 

It further provLlti ilut whrre any h'dr at law fhall be 
liable to pay his ancclloiL debt, in rcfpe I of lands de- 
feended to fuch huir, an i lhall abb'll tl c fame before ac- 
tion Lroughr, fuch heir lhall be anbverable to the creditor 
in an adion of debt to the \alre of th™ h^nd aliened; 
but thi lands hohd fid' allen'^d bef're adi->n brought {lull 
not be litible. — Every however, nncli liable by 

the lUtuie, fh dl be thargcable, in the fame manner as 
the heir, tho’ the lands dcvifcd Hiaii be aliened beForo 
adion brought. « 

7 ^he Statu 50 £. 3. r. 6 ; 3 //. 7. c. 4, cxprefsly declare 
all gifts, Cffr. of goods and chattels intended to dcfiaul 
creditors, to be null and void ; ci editors might however 
Hill in fome cafes be dcfiaudcd, by their debtors’ execut- 
ing powers of appointment (veiled in them by fetilcpient, 
l 5 cd) in favour of mere volunteers, unlefs courts of 
equity interpbfed, and made fuch voluntary appuinc- 
ment in llic firll place fubjedl to payment of debts. 2 
/■<///. 3 19, 465 : 2/'Vz.i. But tho* courts of equity will 
fubjedl a voluntary appointment to payment of debts, 
yet they will not interfere where the debtor has not exe- 
cuted his power of appointment. 2 Ftrn* 465 : ^ i. 
See alio ihb. 9, as to the rule of law. 

As the Stat. 13 £//z. c. 5, not only declares all deeds 
made in Fraud of creditors to be null and void, but fub- 
j?fts the parties to fuch Fraud, to the penalties and for- 
feitures above mentioned, it fhould feem that the pro- 
vilions of this ad ought to be cotiilrued flridly; biic 
Lord Mamfidd has faid, that the Stats, 1 3 El. c. 5 ; 27 
EL c, 4, cannot receive too liberal a conllrudion, or be 
too much extended in fuppreflion of Fraud. Cowp. 434. 

'Fhc objed of the L,egiflatuie was evidently toproted 
creditors fiom thofe Frauds which arc frequently prac- 
tifed by debtors under the pretence of difeharging a 
moral obligation; for as to thofe gifts or conveyances 
which w'ant even a good or meritorious confideration for 
their fuppart, their being voluntary feems to have been 
always a fufticient ground to conclude that they were 
fraudulent: but tho* the flat utc proteds the legal. right 
of creditors againll the Fraud of their debtors, it an- 
xioufly e;ccept8 from fuch imputation the bond fide dif- 
charge of a mbral duty. It therefore does not declare 
all •voluntary coBVcyances, but all frauduhnt conveyances 
ta be void: and whether the conveyance be fraudulent 
or not is declared to depend on the confideration being 
good, and alfo bond fide, J Ch, Ca. 99, 291 : i A’ra/. 194; 

I Mod, 1 19 : I Atk^ 15 : Cpwy^.703. 

A good 
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eonfideranon is that of blood, or of natoral 
lore and affe^ion. See thb DiA. title Confidiration, A 
gift made for fuch confideration ought certainly to pre- 
vail, unlefs it be fotnd co break in upon the legal rights 
of others ; in that cafe it is equally clear it ought to be 
fet aride« If therefore a man being indebted convey 
to the ufe ofhis wife or children, foch conveyance wonld 
be within the hatute; for tho’ the confideration be 
yet it is not hondjidci that is, the circum fiances of the 
grantor render it inconfifient with that good faith which 
'is due to his creditors. FonUanque^s Tnat, Ef*c. 4. ( la. 
in notes. 

If there be a voluntarv conveyance of real efiate, or 
chattel interefi by one not indebted at the time, thu’ he 
afterwards becomes indebted, if chat voluntary convey- 
ance was for a child, and there is no particular evidence 
or badge of Fraud to deceive fubrequent creditors, that 
will be good ; but if any mark of fraud, collufion or in- 
tent to deceive fubfequent creditors appear, that will make 
it void. 2 Fex,, 1 1 : See alfo 2 Atk, 481 ; 1 Atk, 13 : 
CVwp. 71 1. 

But the grantor's being indebted is not the only badge 
of Fraud ; feveral other circumfiances are enumerated in 
Twyne*j Cafe^ (3 Rep :) as furnifhinga firong prefuniption 
that the cranfaAion is mnldfide. Gifts made in fecret are 
liable to Aifpicion of Fraud: a general gift of all a man's 
goods may be reafonably fufpeded to be/raudnlent^ even 
tho' there be a true debt owing to the party to whom 
made. The feveral marks or badges of Frand, in a 
gift or grant of goods are, if it be general, without 
exception of fome things of necefiity ; if the donor fiill 
pofiefics and ufes the goods; if the deed 'be fecretly 
made; if there be a trufi between the parties ; or if it be 
made pending the a6lion. 3 aifo' the 

conveyance contain a power of revocation, or a power 
to mortgage, it will be confidered as fraudulent againft 
creditors. 2 Fetn. 510.-— So if the grantor be allowed to 
continue in pofTefiion of lands, the conveyance being ab- 
folute. iBulft, 2i8.-^So if the conveyance or gi/c be in 
gcneial of the whole or the greater part of the grantor’s 
roperty, fuch conveyance or gift would be prefumed to 
e fraodulent; for no man can voluntarily divefi himfelf 
of all, or the moil of what be has, without being aware 
that future creditors will probably fuffer for it. In ibort 
if the tranfadion be chargeable with any circumfiaftce 
fulHciently firong to raife a prefumption of its being a 
Fraud, it cannot be fupported, unlefs Tome other confi- 
deracion be incerpoied to obviate objedion arifing 
from the general nature of the tranfamon : as where the 
huiband after marriage being indebted conveyed an efiate 
to trufiees, to the feparate ufe of his wife: it was held 
that the trufiees having undertaken to indemnify him 
againft his life’s debts, was fufficient to fupport the 
fettlement as a valuable coafideration. 2 C. /{. 90. 
jiuc if this tranfadion had been with a view to defraudT 
creditors, it would probably have been fet afide ; for if 
the tranfadion be not koni Jide^ the circumfiance of its 
being even for a valuable confideration wilt not alone 
take It out of the fiatute. 454: 2 Aik , 477. 

. But tho' creditors may under the above and other cir- 
cum fiances avoid a voluntary conveyance, yet it is binding 
on the party making it and all claiming under him. Ov. 
Jac,ijo: \£q,Al,\6%: zi Fm. Ab. \6^\%\ i Fern, 
100,132,464: 2/^ni.475 : zz Fin, Ab, pi, i. And 

VoL. i. 


if there be two or more volunlary conveyances, theM 
(hall prevail, unlefs the latter be for payment of debts, 

I Cb, Rep, 92 : 2 Ch* Rep. 199. , 

A conveyance, if made of lands by Frmsd^ is not ' 
void by the Stat, 13 Ei,e 3, againft all pcrfbns ; but only 
againft thofe who afterwards come to the land upon valu- 
able confideration, Crv. 445 : Crs. Jac. 271. 

A difttfidion has been taken between the claims of 
real creditors, and a debt founded in maUficio \ for A, 
having brought an adion againft B. for criminal conver- 
fatipn with A 's wife B, afiigned his eftates to trufiees in 
tfuft to pay the feveral debts mentioned in a fchcdule, 
and fuch other debu as he fiiould name. A, recovered 
5000/. damages and brought his bill to fet afide this 
deed as fraudulent, but the Coitrt held that it was not 
fraudulent either in law or equity : for the plaintifiF was 
no creditor at the time of making the deed : and though 
it were nude with an intent to prefer his real creditors 
before this debt when it Ihould come to be fuch, yet it was 
confcienctous fo to do. Bat the plaincifiT was held to 
have an intereft iu the furplus after payment of Che other 
debts. Pre,Cb, loj. 

On the conflruAion of the Seat, 27 £//s. c, 4, it has 
been held that every voluntary conveyance (hall be prc« 

I fumed to be fraudkfent againft a fubfeqnent purchafer. 

1 Fent, 194: I Cha, Ca, 100, 217 : Cfo, Jac. It8. But if 
the conveyance, tho* voluntary, appear to have been made ^ 
for a meritorious confideration ; and without Fraud or 
covin, it (hall not be void againft a fubfequent purchafer ; 
for there is no part of the aA which afFeAs voluntfry 
fettlemenis eo nomine unlefs they are fraudulent. Doe v. 
Rmtledge^ C<ytop.qo%. See alfo, zWilf 34b: Ferrefi^^x 

2 Fern, 44. As tO what (hall be deemed a meritorious 
confideration, fee the above cafes, and al(b, 1 Fern 408, 
467 : 1 Atk. 265. And though a conveyance be covinous 
in its creation it may acquire validity by fubfequent 
matter ; as where the land conveyed is afterwards aliened 
or fettled for valuable confideration. 1 S/d. 133, 4 : Skin. 
423 : 3 Lev 387. It has aifo been held that a purchaser, 
to avail himfelf of this aA. muft be a purchafer for 
money or other valuable confideration. 3 Co. 83^ : Cro, 
£/iz. 444* See alfo Com.Dig. Ftaud. ^l.zw Eq Ab. 353. 

Gooeb*j Cafit (5 CV.6o^.) determines that a. purchafer 
(hall avoid a/iisWA/c/// conveyance, notwithftanditig his 
notice of the Fraud, but this can by no means bear o^t 
tlie inference that all voluntary conveyances are fraudulenti 
and therefore abfolutely void, though the purchafer have 
notice of them. The terms of Stat, 27 Eliz, e, 4. ( 2, 
(eem to be fufHciently diftinA to confine its operation to 
fuch conveyances as are made with an intent to defraud 
and deceive fubrequent purchafers ; but it were difficult 
to maintain that a conveyance was made with intent to 
defraud a perfon who before he became a purchafer had 
full notice of fuch conveyance. See zLe-v. 105 —The 
policy of the aA was tp prevent Fraud ; the conftruAiun 
moft favourable to fuch purpofe is that which excludes 
all temptation to the praAice of it. A voluntary deed, 
as has already been noticed, is binding on the party and 
all claiming under him as fubfequent volunteers; and 
to allow him to defeat his bounty in favour of a purcha- 
fer for valuable confideration without notice is merely to 
prefer a higher confideration : but to allow a purchafer 
with notice to fuperfede the claims of a volunteer (eems 
to cDCOttrage a breach of the refpcA morally due to the 
4 F fair 
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fair claims and intereds ethers : and may render the 
provifionsof a ftatute> intended by the legiilatare to be 
/ preventive of Fraud, the mofl effectual inilrument of ac- 
compJi/hing ir.-^This point fecins deferving of con/ider- 
ation ; for if the conltru^ion of this aCt which has cer- 
tainly prevailed in favour of purchafets with notice were 
'traced, it woi^d probably appear to have originated in the 
opinion, that the Aacuce avoids all 'volunta*^y conveyances 
whatever; though, as very Afongly oblervcd by Lon} 
Mapsjield XTi Dot v. Routlege^ {Co'vp, 708,) it merely af- 
fects fraudulent conveyances. Fonblanque^ Tteat, Eq. c. 

§ 1 5 . in «. 

Before the above Siat, 3 IV. £5r M. e. 14, againAyr^t;/- 
du ^ent dtvijes bond and ocher fpecialcy creditors whofe 
debts did not immediately aAefl the lands of their debtors, 
wjrc lubic to be defrauded, cuher by their d'*btor deviAng 
hu lands, or by the alienation of the heir before any 
action could be brought againA him. To obviate thefe 
the Aatute was made, by the provilioas of which the 
bond creditor is in fome degree protected again A the 
Fraud of the debtor or his heir. Bat the Aatute having 
exprefsly excepted devifes for payment of debts or chil- 
dren’s portions, bond and other fpecialty creditors whofe 
demands do in their nature aAc^i the land are Aill liable to 
be prejudiced by the right of their dibtor to devlfe his 
real ellate ; for if he devife fubjed to the payment of 
debts, his Ample contradl creditors will be entitled to be 
paid f^ari pajfu with fuch bond or ochei fpecialcy creditors ; 
for in confcience their debts are to be equally favoured, 
being equally due. 1 Ch.Ca, 32,248: zdu Ca. 34: 3 
Ch, 7 ; i Fi)n. 63, 101 : 2 Van. 61, 763.— -And even 
creditors who are barred, by the Aatute of Limitations 
Aiall be let in. 2 Virn. 141. And tho’ it has been held 
in fome cafes, that if the eAate be devifed to the exe- 
cutor for payment of debts, fuch circuniAance will render 
the eAate Ic^al yet it feems now to be fettled that 
this Aiall not occaAon the produce of it, when fold, to be 
appKed as it would in the ecclefiaAical court, but the 
ellate muA ncverihclcfs be conAdered a-s equitable ajjets» 
JSewtoK V. Binnet, \ Bto,C /?. J35. and Silkw. Pnnie^ in 
the note there. But if the eAacc defeends to the heir 
charged with the payment of debts, it will Aill be legal 
aActs. I P. IPm: 430: 2 Atk. 290. — See this Did. titles 
F.xtcufor V. 6: Affits. 

The fo lowing cafes may ferve further to elucidate the 
foregoing principles. 

If a man feifed of land in fee, make a feofTmenc of it 
to divers ufes, with remainders over, ^c. with power 
Ot ie\o:Gihm by writing under hand and feal ; here if he 
tor good conAderation doth enter into a recogniiance, the 
land Aiall be charged with the fame; fo it A. referves 
to himlelf power to revoke by the aAenc of B. and then 
bargains to another. Bndg. 22: Lane iz. And where 
one hath made an eAate with the power of revocation ; 
and after with intent to deceive a purchnfer he makes, a 
feoA'iiienr, ^c. to a ilranger, to extinguijh the poiati^ {|nd 
then fells the land for a valuable conAderation; in this 
cafe both the conveyances Aiall be fraudulent as to the 
purc'hafcr. 2 Rep, 83. 

A man made a leafe for twenty-one years, in truA for^ 
bis daughter till marriage ; and if Aie married with hU 
conieni, then to her during the term; this, tilt niar- 
liage, has been held fauduhit as to a purchafer; but 
after marriage it is goo;ij becaufe marriage is an ad- 


vancement to the daughter, and taking eAcA made 
it upon valuable conAderation, which a marriage is al- 
ways taken to be, and the hulband was drawn in by thiv 
conveyance to marry her. 1 Sid. 133. 

If a father makes a feoAmenc to another, for the ad- 
vancement of daughters, or his younger fons, or for 
payment of his debts; and afterwards infeofFs his eldeft 
ion or heir, that is not Fraud or colluAon within the 
Aatute, for he is bound in Jaw to snake proviAon for 
his children : but where there 13 a grandfather, father, 
and two Tons, and the grandfather (living the father) 
conveys his land to cither of the fons, this is out of the 
Sfat. 32 //. 8. r. 1 ; becaufe it is not a common thing fo 
to do, and the father ought to have the immediate care 
of his children ; though it he is dead, then it belongeth 
to the grandfather. 0 Rep, 76. If a man levy a Ane to 
the ufe of himfelf for life, remainder to his ion in tail, 
and after fells the fee-iimple to another, he as a pur- 
chafer Aiall avoid this conveyance upon the 5 a* 27 £liz, 
c. 4 ; becaufe it was •voluntary^ and xYn^Ttfox^JiaiuluUnti 
fo it had been if he had fettled the remainder on liis wife, 
unlefs there had been a conAderation on a precedent 
marriage. SA. 133: ^Salk. 174 

A deed, as has been already faid, may be voluntary, 
and not faiidulent\ thus where a father having an ex- 
travagant fon, fettles his land fo that he may not fpend 
all ; this is good, though there is no conAderation of 
money. 1 Mod 119. 

All infant promiied, on his marriage, to fettle his eAate 
when he came of age, upon himfelf and his tflue ; and 
this was held a fuAicient conAderation, though an infant 
by law is not compellable to fulAl fuch promife* 2 Lev, 
147. A perfon* in conAderation that his fon is to marry 
the daughter of A. B. covenants to Aand feifed of lands to 
the ufe of his.fonMor life ; and after to other Tons irr re- 
verAon or remainder : the ufes thus limited in icniainJer, 
Aiall be faudident as to any purchafer of the land, thu’ 
the ArA be upon good conAderation And although the 
conAderation of marriage is good ; if there be a power to 
revoke annexed to the deed, it will be void as 10 pur- 
chalers. Lane 22. 

Jf .1 man after marriage, make a voluntary conveyance 
of land for a jointure, or maintenance for his wife, and 
afterwards fell the land for money, to one that hath no 
notice of it; in tliis cafe the conveyance, made to the ufe 
of the wife, fhall be faid to be fandaltntx and yet if a 
perfoii upon a marriage, before the marriage, and in 
conAderation thereof, or after marriage, in confideiation 
of a portion given or money paid, convey his land to 
the ufe of his wife, it will not be zfauduhnt deed. 
Ga. Jac, 158. A feme covert joins with her hufband in 
the alienation of her jointure, and hath a new deed of 
fettlement of other lands dated th;t fame day in lieu 
thereof, withourarticles or agreement precedent to this 
fecond fettlement ; this is tiot fraudulent againd a pur- 
chafer, chough the lands in the new fecdemenc are more 
in value than thofe in the ArA; for the old fettlement 
being deAfoyed, and a new one ntade on the fame day, 
it A1.1II be prefumed t^at there was an agreement for 
it. aLev. 70, 71. 

Thc^hufband who married a wife an inheritrix, pro- 
mifed, that if Aie woul^ join with him in a falc of her 
land, and let him have the money to pay his debts, that 
be would leave her 400/. at hii death ; about Ax months 

after 
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»ftef the Undi were fold, he gave l»ond to a Itranger to 
leave his wife the 40 o 4 And it was adjudged, that this 
was not /rauihfUnt as to creditors, but good againil them. 
z Lev, 148, A perfon makes a voluntary conveyancct 
and then mortgages the fame land, and the hrft deed is 
upon a trial found feemthlent ; then he to whom the deed 
was made, exhibited his bill in equity to redeem the mort- 
gage ; and it was held, that though the deed was 
fiaudttUnt^ quoad the mortgage money, yet it was good to 
pafs the equity of redeption« Qian, Ref, 59. 

Where a leafe is made with a ptovt/j that if the 
lefTor pays 10/. the leafe fliall be void; becaufc 10 r 
is not the value of the leafe and land, but only limited 
as a power of revocation, it is fraudulent as to a pur- 
chafer. Cto, Jac, 4^5. And if a man makes an aflign- 
ment of his leafe, and )ec keeps pofTelfion of the lands, 
the deed of alTignment will be adjudged fiauduknt. In 
Chatcetyn has been decreed, that if a man conveys his 
land to fiicnds in trull, to the ufe of his children, ^e, 
to dtfraud a purchaier, the trull lhall go in equity to the 
purthalet ; alfo it fhall be liable for debts, to fausfy the 
iainc. htiil 4V44. A hulband alTigned a term of his 
wife's, in trull for his wife; and ic was \it\^ fraudulent 
again ft purchafers Cl*an, R^p, 22 q. 

By the Coinw an cllate made by fraud, fliall be 

avoided only by him who Inth a former right, title, in* 
terell, debt 01 demand. 3 Rep, 83 If one indebted do 
really fell lands, though to avoid payment of debts , if 
the vendee be not privy to the intent, the fale 10 him is 
good for as to the vondee, there is no faud in the Cafe. 
Micb,2^Cm B R, A man gives his goods to his ion, 
they are nevcittaclcfs liable as to his creditors ; but it he 
gives them to one of his creditor*, without any trull ot 
covin, it fliall not hofauduknt to make him tlable to 
other creditois. 3 Salk, 174. 

If tenant for life commit a forfeiture, and he in the 
leverfion enters, this fhall be as a JtauLlent conveyance 
with rcfpcdl CO creditors. F’mt, zqy, luauduhnt giho, or 
grants of goods to def\aud the loid of hi«5 heriot, (hall be 
void ; and the value of the goods forfeited, under Stat, 
13 EItTi c 5. 

Fiaudufht conveyances to multiply votes at eleBmi of 
Knights oj the Jhne, (hall be taken againfl the perfons 
making them as free and abfolute ; and all fecuiities for 
redeeming and rciloring, to be void. S/at. \o j^nn, 
L, 23. Sec title Parliament, A prefiutation to a benefice ; 
or admiwftuuiM of goods, obtained by Ftaud, arc void ; 
and fo is fale of goods by Fiaud, although in Open mar- 
ket, ydc, Whcie a faudulent deed or conveyance is af- 
figned upon a valuable confideration, the Ftaudu purged 
thereby 1 Ld, Raym, 88. 

Grofs criminal Frauds are punifhable by way of indifl- 
inent or information ; fuch as playing with faJfe dice, 
caufing an illiterate perfon to execute a deed to his 
piejudice, (ife, for thefe and fuch like offences the 
party may be puniihed not only with fine and imprifon- 
mcnc, but alio with fuch farther infamous punilhment, 
as the Judges in their diferetion (hall think proper. Cfo, 
Jac, 497 ; 2 RoL Ahr 78 • 2 RoL Rsp 107 : i Kth, 849 ; 
6 Mod, 41. I Sid, 312, 431 : JVy 99, 103; Moo^ 630: 
Cro.Elix 531: iMod.t^o: ajwi. 64; 6 AW. 105 : 1 
Salk 379 See title Cheats, 

i or further matter relative to Frauds, and fraudulent 
conveyances, and obtaining relief againfl tbem ; and as 


free 

to the optnticn of the ftatute of Frauds, and other ftatttlea 
before mcniioned, Secthii Difl titles Apeemat HI, IV ; 
Jtjffumpfit ; Bankrupt j Bill of Sale ; Chaneny ; CmtoB | 
Convtyance\ Deeds i Equity\ Execution Judgment \ tVilfg 
ftfe, ^ 

Frauds AND PRrjuribs, Statute of. See tit Frauds lU 
FRAUNK FRRME, Sez F, auk ^Feim : Fee^ Faint. 
FRAUS LEGIS. If a perfon having nj manner of 
title to a houfe, procure an affidavit of the fervice of a 
declaration in ejectment, and thereupon gets judgment t 
and, by virtue of a writ of bnh.fae. pojfeffionem, turns the 
owner out of pofTeiiion of the houfe, and feizes and con- 
verts the goodsthcrein to his own ufe, he may be punifli- 
ed as a felon ; becaufe he ufed the procefs of the law 
with a felonious purpofe^ infvaudemlegis, Raym 276: 
Std 234 

FRAXINETUM, A wood ofafh trees. DomefL^, 
FREDUM, A compofition anciently made by a cri* 
minal, to be freed from profecution, of which the third 
part was paid into the Exchequer, Formerly compofitlons 
were paid for crimes in gcneial, particularly for murder. 
The migHlrate was to determine the compofition, and 
protedl the oflendei againfl the violence of refeiument. 
Sec MfmtefquituU Spiiit of La^s, I 30, c, 20: Rohertfotds 
Chalks V. i. 300. 

FRED WIT, A liberty to hold courts, and make 
ameiciaments, Ctnod, 

FREEtBENCI-I, Framtts bancus\ fida Ubeia^ That 
edate in copyhold lands which the wife hath on the death 
of her hiifband for her dower, according to the cuflom of 
the manoi . but it is faid the wife ought to be efpoufed a 
virgin ; and. is to hold the land only lo long as fhe lives 
foie and continent. Kiuh. 102. Of this Fue-Benth fe* 
veral manors Have feveral cullonis; and Fitzhabeit calls” 
it a cujhm, whereby in certain cities the wife llu{l have 
the whole lands of the hiilhand for her dower, G/i'. 
F. AT. B. 150. In the manors of Eaji and irtft Embourne 
in the county of Btiks, and the manor of lone m Devon- 
Jhne, and othei parts of the PVeJl of England, there is a 
cuflom, that when a copyhold tenant dies, his widow'' 
fhall have her btneb in all his cudomary lands, dum 
Jda lA lajla /uent ; but if fhe commits inconiinency, (he 
forfeits her eflate : yet ncverthelefs, on her coming into 
the court of the manor, riding backwards on a black law, 
with his tail in her hand, and faying the words following, 
the Reward is bound by the cudom to rc-admit her to her 
Free-bench ; the words are thefe, ' 

Htre 1 am, 

Rtdtng on a black ram, 

Ltke a whore as I ami 
And for my crincum crancum, 

/ have lofi my bincum bancum ; 

And for my tatPs game. 

Have done tbli nsjotldly Jhame ; 

Thciefore pray Ai;. Steward, let me have my land again, 

^ CovstU 

FREEBORD, Fianehoidas.^ Ground claimed in fomc 
places more or lefs, beyono, cr without the fence : it is 
(aid to contain two foot and a bilf. Mon Angl. Tom, 2, 
p, 141. 

FREE BOROUGfi[.M£N, Such great men as did 
not engage like the f rank-pledge men for their decennUr„ 
Sec Fnburgh, 
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FREE-CHAPELj Lii^m eapella ] A chnpel fo called, 
becaa/e it is exempt from the jarifdiAion of the diocefan. 
Thofe chapels are properly Free^chapeU which arc of the 
King’s foundation, and by him exempted from^ the Ordi- 
nary’s viiltation ; alfo ebapels founded within a pariih for 
the ferviceof God, by the devotion and liberality of pious 
men, over and above the mother-church, and endowed 
with maintenance by the founders, which were free for 
the inhabitants of the pariih to come to, were therefore 
calfed Free thajels. Reg. 0 //j. 40, 41. The Ftee-rhapel 
of St. May tin le- Grand is mentioned in the St at. 3 EU. 4. 
€. 4, as are others likewife by ancient Aatutes : but thefe 
chapels were given to the King, with the chantries^ fiSt. 
By Stat. I Eii 6. r. 14* See title Monafieries* 

FREEHOLD, Liberum tenementum.^ That land or te- 
nemcni which a man helis in fee-fimple, fee tail, or for 
term ot life. Bra/t lib. leg. It is deferibed to be of 
tv/o forts ; freehold in deedp and freehold in ler.is ; the firA 
being the lOaPpoAeflion of lai^isj fife, in fee, or for life ; 
the other^^ the right a perfoo bAth to fuch lands or eene- 
xnents, before his entry or feifure. Freehold is alfo ex- 
tended CO offers, which a mao Midi either in fee, or 
during life: and, in the regiAer of writs ic is faid, that 
Ke who holds land upon an execdtioii of 1 ft atuu- merchant 
until he is fatisfied the debt holds as freehold to him and 
his aAigns, and the fame of a tenaac by eltgit ; but fuch 
tenants arc not in faft FreeeboJdtrs^ only as Freeholders for 
their time, till they have received the profits of the land 
to the value of their debt, Reg.Judt€j 6 ib,ji. A leaie 
for ninety-nine years, fjfe. determinable upon a life or 
lives, is not a leafe for life to make a Freehold^ but a leafe 
for years, or chattel determinable upon life or lives ; and 
an eAacc for one thoufand years is not 11 Freehold, or of fo 
high a nature as an efiate for life. Co. Lit. 6. Ho that 
hath aa eAate for the term of his own life, or the life of 
another, hath a Frethold, and no other of a lefscAate; 
though they of a greater efiate have a Freehold, as tenant 
in fee, tsc» Lit. 57. 

When a man pleads hbtrum tenementum generally, it 
Aiall be intended that he hath an eltace in fee; and not a 
bare cAate for life, Cro. Ehz. 87. An cAate of Fttehold 
cannot by the Commondenv commence in fututo; but it 
innA take place prcfcnily in poAeAion, rcvcrfion, or re- 
mainder. 5 Rep. 94. 

A man made a deed of gift to his Ton and his heirs, of 
lands after his death, and no livery was made ; now if 
there had been L\efy, it had been void, hecaufe a Fw- 
cannot commence lit futuio: and it has been held, 
that it (hall not enure' as a covenant to Hand feifed, by 
reafon of the word gtve\ by which was intended a tranf- 
mutation of the eAate, and not to pafs it by way of ufe. 
Mareh. Rep. 50, 51. Whatfocver is part of, or fixed to 
the Fteehold goes to the heir; and glafs windows, wain- 
foot, fife, afhxcd to the houfe arc parcel of the boufe, 
and cannot be removed by tenants. 4 Rep. 63, 64. But 
it hath been adjudged, that if things neceAary for trade, 
iFe. arc affixed to the Freehold hy ihe lefTec, he may take 
them down and remove them, fo as be do it before the 
end of the term, and he do not thereby injure the Frie> 
holtf. I Soli. 368* See title Httr. 

thing fixed to the Freehold may not be taken^ ju 
JUrefs for rent or in execution, ftfe. It is not fiplMy at 
^madaw, only trefpafs, »o Aeal Or take any tfaint 
kexed to the Freehold^ fucb as lead on a dmrdi, ov ^ 
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c6rn ni^afs growing on the ground, apples on a tretr 
EFf. Though if they are fevered from the Freehold, whe- 
ther by the owner w a thief, if be fevered them at one 
time, and took them away at another, it was larceny to 
take them. la^. 32 : i HoKisk. P. C. And now by Staf. 
4 Geo. t.c. 32, lo Aeal lead on houfos, fsfe. is made felony. 

The Aatute of Magna Charta, c. 29, ordains, that 
no perfon ihall be difleifed of his Fieehold, tFc. but by 
judgment of his peers, or according to the law of the 
land which does not only relate to common dilTeifins, 
but the King may not otherwife feixe into his hands the 
Freehold of the fubjeft. fFeoeTs Inft. 614. None Aiali 
diArain any freeholders to anfwer for their Freeholds,' or 
any thing touching the fame, without the King’s writ,. 
Stat. ({iH. 3. c. 22. Nor foall any perfon be compelled 
to anliver for his Freehold, before any lord of a manor, 
Stau 1 $ R.z. c.i2 \ See this Didf. title Liberty. 
to the Freehold qualifications neceflary in certain cafes, 
See this DiAionary titles Pailiament ; Jury, kic and 
further for the definition and defeription of Freehold 
eltates, title Eftate. 

FREEHOLDERS, Such as hold any freehold eAate. 
By the ancient laws of Scotland, Freeholders were called 
mihtes\ and freehold, in this kingdom, hath been feme- 
times taken in oppofition to viUenage, it being lands im 
the hands of the gentry and better fort of tenants, by cer- 
tain tenure, who were always Freeholders, contrary to 
what was in the poAeffion of the inferior people, held at 
the nmll of the lord. Lombard. 

FREEMAN, Liber homo.'] One diAinguifhed from a 
flave ; that is born or made free; and the/e have divers 
privileges beyond others. In the diAin^lion of a Freeman 
from a vAAal under the feudal policy, hber homo was com- 
monly oppofed to niaffus or nsaffallut ; the former, denot- 
ing an idlodial proprietor ; the latter, one who held of a 
fuperior. See title Tenures. 

The title of a Freeman is alfo given to any one, admitted 
to the freedom of a corporate town, or of any other cor- 
porate body, confiAing, among other members, of thofe 
called Freemen. Sec titles Corporation ; London. 

FREIGHT, Fr./;v/.] The mone^ paid for carriage 
of goods by foa ; or in a larger fenfe, it is taken for 
the cargo, or burthen of the Aiip. Ships are freighted 
either by the ton, or by the great ; and in refpeft of time, 
the freight is agreed for, at fo much per month, or at a 
certain lum for the whole voyage. If a foip freighted by 
the great, happens to be caA away, the freight is loA 
but if a merchant agrees by the con, or at fo much for 
every piece of commodities, and by any accident the Aiip 
is caA away, if part of the goods is laved, it is faid flie 
ought to be anfwered her freight pro rata : and when a 
Aiip is infmtd and fuch a misfortune happens, the infured 
commonly traodbr thofe goods over to the aATurers, to.- 
wards a fatisfaffion of what they make good. Lex Mercat. 

If freight is agreed for the lading and unlading ot cattle 
at fuch a port, and fome die before the Aiip arrives there, 
the whoU^^rcig;ht foall be paid for the living and the 
dead ; but if the agreement be for traafpmting them. 
Freight foall be only paid for the living : it is the fame 
of davoa. Ihid. 8$, The lading of a foip in conAruAioh 
of law, is bound for the Freight ; the Freight being in 
point of payment preferred before any other debts to 
which the goods fo laden are liable, though fuch debts as 
to time were precedent to Uhe Freight. Hil. ay Car, 2. 
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R. If part of the lading be. on Ihip-boird, tnd 
through fome mUfortnoe hapMning fp the merchant, ho 
has not his full hiding aboard at the time agreed, the 
mailer ihall have Freight by way of damage, for the time 
tbofe goods were on board ; and is at hii liberty to con- 
traA with another, left he lofe his feafoo and voyage : 
and where a ihip is not ready to take ioj or the merchant 
not ready to lade his goods aboard, tshe parties are not 
only fo at liberty, but the perfon damnified may bring 
an adlion again ft the other and recover^bis damages fui^ 
tained. Leg Rbod* 

If the freighter of a ihip ihall lade on beard prohibited 
goods, or unlawful merchandine, whereby the ihip is de- 
tained, or the voyage impeded ; be (liall anfwer the 
Freight agreed for. Style 220. And when goods are laden 
aboard, and the ihip hath broke ground, the merchant 
may not afterwards unlade them ; for if he then changes 
his mind, and refolves not to venture, but will unlade 
again, by the marine law the Freight becomes due. If 
a mailer Freights out his ihip, and afterward fecretly takes 
in goods unknown to the firll laders, by the law marine 
he forfeits his Freight : and if a mailer of a iliip fhall put 
into any other port than what the ihip was freighted to, 
he fliall anfwer damages to the merchant; unlefs he is 
forced in by ilorm, enemies, or pirates ; and in thatcaie he 
is obliged to fall to the port agreed, at his own eapence. 
Leg. Olaen. A ihip is Ireighied fo much out and fo 
much in, theie ihall be no Freight due till the voyage is 
performed ; fo that if the ihip be caft at^ay, coming 
home, the Freight outwards, as well as inwards, are 
both gone. 1 Browml. 21 . Mal^ 98, and fees Cb Ca 75 : 
2 Finn. 212: and alfo Dougl, 541, 2, that, where a ihip 
periihes,the whole Freight from the laft place or time 
of payment will be loH. And if no freight be payable 
till the return, if the ihip is loll leru'ning, ihe freight out- 
wards ihall beloH as well as that inwards Mol 98. 

The goods carried, generally, are a fecurity for the 
Freight, and the mailer is not bound to deliver them 
without payment. Dougl, 104. 

If a freighted ihip becomes difabled without the 
mailer’s fault, he has his option to re fit, (if pofliole, in 
convenient time) or to hire another ihip to carry the 
goods. If the merchant will not agree to this, the ma- 
iler is entitled to the full freight lor the whole voyage. 
2 Burr. 882 : 1 Rep. 190. 

The mailer (hall have his Freight tho^ the goods are 
fpoiled, if the merchant takes them.— *The merchant 
may abandon a//, tho’ all itre not loft: but he cannot 
abandon fome and take fome : if he abandon all, he is ex- 
cufed Freight.— If the llfip is difabled or taken iihen 
part of the voyage is performed, without fault of the 
Mailer, he Ihall be paid a laceable proportion of the 
Freight. 2 Burr. 882.— See further this Didt. titles Charut^ 
party \ Infm ante \ Merchant* 

FRENCH Language p anciently ufed in law records. 
See title Pleading. 

FRENCHMAN, Heretofore a term for eVery ilranger 
or outlandilli man. BrtUl. Ub. 3. ttaPi. 2. c. 15. See Fran^ 
cigemr. 

FRENDVVITE, From Sax. fnend^ amicus, 8 c wife 
molAa.J A muld or fine exadled of him whp harboured 
his outlawed friend. Blount. But fee Fleta, lib. 1. r. 7. 

FRESCA, Frclh water, or rain, and land floods. 
Chaft. Antiq. in Sumner of Gavelkind^ p. 132. | 
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FRBStf Dl^BFSIN, Prifea diffeifima^ from Vt.freUP 
recens; difijlr^pqffejlmejictre.'] That which 
a man might formerly leek to defeat of himfelf, and by 
his own power, without reforting to the King, 6r the 
law; as where it was nota|pive fifteen days old, or of 
fome other fliort continuance. FriV/M, r. 5. Of this, 
BraHm writes ^t large, concluding it to be arbitrary. 
Lib 4. r 5., See ti^le Dl/Jtifin. 

Fresh Five, A fine levied within e year pail: it is 
mentioned in the ftitute of 2. i^Bd^i.Jl 2.r.4j;. 

Fxisn fo2CKifrifcafortia.\ fa a force newly done in 
iny city, borough, And if a perfon be dilTeifed of 
any lands or tenements within fuch a city, or borough, 
he who hath a right to the land, by the ufage and cuftom 
of the faid city, Itfc. may bring his affcy or ktU tf frefi> 
foreti within forty days after the force committed ; and 
recover the lands. F. N. B. 7 : Old Nat. Bf. 4. This re- 
medy may be alfo had where any man is deforced of any 
lands, after the death of his anceftor, to whom he is heir; 
or after the death of tenant for life, or in tail, in dower, 
&/c. within forty days after the title accrued ; and b a 
bill of fep force t the plaintifl^ or demandant Ihall make 
protellation to fne in the nature of what writ he will, as 
afije of mortdancfjlo*-^ of no*vtl dijftifu^ tnhvjirn, iFc. New 
'Nett. Bf . 15. The aiCie or bill of frejhfone is fued out 
without any writ from the Chancery; but .diet the forty 
days, there is to be a writ out of Chancery, direditd to 
the mavor, Ci/c. But this writ is obfoiete fince Eje^- 
menti have come in ufe for recovering the poflellion of 
lands, Cn’r 

Fresh Suit, or Purfvt^ Recens infecufio,'] Such a pre- 
fent and rajnelt following of an oflcnder, where a rob- 
bery is committed, as never ceafes from Uie time of the 
ciffence done or difeovered, until he be appirhencHfd. 
y/vle pofl. And the bentfi*^ of futh purfuit ot a felon is, 
that the party purfuing Hull h«ve his goods reftored to 
him ; which otherwilc arc forfeited to ih^ Ktug. StohnJf. 
PL Cor.hb.i. cap. 10. 5 c 12. When an oftVndir is thus 
apprehended, and indifted, upen which he is convicted, 
the party robbed (hall have leilicution of his goods; and 
though the party robbed do not apprehend the thief pre- 
fcntly, but that it be fome time after the robbery, if the 
party did whai in him ia> to rake the offender and not^ 
witnftmding in feich cw^fe he happen to be apprehended 
by fome other perfon, it fhall be adjudged fejh purfuit. 
TtuHsde Lev. It has been anciently holden, that to 
rtiuke afujh jUttt the paiiy ought to make hue and ny 
with all convenient fpeed, and to ha\c taken the offender 
himfelf, ftfe. But at this day, if the party hath been 
guilty of no grofs negligence, but hath ufed all reafon- 
able care in inquiring after, purfuing, and apprehending 
the felon, he fhall be allowed to have made lufficient feft 
flit. 2 Hawk. P. C.c. z^. Alfo^ic is faid, that the judg- 
ing of Jujhfmt is in the diferetion of the court, though 
It oight to be found by the jury; and the juftices may, 
if they think ht, award reftitution without making any 
inquificion concerning the fame. 2 Hawk. P. C. t. 23. S\'C 
uile Hmc and Ciy. 

Where a*gaoler immediately purfues a felon, or other 
priloner, cfeaping from piifon, \x.hfrejh ft it^ to ex c ufe 
the gaoler: and if a lord follow his difLefs into another’s 
ground, on its being driven ofi^ the preniifles, this is call- 
ed Jreftf fuit ; fo where a tenant purfues his cattle, that 
efcape or ilray into another man’s lands, lAe. Ftejh fu\t 

may 
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may be either within the or without ; fli to which 
the law makes Tome difiercncc: and it been faid, 
that fy Jh fuit may condnuo for ieven yeers. 3 R*p \ 5 . P. 
C. 5te titles ^nr/? : Efca^ei Djhef, 

TKErUM BRITANNICUM, h ufed in our ancient 
wrjiu es for the Snm^/jts between Doi/n and 

IMElTUM; IRFXTUM, The freight of a Oiip 
or freight money — etmtjanetu Irectum iSc. 

Lit tif 17. yolf.M, 16. 

ERlIiUROiJ,c K FRITHBURGH,F//VU./>^;/w, from 
t) e Sax /'tj 1 c. pax, 6 or^i, fidejuflbr.] The fame with 
’f ark phJ^e\ (he one being in the time of the Saxons, and 
the other lince the Conqueft : of thefc/i Hui^on 

tr.Mts» 3. //mV. 2. f. 10. And they are partuularly 
drf-jiotd in the laws of King fet rut by Litti- 

htVrlfJlL 143. FUt% Iikewilc writes on iliis» iubj^’Q, 
I h. i* t/fft. 47. And $pilman m.ikes a diftvTcntc beiwe:?n 
/ and jitihhoi^\ faying 'he full hh f u~ 

r /i?j, and the oih r p'. is jirtutas^ Although J}iljin Jji 
or futihtr :^hi}s wcie anc^eni’y u^quued as principal 
pi dges or luicties U r their neighbours, for the keeping 
of the peace, yet ce'iain great perfons, were a fufHcient 
adurtncc for ihcmfe’vss, and ilieir menial fiivants. SJent. 
See title Co'if/ L et. 

FRIDS I OiM. ; FRIT11STOW : Sax. fuJ, pnx, dc 
y??/, ledts ] A frai, chair, or pi Kt nf peace In the clnrter 
i)f immunitie s grail id to rhe church of St Pitet m I'oyk 
by H*n I, and confirmed anno 5 // 7, Fiutjidl 13 ex- 
pounded it *^Utha fa s U qu crtu^ims, Uc, And there 
were many fuen in tn^Innel\ but tnc moll famous was at 
which h.id triii infcnption: htr fciks lapuUa 
ficcdlioll titciiui , i. e, pa^ts eath dta, ad quam un fu^i^ndo 
prry^tniers^ omnimo lam hihj ficuttiahm^ CamJ, ^cc titles 

jiifuratton San^ttrjy* 

FKlLNDLESb MAN, The old laaxfm word for an 
eutla'i\ bcc.iUle he wa% upon his expuihon fioin the 
King’s protedion, denied all help of jucmls, af cr cer- 
tain days: nam fjris ent amu^s, PyatLLb, trad 2. c. 
J2 Sec iii'e FuKi/ .t/e. 

FRIENDLY bOLlETIFS. A fTociations, chiefly among 
the mofl iriduibious of the lower and middling clafs of 
tiad'fmen for the purpofe of affording eath other relief 
m fteknefs , and their widows and chiliben fome alLilance 
at thtir death. Thcle h.ive been thought worthy the 
proieilinn of the Leg’flaiu'e, to prevent frauds which 
had arifen fiom the irugular pnnaples on which many 
of them were condudled. 

^ '1 he S/at, 33 Gto. 3 r. 54, provides that any number 
of perfons may form themfcivcs in'o afocietv* and raife 
among themieives a fund for their mutual benefit^ and 
make rules and impofe fines. — The rules, declaring the 
pj^rpifc for which fucli fo^ictiea are eflabhfhed, are to be 
exhibited (o the Qu^r ter SefTions. who mayaiinu or confirm 
them ; in which laitei cafe they are to be figned by the 
clerk of the peace. No rule thus confirmed to be altetea 
but at a general meeting of the Society, and fubjeftto 
the contiou) of the S' (Tions — Societies may appoint pheers, 
who are to give fecurines for their truil, the neafure 
or truflees by bond, 10 tne clerk of the pea^ and other 
perfons to the treafurer or truitees; which b«mdb are ex 
esh^td frem the damp duty. Ci mmitcee of not iei^ than 
% I members may be appointed beu pow‘ r« if be declared 
Society and fubj^'Ct tf thtfir c nr*oul.— 1 reafurers 
‘''kftd truflees arc enabled to lay out |UblciipUcns i£ pur 


chafe of llock« and to fell and change funds for the 
ufe of the Society; to render accounts and pay over ba-^ 
lances,— >ln cafe of niifbelmviour of crullees, application 
to be made to the Court of Chancery in which proceed* 
ings are to bo free of all expence of fees, Aamps, pfi and 
counfcl to br alligned gratb by the coVirc.— Executors or 
aflignecs of trullees, tJi/r. dying or becoming bankrupt 
to pny the demand* of the Socicty^in the /irfl place.— Ef- 
fecls of the Societies veiled in creafurers and truflees who 
mjy biing and defend actions — Sovie'ies not to be dif- 
folved wiihotit conknt of fice-fixths of the members; 
rules cnteied in a book to be received as evidence. — So- 
c.ecics may receive donations —Complaints of members 
againil ftewards, £;\. to be failed by two ju dices — If 
I ulcs ilifcfl (iifp \us to be fttilcd by arbitration, the award 
of the ato.f'^a ors Oiall be final — Members of Societies 
producing ccnin^ates of Jlewaid, not to be remove* 
able from any pari'h 'ill udlualiy chargeable, and fimilar 
piovifions a.e made lelauve to this, to other certificates 
under the po^r I iws th s D ft. title Pov.) 

Thus hive the Le^illaturc, with that humanity which 
pecaluny diAin^uifhcs the Bunjh confhcution, taken 
unJci tluir care a f t of men wh >, tno’gencrally ufefuland 
inauilriou*:, aie but coo ape not to be rufhv.icnily confaous 
of the benefits ccnf.rred upon them, by a form of Govern- 
ment in which Cnarity is enforced and regarded as a 
ruling principle. 

FRIER, Lar. Frato , Fr. Fun ] The name of an or- 
[ dcr of religious perfons, of which theie were foui piinci- 
pal brandies, z I. r, G)ey Ffufs^ or Ftamijirns. 
2, Augvjlrfu Dt),ninlcd7.s, or h lack Fiicn, ^,U'‘hte 
Ft ten, or CaymJites y of which therell defeend. Sec Stut* 
4//. 7. cap, 17 . L) ri 'loood de Rehg Dimhusy c l. 

1 RIF R OiiSER V AN T, JraUt ohj A branch 

of \\\e Frinctfcanfuns, wiio were /tti/a^s as wlII as the 
Com enfnh and Capu h «r, They were called 
becaufe they are not combined together in any tloillcr, 
convent, or corpora'ion, as the Conventuals are; but 
tied themftlves looh/nve the rules of their Older more 
Ariitlly than the Conventuals, and upon a iingulaiity of 
zeal ieparated themfelvcs from them, living in certain 
places of their own chufing. Zacb de Rtp^Eale/. de 
pular. c, 12. They are mentioned in the S/at* 25 i/. 8. 

i, 12 . / 

FRILING, KREOLING, From Sax. Freob, Ltbet Sc 
Lin^, progenies.] A frfceman born. 

FKIFERER, .Fr. Fnpier, i. c. Interpolator.] One that 
fcours and furbilhes up old cloths to fell again ; a kind 
of broker. See Stat* 1 Jau\ i. c. 21 ; and title 

FRISCUj, Frefh uncuhivaced ground. — Mon% AngU 
Tom, 2, p. 56. 

FRITH, Sax.] A wood, from FiU, Pax; for the 
Engltjh Saxons held woods to be facred, and therefore 
made them fiipdlu^ries. Sir Edward Cokke expounds it a 
plain between woods, or a lawn. Co,Ltt 5. Camden in 
*iis Bn/anntoj ufetb it for an arm of the fea, or a ftreight, 
Oetween two lands, from tiie word Fretum, 
FRITJHHRECJB, Pacts vtoto/te ] The breaking of the 
ace. LL, yEtbtUed, c 6, See Gritbbrecbe 
F RI J HG EAR, From SiX F rtth or FrtJ, Pax, Sc Gear^ 
\nnu8.] The year of jubilee, or of meeting for peace 
and friend fhip. Somn, 

FRITHGILD, A Guildball; alfo a company or fra- 
ternity. 

FRITHMAN, 
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FR1THMAN« Ohe belonging to fnch frttemhy or 
tompany. Bhuut, 

FRlTHMOT£» Is mentioned in the recordj of the 
county palatine of Cbifier : Pit Frirhmote J. Scaoleyt Aii\ 
clamat capere anmtatim dt villa de Olton, qu0 ifi Irfra fio- 
dufft maneiium dip He lO/oL ^uos ami fa Cthri^f antt tonfic* 
ttonm ihattif pned, fokbant capere, PI, in Itim. apud Ctjlri^, 
am. 

FRITHSOKB, FRITHSOKEN, From Sax. Fritbp 
pax 8 c focue^ Ubirtas,^ Surety of dcfencct a jufifdi^ion 
for the purpofe of preferving the peace ; accordtitgf, to 
Flita^ libeitas habtndi frond p!egii\ feu immututatis kins,— 
Coviclx Blount. 

FRODMORTEL, rather FREOMORTEL, From 
Sax Fieo^fieet and Morthdcl, Homicide ] An immunity 
for committing manflaughter —Mon. Ang. Tom. i.p, 173. 

FRUIT, Stealing of!\ By St at. 4 Geo, x. c. 3 a, To rob 
orchards or gardens of fruit growing therein, may be 
punilhed by fine, whipping, Qc and by Stat. i Geo. l. 
c. 48, fine and imprifonment may be infilled on perfons 
deftroying fruit trees —See title Larceny, 

FRUMGYLD, Sax ] The firit payment made to the 
kindred of a perfon (lain, cowards the recompence of bis 
murder— Edmund. 

FRUMSTOL, Thechieffeator manfion-houfe; which 
is called by feme the Homeftal. Le^. Ina. c. 38. 

FRUSC A TERRiE, Wallc and del’art hods. Mon, Angl, 
tom. 2. p, 327. 

FivUSTUR^, From Fr. jP;oj^e.] A breakingdown ; 
alfo a pl'iughing or breaking up ; Frufiura domorum is 
houfe-breaking : and Frufiura /err^r, new broke land. 
Mon. Angl. Tom, 2. p. 394. 

FRUSTRUM TERRiE, A fmall piece or parcel of 
land, Domtfdaj. 

FRU 1 ECTUM, A place where (hrubs, or tall herbs 
do grow Mon, Angl Tom ^ p,iz. 1 

FUACiE, In the reign of King Eeiioard ll\^ The Black 
Prin €, having A\quttain granted him, laid an impofition 
of /n*^ge upon the AibjcUs of that dukedom, i. e. 12 d. 
for every Rot. Pad 2^ Ed. And it is probable, 
tiiaC the health money impoled Anno lb Car. Zy took its 
original from lunce. See title Fumage. 

FUEL. If any perion (liall fell billet-wood or faggots 
fox iutl under the afiile, fDc. on pre(entment thereof upon 
oath by fix perfons fworn by a jullice of peace, the party 
may be iet on the pillory in the next market town, with 
a faggot, \Ac. bound to fome pare of his body. None 
aie CO buy fuel but Aich as will burn it, or retail it to 
thofewhoao; on pain to iorfeic the treble value; alfo 
no perfon may dlter any maik or aJJle offuelp on the like 
forfeiture. Stats. ^ E.b, c.'p'. 43 Elix. c, 14, and fee title 
Billet mod. 

FUER, Fr. Futrp Lat. Fngere,'\ Plight is ufed fubilan- 
tivcly though it be a verb; and is two-fold, yi/rr in fait, or 
in fadoy when a man doth apparently and corporally fiy ; 
and fuer in ley, in lege, when being called in the county 
court he appearcth not, which is Jiight in the interpreta- 
tion of the law. Staundf. PI. Cor, lib. y c. xz, 

FUGA CATALLORUM, A drove cf cattle ; 
tores carrutaiumy waggoners who unve oxen, without 
beating or goading. Fletayhb.t c 78. 

FUGACIA. a chafe; So/ugatiop is hunting, or the 
privilege to hunt. Blount, 
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FI7OAM FECIT, Is where it is found byjnquifi ioq* 
that n perfiMi/A/ibr felony, fsfe. And \fjligbt and felony 
be found on an indidtmeat for fiBlony,or before the ccroaer^ 
where a murder Is cojtnmitted, the offender fliali forfeit all 
his goods, and the {(Tues of his land«, till he is acquiu 
ted or pardoim^ : and it is held, that when one indicted of 
any capital crime, before juAices of Ojer, &c, is acquit- 
ted at his trial, but found to ba^ve Bed, he (hall, notwhh- 
(landing his acquittal, forfeit his goods: but not the 
iffues of bis lauds, becaufe by acquittal the land is dif- 
charged, and con(equently the iiTues. 3 Zv/f. 218. The 
pHty may in all cafes, except that of the coroner^s inqucA, 
traverfe the finding of xfugam/edti and the particulars 
of the goods found to'be forteited, may be always traVerfed; 
affo whenever the indiflment againA a man is iafufficient, 
the finding of a fugam fecit will not hurt him. 2 Hanxk, 
P. C c. 49. Making default in appea,{ance on indiflment, 
Uc. whereby oudawiy is awarded, h a fiight inlaw. See 
this Di£l. titles Exigent : Outlavsry : Forfeiture. 

FUGITIVES GOODS, Bona Fugitivorum,’] The 
goods of him xhxx flies upon felony, which after the fiight 
lawfully found on recoi;d, do belong to the King 0.* Loid 
of the manor, c Rep 109. 

Fucitivks over Sea. fiy two ancient and obfolcte, if 
not expired, ftatutes 9 £. 3. f. 10 : 5/2. t. fi. 2. c. 2, To 
depart this realm over the Tea, without the King^s Uermep 
ex( ept it were great men and merchants, and the King’s 
foldiers, incurred forfeiture of goods: and mafiers of 
(hips, f^c. carryingfiich perfons beyond Tea, forfeited their 
velTels; alfo if any fearcher of any port, negligently fuf- 
fered any perfons to pafs, he fiiouid be imprifoned, iAc. 
See titles ; Allrgianct\ Foieign Sti vi e \ Trtafon, 

FUGITIO, Pro Fuga — Kntghm. Anno 1 537. 

FULL- AGE. See titles ; Infant. , 

FULLUM AQUiE, A fleam or ilream of water, fuck 
as comes fiom a mill. 

FUM''iGE, Fumaf'ujn,‘\ Dung for foil, or manuring 
of land with dung — Chait. R 2 • P tt. 5 £. 4 And this 
wordh as been fomeiimes ufed foi /moke momy. a cuf- 
tomary payment for every hoiife that had a chimney. 
Dyinefday. See 1 Comm 324; rtucl this Did. tiile Taxr^. 

FUMADOES PakharJs ^arbdged and faltcd, then 
hung in the fmokcy and prefied ; (0 called in itpain and 
Italy, whither they are exported in gieat abundance. See 
titles Fijhi Nazigat.on Atls. 

FUaNDlTORES, Is uied for ploacen, in Pat. to 
Ed 2, m. I. 

FUNDS, See titles Na/wal Debt ; Stocks : Stock hokers. 

FUNERAL CHARGES, As to the payment of iheilF 
by an executor. See title Execufet V. 2. 

A perfon died in debt, and bool, laid out in his^ 
funeral ; decreed the fame (hould be a debt, payable out 
of a trull eilate, charged with payment of debts, he being 
a man of great efl.ite and reputation in his country, and 
buried there ; but had he been buried clfewhere,. it feemrd 
his funeral might have been more private, and the court 
would not have allowed fo much. Ptec. Ch. 27. 

V/here a citizen of London devifrd 700/. for mourning, 
thequefiion wasr, i( it (hould come out of the whole cltat* , 
or out of the legatory part only ; it was infilled that u 
there had been no diredion by the will, or if the will 
haddirefled, that the expences of the funeral (hould not 
exceed fuch a (uo, there the deduflion muA have been 

out 
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out of the whole eftate. iV run Mo^irning dfvifed by 
the will. tnuH come out of the legatory pare* and not 
to lefTen the orphanage and cuftomary part, t 240. 

Executor ii not liable to pay for funeral expences^ un- 
lefs he contrafU for it. x 2 MctK 2 g6. 

Settlements for feparate maiucenance of th$ wife fliall 
never extend to funeral charges ; and though (he made a 
will, (according to n power given her) and an executor, 
and gave feveral legacies, but there was no re/iduum for 
the executor, the bufband’s eflate in the hands of a devw 
fee fubjefl to the payment of debts was made liable to 
the funeral charges of the wife. 9 Mtd, 31. * 

In (Iri^nefs no funeral expenccs are allowable againA 
a creditor, except for the coffin, ringing the bell, parfoO;, 
clerk, and bearer's fees ; but not wr pall or ornaments ; 
/ff Hoh. I Salk, 296. 1 en pounds i$ enough to be al« 

lowed for the funiral of one in debt; per Holt. Baron 
Atvf/f m his circuit would allow but 1 1 j. 6i/. as all the 
neceflary charge. Comb. 342. If 40 r. is not now 

the ufual fum in cafe of an iniolventf See6Wi. 196: 
GoMpfj.p^ 2.C. 26. § 2. 

EURCA El FOSSA ; the gallows and the pif«] In 
ancient privileges granted by writings, it Agnilied a 
jurirdiftion of puniihing felooai that is, men by banging 
and women with d) owning. And Sir Eiitv.Coke, fays 
taken away, but that furca remains. 3//^?. 58* 
and fee Skene. 

FURCARE ADTA 5 SUM, To pitch c6rn with a 
fork in loading a waggon, or in making a rick or mow. 
CoweL 

FURCAM ET FLAGELLUM, The meaneA of all 
fervile tenures, when the bondman was at the difpofal of 
his l4ord ftr life and limb. Plant. Tetm Mich. 2 Job, 
R^. 7 . 

FURIGELDUM, A muldl paid for theft: by the 
laws of King £//'£///’</, it is allowed, that they lhall be 
witnelTes nunquam furigeldum reddidcitmt^ i, c. who 
never w'ere accufed cf theft. 

fURLONG, A quantity of ground containing gene* 
rally forty poles or perches in lengthy every pole being 
fiXteen feet and a half; eight of which Futlongy make a 
mile: it is otherwife the eighth pstt of an acre of land 
Sn quantity. Stat, 34 Ed, \ .Jl. 5 c. 6. In the former ac- 
ceptation, the Romans call it Stadium \ and in the latter 
fugetum. Alfo the word Furlong has been fometimcs 
ufed for a piece of land of more or lefs acres. 

FURNAGIUM, See Fornagiumt 
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FURNARIUSf, A btker^ who keeps an hence 
furniarg figntfies to bajce or put any thing in the oven. 
Mat. Paris, anno •»s!- . _ 

FURR, Furrura, from the Fr. Fourer. i. e. Pellkuiared^ 
The coat or covering of a beaA. The Stat. 24 8. 

c. 13, mentions divers kinds of it, viz* Sables; which are 
a rich Farr, of colour between black and brown, the fkin 
of a beaA called a Sable, of bignefs between a poIe>cac 
and an ordinary cat, bred in RuJIia and Tartaiy* Lucans, 
the fkin ol a beaA of that name, near the fize of a wolf, 
in dolour neither red nor brown, but between both, and 
mingled with black fpots ; which are bred in Mufeovy ; 
and b a very rich Furr* Genets, a beaA’s Acin fo called, 
in bignefs between a cat and a vveezle, nailed like a cat, 
and of that nature ; and of two kinds, black and grey, 
the black moA precious which hath black fpots upon it 
hardly to be feen ; this beaA is the produfl of Spam. 
Foifu, are of faAiion like the fable, the top of the Furr is 
black, and she ground whiteilh ; bred for the moA pare 
in France* Mat ten is a beaA very like the Sable, the (kin 
fomething coarfer, produced in England and Ireland, and 
all countnes not too cold ; but the beA are in Ireland, 
BeAdes thefe, there are liie Fttcb or Pole cat; the Calabar, 
a little beaA, in bignefs near a Squirt el : Miniver being 
the bellies of Sqimrcls\ and Shanks, or what is called 
Budge, btc. all ol them Farrs of foreign countries, fome 
whereof make a large branch of their inland craffick. 

FURS r 8c FONDONG, Sax.} Time to advife, or to 
take counfe).— H.l.e. 46. 

FUR 1 UM, Theft, or robbery of any kind, 

FUSTIANS. Noperfons (hall drefs/i^/tfuj with any 
other inArument than thc'broad dieers, under the penalty 
of 20 /. And the mailer and wardens of the company of 
Clotljvooi kn s in Lomlon, ^c. have power to fearch the 
workmanihip of Iheermen, as well (or fufiian, as cloth. 
Stats. 1 1 //. 7. r. 27 ; 39 Eli».j. 13. Sec this Did. title 
ManufaJlmets. 

FUSTICK, Wood brought from Barbados, Jamaica, 
(tdc. ufed by dyers, mentioned in Stat. izCar.z.c. 18: 
See title Navigatinn-aBs. 

F YRDERING .A ; FYRTHING ; FYRDUNG, From 
Sax. Firaerung, i. e. Expeditionis apparatus*} A going out 
to war or a military expedition at the King’s command ; 
not going upon which, when fummoned, was puniAied 
by fine at cne King’s pleafure. Leg II. i. c. 10. Blount 
calls it an expedition ; or a fault or trefpafs for not going 
upon the fame. 
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^^ABELi Gahlla, GaUum% GaMAgimit, io' Fivutli 
GaMk, i. «. VtQtgal.'] Thi» wonl hath the (atne 
fi^fication among Qur ancieitt writel'Si as f^aitth had 
formerly in France: it it a tax ; but hath been mionfly 
ufed i as for a rent, cnHem, ferviea,' And where 
it was a ptymenc of rent, thoie who paid it were termed 
gablat^t, Dm^Jeff:C»,LU.t\'^, ft is by fomeau-. 
thori diftingailhed ftomtribnie\ Gabei^etnga taxon 
moveables, Trihi/e on immoveables. When the word 
Gabel was formerly mentioned in Frante without any ad< 
dition to it, it iignified the taJc on fih ; though afterwards 
it was applied to all otbey taxes. 

G.^BLE END, Gaiulnm,^ The head or extreme part 
of a houfeor building. Parech. Antiq. a86.' 

GABULUS DENARIORUM, Rent paid in md|^. 
Sihlenon Tubes, p. 3a i, 

GAFOLD-GILD, Sax."] The payment of tribute 
or cuftom ; it fomeiimet denotes ufury. 

GAFOLD LAND, oa GAPUt-LAND, Terra een. 
fuedU ] Land tiable to taxes ; and rented or let fw rent. 
Sax. Difl. 

GAGE, Fr. Lat. Pasbum.] A pawn or pledxe. Glaav, 
bb, to r 6. /ilfAveraare it where he that hath taken 
a didrcfs being fued, hath not delivered the cattle, &r. 
that were diAralned ; then be (hall not only avow the dif> 
trefsibut^^igrr Jtlsieianee, i. e. put in furcty.orpledges, 
that he will deliver them. F. N. S. 67,94. 

Iti’nasue is had on fuing out replevins, upon the plain- 
tilT’s praying the fame : and it is faid the parties are to 
be at iiTue, or there is to be a demurrer in law, beftre 
g7ge deltviiarsee is allowed ; and if a man claim any pro- 
perty in the goods, or the beafts are dead in the pound, 
the party (hall not fsfc. Kstcb. 145. See this Di£t. 
titles ; Rtflevu. 

GAGER DEL LEY, (Pager rf /.ew,~See that title. 

GAINAGE, Gainagmm, i. e. Plaufisi apparatus, Ff. 
Gatgnage, via. Luerum,^ The gain or profit of tilled or 
planted land, raifed by cultivating it ; and the draught, 
plough, and furniture for carrying on the wprlc of til- 
lage, by the bafer kind of fike^men or wHeii^ Gainage 
was only applied to arable land, when they that had it in 
occupation, had nothing tbe.eof but the profit raifed.by it 
from their own labour, towards their fulicnance, nor any 
other title but at the Lord’s will : and gatner is ufed for 
a fike-mass, that bath fuch land in occupation. Bsa^. 
hb. i.f.9; Old Nat. Br, 117. The word it men- 
tioned by Iftjl. Symb. par. a. JeN, 3 ; where he fays land 
in demefne, but not in gam, lAe. And in the /at, 5 1 H, 
x.ft. 4, there are tbele words ; " no man (halt be dif- 
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tmined by his beads, that gmn tbelaiid.”>*4<i the IU> 
tote of Magna Cbasta,e. 14, bp Gatm^f is meant no 
4bore than the plougir-uckit, or imfdemeau ofhudMndry, 
without any refpeft togatn or profit t whnro it is faid of 
the knight and freeholder, he (hall be amerced /ah» tisii 
tentmenttfue ; the^ merchatWor trailer, /Uvn snereiasdi/a 
/s*\ and the villein countryman, /Ana gsumagit Jm. 
&e. In which cafes it was, that the merchant and hof- 
bandman Ihould not be hindered, to the detiiment of 
the public, or be undone by arbitrary fines ; and the efL 
lain had his vsainage, to the end that the plough ntiglft 
not Hand ftill ; for which rrafou the hufbandmen at tm 
day are allowed a like piivilege by law, that their 
' of the plough are not, in many cafei, liable to difirefs. 
See title Di/re/t. 

^GA|^HSftY, Fa Gaignerie^ Tlllige, or tho'profit 
atifing from it, Orof the beafts employed ikerria, Stbt, 
fPe/, I, ee. i6, 17. 

GALEA, A galley, or fwift falling fliip. Heinl, p. 
68a, 69a. , < 

GALLETf, According to Samner were ns(si CaUfiptii 
but Kntghm fays they were Welchmen, , » ' 

GALLIGASKINS, Wide hofe or brfcchet, having 
their name from their ufe by the Ga/vgns, DiS, 

GALLI-HALPPENCF, A kind of coin, which wiih 
fufisns and doit kins, were forbidden by the /at, 3 /f. 5. r. 
I. It is faid they were brought into this kingdom by the 
Geneefe merchants, who trading hither in galhpt, lived 
commonly in a lane near Tmei /net, and uere called 
GaiJrjt sKen, landing ibtir good* at Gel'ey ley, and trad 
ed with their own fmall Silver com termed GalUy Half- 
ptnee. Statues Suitry, 1 37. See title Cosn. 

GALLJMAWPRY, A meal of coarfe viAuats, gUen 
to Galbj Sla’Les..^Dil?. 

. 6 ALLIV 0 LA I lUM, (From Callus, a cock ) A co^- 
flioot or cock glade. Dsff, 

GALOCNES, Fr.] A kind of (hce, worn hy the 
GasJt in dirty weather ; n eotioneU in ihe fiat. 14 (tf 1 ^ 
kf. 8. c. 9. — 

GAMBA, GAMBERIA, GAMBRIA, fr.Jamblnr ] 
Military boots or defence for the legs, DIN. 

GAMBEY 50 N, Cambtmnum.'l A horlrman’s coat 
ufed in war, which cohered the legs ; nr rjiher a quilted 
coat, cento, nc/isrentum tx ttaNils bind eonfiAam, t6 put 
under the armour, to make It fit eafy. Fleia,lsb.i, 
e. 24. 

GAME. from Aueeps, Astcufls, i. t.Aiiiw 

Captir.l Birds, or prey, got by icwl.ng and liuntirg. 
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Tbb GAMB-LA^Sftm A Syttcm ofpofitive rejg^ula- 
tlQni introduced tild ebnfirmed by fewal ftatutes : the 
provifions of whidi afcertain and eftablifh certain 
ficatioti$ of property enabling or allowing perfons to kill 
Game ; and impoiing Penalties^ as well on fuch quali/ied 
perfons for irregularities in killing Game, as on unqaaU- 
jff^^erfoni for hunting or killing Game at all. 

Thefe Laws have been the fubjed of much difcuflion ; 
they have been Ailed even from the Bench, (See i Term 
Rep. 49,) an opprcilive remnant of the ancient arbitrary 
ForeA laws, under which, in darker ages, the killing one 
of the king's deer was equally penal with murdering one 
of his Siibjefls. See this DW. title Forefl^ and 4 Comm. 

3J. II. 2. On the other hand thcobje^ of them haa 
been well defined to be, the prefervatiou of the feveral 
fpeciei of thefe animals which would foon be extirpated 
by a general liberty : and the prevention of idlenels and 
difiipation in huAsandmtn, afcifiders and others ol lower 
rank. % Comm.e^w. b.z.c. tj. Though when the learned 
Commentator Bates the other purpofes of thefe laws to 
be the encouragement of agriculture by giving every man 
an exchjve dominiom over his'owa foil ; and the prevent* 
Ing infujrreflions by difarmixg rial tlttll^of the people ; he 
feems rather incorrect ; as, in the finl of rhefe inAances, a 
Freeholder of 99/. per amum^ or a leafeholder of 149/* 
whatever may be otherwife his exclufive dominion, has 
DO right to kill Game on his own eAate : aodlii^he latter 
motive deems more invidioufiy Bated chan is ufuaU with 
that great and liberal writer; fince any perfon, though 
unqualified, may keep and ufh a gun, provided it is not 
for the purpofe of deAroyingthe Game, jiedr. 255 : S/ra. 
496, 1098 : zTetm Rep. iH. 

Oure(ie»mcd Commentator alfo advances m pofition, 

That no man but he who has a Chafe or Pree-warren 
by grant from the Crown, or prefcription, which fuppofes 
one, can juAify hunting or fporting upon another inan*s 
foil ; nor indeed, in thorough Aridlnefs of common J. w, 
either hunting or fporting at all," even on his own ground. 
2 Co 9 ti 7 /t. 416. b. 2. r. 2;. In conformity to which notion 
he confiders the qualifications to kill Game as more pro- 
perly exemptions from the penalties inAided by Aatute- 
law. 4r^w7/ 175. 

Thefe concluiions he deduces from the tw'o following 
principles; that the King as ultimate proprietor 6f all 
the lands in Ehgland has a right to take thefe beaAs fti.e 
metw^roTi the lands of any of his Subject, and that, being 
Untt •vacanha^ they are the King’s by right of his preroga- 
live^: It follows then that hehas power to grant thefe 
thiirs to another, toenab ^ him to dp the fame; and that no 
peribn is therefore, by the Game-law'i abridged of any right 
poAeAVd previouAy to the making them. The almve is 
the lubAance of the rcafooitig of this celebrated writer on 
this (ubjedi ; but his premifes as well as his concluAon are 
very llrenuonAy, and apparently rucccfsfully, combated by 
his aonocatoi Mr. Cbnftian, in his notes on the pafiages 
above .dludtd to : in conformity to which we hav^ al- 
ready Ailed the Game laws, “ A SyAem of pofitivc legu- 
latioDs by tne Aatute-lawof the kingdom.” 

H^tvitig faid thus much on this topic, any further con- 
fiderations on the policy or propriety of thefe laws, would 
here be unbecoming; Arid they certainly are, and by 
many deemed fevere; a very gener.il Aatement of (hem 
is here inierted, under the following head : 


L ne ^0 kiU Game. 

ll, Penahm on jualijied itid unqualified Ptf/m. 

nil O/T^efp^Jfes in Ssc. 

ForTurcher matter conneded with this title, fee this 
Did, under the heads, Fctefi; Chafe \ Park\ IF’atren^ 
Deer ; Ftfb ; Swans ; Pheons ; Black AB, and, other ap- 
pofite titles; and the flat. 1 3 Qcq. 3. c. 54, for proferva'ion 
of the Game in Scotland. 

1 . I. Thb Quaiificbtions for killing Game, to Aate 
them as concifely as poAibie, are, 1 ; The having a Frce* 
hold F.Aateof 100/. per ann. 2 ; A Life-eAate or Ledfo- 
hold for 99 years of 150 /. per annum : 3 ; Being the Ton 
and heir-apparent of an Efquire, or of any perfon of fu- 
perior degree ; 4 1 Being the owner or keeper of a foreA, 
park, chafe, or warren. ^Cemm. 175. Ail other per- 
fons are termed Unqualified. 

The qualification by eAate for killing Game in the 
reign of Richard II, was 40/. a year; in the reign of 
James I. it was advanced to 10/. a year; and after 
chat, in fome inAances to 40 /. a year; and at laA in 
the reign of Charles II. it was raifed to 100/. a year. 
Not that the laws became gradually more fevere ; but as 
the value of money decrcafcd, the qualification was raifed 
in proportion, the eAate continuing nearly the fame ; for 
an, eAate of 40/. a year in the re gn ofAirW^lI. was 
not much inferior to an eAate of 100/. a year in the reign 
of Charles 11 . And the penalty for deAroying the Game 
was even more fevere then, than it is now. Thofe antienc 
laws relating to the Game ate Aill in force, and are ge- 
nerally enaded fo to be by the fubfequent Aatutes ; it is 
therefore neceAary, in o der to have a thorough knowledge 
of this matter, to be acquainted with the provifions con- 
tained in them. 

The firA qualification relating to the Game was by 
fiaf. 13 R z.ft. i,r. 13; by which it is enaded that no 
layman which hath not lands or crneinents of 40/. a 
year, nor clergyman if he be not advanced to 10/. a 
year, foall have or keep any greyhound, hound, nor 
other dog, to hunt ; nor Aiall ufe ferrets hays, nets, hare* 
pipes, nor cords, nor other engines, for to take, or de- 
#roy bares nor conies, norothci Gentlemen's Game, on pain 
of a year’s impnfoninent. And fee fiat. 16 Geo yc. 30. 

The next qualification by eAate or degree to kill Game, 
was hy fiat. 1 Jac. i. r. 27. § 3 ; whereby it is enaL'lcd, 
that every perfon who Aiall keep any greyhound for 
courAng of dei\ or hare, or feitsng do7, or net to take 
pheafanis or partridges, (except he be feifed, in his own 
right Or the right of his wife, of 10/. a year eAate of in- 
heritance, or 30/. a year of a lives eAate, or goods to 
(he value of 200/. or be the fon of a knight or a lord, 
or thefoo and heir* apparent of an efquire,}and be thereof 
convidi^d, he Ih.all be commiited to gaol for three months ; 
or pay 20 x. 4 o the u(e of the po6r, and become bound 
with two furetiei not to oAend again in like iranner. 

The next qualification relates to tirer and comes on\y, in 
flat 3 ; by which it is en4ded, that if any 

perfoo'^DotJiaving hereditaments of 40/. a year, or not 
wo/ih in goods 200/ Aiall ule any gun or bow to kill any 
deer or <vnies ; or fhali keep any buvkAall, nets, or .co- 
neyi^dogs (except be have grounds 'inv^lofed, and ufed for 
the keeping of deer or conies, (he increafing of which 
faid comes /hall amount 10 the valucof ^ox. a year; or 
keepers, or warrenersin their patks, warrens, or grounds); 

in 
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In fuch cafb any parfon having ImnJt nr berrH'tfamfnts rf 
lOO/. ajeariu fii% nrfirlift^ way t»ke from ftu.b perfon 
to hit own ufe torovori focit gttna, bowl; buckttaliif 
and coney dpga. 

T^c flfmtt qualification relates to fhnafants and p<ir- 
tridges only, and is as follows : Every free warrencr, ford 
of a manor, or freeholder feifed in his own or his wife^s 
right of 40/. a year of inheritance, or lives eftatc of 8g/. 
or worth in goods 400/. may lake pheafants and par- 
tridges (in the day time only) in his own free warren, 
manor, or freehold, betwixt Micbatlmas 
yearly. Siat, 7 Jac. I. r. 1 1 . § 7. 

The lait general qualification by cftate or degree to kill 
Game, and which is qpw moft to be regarded, is injiat. 
22 and 23 Car. 2. e. which, every perfon not hav- 
ing lands and tenements, or fome other inierefi, 

in his own or his wife’s right, of the cleSi yearly value 
of 100/ Or for term of life, or having leafc 

or leafes of 99 }ears, or for any longer term, of the clear 
yearly value of (other ih^n the fon and heir 

apparent of an cfquirc, or [ol] otKdT perfon of higher de- 
gree, and the owners and keepers of forefts, parks, chafes, 
or warrens, being (locked with deer or conies for their ne- 
cefTnry ufe, in refpe^l of the faid parks, chafes, forefts, 
or warrens,) // dtaared to be a perfon by the laws of this 
realm, not allowed \>Q \i 2 wn or keep for himfelf or ^oy 
other perfon, any guns, bows, greyhounds, fetting dogs, 
ferrets, coney dogs, lurchers, hays, nets, lowbels, hare- 
ipcs, gins, fnarcs, or other engines for the taking and 

illiog of Game. § J. ^ . r * i.- 

Every pcrfon ufingany dog, gun, or engine for taking 
Game (except 6 ame<-keepm ; fee that title j) (hall deliver 
his name and place of abode to the clerk of the peace, 
and take out an annual certificate or licence on t ftamp of 
three guineas. But thefe certificates not to auchorife un- 
qualififfd per/bns to kill Game. St.M. 2 f Geo* 3 * 

G4U3.r. 21. 

One having an eftate of 103/. n year, mortgaged a 
part of it of the value of 14/. a year, which being copy- 
hold was fnrrendcred to the mortgagee, who was there- 
upon admitted tenant, but never entered on the piemifes, 
the mortgagor continuingin poffciTionandpaying interoft. 
It was held that the mortgagor under ihefc ciFcumftancei 
was not a qualified perfon- Cjald. 230. Bum J* title 
GameiV. 

he fiat. 22 W f 3 . 2. f. 25, IS loofcly worded, and 
the (lops are no part of the original ilatutc- It has been 
determined that the claufc relative to qualification by 
freehold eftate, terminates with the >Mo\iejper annum ; and 
that 2 life eftate being of an inferior qliality, ought to be 
coupled with leafchold, whereof x 50 /. a year is neceflary 
to conlHtute a qualification. A clergyman’s ^^^efice is 
a life cftatc. Lowndes y.Lev/is^ CL Cald. I $8. 

In the cafe of Jones v. Smarts after much argument it 
was decided, that a diploma confliriog the degree of Doc- 
tor of Phyfic granted by either of the Univerlitics in Scot- 
land^ docs not give a qualification to kill Game under 
fiat. 22 Csf 23 Car. 2. e. 25 ; and that an Efinhe or other 
perfon of higher degree is as/ qualified under that 

ftSl, though the fin of an efqutre^ or the fon of other per- 
(on of higher degree // qualified, i TvmRep.^^r A 
Doaor of Phyfic of the Englijh Univerlitics, is not qua- 
' lifted asfu;di. Id.^l* 
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" H. Tua PgNALTUs, and regulaMani Rr rtcdvffhig 
them, are fo numerous under the various ftaiutri, Ahji 
fbmetimos, if not tnconfillent, at leuii nut eafily recall- 
cilablci that it is fcareely p>ftible tp meihodia^e them in 
the limici prefcril^dby this work; cr to ^yoid coifurtoH 
and uncertainty in the recapitulation of them.^ SticVal 
are here enumerated. The' c'xatt Student muft confult 
the Statute h ok and Burn's Jufticeg title Gt^mei but mUfft 
be careful not to trull too impiiritly to the latter, or to 
his own interpretation of the fQrtqvJ^ 

It may be obferved, as a prefintiftAf'y provifion, thar, 
by fiat. 8 Gio. 1, c. 19, where ^py perfon fnr any oftence 
againft any Ujy in being, at the making pf the faid a(il 
/or the betti^r^preiVrvation of the Game, Ikall be i able 
to pay any pecuniary penalty or Turn of money, ^ on con*- 
viaion before a Juftice of the peace, the profecutor may 
either proceed to recover the fame in fuch manner, or 
he may fue for the feme [before the end of the fecpad 
term after the offence committed 16 Geo. 2. r. 2 by ac«* 
tion of d^bt, or on the cafe, bill, plaint, or inforatatioiif 
in any court of record at fTefiminfiert wherein if he re* 
covers he (hail have double cofts *- provided that the of* 
fender ftaU not proftpute^ both ways ; and in cafe ^ 
a fecond profecution, he may plead in his de&nce t{^ 
former profecntioii pending, or the conviAion orjudg^ 
ment thereupon had. And by fiat. 2 Geo. 3. 19. whereat 

a moietpof the penalty by feveral aAi is direded to be 
applied (p the ufe of epe poor of the )>aii(h wkere thp 
oftfence wai comitilRed, by reafon whereof inhaHirants of 
the faid pariih have been difallowrd to give evidence i 
it is ena&fd, ^tbat in order to enable the inhabitants to 
give evidence, it (hall be lawful for any ptrfon to (be fee 
the whole of {ueb penalty to his own ufe, and if he re* 
covers he (hall havedouble cofts ^ fuchaflion to be brought 
within fix months after the oflFence committed. 

By fiat* 33 H* 8. c. 6, which is now coniiAred as ob* 
(blete, if not fuperfeded by fubfeqaent ftatutes, (heottng 
with a oro6-bow, hand-gun or demihake, by a perfon 
not having loq/. a year, ^incurs a penalty of lof. Hand* 
guns are to be of a yard in length in the dock atrd gun ; 
and in this old (latute a power is given to qualified pet* 
Tons to feize and deftroy unlawful guns. 

No perfon (hall take pheafants or partridges with en^ 
gines in another man’s ground, without licence, on pain 
of 10/. fiat. iiH.y. c. 17. — If any perlbii (hall uke or 
kill any pheafants or partridges, with any net in the night* 
iim|| they (hall forfeit 20 /. for every pheafant, and xo/. 
for mry partridge taken ; and hunting with fpiniels in 
(landing corn, incurs a forfeiture of 40/. fiat. 23 Elm.c. 
lo* Thofe who kill any pheftfiint, partridge, duck, he* 
roD, hare, or other garnet are liable to a forfeiture of 20 r- 
for every fowl and hare ; and felling, or baying to fell 
again, any hare, pheafant, bSc. the forfeiture is 10/. for 
each hare, or partridge— 20 j. for apheafant— 40^, for a 
deer. Stat, 1 Jac., 1 . e. 27. 

Killing in the night a hare, partridge, or pheafant, by 
a perfon qualified or unqualified. 5/. Stat. 9 Ann. c.zg. 

To kill, take, or dcllroy; or to u/e any gun, dog^ 
fnare, net, or engine, with iu/mt to kill, any bare» 

partridge, or other game, in the night ; (^t%. becween 7 
at night, and 6 in the morning, (rom QBoher iz to Fe- 
bruary 12; and between 9 and 4 from Fthruary 12 to 
OAcbtr 12 ;) or in the day on Sunday or, Cbrifimas day i 
4G2 Jitfi 
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//offence fjom JC/, Id ofTencc, from 30/ 

10 20 / .tnJ mhcr offences, 50'. — In cafe ct’ a 
third off-rce, ihc party flnll he b^u-jd in a jecnjrnixincc 
10 be tried nc ih? Stfilofis and if the pennlty is nti^ fauj, 
mav he puniihed with fiom iw !vc to Ik mnnihs’ irnpri- 
to»im n: 'Siat. 13 C‘o %.c So* Th? inform.i’jon robe 
la d within or^ tjn.tih. Penalty, half to the informer, and 
b i f to the pi^or, 

iSV I tf 9 r C'iPt* \ qii ilified or unqualified, $ / Sint, 2S dto. 
2, f. I*. — Unqu il’fed perfon or cvpofi ig to fair 

bare, par»nJgc, pheafanr, or other G inie ; 5 /. or thtce 
mcTntlis* iinpn/i nnicnt. If Game isTound in the fliop, 
houfe or pnfltdfion cf any pouberer, fa^of nan, filh 
iriong<*r, took, it paflry-cook, no, qinlihcd to kill, this 
<b.i’( deemed ai CNpofin^ to fife. 5 - '<//. r. 14: 

9 t 2;. § 2 : 28 Gra. 2. c, 1 2. 

H glers, chapmen, carriifc, innkeepe. % viflualfcrs, 
Cix*’r having in their s'U'fody. JhatlS? pheafint, p.irrridgc, 
h<ii»h-gAnic, fjc. (except fcnt by fome perfon qualified 
to ki.l earne) fluU tori* it Aery barfi ani! fowl 5/. to 
be levied by d.Jlrefs tinJ fale 0# tlicu* jroods, beinjj proved 
by one vviuitfs before a far want ot difirefs 

fliall be coino.ijed lo the hoijpiw^ cofreft’on fi>r three 
months ; one nmicty of the forfeiture to the informer, 
and the other to tiu- p 'or. And If any perfens (hall drive 
wild (owls with nei>, between the ftrll day^of and 
ihc fird okSrpu.ithr^ they (hallforfeh 5/. tor every fowl. 
Sffiti 5 lj '9 for killing and 

deiiroying ije recoverable not ‘only before juUices 

of peace by the (cveral ftatutes ; but alfo by a£lion cf 
debt, ,bil], plaint, or information, in any of his Majefly’s 
coons ac ; and the pUi'icilF, if he recovers, 

iliall likewtfe ha^^^oublc coils, 8 G. 1* r. 19. 

No rif7;w iw / (halite flowed to remove any convi£Hon 
or other proceeding on the fiat.^Ann^c.i^* into any 
court at Wcftminftu unicfs the party convidled become 
bound to the party proffcuiing with fufficienc fureties, in 
the fum of tO'pay the proiecuto/ his coils and charges, 

{Jc. after the t^nvietion confirmed, or a procc//r»r/0 granted. 
5 Aun £.14. 

Perions^convi^ed of entering warrens, in the night- 
time, and taking or killing conies there, or aiding or 
afiifiing therein, may be punifhed by tranfportation, or 
by whipping, fine or i.mprifonment. Perfons convidlcd 
on this a6l, not liable to be convidrd under any foimer 
adl. This aft do<*s not extend to the deftroying conies 
in the d*fy time, on, the fc.i and rivrr banks in the county 
of Lhaeltty Ur. No fatisfaftion to b: made for daoi.iges 
occafioned by fuch lafl; mentioned entry, unlefs (ibey ex- 
ceed u. S/at. 5 (^. 3.f. 14. 

Killing, cairying^i felling, buying, or having in pof- 
felHon, a paUtu^ge between Ftbutt)y 12, Septmhr i, 
or pbfafciut beiwcen Ftbrumy 1 , and 0 /Jobo 1 ; by any 
perfon qu.JiticCi or not qualified, 5^. Sin/ 2 Gt^Q. 3. c. 19. 
HauJtiffg^ to catch fuch game between 7^// f » and 
51; 40 j. for hawking, and 20/. for each partridge, 
S/at.y r. n J 2. 

Kie^^ or ufing grey-hounds, fetting dogs, lurchers, 
or engines to kill or dellroy game, by one unqua- 
liM, 5/ 5 //?/. $ A/m. c. 14 — Keeping or ufiog the 
above named, or any other dogs or engines for fiich^tur- 
pofCsZO/. or not lefa chan 5/. S/at.ziU 23 Qu'^l.c. 

V ’ 

TraJ//g a hare in tbey^vw; by a perfon qualified or 
Kuqualihcd i 6/. Stj* $/at. i/^ U 15 /f. 8. It* 


Th^ec months’ i.ttprironm^ni dr ao/- fftii.Jat. tytit. 

Uliflg ^nare^ for K;i*x?s 5 by ode q^ualified, or onquali* 
fied ; orte month’s imprifoament or ip/. fine. Sfat.Ht 
U 23 Cm. 2. c 2j. Ji o. defirnying with engines ; 
20/. for tr.zh phfdfant, Uc. S/at. i Jke. ll c. ay. 

A J'jflice of pr.ice, or tpanor tVithio his ma- 

nor, may cake awjy Game out of the potDifion of an un- 
qualified perfon S/Jt. 5 /fev c. i|. J 4,— Unqualified 
perfoni having Game in their pofTeflion nnd not giving ?n 
account bditv they came by it, (h'lll forfeit from 20/. to 
5/. or fuffer confinement to h.arJ labour for from' one 
month to ten days. S/ai, 4 J5f 5 if*!/, c. 23. § 3. 

Perk ns deftroying. buying, or felling Game, informing 
agaiiiil others buybig, or felling Gnm-, or offering fo to 
do, to be indnaiuified S/a/ 3 /f/iv. £.14 f 3. 

Ufing d:>gs guns or engines fjr taking or killing 
Game, without a certifica:^; 20/ — Refofing to produce 
certificate, or to tell his true name and place of abode 
fo a certificated perfewL 50/. S/a/. 25 ( 7 tn. 3. r. 50. 

By the yearly muttiAi*aft8, If any Officer or Soldier (hall, 
without leave of the lord of the manor under his hand 
and fea!, defiroy any hare, coney, pheafant, partridge, 
pigeon, oroth.T fowl, poultry, or fith, or h’S M 1 jelly's 
Game, and be coovifted thereof, on OAth of cne witnefs, 
beftire one Jufticc ; every ofli.er fo ofFendi ig (hall forfeit 
3 /. to the poor, and the commanding officer upon the 
place, for every offence committed by any foldier under 
his comm 2 'id, ihall forfeit /or. rn like manner. Ard 
if upon convi'lion by the jaiiices, and demand made 
thereof by the conilable or overfeers of the poor, he (hall 
not in two days pay the faid pcnihles, he (hall for/cit his 
commirion £wm J. 

V^y S/at. 4W 10# It is provided, that 

whereas great millhicf* do enfusby ii /trior tratlf/men^ ap^ 
prtn/iccs and Other diffoluie perfons, neglMing their 
trades and 'employmeots, who follow hunting, fifhing, 
and other Game, to the ruin Of themfclves and damage 
of their neighbours, therefore if any fuch perfon (hall 
preAime to hunt, hawk, filh, or fowl (unlefs in com- 
pany with the mafier of fuch apprentice duly qualified) 
he (hill not only be fubjeft to other penalties (according 
to the vtrtous ilatutes,) but if he be profecuted for trefpafs 
in coming 00 any perfofi’s lands, and be found guilty, 
the plaintiff (hall not only recover damages againli him, 
bur alfo fall coils. 

An unqualified perfon may go out to heat the hedges, 
bu(hes,££rf. with a qualified perfon; and to fee the Game 
purlued or defiroyed ; provided the unqualified perfon has 
no gun or other engine with him for the deltruftion of 
the without being fubjeft to any penalty. v. 

NtwmaJl^^/. 178: Burn. /. tit. Gami^ IV. 

Twopeffpqi^ u(in^~t greyhound together to defircy 
Game cannot beconvi^i^in feparate penalties under /fa/. 

5 Ann. c. 14. § 4; for it is only on^ offence, and the Ma- 
gifirate (hould only convift them in one penal y. 477 fm 
^^/. 8 c 9 ,Soif a Iran not qualified goes a hunting and kills 
never (o many hates 00 the fame day, it is bur one of* 
fence, and thefiatU'.eimpofes the penalty for the keeping 
and yliog the dogs and engines, and not for killing the 
hares, to MoJ. 20: Qom.Rtp. 274* ^ed Refers note/ p. 27 S: 
Cowp. 646. 

In an ABhn, qui tam^ on the Game laws, it is fuffici- 
ent to fay that a perfon is not qualified generblly, with- 
out 
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)i«<i fifit t y#ari ^ 

elbtc ivH'icSmftk^ a qvaiiffeatiiMn/ « Vim, ' 

on tt tineeeCiry 

ht Q«{:nUvn|y ftt out lA the'itifbrtii^tioflr < nod ittfuft bi 
aVerrd^i}>t&itth« dtfcnd«n^ not tho {tanienfakf 
Rations ntentfoocd in tho i% (gf ij C>t c* >5 : be^ 
caufe it thull be mildd oat bofurc the jfuftfce thnt be had 
no foch qiialificatton as (he hw requires : and iherefore . 
the Jndke ou^hc to return that he had 'otenner of 
qualification! before he can con<^ii\ the deftadxnt. See ' 
I 1^8: i Lmd R/fym, f4i§ : i Ikuj/, 

^45 t BUttheetf/^i/er need not ( ind indeed bow cab it ?} 
nc.,4icivc every fpetific qualification t 7 Wm 1^5, 

A perfon was convicted before a Juili^e of peace upon 
the (latutf. for keeping a gun^ not having lOO/. pr; /m/j. 
and the convi^iion bei i.g removed M.toA^^iWa^ q 01 Ihcd, 
for not f.iyiog the defeudatit had not 100/. a year; 
for it might be he had fuch eilate at the time when he 
kept the gun, though not at the convidlioi^ and the of* 
fence and time ought to bccertainlvafledgeJ. 3 AM, aSo 

To convi^ an offender there moft be an information 
on oath, and afummons to appear. 2 £af/j B, X. 34, 77* 
101. The infoimer mutt be fworn, and examined in 
the ptefence cf the defendant ; and it is not fufficient if 
ills dcpoficion previoufly made is read over in the defend- 
ant's prefence. 1 Teim Rep 125 Or he may be conviHed 
on his own con feflion before ajullicc 546. The 
informer cannot be a wiinefs. Loni R/rjm. 1545: A,i/r. 
240. Thefe offences! where the julUcrs *have fammary 
jurifdi^ion! are not indiflable. Strn, 679. ^ ^ 

Jn an adlion of debt on Jlnf, ( Jn», c. 1 1, for keeping 
and ufing a i/og to kill the Ganiei it is neccHury to fhew 
what fort of drg it was. 2 Cew Rep 575. The ifrord 
Hound isnoi AiffiJcntly deftripcivc, not being mentioned 
in the flatuie. 2 Stra. it 26k He Com, Rtp, 
ifi n — Keeping a forbidden dog is penalt though he is 
not ufed ; keeping and ufing are diiUndl o^entes. Stta, 
496: Cahl, 175^ 

Itfeems that an Apothecary is notan inferiortradefman 
within the flat 4 5 3 c 23. § lo ; ihoiigh the word 

inferior feems applicable rather to the man than to the 
tiade ; fo that twoperfons of the fame trade may be, one 
fuperior, and the other infciior. 2 If'tlf, 70 : Butn J, tic. 
Datne^ IV. A huntfman going jout with hounds wiihuUt 
J)is mailer, is not a diffolute perfim within the meaning of 
that aCl. Ho may however be a ercfpafler ; but if the 
damages recovered againll him are under 40 j. he fhaU 
not be liable to full coils, z Blaih Rep, 909. 

Ill On 8 GsNtRAL Re MARK on this fubjeQ isthetnofi 
forcible flatement of the greatefl hardfidp impoM by the 
Game laws, and which might probably bw remedied 
without great inconvenience. Though a freeholder of 
lefsthan 100/. a year, fsTc. is forbidden to kill a par- 
tridge, even upon his own eilate, yet nobody elfe (not 
even the lord of the manor, uniefs he hath a grant of 
free warren) can do it witJhoQt committing a trefpafsand 
fubjcdling himfelf to an afliofi- i Cemm c, 33. 11, 2. 

It a man darts any Game within his own giound^, and 
follows it into another’s, and kills it there, the property 
remains in h.nifclf. 11 AM* 79. And this is grounded 
on rcafon and natural julUce: for the property confids 
in the poficifion ; which pod^ffion commences by the find* 
ing it in bis own libcrtyi and is cooctiuied by (he imme- 
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, 1 ^ 

dlislf ►ttrfail. 'And fo if % firanger Anvia 

4 tr free, ^n& hents it M 

butty, the probity eatitiiMiea io the oaner of ll>e 
or waifciT! tkia pmperty Ori^ng from privilege, vmi 
bring dianged by fhef aA rf a mere diangee. Or if h 
lynin darts Game 00 anotker’a private grounds and kiUi 
it there, the property belcmgs to him in whofe ground H 
was killed, becaufe h was alSi darted there> the property 
vn^ug rtdtmrfltfit t^u Whereat tf, after be* 

jng darted there. It is kilhed^n thegiUMo/jofathird perfoit, 
the property belongs not td the oaaer of (he fird ground^ 
becaufe the property ia local*; nor yet to thd oWnerof the 
fecond, becadfe it wti not darted tnliis foitj but it eel)s in 
the perfoo who (larcrd and killed it ; tkoqgh guilty of a 
crerpafs againd both the owners. XW XnyW. 7 Met* 
i8.«^Sae 2 Cmm, 4t|! and Mr. Che^imH nOtO thorur >« 
which he obferves (lur thefe diftioAtona never tautdhmra 
e.\itied, if the doArinb were true, that all the C^abMt'teai 
the property of the king, for in that chfe the^ fe 
fw'i petinr ^ mditit p^Jenth ^ mo^ have preealledt 
2 e. 27. n. ittl flft. 

The Common Law allows the hunting of foxes^ nod 
other ravenous beads of prey, in the ground cf anothff 
perfon ; thoughiA man may not dig and break the gt'Ottua 
to un*eartb them, withoot licence ; if be doth, the owner 
of the giound may maintain an aAion of trefpafs fur it. 
a Belt* 558; Cn^Joe, 321. An a&ion \yas brought 
againft a perfon lot entering another man’s wastren: the 
defendant pleaded that there was a pheafiint on his land; 
and his hawk purfued it inro the plaintitf ’s ground'^) it 
was refolved that this doth not amount to & fudiciqnt juf- 
tificat'on, for in this cafe he can only follow his^huwk, 
and not take the game, Poph^ 162. Thougit it is fiud to 
be oiherwife where (be foil of the plvniifisnot n war- 
ren* 2 Rd, Abr, 567. If a man in hunting darts a hare 
opon his own ground, and follO\yf and killsHt on the 
ground of another, yet flill the hare is hit own/hecaofe 
of the frefh (uit; but if a man fiaits a hire sipon^o* 
therpeyfon’s gfouiid, and hunts and kills it there/ hjf jS 
fubjcA to an aAion. Otf.Cnr. 553. t ^ 

If a perfon hunt opOn the ground ofnnothcr,fucbbtjiler 
perfon cannot juflify killing of.his dogs; as appeariTjl^d 
R^}l,Ahr* 567. But fee Cro, Jae, 44, 3 hev^tb* 

A perfon may judify a trefpafs m following a 
hounds over the grounds of another, if he do np more 
than is neteflary to kill the fox ; becaufe foxes are noxious 
animals. 1 Torn Rep, 334, §ec NtcMas v. % As. 

558.^ /. 2 . 5 .^. 

Game Kehpbr] One whb has the care of keeping 
and prerciving the ^ame, being appointed ibeieto by a 
Lord of a Manor* 

Game keepers were firfi introduced by the prefent qua* 
lification aA, 22 0/ 23 Cur. 2.c. 2 j ; and varicuis rtgu- 
laciona have been made fefpeding them by fubfrquent 
ilatutes. As alt thefe llatutes fecin td^be in force in lomc 
degree at prefent, and as it is a fubjea interefting to 
Sportfmen, a fhort abllrad of (hem accojJing to their 
chiono'ogy, will be acceptable. 

Tbtflat, 22^23 Car, 2. 2;, authorifes Lords of ma- 
nors of (he degree of an efquire to appoint under their 
hands and feAis Game keepers, who fhatl have power 
within the manor to fe*ze guns dogs, nets, and engines, 
kept by unqualified perfuns, to dellroy Game ; and by a 
wairant from a Jufticc of peace, to fearch in the day 

l time 
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tim 9 jtk( koufe^ of iiai|0%liii«d perfom upon good ground 
iff fufpicion, and toiffiaoiof the afe of the Lord, or to 
deftroy gnns» dog|» Oett» Gs^r« krpt forthe defiruCtion^o' 
the G^tne. iThl* ftntote does doc limlc the nunber oi 
thofe CO whqoi Aich power and aolhoriry may be given, 
'I'heyya/, 4 tif ^ fT. (s/ M* c, *3. $ 4, givcj ro thefe Game- 
keeprrs theiame proce^'on in refiiling oflenders in the 
irlghf'iime, ns the law adbrds to the keepers of ancient 
parks. The 5 Jun.c, I4< § 4* permits any lord or 
lady of a manor to empower Game-keepers to kill Game 
within the manor. 

The Jfat» 9 Jhn, r. 25. § i» enaAs, that nolord or lady 
of a manor lhall appoint more than one Game-keeper; 
within one manor, with the power of killing Game ; and 
bis name (hall be entered with the cletk of the peace. 
And by /lat, 3 Gco i.c. 1 1, the Game keeper who (hall 
have the power to kill Game within the manor, (hall ei* 
ther he a qualihed perfon, a domcftic fervant, or a per* 
(bn employed to kill for the foie ufe of the Lord or Lady 
of the manor. The only uCs^f appointing a qualified 
perfon a Game-keeper is^ to givchim the power, as be- 
fore deferibedfOf fcizing the dog^giMis, and other eogtnes 
ff unqualified perfons within thM^totor. 

Byjiat* 3 I ly no IJM irf a manor is tomake 

or appoint any perfon to be a Gam^ieeffr, with power to 
take and kill hare, pheafant, partridge, or other game, 
unlefi fuch perfon be qualified by faW^io to do; sr be truly 
and property a fervant to the faid lordp or immediately 
^ employed to take and kill /awe for the foie ufe or benefit 
of the faid lord : and any perfon not qualified, or not em- 
ployed as aforefaid, who, under pretence of any quali- 
fication from any lord of a manor, (hull take or kill any 
hare, tfe. or keeper ufe any dogs to kill and defiroy the 
game, (hall for every fuch ofience incur fucli forfeitures, 
pains, and penalties, as are inflicted by the ^a//, 5 r. 
14 : 9 f, 25* By this lad fiatute, 00 game-iee/er c»n 
qualify aqy^perfon to kill game, or to keep guns, dogs, 

Where game Jer/e^j ought to have a Juilice of peace’s 
Warrgpi, to take away guns from unqualified perfons, fee 
305. 

’ By>?if//. 25 G£f». 3.r. 50; 31 Grs. 3. r. 21 , every depu- 
tadon of a Game keeper (hall be entered with the Clerk 
of the peace of the county in which the manor lies ; and 
for g certificate thereof fiiall be charged one guinea. 

y A«.r. 14. i 4, any Jullicc of peace may 
within his county take either game, or dogs, and inflru- 
mcnls kept for the dellru^tion of Game, from unqualified 
perfons, and ret.'itn them for his own ufe. But it has 
been decided, that thought, Game- keepers are liable tp 
the fame penalties as unqualified perfons for killing Game 
out of thtir refpeflive manors, yet io one is julTified in 
taking fiom them their dogs and guns when they are out 
of the limits of their lord’Amanor, even in purfuit of 
Game. 2 IVtlf. 387. 

No Lord of a manor can grant to another perfon the { 
power of appointing a Game-keeper, without a convey- | 
a lice alfo oi the m.inor. A right to a manor cannot be 
tried in a penal aflion under the Game laws. 5 Term Rjep^ 
jq. This power of appointing a Game-keeper has, no 
doubts introiiucrd the very erroneous notion, that a lord 
of a miinorbas a peculiar right to the Game, fuperiorto 
flku of any other land owner within the manor, ahhough 
the efia^e of fuch land owner be a iufiicienc qualificacicn 
to entitle him to iollow me amusements ot a ipotUiq^D.^ 


GAMING. 

Gam^-keepera we have fisen, were firft created by /o#, 
22 bf 13 Cor. 2. c. 25 ; by the preceding qaalification-a£t». 
7 i.r; 1 1, their power was given to the conftable 
and headborough ; and it (eems th&t it was transferred t^ 
the pes(bns appointed by Lords of mtnori for no other 
reafon chan becaul'e it was probable they were the molt 
incerefted in the prefervacton of the Game, by having in 
general the mofl exreo(ive range toptirfiieitin, w/s. upon 
their own efiates aqd wafies. And the 22 23 Can 

2. c. 2 3, appears to be the firft ieftance, either in our 
ftatutes, reports, or law treati(esin which Lords of ma- 
nors are diftjnguifhed from their land-owners with regard 
to the Game, a Cmm, 4 1 8. »• 

Appointment of a Game-kbspbr, by a Lord of a 
Manor. 

T O ill People /s theft prefents fiall come, I. T. 

lord A. lord of the manor ef B. in the leunty of, 8cc» 
have [hj virtue of fexferal oHs <f parliament lately made fof 
the prefer vation f the Qame) nominated, authorifed and ap» 
pointed, and by theje prefeuts do nominate, authortfe and ap* 
point E, D. of, &c» to be my Gamekeeper of and nauhin my 
manor, fiftc. in the county of tcz. afortfaid^ with full power 
and authority, according to the direSiion of the ftatutes in that 
cafe made, to kill Game fur my ufe ; and to take and fetza all 
fttcb guns, gityboundt. Jetting dogs, and other dogs, ferrets^ 
trammels, he^s, or other nets,fuara or engines, for the taking, 
killmg or deHroying of hares, pheafants, partridges, or other 
Game, as within the fatd minor, of, Scq, and the precinSlt 
thereof, Jhall be kept or ufd by any perfon or pt font not /r- 
gally qualifed to do the fame ; and farther to ah and do all 
and every thing and things which belong to the office of a Game- 
keeper, purjuant io the dite^ionfthe/aidaSiof parliament, 
during my will and pkafure ; for which this JhnV be his fuf 
fluent wairant. Given nndir my hand and feal. See. 

GAMING, OR GAMES UNLAWFUL, Ludi ^ani. 
The playing at tables, dice, cards, Qfr. King Ed. 111. 
in the 39th year of his reign, injoined the excrcife of 
(hooting and of artillery, and forbad the cafting of the 
bar, the hand and fooc-balls, cock-fighting, ffTtf/zor ludos 
vanos ; but no efied followed from it, till they were fonie 
of them forbidden by aft of parliament. ii/?ry. 87. In 
the 28/^ of Hen. VIll proclamation was made againfi all 
unlawful games, and commifTions awarded into all the 
counties ^ England, for the execution thereof; fo thiit 
n all places, cables, dice, cards and bowls, were taken 
and burnt, ^tow^s Annals, 327. Ac length by flat. 33 /f. 

8. c. 9, the Legi(latu;e Interlered; and Juliices of peace, 
and head officers in corporations, are by chat ad impow- 
ered to enter boufes fufpeded of unlawful Games ; and ta 
arreft and imprifonthtgasm/iers, ci|l th^ give fecurity 
not to play forthe future : alfo the pet Tons keeping un- 
lawful gaming-houfts, may be comoitteed by a juftice, 
until they find foretieSnot to keep fuchhoufes ; who (hall 
forfeit 40 j. and the Gamefteri 6 s. 8</. a time : and if the 
King licAife the keeping of Gnming-houfes, it is againlt 
law, and void. — The fame ftatute alfo provides that, no 
artificer, apprentice, labourer, or fervant, (hall play at any 
tables^ teonb, dice, cards, bowls, ftfe. out of Chrijlmas 
time, on pain of tos. for every offence ; and at Chrijl^ 
mas, they are to play in their mailer’s houfe, orpreiencet 
but any nobleman^ or gentleman, having 100 /• pei an- 
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ffiM etate, my lfi^lii^li{«J*erraau c« ^tay 

fii the predeAi of k{s honiStt garden, at OMiitt'diae, 
tables# or other gillies, at well aOMUig thelaralm^ as 
others repairing thithtn-* Tbb a£t is to be prodalmed 
once a qaaiter, in every marieet^cown by the mrpe^ivb 
mayors, &f. and at f very affifteand feffions. 

Apcrfon was convided of keeping a cock pit; and 
the Coart re folved it to be an onlawfal Gamoi within the 
yfa/. 5 3 8. t. 9, and fined him 40/* a day. Ktb* 510. 

But if the guefta in an ion or tavern# caii for a pair of 
dice, or tables, and for their recreation play with them# 
or if any neighbours play at bowls# for cjheir 'rccreattoo# 
or the like, thefe are not within the ftatote ; if the honfe 
be not kept for Gaming, nor the Gaming be for lucre or 
gain. Dalt,c, 46. 

By the /fat. 16 Car. a. c. 7, if any perfon, of what de- 
gree foever, (hall by fraud, deceit# or unlag'ful device# 
in playing at cards, dice# tables# bowls# cock-fighting# 
horfe-races# foot-races# or other Games or paftimes# or 
bearing a ihare in the ftakes# betting, tsfc* win any mo- 
ney# or valuable thing# he flialt forfeit treble the value# 
one moiety to cbe crown, and the other to the party 
grieved, profecution being in fix months; in default 
whereof, the lall mentioned moiety is to go to fuch other 
peifon as will prolecute within one year, And by the 
laid flatute if any perlon fhall play at cards# (sfc. other 
than for ready money; or ber, and (hall lofe above 100/. 
at one time or meeting, upon tick ( f. e ticket) he dull 
noi be bound to make it good, but the con trad or tick 
and (ecuricy (hall be void# and the winner (hall forfeit 
treble the value. 

By the flat gJtte. cap, 14, all no/r/# d///r, hoeds,^ judg- 
tneutSi mortgages, or etkei ficunUes, given for money won 
by playing at cards, due, tables# tennis, bowls# or 
o(her Games ; or by betting on the (Ides of fuch as play 
at any cl thole Games, or for rc^ ayment of any money 
knowingly lent for fuch or betting, (hall be void : 

And where lands are granted by fuch mortgages or fecu- 
riiies, they fliall go to the next perfon# who ought to 
have the fame as if the grantor vveic aclualiy dead# and 
the grants had been made to the pet (on fo intitled after 
the death of the pet Ton fo inci^mbering the fame. If any 
perfon phying .'ll cards# dice, or other Game, or betting, 
ihall hfe the rvalue of lO /. at one time, to mte er mote perfont, 
and Jhallpny the money, he may recorder the money loft by ac^ 
tionof dtbt, within three months afterwards; and if the 
Infer do not fue# any oOnt perfon may do it# and recover 
the fame, and treble tie nalue coHs, one moiety to 
the proiecutor, and the other to the ;oor : And the* per- 
foD pro(ecuted (hall an(wer upon oath# on preferring a 
bill to difeover what (urns he hath won.-^^erfons by 
fraud or /// ptadue, in playing at cards, dice# or by bear- 
ing a (hare in the flakes, \3c, or by betting, winning at^ 
fum above 10 L {kioMfeifett five times the value of the thing 
won, and fnjfer fuch ttfamy and cot poral pnnijhment, as in 
oi pctjktj, being convicted thereof on indi^l- 
inenc or information ; and <he penalty (hail be recovered 
by adlion# by fuch perfon as^will fuc for the fame. And 
il any one (ball aJfauU and beat^ or challenge to fight any 
Other perfon, on account of rogney won hy gaming, upon 
cOnvi^ion thereof, he (hall fotfat all hts goods and ftffer 
imptijonment for years. Alio by this fiatuce, any two 
or more Juft.ces of peace, may canfe fuch perfons to be 
brought before them as they fuiped to have no vifible 


ttr. m Mbtidii them « enA uttlklAbi 

it «ppet>'lhftC Iht prkicipal pmoftbeir mqpmMt ia g 4: 
by other umm than gemh^, the JaAiceeihalt require fis 
curMes for their good behaviour fcr i^cwdivemoirth; 
and in default of ftich fibenrity# commit them to prifou 
until they find it: And playinr or betting during the 
time# to the value of ao/. iheU be deebied a breach 
of good behaviour, end a forfeitun^ of their recogni- 
fanees. ' 

Where it (hail be proved before any Joflice of peace# 
that any perfon hath ufed unlawful geumt contrary to 
d/or. 33 /fee. fi.r.p, the Jufticamay commit fuch offen- 
der to prifoo,! till he enter into a recogaifance that ha 
(bail not from thenceforth, at any time to come, play at 
any unlawful Game. Stat. t Gee. 2. cap. 28.-<*Fov better 
preventing exceflive and deceitful gaming; the ace of 
hearts, faron, baiTec, and hazard# are declared to be lot- 
teries by cards or dice ; and perfons fetting up thefit jgawrr 
are liable to the penalty of 200^ And every perfon who 
(hall be an adveiyurer# or play or (lake tbereiu, forfeits 
jo/. Likewife tlie fale of any^oufe# plate# tfr. in the 
way ofi lottery by cards, ^c, is adjudged void# and the 
things to be forfeited 4# any perfon chat will fue for the 
fame, iz Geo 2, cap, 2^.—- The yawf of pafTage# and all 
other games with one or more dice# or any thing in chat 
nature, having figures or numbers thereon, (back-gam* 
moo and games now played with tho’ 9 ^ tables only ex- 
cepted) (hall be deemed games or lotteries by dice, within 
the fiat. 1 2 Geo a* e, zS 2 And fuch as keep any office of 
table for the fsddgame, Ue, or play thereat, are fabjeft 
to the penalties in that a£l. Stat, 13 Geo. z. cap. 19. 

Playing at, or keeping any houfe or place for playing 
at the game of roulet, otherwi(e roly-poly, or any other 
game with cards or dice already prohibited, incurs thq 
penalties in Stat, iz Geo, z. cap, z8« Pei Tons lofing 10/. 
and paying the fame, may fue the the winner# and reco- 
ver the (ame with coffs : And on a bill in equity the court 
mav decree the fame to be paid. The perfons who have 
jurifdidion to determine informations on the (latutes 
ngninil gaming, may fummoa wiinefTcs, who, on refufing 
to appear and give evidence, (hall forfeit jo/. No pri- 
vilege of parliament fhall be allowed on profecutions^’^for 
keeping a Gamiog houfe. Perfons lofing or winning lol. 
at one time# or 20/. in 24 houfi# may be indidled and 
fined five tianes the value to be paid to the poor. Stas, iff 
Geo. 2, c. 34. 

By fiat: yi Geo. x.r. 74, If any perfon licenre 4 to 
fell liquors (haM knowingly fuffer any gaming in their 
hoUlA or grounds, with ca^, dice, draughts, (liuf- 
boards, miffiifippi, or KUiard cablet, nctules# or 
nint^ilt# by any fWaneymen, labourers, fervaots, nr ap- 
prentices, he (hall forfeit 40/. for the firfi, and 10 l.^tssr 
every /ubfequenc, offence ; three-founhlto the poor# and 
one- fourth to the informer.— -Any journeyman, tsfe. fo 
gaming, (hall forfeit from 20 j* to jr.— No urtiofiiti lo 
be granted ; but appeal given to the next Sefiions; and 
perlons ppiuMhed by this a£l, not tube poniihed by any 
other law# 

See the fiat, aj Geo, 2. e. 36, againff unlicenfed houfes 
for mufick, dancing, thd keeper o( which, (hall for- 
feit zoo/, and further this Dii^l# title Bawtfy h.uftx Play- 
h^ufts ; and 1 Sa/b. 34^, $ : $ H^od. 13 : ilW. Ca. 12S 

Prom the above (laruies aod the (everal determinations 
in the Docks# it may be oblerved# that ai common 
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at cards, dice. CsTct when praiUred ianocently, 
and as a recreation, was oor unlawful. 2 Vtnf^ 175* But 
cntnvsio^ gamhii^Uufis were always con/idrred as Duifancea 
in the ey^ of ahu jaw. 1 Hxvak. P* C r. 75. ( 6 : and as 
the pradtice was found to encourage iJleneTi and de- 
bauthery, the flaK 33 /f. c. 9, was paiTed to reHrain it 
among the inferior fort of pro pi-*. And on this iUcute 
Niy had a writ to remove h»^Mg»alUet as common nui- 
fances. 3 Kfh 465. Gcncicmen were ho vever ilifl left free 
to purfue their pleaftire in this WMy^ until the ^a/. 16 Cat. 
2. c. 7 ; thr preamble of which Bates the inconveniences 
to be remedied as arifing from the immodejate ufh of 
Gaming. The provifions of this ftatuie however were 
Toon found to be infunicient; and the fiat, Ann. c. 14, 
was made for the more efFeflually fupprefling this per- 
nicious vice. The rubfequenc Bacutes, already enume- 
rated above, fuprradded further penalties to rellrain this 
fa ill itm able crime which may fays BlaeifivUy that 
our laws agninft Gaming efe not fo deficient, as ourfelves 
and our magifiraies in puittog thoie l|ws in execution. 
4 Cof){-n, 173. , 

Bitting on horft-racts is witbiQ tht Mneral word»‘of the 
fittt. 9 Ann c. 14; (othei GamefsttillCnper,) s Si$a. 1159: 

2 HAj. 307. See Blac\. Rep 70^i!ld thisDiCf. tit. Horfit- 
tmes , — So is Ctukct. 1 M'i^paft x,/K 220 So is a foot* 
tnctx and a foot-man running agttniltiaie is afoot-race: 
but to bring it within the Batute, it muB appear that a 
perfon was engaged in fuch Gatne, and a wager was laid 
« on his fide. 2 fPilf, 36-^But on a wager between two 
perfenson the lives of their two fathers, the winner has 
been allowed to maintain an a^ion. Bmr. 

* Where twoperfoni played 21 alt feursfot two guineas a 
game, from Mm:iay evening to Tue/day evening, with- 
OQt any interruption, except for an hour or two at dinner, 
the plaintiB' iott fourteen guineas, for which he brought 
his afiion on flat. 9 Ann. c. 14, and this was held to be 
one fitting — One tme in the ad means one Bake or bet ; 
and IS diBinguiihcd from one fitting, which means acourfe 
of play where the company never parts though the party 
may not be adually gaming the whole time. 2 Black. 
Rep. 1226. 

On a convidion for Gaming under fiat, g Ann. c. 14, 
the judgment is only that the defendant \$ ecuvr^edi and 
the Cjurt cannot fer a fine of five times the value, but a 
new action mtiB be brought upon that judgment for the 
forfeiture^ 2 Stra. 1048. 

The riaiutes againll Gnroinghave rendered it now lefs 
frcq.ien.Iy neicfijry to refort to Courts of Equity, which 
jippe ir to have often interpofed, prior to the fiat. j6 Car. 

2. t^T ihe purpofeof rcBraining the winner from pioceed- 
)Mr at law againB the Infer upon the fecurity which he 
had ob ainrd for the money won. See 14 Ak. 8 p/. i, 

5. 2£^,Ai 184: Chan. Rep. 

It i« obferv.ibie that the i6Ca;. 2, declares that 
the eof^traff for money loB at play, and all pteurities given 
for it fhail be utterly void ; but the dai. 9 Ann, confioes 
iifelf to the ftnvntirs for money won or leat at play.*— 
Upon whkii it has been determined that though both the 
bcunty anfi thecontrad^are void as to money tirsvat play, 
only thd fecurity is void as to money knt at play : and 
chat the contrad remains, and the lender may masotain 
his adion for it. 2 Bart. 1077 : 2 5 /ra. 12^19. ^ > 

The Batutes having declared the fecuiiry void, « bill 
of exchange given for money won at play, cannot be ic- 
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fidenmon. md witHtMt <if{.ioai vkeal th<r 

conStt^ntum tK* n the lusd* jtT 

an iAnootnt and hnd fidjf (rolder. <a 1155: 

^36, 736, And it feCma that if moiiev be paid on fuch 
fecurity, it may be recovered back : (pi payment undae 
a i^id fecurity cannot be fupported : nor does the limi- 
tation of three months, (within which timh the lofer of 
mcmey adually paid at the time it is loB mnfi Ving his 
adion ip recovi^r u back,) extend to paymentsomaccoont 
0/ fuch void fiejjttriries. Amhl. 269. 

For furtber^atter relative to Gaming, fee alfo this 
Did. titles Jfuifimeei Hunger. 

GANG -DAYS. Dies Lu/bationis.'] gang-vseeks are 
mentioned in the laws of King Athelfian. See Rogation 
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GAOL AND G.<\OL£R. 


G \0L A» Fr. Geole, i. e. Caveeda, a cage for'birds ; ufed 
metaphorically for a prifon.] A Brong place or houfe 
for keeping of debtors, ffie. and wherein a man is 
reBrained of his liberty to anfwer ah ofience done againB 
the laws : Every County nath two gafds, one for Debt- 
ors, which may be any houfe where the Sheriff pleafes \ 
the ocher fer the peace and matters of the crown, which 
is the Courty Gaol. 


I. Of Brewing aud Repairing Gaols. 

If. To what Place, and at *wbofe Cbaige, Offhtdets ate 
to be committed ; and bow they ate to be healed and ir- 
gulated. 

III. Of the Offemt of breaking Gaol. 

I. Gaols are of fuch univerfil concern to the Public, 
that none can be ereded by any ie(i authoriry than an 
ad of parliament. 2 Inft. 705 Ail prtfons and gaols be- 
long to the King, although the Subjed may have the cuf- 
tody or keeping of them. 2 /«/?. 100,589. It is faiJ, 
that none can claim a prifon as a franchile, uniefs they 
have alfo a gaol-deli very ; and that therefore the Dean 
and Chapter of IFtHmmU^r, though they have the ^uBcdy 
of the Gnteboufe pnfon, )et as they have no gaoI-delivery, 
muB fend a kalendar of the priloners to Newgate, i Salk. 
343: 7J/0,/. 31. 

By fiat. 14 Ed. 3 cap. 10, itisenaded, that the Sheriffs 
fhall have the cuitody cf the Gaols as before, and /hall put 
in under-keepers for whom they will anfwer. This Ba- 
tuce is confirmed by fiat. 19 //. 7. cap. 10. 

Although divers lords of liberties have the cuBody of 
prifonsjand fame in fee, yetthe prifon itfeif Is the King’s, 
pro bono fuHico) and therefore it is to be repaired at the 
cominon chargp. 2 Infi. 589 4, 

The Juftfcei, or the greater number pf them within 
the limits of their commiBioo, upon prefencmenc of the 
Grand Jury at the afiizes(or feflions ; fiat. 1 1 Gio. 2. r. 
29. f ly,) of the infufficiency or inconveniency of the 
County gaotmaycontradi with any perfon fortbe building, 
finiihtng or repairing the fame. Stats^ \\ ffi it lF,%.c. \g. 

The expence thereof to be paid by the 1 rcdfut'er 
out ^ the general county rates, flat. 12 Geo.t. § 29. But 
this, (by fard Stat. wfA \ t IV. 3,) not to extend to gaols 
held by inheritance, nor Hb charge any perfoos in any 

town 
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town or Ubcrtjf wKieh have comnoii gaoI» for Monh 
mnd commlSo^eH of aflirepf gaol-delivery^ with aldy of- 
feflment to the making the cdminQii gaol of the Ihire. 

24 Geo. $./. 2. the Joftkes, at tfcair gc- 
neral^uaher feiCons^ or the major part of thein« not be- 
ing lefa than feven, on prefentment made by the Grand 
jar/t of the infufficiency^ inconVeniency* or want of re- 
pair of the gaof, may contraft for the buildipgi repair- 
ipg» or enlarging the fame : or for ereQing any new gaol 
upon any fcite within two miles from tha^f the old gaol ; 
and in that cafe for the felling the old the fcite 

ChereofA and the materials and land 
In certain cafes alfo Jaftices may build in any 

part of the county ; which is alwayl tbroP' divided into 
feparate apartments with divers conveniences iof the" be- 
nefit of the health and morals of the prifbners^ which are 
enforced by flat. 3 x Geo. 3. c, 46. 

II. Jeftices of peace may not commit fcloits» and other 
criminals CO the in London, or other grifons, but 

the common gaols, for legally they cannot xmprifon any 
where but in ihe common Co. Lit. 9, 119. But the 
houfe of correction, and the counters of the Jheriffs hfLon 
don, are the common prifons for offenders for the bieach 
of die peace, Iflc. 

By flat. 5 Af. ^.cap. 10, it is enadled, ** That none 
fhall be imprifoned by any jufliceof the peace, but only 
in the common gaol, faving to lords and others, who 
hvtst gads, their fratichife in this cafe/*— This Aaiute is 
only cieclarurory of the common Jaw. 2 Inft. 43. 

But the court of King’s Bench may commit to any 
prifon in tise kin^dou which they thall think moll proper, 
and the oA'enJer To committed or condemned toiinprifon- 
nient cannot be removed or bailed by any other court. 
Mo-n ii 66 /)/. 91 3 : I 6V. 145. See^^r. 31 C. 2. r.'a. f x 2. 

And as piifuiurs ought to be committed at firft to the 
proper priion, fo ough^ they no^ to be removed from 
ihcncc, except in Tome fpecial cafes. To which purpofci 
by the faid flat. 31 Car. 2. c. 2. fe^. 9, it is eiiaded, 

Thar if any Subjr^ of this realm (hall be committed to 
any piifon, or in culloJy of any officer, for any criminal 
or fuppofed criminal matter, he (liall not be removed into 
the culUicly of any oilur ; unlefs it be by a habeas corpus, 
or other legal writ ; or where the prifoner is delivered to 
the ccnilable, to be cairied to Tome common gaol ; 
or where any perfun is fent by order of any judge of af- 
fjfe, orjulHceof the peace, to any common work-houfe, 
or houfe of correClion ; 01 where the prifoner is remov- 
ed fr( m one prifon to another within the fame county, 
in order to a trial or difeharge by duecourfe of law; or 
in cafe of ludden hie or infe^^ion, or other neceffity ; 
upon psin that he who makes out, iigns, or counterfigns, 
orobey^i or executes fu^h warrant, (hall forfeit to the 
party giicved ont hundred pounds for the firji oifedee, two 
hundred pounds for the faond, Iflc.** See Jlat. 19 Car. 2. 
cap. 4, for impowering juTice's of the peace to remove 
prifoner* in cafe of infcdlion. 

By flat. 1 1 Cs* 12 //V/. 3. c. 10, All murderers and fe- 
lons fhall be imprifoned in the common gaoi, and the (he- 
riSs lliall have the keeping of tha gaoL 
. -OAcnders committed to prifon, are tobeisr the^charges 
af their conveying to gao/; or, on refufal, their goods 
fhall be fold for chat purpofe, by virtue of a julltce of 
eace’s warrant ■; and if they have ho goods, a tax is to 
e made by conjiables, lie. dO the Inhabitants of the pa- | 
rifh where the offirnders were apprehended. StaJh* 3 Jac^ 
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t. cap. 10. And hyflat. 27 Geo. 2. r. 3, The expence of 
conveyioz poor cifenderM lO gaoi, or the houfe of correct 
tfon, Ihafl be paid fay the treafurerof the county, ex- 
cept in Mtddlefex. 

For the Reisef of Prijwers in gaols, ju dices of pence ia. 
feflions have power to tax every pariih in the county, not 
exceeding 6/. 8 if. per week, leviable by condables, and 
dtdributed by collectors, Gfc. 14 f/is. cap. 3. See alfo 
flat. 12 C, 2.C. 29. And by Geo, 3. e. 46, the 

judices in felTions may order fech Turns as they (hall think 
neceiTary to be paid out of the county-rate towards af- 
fiding fuch prifonerf as are not able to work, or being 
able, cannot procure employment fufficient to maintain 
themfelves in food and rauaenc, and not otherwife pro-> 
vtded for by law. 

Various providons have been, from time to time, made 
for the relief ot" poor prifoners, and felting themcowotk. 
By flat. 22 fsT 23 Car. 2. e. 20, It is enadled, ** That ail 
ftieriffis, gaolers, kfle. Oiall permit their prifoners to, fend 
for tiecel^ry food where they pleafe; nor demand any 
greater fee for theb* commitment or difeharge, than what 
is allowable.’^ Alfo it is thercj>y direded, that an in- 
quiry be made into all charities given for the bent fit of 
poor prifoners. / 

By flat, 29 Geo, 3. c. 67, Every gaoler is, on forfeiture 
(of 50/. if a county gaoler, and 20/. if another ;) to de- 
liver in at the feffions yearly, a certificate 

dating how far the provifions made by various datutes 
for Ike benefit of prifoners, are obferved in his gaol.— ^ 
The following are the datuteato be particularized in fuch 
Certificate: 

' ** The flat, 22 23 Car, 2. c. 20, enafls, that felont 

and debtors (hail be kept feparate ^Stai. 24 Geo. 2. c. 
40, enadls. That no gaoler ihall fell, lend, ufe, give 
away, or ludtr any fpirituous liquors within any gaol ; 
and that a copy of the claufes prohibiting thereof diail 
be hung up in the gaol. — Stat. 32 Gto, 2. r. 28, enads. 
The clerk of the peace diall caufe a lid of the fees pay- 
able by debtors, and the rules and orders for the govern- 
ment of gaols and prifbns, to be hung up in the court 
where the affifes or feffions are held, and fend another 
copy to the gaoler, who Ihall caufe the fame to be hung 
up in a confpicuous prt of the gaol. — S/at. 13 Geo^ 3. 
e. 58, enadls that clergymen may be provided to officiate 
in gaoIs.^Stat. 14 Geo. ^.c, 20, enadls that perfons ac- 
quitted, or difeharged on proclamation for want of prqfe- 
cucion ihall be difeharged immediately in open cour( and 
without fee.— Stat. 14 Geo. 3, c. 59, enadls thatnhe v^^lls 
and ceilings of cells in gaols dial! be feraped and 
white-waihed, at lead on^ a year : that the CilU 
fhall be kept clean and fupplied with frefh air by 
ventilators, that there dial) be two rooms fetajMrt, 

for the fick— chat a warm and cold bath or bathing tubs 
fhali be provided— that a Surgeon, or Apothecary fhall 
be appointed with a falary— 'rhat this adt fhall be hung 
up, in the gaol.’^ And by flat. 3 a Geo 3. c. 45, Prifon- 
ers difeharged mtiy, on application, be conveyed to their 
fecclcinent by a vagrant pafs,. See title Vagtant, 

Thus humane have the Legiflacufe coniinually fhewa 
themfelves, in repeatedly interfering for the health* and 
comfort of thofe who are con fidered generally as the mcce 
oac«cadsof Society; to employ them alio in ufeful induf- 
try, and thus turn their minds to good from evil, has been 
another attempt no iefs praife-worthy than the former. 
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The Joftices in getteriT feiBons may provide a conve- 
nient ftock of maceriale fpr (ecting poor prifoners to work, 
to be paid for by the treafurcr out of the general county- 
rate : and may pay and provide fit perfons to overfee and 
fee fuch prifoneri on work ; and make the orders needful 
as to regulating the accounts, for punilhiiig ^eleda and 
■abufea, and for bellowing the profits ol their labour for 
the rdief of the pnfoners. iS/n//. 19 C. a. r. 4. § i : la 
’Geo, 2. c. 29: 31 Gto. 3. c. 46. 

As to other matters relative to the eafe, or to prevent 
the opprefiion, of Prifoners, fee this Did. title HaSeas 
Corpus i Tran/imtathn ; ^rejt : ana Burn's y % tit. Gaol* 

III. The offence of Prifin^hreaklup^ by the common 
law, was no lefs than felony ; and ibis whether the party 
w^cre committed in a criminal, or civil cafe, or whether 
he were adually within the walls of the prifon, or only 
in the Aocks, or in the cullody of any perfon who had 
lawfully arrefted him, or wl>e«hcr he were in the King’s 
priibn, or one belonging to lord, or franchife. 2 Infi. 
589 : Siaundf, C, 3* • Car. sio. 

But now, by the ftatutc i z.Jiat. 2. de frangenlibus 
pfifinam^ ^ None from henceforth that breaketh prifon 
ihall have judgment of life, o# member, for breaking 
of prifon only, except the caudb which he was taken 
and imprifoned did require fbth judgment, if be had 
been convict thereupon according to the law and cuf- 
toiti of the realm ; albeit in times pail it hath been ufed 
otherwife.” So that to break prifon and efcape^ when 
one is lawfully committed for any creafon or felony, re- 
mains IHII felony, as at the common law ; and to break 
prifon, (whether it be the County gaol, the Hocks, or 
other ufual place of fccurity,) when lawfully confined upon 
any other inferior charge is dill punilhable as a high 
wr/dmeanor by fine and imprifonment. 4 Comm* e. 10 : 
2 Hawk* P* C. i. 18. 

Any place whatfoever, wherein a perfon under a law- 
ful arrcll for a fuppofed capital oiFence is refirained from 
his liberty, whether in the Hocks or Hrect, or in the com- 
mon gaol, or the houfe of a condable, or private perfon, 
cr the prifon of the Ordinary, is a prifon within the lU- 
tuie. 2 Infi. 589: Djtr. 99. pL 60: Crom* 38 : Cro* Car* 
210 : HaU*s P* C* 107. 

There muft be an aflual breaking, for the words 
frrgit pri/ofiam, which arc neceffary in every in- 
didmenc for thisoHbnce, cannot be fatisfied without fome 
a^ual force or violence ; and therefore if the prifoncr, 
without the ofc of any violent means, go out of the prifon 
doors, which he finds open by the negligence or confent 
of the gaoler, or if he efcape through a breach made 
by others without his privity, he is guilty of a mifdtmsamr 
only, and not of felony, z Inji* Hale's P. C* \o% i 
Btaundf. P. C. 31. 

Nor will the breaking of prifon, which is neccHitaced 
by any accident, happening without any default of the 
prifoner, as where the prilon is fired by lightning, or 
otherwife, without his privily, and he breaks out to favc 
his life, come within the flatuie. Pkvid* 136 ; 2 In/l* 596 ; 
Hale's P* C. 108. Nor is it felony to break a prifon, un- 
Icfs the prifoncr efcape. Keilw. 87. a., 

If the imprifonment be for any ofiTence made capital 
by a fubfequent Hacute, the breach of prifon is al pneh 
within the aa of i Bd. t.ftat* 2, as if the offence bad al- 
ways been felony ; but if the offence, for which a .man 
is committed, were but ntrefpafs at the time when he 
breaks the prifon, an^ afterwards become feli^y by la 


fubfequent aateer; ud^^fedaimltted forhiirfif 
dangerouily wounded a mte, lylkiafierwaSrds dies, bretita' 
the prifeu before he dies, the Mtun of law, to 

many porpofes makes the ofibncf. a felony ^all . 

not be carried fo far as to make tbd lirifoq-breach alfb n 
felony, which, at the time when it was committed, was 
but a mifdemeanor. Hale's P. C. 1 08 : 2 hjl* C9 1 : PlowJ. 
258. ; , 

It feemt the better opinion, that if tbe ofFenoe, for 
which the ^P^ras committed, be in truth but a tref- 
pafs, the felony in the mittimus, will not make 

the breaknqj^K the gaol amount to felony ; and that oa 
the ocher fid^^ the offence were in truth a capital one, 
the calling it a trefpafs in the mittimus will not bring it 
within the Hatuie; for the caufe of imprifonment is what 
the Hatute regards ; and that is the offence, which can 
neither be leilened, nor increafed by a miHake in the 
mittimus* But for this, fee 2 Hawk* P. C c. iS* 

The offence of breaking prifOn is but felony, whatfo- 
ever the crime were for which the party was committed, 
unlefs his intent were to favour the efcape of others who 
were committed for treafon, for that will make him a 
principal in the treafon. 2 Hawk. P* C. c* 18. 

The felony of breach of prifon is within cl€rgy». 
though the offence for which the party was committed be 
excluded clergy. 1 ffal. H* P. C. 6x2. 

He that breaks prifon may be proceeded againit for 
fuch crime before he be conviAed of the crime for which 
he is committed, becaufe the breach of prifon is a didinft 
independent ofience ; but the Iheriff’s return of a breach 
of prifon is not a fuHicient ground to arraign a man, with- 
out an indidlment. 2 Hawk* P. C* c* 18. 

It is not fufiicient to indid a man generally, for having 
felonioully broken prifon ; but the cafe mujl be fet forth 
fpeciallyt that it may appear he was lawfully in prifon, 
and for a capital offence. Hale's P. C. 109 : 2 htfl, ^91. 

^ If A. arreH B* for fufpicignAnd carry him to the com- 
mon gaol, and there deliver him ; if he breaks prifon and 
be indiifled on it, there muft be the following averments 
in theindifiment : that there was a felony done, and that 
A. having probable caufe to fufpedl B* had arrefted and 
committed him, and that he broke the prifon ; all which 
muft be proved on the trial. But where a felon is taken 
by capias and committed, and breaks prifon, there needs 
no fuch averment, l^e* becaufe all appears by matter of 
record. 2 Injl* jgo : Hal. Hi/t* P. C* 10. 

For further matter relative to Gaols and Prifoners^ fee 
this Di£l. tides Arre/l : Commitment : Debtor : Efcape x Ex^ 
ecution : Palfe Imprifonment : Infolnsent : Marjhalfea : 2 
Hawk. P. C. and the title {Gaoler) immediately following. 

GAOLER. The mafter of a prifon ; one that hath the 
cuHody of the place where prifoners are kept. Sheriffi 
muft make lacYi gaolers for which tb^ wjll aiifwer. But 
if there is a d^ult in the gaoler ^ aabn lies againft him 
for an efcape, tic* 2 Bi^* 592. In common cafes, the 
fiteriff^ or gaoler 9 is chargeable at the diferetion of the 
party ; though the Jberiff is inoft ufually charged. He 
who hatlr tbe^cuftody of the gaol wrongfully, or of right, 
Ihall be charged with the efcape of prifoners; and if he 
that hath the. aflual poHeffion be not fufiicient, his fu« 
perioKr ihall anfwer. 2 Hawf. P* C* 

It is faid that for his own fecurity a gaoler may hamper 
a felon with irons to prevent his efcape. 1 Hal* H. P. 
j6oi : Dolt* r. 170 : and that ngaoier is no way punilha- 
ble tor keeping even a debtor in irons, 2 Hawk, P. C, 

But 



GAOL. 

Sill ii bill bffivoi 93 iM've 4 that thii prxkee« 4 !att fven |ath« 
caAof (miicb more in rjiatof a 4 eblo^)^no>^ 7 ^ 
i 9 teifd<M wbcrptheofli^rbaijiafiroaiofitpfHrlllffiiafei 
as wbare tbo prifoaer ip unraiv. or makti any attempt 
tp that purpofe ; bar otherwUa not^ithfiaiultQg the too 
commoQ praftice of gaoterif it feemi altogether uavrar- 
rantable, afid contrary to the mildaefii ana hnipanity^of 
the laws of $nj^laHdf by which gaolers are forbtddcD to 
put tbejr prifoaers to any paia of torment: and Lcrd 
Cokt^ z Infl, 381. is exprefti chat by Cheiipinmoa law it 
miglu not be done, t H^H.bot. An^f the gaoler 
keep the prifoner more llridly than he ol^bt of right> 
whereof the prifoner dieth» this is felony^n the gaoler 
by the commoo law. And this is the caufe that if a 
prifoner die in gaol the coroner ought to fit upon him: 
and if the death was owing to cruel and oppreffive ufage 
on the part of the gaoler^ or any officer of htt^ it will 
be deemed wilful murder in the perfon guilty of fuch du^ 
refs, 32i|,a. But if a criirinal endeavour* 

ing to break the gaol« aflauir nis gaoler* he may be law- 
fully killed by him io the affray. 1 Hitwk. P, C.: 1 
H, 496. See auu GmI ill. and this Di£t. titles Efca^e : 

MurdtTn 

A peribn in execution in the King's Bench prifon was 

S ut in irons by the Marlhal : and the Court ordered the 
fdrlha) CO keep his prifoner according to lavj : and in this 
cafe they faid (.he gaoler might jullify putting him in 
irons if he feared an efcape ; or if the prifoner was un- 
ruly. 7 52. In the/ecpnd year of Qco. 11 * Sir WiU 

ham Rich being laid m irons in the Fleet prifon* had his 
irons taken off by order of the Houfe of Commons; who 
thereupon began an inquiry into the conduA of Qaolers* 
which produced fome of the wholefome laws mentioned 
hereafter^ and under title GaoL 
By fiat. 14 Ed, ycap* io» ^ If any keeper of a prifon* 
or under-keeper* by too great *^urefa of imprifonment* 
and by pain* make any prifoner that he hath in his ward 
to become an appellor againft his will* he is guilty of 
felony.” See title AueJJa^y, 

By Jlat.^Ed.^.c, IQ, It is enafled* that the Sheriffs 
and^Wor fhall receive* and fafely keep in prifon* from 
henceforth fuch thieves and felons* by the delivery of 
the couilablcs and townfliips* without taking any thing 
for the receipt ; and the ju^ices ttydeli vt? the gaol, Jball have 
p§<W€i to heat their complaints^ that will complain againjt the 
Shetiffs and Gaolers m fuch ca/e^ and moreover to punijb 
the Shedffs and Caolets^ if they be fopnd guilty. 

By fiat. 3 H. 7. c. 3, The Sheriff and every other perfon, 
having authority or power of keeping of gaoU or of pri- 
foners for felony* fhall certify the names of all prifoners 
in his cuftody to the juflices of gaol-delivery. 

If any perfon affault a gaoln * for keeping a prifoner 
in fafh cuilody* be may be fined and impriioned. l Hanvk, 
P. C. Where a Gaol is broken by thieves* the Gaolet is 
anfwcrabic ; not if it be broken by enemies. 3 Jftfi. 52. 

It feems clearly agreed* that a Gaoler by fuffering vo- 
luntary efcapes* by abufing his prifoners* by extorting 
unreaionable fees from them, or by detaining them in 
gpsol, after they have been legally difeharged* and paid 
choir juft fees, forfeits bis office; for that in the grant | 
of every office it is implied; that the grantee execute 
it faithfully aud diligently. Ce. £//. 233 : 9 Cs. 5 .-3 
Jded» 143. 


B; If/. 9 ^ 9 3* e* tjf Thp Marfbal of the 

Bend Warden of |he Fie* taking ftnjr fidwertTcffi 
.r jHlhiiera' eft:ap^«^ ftall forfeit tad thw , 
and be rendered for ever after io^capaUe of esteV 
cuting any fuch office. 

It ntth been refblved* that a forfeiture by a Gaoler 
who hath but a particular iutereft, as of him who hailh 
cuftody pr a gaol for life* or years, does not alltft him 
in remainder* or roverfion, who bath the inheflfeh^ 
bet that upon fuch forfeiture hia title Ihall accrue* and 
not go CO the King. Popi. 1 19; a Lev. 71 : Raym. 216: 

3 Lev. af 8. 

By fiat. 8 & 9 3.e. 27* It is enafted, That the 

office of Marfhal of the King’s Bench* hhd Warddn of 
the Fleet, (hall be executed by thofe t^ho have the in« 
heritance of the faid prifons* or their deputies* hnd 
the proffta of their office may be ftqueftered on motion to 
the Court of P. R. tofatisfy a judgment had agaloftthem 
for efcape. 

By Stat. 3 Gfo. x. cap. 15, None (hall purchafe the Oft 
fice of Gaoler, or any other office pertaining to the high 
IKeriffr* under pain of 500/. 

By fiat. 24 L'eo. 3. fi. i. c. 54, a Gaoler (hall not di^ 
reAly or indireAly fell iiquon to the prifoners* or keep* 
or be concerned in, or benefited by any tap-houfe* rtp^ 
room* tap, or licenfe for that purpofe, on pain of f 04 
for each off^e: The Juftices in feffions may^make allowi* 
ance to Gaolers io lieu of profits formerly derived to them 
from the fale of liquors. 

By Stat. 31 Gto. 3, r, ± 6 . § 8, Gaolers are, on the ffrft 
day of every affifes to make a return of the izt and con^^ 
dirion of Gaols* the number of prifoners* ffic. therein* 
See further title Gaol. " 

GAOL DELIVERY. The adminifiratioe of jofticn 
being originally in the crown, in former times oUr Kingi 
in perfon rode through the realm once in feven years, to 
judge of and determine crimes and offences ; afterwards 
Jufticts in.eyti were appointed ; and iince Jnfticis of JJ^e 
i^a^gaol delivery^ See. A commifiion of z gaol delivery is 
a patent io nature of a letter from the King to cer.aia 
perfons, appointing them his juftices, or two, or three* 
of them, and authorifing them to deliver his at fdch 
a place* of the prifonersin it ; for which purpofe* it ejott* 
mands them to meet at fuch a place* at the time they 
themfelves fhall appoint ; and informs them that for the 
fame purpofe the king hath commanded his (heriff of dfo 
fame county to bring all the prifoners of the gooL add 
their attachments before them* at the day 
Cromp. Juttfd. 125 ; 4 Iitjl. 1 68. 

By htat. 3 if. 7. c. 3, Ihofc that have the cuftody of 
gaols muft certify the names of all the prifoners'tp the 
juftices of gaol. delivery in order to their trul^r difeharge* 
on pain of 5 /. 

Juftices of gaol- deli vety are impowered by the Common 
law^ to proceed upon indi^ments of felony* trefpafs, IFc. 
and to order cxecuiion Tor reprieve : And they have power 
to difeharge fuch prifoners* as upon their trials (hall be 
acquitted; alfo all fueh againft whom* upon proclama- 
tion made* no evidence appears to indict ihem; wbLh 
of oyer and terminer t Sec. may not do. 2 Jid.vJt. 

P. C. But ihcfe juftices haw mthing tS‘ do njtiuh aty 
perjon not in cujiotfy of the pfost^ except in fome' fpeciiil 
cafes ; as ii fome of the accomplices to a felony be m fuch 
4 H 2 prifon* 
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prifon^ and fome ot them ont of it« the jaCices mif re- 
Leive an appeal againll thofe who are out of the prlfon* 
ai well ai thofe ^ho are in it ; which appeal^ after the 
trial of fuch prlfoners, fhall be removed into /?. R. and 
•proccfi ifTue from thence againll the reft. Fitz. Coion, 
77 : S. P, C* 64, Snch ju/lices have no more to do with, 
one let to mainprife, than if he were at large; fcr fuch 
perfon cannot be faid to be a pnfoner, fincc it is not in 
the power of his fureties to detain him in their cuRody : 
And where any pcifon is bailed there he is in the cuftody 
of his fureties, and they may detain him where they pleafe. 
zH. P, C» 2^. Though fgf iJjk, CJj. J. If a perfon be 
let to bail, yet he is in law in prifon. and his bail arc 
his keepers; and therefore tlic jufUccs of 
may take an indidnienc again (I him, as well as if he was 
adiully in gaol. And they may take indidments not 
oqty of felony, but alfo of high treafon, if the offenders 
are in prifon, and cry and give jadgment upon them, like 
unto commiflloners of rrW Urniimr ; though it has 
been formcily held orherwije. z UaU's Hift. P, C 35. 
Jutlices of gaoUdelivery miy punilh thofe who unduly 
bail prifoners ; as being guilty of jl negligent efcape, 
S^P. C.yyi 25 3. 39. Tfcey .arc alfo to punirti 

fherifFs and gaolers, refufing to take felons into their 
cuRody from conRables, Stat. 4 3. r. 10 ; and have 

authority to punifli many particular o^cnces by Ratute. 

Tire granting a new commiRh>n of gad-Mivery, or 
or the peace, in a town corporate, (hall not avoid the 
former commiilion. 2^3 Ph. fd Mar, c,. 18, JuRices 
of gaoi iieli'very may ad in their counties. izGco^z, 
tf, 27.— Sec titles AJJift : Circuiti : Judges ; Juflicts, 

GARB, Garba, from the Fr. Garhi% alias Gerbe, i. e, 
fafihr\ A bundle or Ihcaf of corn. Chart. Foreji. cay 7, 
And in fome places it is taken for an handful, viz. 
Garba aceris Jit ex triginta pec is. Fleta Jib. 2. cap. 12. 
Garbajagittarum is a Iheaf of arrows containing twenty- 
four. Ekene, 

GARBLE, Is to fever the drofs and duR from fpice, 
drugs, Garb/iug' is the purifying and cleanfing the 
good from the bad ; and may come from the Italian Gat.. 
bo, i. e. Finery or neatnefs ; and thence probable we fay, 
^eh.we fee a man in a neat habit, that he is in a hand* 
Gc^b. Convil. 

jGARBLER OF SPICES, An officer of antiquity in the 
fxitj of London, who may enter into any fliop, warehoufe, £:;V. 

. fq j^vew and fearch drugs and fpices, and garble and make 
clean (he fame, or fee chat it be done. And anciently 
all drugs, Csfc. were to be clean fed and garbled before 
fold, on pain of forfeiture, or the value. By S/at. 6 Ann. 
cap. l6, this officer is to be appointed by the Court of 
Lord Mayor, Aldermen and Common Council to Garble 
fpices at the requeft of the owner, but not oiherwife. 

G ARCIO, Fr. Garmon ] A groom or fervant. Pla. Cor. 
21 Ed. I. Ganio flolte, groom of the Role to the King* 

, And in the Irifi language, (according to Poland) gofjln 
is an appellative for any menial fervant. KenneFs Glo/J. 

GARCIONES. Servants who follow the camp.— 
886 : IValfing.z^t. 

CARD. GARDIAN, 8 ce. Set Guard and Guardian. 

GARDEBRACHK, Fr. Gardebrace.'^ An armour or 
vambrace for the arm. Chart. K* Hen. 5. 

G. AUDENS. Robbing of orchards or gardens of fruit 
growing therein, is punilhabie criminally by whipping, 
Imall-fioes, imprilbniDcnt/ and fatisfaftion to the party | 
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wronged, according to ehebature of the offence. SetJiM 
43 £7/2. 7 ; and title Trees ; Trtjpafs : Feltny. ' ' 

Garde ROBE, GarderoSaJ] A wardrobe; a cloAl or 
fmall apartment, for hanging up clothes. See a tn/l, 255!! 

G ARDIA, Is a word utbd by ihhfetsdifis for cujhdiai 
Lib. Feud, I . 

GARB, A coarfe wool, full of fttr^g hairs, fuch aS' 
grow about the fhanks of fheep. See fiat. % \ Sd. 3. cap. %\ 
GARLANDA, A chaplet, coronet, or garlaiid. 

Paris. F ^ ^ 

G.^RNESTtJRA, Vifluala, arms, and other implex 
ments of war, neceffary for the defence of a town or 
callle. Mat. Paris. Ann. 1250. 

To GARNISH, To warirr to the heir, fig^ 
niRes in law to warn the heir. Stat. 27 Elix.cap. 3. 

GARNISHMENT, Fr. Gamemcnt, from Garnir, i, ew 
injlrucre.'\ Jn a legal fenfe intends a warning given to obo- 
for his appearance, for the information of the Court and 
explaining a caufe. For example ; one is fuedfor xhedetsnur 
of certain writings delivered i and the defendant alledging, 
that they were delivered to hhn by the plaintiff, and an^ 
other perfon, upon condition, prays that the other per- 
fon may be warned to plead with the plaintiff, whether 
the condition be performed or not; in this petition he i^ 
faid CO pray Gatnijbment\ which may be interpreted either 
a warning of that ocher, or a fumijhing the court with* 
all parties to the adion, whereby it may thoroughly de^ 
termine the caufe ; and until he appears and joins, the 
defendant is as it were out of the court. Cromp.Jurtf„ 
211; £. A^A. 106. A writ of feire facias is to- go 
forth againll the other perfon to appear and plead with, 
the plaintiff; and when he comes and thus pleads, it is 
called entet pleader \ If the garnijhse be returned feire feci^ 
and make default, judgment will be had to recover the 
writings, and for their delivery, againR the defendant; 
and if the Qamifiee appears and pleads, if the plaintiff 
recovers, he lhall have damages. Raf, 213:1 Braiwil. 147*. 

Carnijbment is generally u fed for a warning ; as^^/r- 
nijher U com t is to warn the court; and reafonable Gar* 
nifiment, is where a perfon hath reafonable warning^. 
Kitcb.6. In the Stat. zy Eliz. cap. 3, we read, upon 
a Garnifloment or two nihils returned, fAc. And further, 
fome coniradls arc naked, fans gartsement, and fome fur- 
niihed, fAc —See title Interpleuder . 

GARNISHEE; Such third perfon or party in whofe* 
hands money is attacked within the liberties of the city of 
London, by procefs out of the flieriff ’s court ; fo called,, 
becaufc he hath had Garnijhment or warning, not to pay^ 
the money to the defendant, but to appear and anfwerto- 
the plainiiff creditor's fuit. Vide Attachment Foreign. 

GARNIS rURR, A furnilhing or providing. Pat. 17 
Ed. 3. Vide Garneftura. 

GARSUMMUNE, Gtrfuma, or Gerfoma, A Fine or 
amerciament. dXemefday% Spthn. GlojJ. 

Garter, Oartcrium, Fr. J artier, i. e. Perifalts, Faf* 
da poplitaria.] Signifies in divers ftatutes, and elfewhere 
a fpecial garter, being (he enfign of a noble order of 
knights, inlliiuted by Kin^ Ed. IM.anno Dorn. 1 344, called 
Knights of the Garter \ It is alfo taken for the principal 
King at arms, among onx Englifi heralds, attending upea 
the l(|iighcs thereof $ created by King Hen. V. 

The hrR dignity after that of nobility, is that of a 
Knight of the Order of Saint George, or of the Garter, 
Indeed many Sovereign Princes have been proud ot the 

order,^ 
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erihrf tnd <otifidered themfelves as highly honoared by 
oor Sovereign’s conferring it on tbenii* See tides Knights : 
Frecideney. 

GARTH^ a little back'Hde or clofe in the North 
England ; being an ancient Britijb word ; gardd in chat 
language .iignifying garden, and pronounced and writ 
gafth ; alfo a dam or wear, C 5 ^r. 

GARTHMAN. As there ^rt fijhgarths or wears for 
catching of fo there are Garthmeu $ for by (lutuce 
ty R, a. €, 9', it is ordained, that flo hfher nor Garthman 
Aall ufe any nets or engines to dcllroy the fry of hfh, 
This word is Tuppofed to be derived from the Scocdih 
gart, which fignifieth inforced, or compelled ; the fiili 
being forced by the wear to pafa in at a loop where they 
are taken. 

GASTALDUS, A governor of the country, whofe 
office was only temporary, and who had jnpifdidion over 
the common people. Blount. 

GATE, At the end of the names of places, fignifies a 
way or path, from the geat., i. e. porta, the cuAody 
of the ^^i/#/of the city of London, is granted to the Lord 
Mayor, ^c, by Chart. King Hen. 4. See Loudon. 

GAVEL, SsLX.ga/el.] Inbuie, toll, cuftom or yearly 
revenue; of which we had in old time feveral kinds. 
See title Gabtl. 

GAVELET, An ancient and fpecial kind 

of cejfavit ttfcd in Kent, where the cullom of gaxel kind 
continues, whereby a tenant, if he with- holds his rents 
and fervices due to the lord, (hall forfeit his land : it was. 
intended where no dlRrefs could be fotind on the preinif- 
fes, fo that the lord might feize the land icfelf in the na- 
ture of a diftrefs, and keep it a year and a day; within 
which time, if the tenant came and paid his rent, he was 
admitted to his tenement to hold it as before; but if not, 
the lord might enter and enjoy the fame. The lord 
was to feek by the awarc^^f his court, front three 
weeks to three weeks, to fome dillrefa upon the 
land or tenement, until the fourth court; and if in 
that time he could find none, at the fourth court it was 
awarded that the tenement ihould be feized as a diflrefs, 
and kept in the lord’s hands a year and a day without ma- 
nuring; and if the tenant did not in that time redeem it, 
by paying the rent and making amends to the lord, the 
lord having pronounced his procefs by wicnefTcs at the next 
county court, was awarded by his court to enter and ma- 
nure the tenement as his own; and if the tenant would 
afterwards have it again, he was to make agreement with 
the lord. Fit%. Ceff. 60 : Terms dc Ley. 

Garveletum is as much as to fay to ceafe, or to let to 
pay the rent;. and con/uetudo de gttielet was not a rent or 
fervice, but a rent or iervice •with held, denied or detain- 
ed, caufing the forfeituie of the tenement. DiB, 

The word^<zWe/ in its original fignification imported 
rent \ but it i^eans alfo ^ pocefs for the recovery of rent 
peculiar to Kent, and London. — 'i'he gavelet thus pre- 
vailing by the cuftom of Kent may be ufed whether there 
is a fufficient diftrefs on the land or not; but is reftrided 
CO gavelkind tenure. Robins* on Gavelk* 243. To London 
this writ was given for rent-fervice generally by Stat. jo 
£, 2 ; which is therefore called the ftatoce of Gavelet. 
But by the words of the ftatuce this latter gavelet only 
lies where the lord cannot obtain payment by diftrefs. 
See Spelm voc, Gaveletumi Ifright*: Ten. 197. 


GAVELKIND. 

This remedy.of gavelet as well as that of cejavit is 
now fallen wholly into dtfdfe ; nor, whiirt they continued 
in ufe, were they applicable, except where the tenure was 
in fee. Booth on Real Ael. 133. S.*e 1 l^ji. 142. «. j. and 
this Dili. Cejfavit \ Dijlrefs: Tenure. » 

Gavelet ipr London, breve de gavelrfo in London, 
pro redid tu iliJem, quia tenement a faerunt indijl}infibilia.'\ 
The WTit ufed in the hujiings of Londm\ where the parties,, 
tenant and demandant^ appear hy /tire facia:, to ihew 
caufe w'hy the one (houid not have his tenement .igain. on* 
payment of his rent, or the other recover the lands, on 
default thereof 

G AVELGELD^ Payment of trijsute or toll. Mou.Ang,. 
tom 3. 

GAVELKIND. 

A Tenure or Cullom, annexed and belonging to landv 
in Kent, whereby the lands of the father are equally- 
divided at his death among ’all Ills Tons; ,or chc land of 
the brother among all the brethren, if he have no iflue? 
of his own. Lit. 210. See title Tenures III. 12. . 

Ail the lands in England, it is fiid were of the nacuro 
of Gavelkind before the year 1066, and defeended to all* 
the ilTue equally ; but after the Cenqueft (as it is called)* 
when knight fervice was introduced, the defeent waa re* 
drained to the elded Ton for the prefervation of the te* 
nure. Lamb. 167: ^ Salk. 129. Except in Kent, for tho 
fuppofed reafon of which fee in v. Gavelkind, 

relates the dory of the Kentijb men furrounding ' 

with a moving wood of boughs, and thus obtaining a cog* 
firmation of their ancient rights. 

In the reign of Hen, VI. there were not above 
thirty or forty perfons in all Kent that held by any other 
tenure than this of Gavelkind*, which was afterwards 
altered upon the petition of divers Kentifb gentlemen, in 
much of the land of that county, fo as to be defcendible* 
to the elded fon, according to the coorfe of the Common- 
law, by the Stat. 31 /f. 8. cap. 3. Though^ the cudom 
CO devife Gavelkind and the other qualities and cUf- 
toms remain. Co. Lit. 140. By the Stat. 34 ^35 Hen. 

8. cap 26. all Gavelkind lands in IVales were made 
defcendible to the heir, according to the Common-law;, 
whereby it appears, chat the tenure of Gavelkind was 
likewife in that Principality. 

Blackfione relies on the nature of tenure in Gavelkind as 
a pregnant proof that tenure in free focage was a remnanS 
of Saxon Liberty. It is univerfally known what drug* 
gles Keudjh-men to prefer ve their ancient li>> 
berties, and the fuccefs with which thofe druggies were 
attended. And as it is principally here that we meet 
with the cudom of Gavelkind, we may fairly conclude 
that this was a part of thofe liberties ; agreeable to Mr. 
Stlden*% opinion that Gavelkind, before the Norman Con* 
qued was the general cudom of the realm.— The didin- 
guidiing properties of this tenure are various. Some of 
the principal are; that the tenant is of fufficient age to 
alien his edate, by feoffment, at the age of fifteen. — I hac 
ttie edate does not efeheat in cafe of an attainder and 
execution foryr/p^.— That in mod places the tenant hod 
power of devifing lands by will before the famte for that 
purpofe was made. Fitst. N. B.igS : Cro. Car, 5D1 — The * 
defeent of the lands, as above-dared ; which was indeed 
anciently the mod uiual courfe cf defeent all over Engiaud. 
Glanvil,l.j. c. 3, though in particular cafes particular, 
cudoms prevailed. 


Theft. 
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I’hefe amon;;; other . properties dlilingviHicd this (e- 
Durc in a inc^re leinaikable manner; and yecit is faid to 
be only a (pecicb of a Tocage tenure, modified by the 
cuflom of the country ; the lands, being holden by iuit of 
court and fealty, which is a fervicein its nature certain. 

21 See this Diwt. title Tc'Mun III. ta. VVhere- 
lore by a charter of King Ihheit Arcb-bifhop of 
Cauterht/iy was autliunkJ to exchange the Gavebkind 
teRures holden of the See of Canterbwy into tenures by 
Knight's fervice : and by the above mentioned ilatute of 
Hen* 8. c. 3, for difgavelling lands in jSfrwZ, they are 
dire^ed to be defcendible, for the future, like ^ther lanJs 
*w6icb re ere nn>er hoUt^ hy fervice foe age. Now the 
immunities which the tenants in Gavelkind enjoyed were 
i'uch as cannot be conceived (liould be conferred on mere 
plowmen and peafants : from all which the learned Com- 
mentator conceives it to be fufiicientiy clear that te- 
nures in free focage are ia general of a nobler original 
than is afTigned by LUdftoft, or after him by the bulk of 
common lawyers. 2 ( 9mm, 84,^5. c. 6. 

A father having Gaveiknid lands, had three Tons, one of 
^om died in the life-time of his father, leaving idue a 
dieilgbcer ; and it was held th^c ike daughter fliall inherit 
the pert of her father ^f^rmfenunionis^ and yet Ihe is 
not within ihew'ords cf the c ullom of dividing the land 
between the heirs male, for (he is the daughter of a male 
and heir by reprefentaiion. 1 ^alk. 243. The heir at (he 
age of fifteen years, it is faid, may give and fell his lands 
in Garelihid, and fhall inherit. Co. Lit. 111. The cullom 
of Gavelkind^ is not altered, though a fine be levied of 
the lands at Common- law; becaulc it is a cudom that 
runs with the land. 6 6. 

Land in Gavelkind devifed to the huiband and wife 
for life, “remainder to the next heir mat of their bodies, 
€:Jc. They had three fons, and it was adjudged th.^ the 
cldcll Ton ftioold not have the whole. Djir 1 33. A donee 
in tail, of Gtevelkind lands had iflue four Tons ; and it was 
held, that all fhouid inherit : but if a leafe for life is nude 
of Gavelkind^ remainder to the right heirs of A. B. who 
hath ifTue four fons, in this cafe the eldcil Ton fhall in- 
herit the remainder, becauie, in cafe of purchafe, there 
can be bat one right heir. 1 Rep. 102. If G/x-is/^fW lands 
con\c to the crown, and aie regranud to hold ia capite^ 
the land fhall defeend to all the heirs male as Gavel- 
kind. NelfAkr. 895. 

A wife fhall be endowed of GaWi/WUnd, of a moiety 
of the land whereof her hufband died feifed, during her 
widowhood. Co. Lit. iii. And it has been adjudged, 
that the widow cannot have eledtion to demand her 
thirds or dower at Common-law, io as to avoid (he cuf- 
tom, by which fhe fhall lofe her dower, if (he marry a 
fcwond hufbaod. Moo*’ 260, But fee i Leon. 62. Sec title 
IPo^urr, 

‘ The hu/band fhall be tenant by. the curtefy of half the 
Cavt'lkhul lands of the wife, during the lime be continues 
unmarried, without having any iffue by bis wife; but if 
he marry, he fhall forfeit his tenancy by the curtefy. Co. 
Lit. III. If the hulbiind had ifi'ue by his wife, and Ihe 
die, he fliall be tenant by ibe curtefy of the whole land; 
and cliough he marry, be fhall not forfeit his len^ttcy, 
Mieb, 2 1 Caf. B. R\ I LiL Ajr . ^49* 


It WAS formerly Atppofed ebaf jithough a 
tainted' of /xw/aa or felony, the jieir of GayeUind Xtidk 
fhouid inherit, for the cufidm, as faid, was, ' tb^ father 
to the bough and the ton to the ploogJi.' Do^. ^ Sdtfi. 
r. 10. But, it has been held, that, in matters of trea/oa^ 
which flrike at the foundations of policy and govern- 
ment, even Gavelkind lands are forfeiubJe, and aheays 
weu. See title Forfeiture. 

A rent in fee graoied out of Gavelkind fhall de- 
feend in GavMiud to all the heirs male, as the lands 
would have done; it being nf the fame nature with the 
land itfelf. i Lev. 138 : 1 Mud. 97. 

All lands in Kent fhall be taken to be Gavelkiud^ except 
thofc which afc difgavelUd by particular flatqtes, i Mod. 
98. If lands are alledgcd 10 be in KenU it flull be 
intended that they are Gavtlkind ; if the contrary doth 
not appear. 153. By //a/e Ch. J. Gavelkind lavt^ 

is the law cf Kent., and is never pleaded, but prefumed ; 
and’i^ha5 been held, that the fuperior courts may take 
notice of Gavtlkind generally without pleading : though 
not of the fpecial cullom of devifing i', which ought to 
be pleaded fpccially. 1 Mod. 98 ; Cro. Car. 465 ; Lutv». 
236,7S-‘- 

The Gavelkind defeent of lands io Inlatid an in- 
cident to ilie cullom of '‘Camflry. and as fuch fell to the 
ground with its Principal, in confequcncc of a folemn 
judgment againfl the latter in a cafe Ann. 5 Jac. 1. See 
Oav. Rep. a8. Butin the reign of Queen Ann the policy of 
weakening the Roman-Caiholicfc intercfl in Ireland was 
the caufe of an Irrjh flatuce to make the lands of Papills 
defcendible according to the gavelkind cullom unlef's the 
heir conformed within a limited time. See Rob. on Gavclk. 
c. 1 7. Plowevcr now by an L ijhfiatute of the prefent reign 
(17 tjr 18 GVo. 3. f. 49,) the defeent of the lands of Pa- 
piils i5 again reduced to the courfe of the Common law. 

1 In/l. 176. n. I. 

G'WELMAN, A tdffht liable to tribnte«<^6'0M;/z’r 
of Gauilktnd, png. And Hence Gavelkind h2% been 
thought to be land in its nature Uxable. Blount. See 
Tenures III. 12. 

GAVliLMED, The duty or wprk of mowing grafs, 
or cutting of meadow land, required by the lord from his 
cuflomary tenants i Conjuetudo falcandi queevocatur gavel- 
mcd. Somn. 

G.^V^ELCESTER, Sax. Sextarius Felligalis.'^ A certain 
mcafure of rent-ale : and among the articles to be char- 
ged on the Aevvards and bailiffs of the manors belonging 
to the church of Canterhi^ry in AVwr, according to wiiich 
they were to be accouniab e, thi^ of old was one; de gaveU 
celUr eujvjhbet br acini braciati infra Uhertatem mamriorum, 
viz. unam lagenam dimidiam esrvfi.v. This duly Clfc- 
where occurs under the name of tokejlei ' ; in lieu whereof 
the of Abingdon was wont of cuilopi to receive the 
penny ineniiolled by Seldeu in his t)i^*eriLanoD annexed to 
Fleta^ cap. 8. Nor docs it differ from wbVt is cajleJ oak- 
gavel in the Gloil'ary at the end of ,hcrt. i. Lavu^s Hax. 
Dill. 

GAVELfWERK, Sax.'] Wai either ptanu opeta, by 
the hands and perfbn of she tenant, vr carrofera, by. his 
carts or carriages. Philips of Pur ’ 

GiAUGETU.M, A gange or gauging^ >done by the 
gauger ; and the true Bnglijhgangt ia mentioned, io^Rot. 
Pali. $2£d. 1. 

GAUGER. 
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QACGB^ 6 aifig 4 ai^\ Vr,ga^cbltr J. e. gynw tor* 
fitoTi.} An 6 mctr a|^|)6iQ(ed by rhe Kingi to examine a]] 
iniis^ pipet> hogbeadsy barrels and tercet of wine, 
oil, honey, and to give them a mark of Allowance, 
at containing Jawful meafare . before they are fold in x.ny 
place: and becaufe his mtik is a circle made with ap iron 
IP Arument for that purpofe, it feems to have its name from 
thence. Of this oAicer and his office, there are many 
ftatates; as by $/ai* ty E.'t. cap. all wines, 
imported, are to be gif uged by the King^i or fheir 

deputies. By Stat, 31 BcLy c, 5, Selling wine bcfoic 
gauged, incurs forfeiture of the value. And by Stat. 
23 Hefu 6« ca/>, I J, the gau^f’p(*nny is to be paid gaugets, 
on gauging wines. The 5 /at» 31 Eiiz.'c.S, ordained, 
that beer, imported, (hall be gauged by the MaAer 
and Waldens of the Coopers’ company. Ste/at» 12 Car, 
2. r. 4. 

The wardens of the Coopers, (hall attend to gauge 
veAels upon requeA, 23 Hen, 8. r. 4. Gaugers may take 
famples not exceeding half a pint, 32 Geo, 2. r. 29. See 
titles Brewits: Exetfe, 

GEASPECIA. In a charter of the privileges of JV«v- 
eaftk upon Tyne, renewed anno Eliz, we And Jlurgiones, 
porpecias, (i. e. potpoifts) delphinos, geafpet ia, viz. 
feis, ^c. 

CjEBURSCIP, Gchurjtifa ] Neighbourhood or adjoin- 
ing di drift. LegjEdw. Confejf, cap. 1. 

GEBURUS, A country inhabitant of the fame 
fit/, or village ; from the Sax. a carl ploughman, 
or farmer.’ Cozveh 

GELD, Geldiwu Mulila\ comptn/atlo dtUSli^ put turn 
iei ] Hence, in our aiiticnt laws, u'eigeld or wcrrgtld w'as 
ufed for the value or price of a man A.iin ; and orfgeltioi 
a beaA : likewife money or tribute ; for it is faid, Etjint 
aultti de geld is, danegtldti, b^rngelo,^, hkdwita, l^c. Chart. 
RkK. 2. Priorat. de H. in D$vcu. Pat. 5 K. 4. Angeld 
is the fingle value of a thing, tvjigdJ, double value, &c, 

GELDABLE, GtldabiUsJ\ That is liable to pay tax or 
tribute. dividing into three parts, calls 

the ^x'^gcldahh, becaufe fubjtft to taxes ; from which the 
other two parts were exempt, as being eulijia donat<r. 
The word is mentioned in the Stat, zy Iltn 8. cdjp 26. 
But in an old MS, it is expounded to be that land, or lord- 
(hip, which is fub difinfiione luhot vio\oM,* 2 fnjt.yoj, 

GEMOl E, Sax. i. e. canieutus J An sfl'enibly. Leg. 
Edw. Conf. cap. 35. See Aldtrmau : EaJ dolman ; FqIc ftnjte: 
Mf*t$ : M^ittena gi mote : Pat hantt ut, 

GENEATH, FiHaiMs\ Rigts Geneath, is the King’s 
villain. LL, Inee, MS, cat), 19. 

GENERAL ISSUE, Is a plea to the faft of 'Not Guilty^ 
in criminal cafes, in order to trial, by the countjy, or by 
peers, Csfr. H. P. C, 2^^. In civil (uits, there arc va- 
rious pleas, which are genet al iAues, according to the 
fpecies of the aftion, as \nTuyp/^s, Net Culty, in Cafe 
on p 9 0*"ijes, non ajj'umpjlt , See. See title Pleading. 

GENERATIO. When an old abbey, or religious houfe 
' had fpread itleif into many colonies, or depending cells, 
that iffiue or offspring of the mother monaAery was c.'illed 
generation quaji pfoles JohoUs nuiDuts damns, AnnaL 
ip'averl, 1232. 

GENERALE. The fingle commons, or ordinary.pro- 
vifton of the religious, were termed genu ale, as their 
general allowance, diAingui(hed from tjieir pietanti/e, or 
pittances ; which on extraordinary occaAons were thrown 
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!a Igs ovtr commons. Thefe are deferibed amongA other 
CUAoms. Carinlar, Qlafton, ElS.fA 10. 

generals of orders. Chiefs of the fcveral 
orders of monks, friars, and other religious fo.ieties. 
GENEVA, A Arong water or fpirit. Vidt Diplkrs, 
GENPLEIWAN, Gtnerofus,’\ Is compouotled of two 
languages, from the Fr.grti/;/, i. e. hnefius, velionefo htts 
natms, and the Sax. mw. a man ; thus meaning a man 
well born. The Italians call xhofo gentil homini whom we 
iiy\e gentleman \ the French (hen quantnm mutati!) under 
their ancient monarchy, diAinguifhed fuch by the name 
of gentilhomme: and the Spaniatdt keep up to the mean- 
ing ot the word,^ calling him hidalgo or hllo d* alga, who 
is rhe Ton of a man of account ; fo that gentlemen are fuclt 
whom their blood or race doth make known. 

Under the denomination of G/ntlemen, are comprifed 
all above yeomen : whereby noblemen are truly called 
Gentlemen. Smith deRcp, Ang, lib, 1. ce, 20, 2*i. A 
Gentleman is generally deAned to be one, who, with* 
out any title, bears a coat of arms^ or whofe anceAors 
have been freemen ; and by the coat that a Gentleman 
giveth, he is known to be, or not to be, defeended from 
thofe of his name, that lived many hundred years Ance. 

There is faid to be a Gentleman by office, and in re- 
putation, as well as thofe that are born fuch. 2 Lifl. 668. 
And we read that J. Kmgflon was made a Gentleman by 
King Rich, IL Pat. 13 R. 2. par. l, GenttUs homo for a 
Gentleman, Was adjudged a good aiditim, Hil, 27 Ed, 3. 
But the oddition of efquirei or Gentleman, was rare be- 
fore I Htn, J, tho* that of knight is very aiiiient. 2 hji, 
595, 667. See title Pitcedency, 

GENTLEWOMAN, gnmofa!\ Is -a good addition 
for the eAate and degree of a woman, as genaofus is for 
that of a man ; and if a Gentlewoman be named fpinfler in 
any original writ, appeal, fie, it hath been held chat Aie 
may abate and quafli the fame. 2 Inft. 668. But it feems 
that Spmfter is in general, a good addition, for an 

woman, as fingle njLoman is, for one who being 
unman tid hath had a baflatd. 

GENTILITY, gmuhtas ] Is loA by attainder of trea- 
fon, or felony, by which perfons become bafe and igno- 
ble, fide, 

GENU. A generation.— Bchelbaldo Of a 
quhtta Genu. Mnlmjb. lib. l. r. 4. 

GENUS, Lac.] The general Hock, exccaftion, Co’r. as 
the word office in law ia ihe genu*, or general ; but rhe 
Shciiff, lAc, is the /penes of it, or particular, z JLiZf. 
Abt, $28. 

Genus, among metspbyAcians and logicians, denotes 
a number of beings, which agree in certain general pro- 
perties, common to them al! ; fo that a genus ts, in faft, 
only an abJhaH idea, exprefled by feme general name or 
term ; or r.ither a general name or term, to figniry 
what is called an abpaf} idea, ^ 

GEORC^E NOBLE, Apiece of gold, current at Ax 
Aiillings and eight-pence, in the reign of King Hen. VII. 
LoTimdes^s Pffay upon Coins, p* 4 1 • 

GEORGIA, In America, its colony eAablilhed, by flat, 
6 G. 2. c. 25. § 7. See title Plantations, 

GERSUMA, See Qarfummune. 

GESTU ET FAMA, An ancient writ where a per- 
fon’s good Behaviour was impeached, now out of uTe. 
Lamb, Ehcn%Uh, 4. cap. 14. See Smetyjt} the Peace, 

GEWINEDA, 
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GEWINED Sax . 5 The public convention of the 
people, ta (Isolde a cam le : pa\ quant alUrmanus Regis 
in quhtque Aetgot urn gcwineda tia/^ti' emcndatur l Z it/jris, 
LL /Echelred cap. i. 

GLVVITNESSA, The giving of evidence. Leg.Eihel 
cap. I. api(J Brompton. 

GIFT, donum^ donat.o ] A conveyance, which pafleih 
either lands or goods. A Gift is of a larger excenc than a 
Grant, being applied to things moveable and immoveable; 
yet as to thing^ immoveable, when Aridly taken, it is ap- 
plicable only to lands and tenements given in tail ; but 
gifts and grants are laid to be alike in nature and often 
confounded. /AWV /»/A 260. 

The conveyance of lanh by G//> is properly applied to 
the creation of an cftate-tail, as Feoffinent is to that cf 
an ellate in fee, and Lcafe to that of an clfaie for life or 
years. It difiers in nothing fn m a feoffment but in the 
iij ure of the eflate pafling by if 1 for the operative words 
of conveyance in this csl’are/)!. Ou!i — I give, or 
Ha^e gt*ven ; and Giftain tail are equally imperfedt with- 
out livery of feifin as feoffments in fee fimpie. Lit. § 59. 
An^ this is the only diitin^ition that Ut/leton feems to cake 
when he fays, “ it is to be un Jeiilood that there is feoffor 
and feoffee ; donor and donee ; leflor and leifee.” £///. 

§ ^7 ; feoffor is applied to a feoffment in fce-fimple ; 
donor to a Gift in tail, and ieffor ao a ieafe for life or 
years or at will. In common acceptation Gifts arc fre- 
quently confounded with G/tf/i/r. See title G;/7 a/. 2 Comm. 
J16. r. 20. 

Gi/tf or Grants for the transferring of per/onal pioperty 
are thus to be dillinguifhed from each other : that Gifts 
are always gratuitous; Grants are upon fome confider- 
ation or equivalent : and they may be divided with regard 
to their fubjeft matter into Gihs or grants of chattels 
real, and Gifts or grants of chattels perional. Un- 
der the former head may be included all leafes for 
years of land, aflignments and furrenders of thefe 
leafes ; and all the other methods of conveying an 
eAafe lefs than freehold. See this Di6I. title:> AW; Cen^ 
•vcyance ; EJiate. Thefe however very fcldom carry the 
outward appearance of a Gift, however freely bellowed : 
being ufually cxprefled to be made in con fid e.’-a lion of 
blood, or natural affcAion ; or of 5 j. or ioj. nomi- 
nally paid to the Grantor: and in cafe of leales, always 
referving a rent, though it be but a pepper corn ; any of 
which conliderations will in the eye of the law convert 
the gift, if executed, into a grant : if not executed, into 
e contrail. 2 Comm 44 ^ c 30. 

Grants or (jilts of chattcls-perfonal are the afl of 
transferring the right and the pjrcflion of them, whereby 
one man renounce.^, and another immediately acquires, all 
tide and inccrell therein : which may be done cither in 
writing or by word of mouth, attellcd by luihcitnt evi- 
dence, of whi.b the delivery of pofTcflion is the Itrongeil 
and moll eirmuai Bat this conveyance, when merely 
voluntary, is fornewhat fufpicious : and is ufually con- 
Arued to be fraudulent, if creditors or others become 
foAciors thereby ; and particularly, by Stat. 3 H. y. e. 4, 
all deeds of gift of goods, made in trull to the ul‘e of the 
donor Hiali be void, becaufc otherwife perfons might be 
tempted to commit treafon or felony without danger of 
forfeiture : and the creditors of the donoi might alfo be 
defrauded. And by S/at. 13 £/iz. c. 5, every grant or 
gift of chattels as well as lands with an intent to defraud 
creditors or others^ Ihall be void as againll (uch perfoni 
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to whom Aieh fraud would be prejudicial, but as ftBaiofl 
the grantor or giver himfelf (ball Hand good and cveAu- 
al : and all per funs, partakers in, or privy to fueb 
fraudulent grants, (hall forfeit the whole value of ihe^ 
goods, one moiety to the King, and the other to the 
party grieved; and alfo on conviAion fuAerhalf a yearns 
imprifonaicnt. Sec 3 Rep. 82 : and this Did. title Aaud. 

A true and proper Gift or Gi ant is always accompani- 
ed with delivery 0/ pofTeilion, and takes efTe^l immedi- 
ately : as if yf. gives to B. 100 / or a flock of (heep, and 
puts him in po/Tenion of them directly, ic is then a gift 
executed in the donee ; and iMs not in the donor^s power 
to retract it, though he did it without any confideration 
or recompence; icij; unlcfs it bc'prejudicial to 

creditors, O' the donor were under any legal incapacity, 
as infancy, coverture, duiefs, or tlic like : or if he were 
drawn in, circumvented, or impofed upon, by falfe 
pretences, eb icty, or furpnfe. But if the Gift does not 
take cfR-dl by delivery ol immediate pofleflion, it is then 
not properly a Gift but a cont.afl; and this a man can- 
not be compelled to pcr/oim, but upon good and fuf- 
ficirnt conlidcration. xCWct. 441. c. 30. See this DiiCl. 
title : Confidemt on . Contra^. 

A Gift may be by deed, in word, or in /a-:u: all goods 
and chattels penonal may be given without deed, except 
in (omefpecial cafes; and a free Gift is good without 
a confidciation. Petfi. 57. 

Whenever any Gift ihall be made, in fatisfaiSion of a 
debt, 1C is proper to make it in a public manner before 
neighbours, that the goods and chattels be apprailed to 
the full Value, and the Gift expref-ly made in fatisfa£lion 
of the debt ; and that on the Gift, the donee take po(- 
fedion of them, life. Hob. 230. See title F)aucL 

If a man intending to give a jewel to another, fay to 
him, Hite 1 give ^ou my ting luiih the ruby in it, fi/C. 
and with hij» own hand delivers it to the party, this will 
be a g(K>d gift ; notwlthllanding the ring bear any other 
jewel, being delivered by the party himfelf, to the perfon 
to whom given. And if .1 per/on give a horfe to another, be- 
ing pre/enr, and bid him take the horfe, though he call 
thz man b> a wrong name, it will be a good Gift; but 
it v/puld be othcrwiiejf the horfe were delivered for the 
uftf 'of another {.erlon, being abfciit; there a miflake of 
the name would alier the lafe. Bac. Max. 87. A Gife 
mud be certain ; therefore to give or grant another h s 
horfes or cows, that may be fpared, will be void ; 
though if one give to,"/. />. his hoife, or his cow, he may 
take which he will. Bio. Dme 90. 

As to Gifts tH laiAf, when a man is mariicd to a wo- 
man, all her goods and ciiaatls by gift in law become 
thi hufband's ; but then he is liable for heKdcbti ; fo 
if a man is mide execu.or, the law gives him ail the 
goods and chattels of the telU'or, fubj.i^t to his debts. 

I Inf. 351. Stc tides Bill on and Fhni ; ¥.\ecutor. 

If a perfon make a fuitof clra hs for another, and put 
it upon him to ulc and wear, thi:. will be a gift or grant in 
law o,f the apparel made. Co Z,//. 351. *l'his mull mean 
if tiicre was tiot any employment, and if the tayior, there- 
fore, meant to give the cloaths. 

A m-m by deed did give and grants bargain and fellp 
aliened enfeo^ and confirm to his daughter certain lands: 
but no confideration of money was mentioned, nor was 
the deed lorollcd ; there was Itkewife no confideration 
of natural afTetUon expre/Tcd, (other than what was 

implied 
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hnpIMifl 0Mnriigr]iegr4iit€e kii daughreM and thriewai 
no livery indorfed, or any found lo have l?fccn made ; tior 
was the danghcer in poilcifioo at the ^time the deed 
m^de : and in B, R. it was adjadgcfl by the court that 
the deed was good, and carried the cflate to the daugh- 
ter by way- of covenant to Hand feiled, (sTk. i MjJ. 

The words and in deeds of Ciift, ^c'. of 

things which iie in grant, will amount unto a grant, a 
ftoffment, a Gift, relcafe, conhimacion or rui*render, at 
the eledlion of the party, and may be pleaded as a Gift, or 
grant, relcafe, at his eicAion ( 70 . 1 //. 301. And 
words (hall be marihalled (b in Gifts and gratits, that 
where they cannot take e/Tc^l according to the letter, the 
law will make fuch conftruflion as that the Gift by poCi- 
bility may take, efFeA: hmign^ funt Intcipfftationcs thar» 
iarum pi-opUr fimplkUatcm latcuium. Co. Lit, 183. a 
perfon gives or grants land, and docs not fay in what pariQi 
or county it lies ; yet if there be any other thing to <ie- 
ftribe it, as lately belonging to fuch a perfon, or other 
oircumftantial matter, it may be averred where the land 
lietb, and fo the Gift be good. B/o, Qiant 53:9 Rep 47. 
All corporeal and immoveable things th^t lie in livery, 
filch as manors, meffuages, cottages, lands, woods, and 
the like, may be given and granted in fee,' for life, or 
years at firll ; and be aflignable over alter, from man 
to (imn. in tnjfnifum. lRoLAbi.£^\, And where a man 
gives and grants woodXo another on his lands, or 20 j. 
for it to berec^ved out of the fame lands, here the 
wood pafles by the Gift prefently, with power to chuofe 
to have the money. 1 Rol, Ahr, 47. A deed of Gift of 
lands or gooils may be made upon condition ; and on a 
Gift or fale of goods, the delivery of 6^^ or a fpoon, 
GTtf. is a good JtiJtn of the whole. Wood's Infi. 234. See 
titles CoHveyafuct Fraud Deed] Ciant; Ejlato'^ Limtta^ 

tioft, &<:• 

GIFT A AQUiE, The dream of water to a. mill.— 
Mon, AngL tom, 3. 

GIGMILLS, A kind pf fulling mills for fulling and 
burling of woollen cloth, prohibited by Stat, ^ ^6 Ed, 
6 , c, 22. 

GILD, A fraternity, or company, fsfe. See Guild. 

GILDA MERCATORH, A mercantile meeting or 
adembly. If the King grants to a fet of men to have 
gildatn mercatoiiamy this is alone fudicient to incorporate 
and eftablifh them for ever. 10 Rep. 30: 1 Ro, Ah. 5*1 3. 
See titles Lorpti anon\ Gudd. 

GILDING METALS. By certain ancient datu^es, 
now oblolete, the gilding any metal but filver, and 
church ornaments; or filvering any thing except the 
apparel of peers, fsfr. and mec.il for knights* 4)urs, is 
liable to forfeiture of ten times the valuc^ and a > ear’s 
imprifonmenr. None fliall gild rings 0/ other things 
made of copper or latter, on pain to forfeit 3//. to the 
King, and damages to the party deceived. For gilding 
filver wares, no perfon may take above 41. %d. for a 
pound of troy weight, under penalties. Rtau, 5 //. 4. c. 
13: 2 /f. 5. r. 4 1 8 H. 5 • e. 3. bee titles Gold Loie ; Gold* 
fmithi, 

GISARMS,oa GUISARMES, An halbert or hand- 
ax, from the Lac. bis aima, becaufe it wounds on both 
^cs. Skene^Spelm, It is mentioned in the datute 13 
Ed,i,c, 6 . 

GIST or ACTION, From the Fr. gift, is the caufc 
far which the aAion liech ; the ground and foundation 
VoL. I. 


GLEBE. 

thereof Without which it is nbt mainuinaVtt* f MMt 
See title At?ku 

GL-^HrOLUM, A little fword or dsggcr; gTo a kind 
of fedge. Ml//, Paris, 1 206. 

GLADIUS. Jus ghdiL is mentioned incur 
thors, and the Norman \»wo\ it fignii'iirs a fupreme iu- 
rifdiAian. Camhd, And ir is f.itd chit fro.m hrnie, at the 
Creation of an earl, be it gla lh fuc(indus\ tofignify tbkt 
be hdd a jurifdiftion over the county of which he was 
made earl. Sec PUas of the Sword, 

GL-\ 1 RE, 3 A fword, lance, or horfeinan’s (l.ifL 
OUjievsM one of toe weapons allowed the coiueoding per* 
ties in a tiiul by omhat, Ong. JneiJU. 79^ 

GLASS, Certain duties granted on all glafs ware, 
fAc, by StattS fA 7 IT, 3 ; which duties were continued 
for ever by a fubf/quent ad ; But were afterwards laken 
off, by Stat 10 amt 1 I W. 3. (dp, 1 8. By Stat, 1 9 Gt'Op 
2. otp. 12, An excife duty is laid upon gUfs of Hd, per 
pound, upon all crown, plate, and dint glafs imported r 
zdt pa pound on green plafs imported, and is, per 
dozen on flafks and bottles imported ; and on ill mate- 
rials or metal ufed in making crown, place or Bint glafs 
9 r. 4^. pa hogihead ; and for making common bottles, 
or green glafs 2 j. 4^ pet hoglhead ; and higher duties 
by Aibfequent ads. 

GI^ASS-MEN, Are reckoned omongfl wandering 
rogues and vagiaJits, by the old llatutes, 39 Ehz* r. 17 : 

1 Jae, 4 ,e,y. ' 

GLAVEA, An hand dirt. Blount, 

GLEANING, LEASING on LESING, From Fr. 
Glahieiy quaji giana \ eolltgeie gf ana -^leuton, Ahrlt/en^ 
ex ahr, /p^ca^ fA Icfen, co\h:^ere,—M\nJh^’i\) in v. Giean,^ I( 
hath been faid, that by the Common law and cuihim of 
England, the poor are allowed to enter and glean upon 
anothei’s ground, after the harvelf, without l^ing guilty 
of trerpafs; which humane provifion feems borrowed 
from the Mofateal law. 3 Comm, it 2', 21 3 : Ttials per fats 
iS-;>; 43 »* 534 - 

But it is now po/itlvely fettled by a folemn judgment of 
the Court of Common Pleas that a right to glean in the 
harveft-Held cannot be claimed by any perfon at Com* 
^mon-law. Neither have the poor of a parifli, legally 
fettled, fuch right. Gould J. diffented from this opinion, 
quoting the pafTages in the Mofaical law, [Levit,c,t^k 
•tv 9, 10; f. 23. 7^. 22. .and Sfc Dei/t, c, 24. *v 19,) and 
4 Buir, I9’7, together with the recognition of the cuf- 
tom or privi’oge in a private ad of parliament fur an in* 
clofure in BaftngRoh parilh. The other Judges however 
were of opinion that it would be dangerous and impo* ^ 
litic to admit Gleaning to be a and in fad would 
be prejudiwial to the poor chemfelvcs, now provided for 
under various poBcive llitutes. They alfj remarked 
that the cuiiom of Gleaning or Leafing was various in 
various places, and was in many places rcBrided to par- 
ticular corn, and could not therefore be fet up as an uni- 
verfal Cpmmon-Iaw right; that it would be opening 
a tempting door, to fraud and sdlenefs, and hnd nexcr 
been fpcciBcaily recognized by any judicial determinaciou. 

1 H, Black, Rep, 5 1-^63. 

GLEBE, gle 6 a .2 Church-land ; moB commonly taken* 
for the land belonging toaparifh church, befides the 
tithes. If any parfon, vicar, (Ac. hath caufed any of hie 
Glebe-land to be manured and (own at his own coils, 
with any corn or gtain, the incumbents may devife nil 
4 1 , the- 



GLEBE, 


GOLD 


t!>c profits and corn growing upon the TaiJ Glebe by will, 
under Sfat. zH Heti, B.c, 1 1 , And if a parfon fows hi« Olfbe 
and dies, the executors fltall have the corn Town by the 
tcibior. But if the Glebe be in tire h;»nds of a tenant, 
and the pari'on dies after r?vcrnnc<* of the co?n, and be* 
fore his rent due; it is faid, neither the parfon’s exrcu 
tors, nor the fuct^llbr, ra'i claim ilie rent, but the tenant 
may retain it, ar.d alfo the crop, uiilcf. there be a fpe^ 
cial covenant for the payment to the parl'on’s executors 
proponionably, ^V. freoTs Infi. 163. St(iqn\ If this cafe 
would rot come within the equity of Stat. 1 1 GV 2. c, 
19./' jj, which giirs right ct a^lirn to the repiefenta- 
tivc of for any portion cf rent in an car at 

the time of his death ? 

Exchange of Glebe land, will not bind the fuccelTor. 
I/cr ^ 

# Prohibition was moved for to a paiTon for digging new 
coal mines in bis Glebe, and alfo for felling trees ; for it 
is wafte, and prohibited bv the? llaciite fvflcmtnd^ 

mborts^ The court held it lay no: fo.- the mines; fer 
then no mines in Glebe could ever be opened, l.ev. 107. 

By the faid Stat 28 H, 8. r. ii. Every fuccelTor, on a | 
month’s warning, after induction, Aialliiave the ninafioiL 
houie and the Glebe belonging thereto, notfownatthe 
time of the predecelToi’s death, ^e that is inllituted may 
enter into the Glebe land before tndudion, and has right 
to haveiragainlt any ((ranger ; prrCale Ch. J. RclL 

There is a wiit grounded on the Stat, frttcuU chrt, 
Vnp. 6; where a paribn is diftrained in his Glebe»lands 
by fheriffs, or other ofiicers ; againli whom "attachment 
(hall Ifibe. New Nat, Br, See tides Parfonx 

P’itay ; Church ; Tit lx s, &rV. 

GLEBARliE, Turfs dug out of the ground.— //i 
Sylvist Canjpisi S mith, Mons^ Glebariis, ^c. 

GLldCYWA, An old Saxon word fjr a Fraternity. 
Legk Athflflan, cap, 1 2. 

GLOMKRELLS, Commiflarics appointed to deter- 
mine differences between (cholarsof .'i Shooi 01 Univerjitr^ 
and the townfmen of the place : in the edid of the 
bilhop of Ely, at^no 1276, there is mention of the Mafitr 
of the Glomerelli, 

’ GLOVE-SILVER. Money cuftomarily given to fer- 
vauts to buy them gloves, as an encouragement for their ' 
labours.— GMr has been alfo applied to extraordi- 
nary rewaids given to ofiicers of courts, C^r. It is 
now given on the circuits, by the barrifiers, to the 
judge*’ crier. 

GLOVES. The Stat, 6 Cco. 3. r. 19, refirains the im- 
portation and Tale of foreign Gloves and mitts : and one 
feflion of the Stat. 25 G/o. 3. c ^5. alfo reft raids the 
iaiporiation cf foreign lea’her not lomplerely made into 
Gloves, but cot into dupes, or tranks. — By this latter 
ad a damp duty was impofed on Gloves fold, which is 
now repealed. 

GLYN, A valley ; according <0 the book of Dome/da^, 

GO. This word is fometimes ufed in a judicial fighi- 
fication, as to ^1^0 without day, is to bedifmifTed the court; 
fo in old phrafe, to ,^9 to God. Btcke Kitch, 190. 

GO sTS, No man may common goats within the 
forell without efpec al warrant. Nota, Capiiolus non f/l 
iefiia vtnationh fore/ia. Ma/iwoodh Fcteft Lawsy cap, 25. 
feptath, 3. See title Commxi, 

»K 50 AT*S HAIR, To what duties liable, 

Me.s. 


GOD -BOTE, Sax ] An ecckfiadical or church fine* 
paid frr crimes and nfi’cnces committed againft God. 

GOD GILD, T hui which is offered to God, or 
fervire. Saw • « 

GOD AKD RELIGION, O^^nces againft, ApoftacySz 
an oiFence agaiodGocI and religion. It was formerly the 
obj only of the Ecclefiadical courts, which corredlcd 
the olF’ndcr pto fil.re an 'm r. But now, by Stat. lO 
//^. 3 f. 32 If rfny p.rfan cdu-ated io, or hiving made 
prolelfion of, the Chfillian religion, by writing, 
priming, teaching, or tfr/u/.rV fpeaking, deny the Chrif- 
lian religion to be true, or the Holy Scriptures to be of 
divine authority, he dull upon the fird offence be ren« 
dcred Incapable to hold any ofii:e or place of trud; and 
for the ftcond, be rendered incapable of bringing any 
aflion, being guardian, executor, legatee, cr purchafer 
of lands, nnd (hall {ulfcrthree year*’ imprifoninenc with- 
out b.iil. To give room however for repentance, if with- 
in four me nrh.s after the fird convidion the delinquent 
will in open court publickly renounce his enor, he is 
dilLliarged fur that once, from all difabilities. 

Ntrtfy :s another ofi'cncc, for which the offender is 
fubjed only to ecclcfiallical cenfure, by Stat, tg Car, 

2. c. 9. Sve 4 Ccnim 42, 65. As to Rezihag of the otdi^ 
nances, No.imcott/orniity, Blafphemy, Swearing and Curf^ 
ing, H iiiherrft^ Rtfigioui Imfoli(.rs, Simony^ Sabbath- break- 
ing, Dtuniennrfs tswd Lezvdtt(fi\ and this Di^L under thofe 
fcverwl titles. 

GOLD^, A mine, according to Blount. Mon. Aug, 
tom, z.pay, 610. 

GOLD and silver LACE and Thread., Perfons that 
fell orrice lace, mixed with other metal or materials than 
gold, filver, dik aud vellum, (hall forfeit is. (id, for 
every ounce : and there fhall be allowed at lead fix ounces 

gold Jslvtr prepared and reduced into plate, to 
cover four ounces of filk, except large twid, frize, 

And laying the Time on. greater proportions of the filk, 
or in any other manner than dire^ed, incurs the like for- 
feiture of IS, (id. the ounce. Copper, and lace inferior 
V) f^ver, is to be fpun upon thread, yarn or incle, and 
not on filk; but this dees not extend xoTtnfel apparel, 
uirci ill theatres. No gold or filvcr lace, thread, fringe 
or wire, may be imported, on pain of being for- 
feited .ind burnt, and joo/. penalty. Stut. 15 Cto a. 
c, 20. Sec 28 Geo. 3. c. 7. The importation and making 
up of gold and filter late, einbroidcry, brocade, ^c, is 
prohibited, by 22 Gro. 2. e. 36. See further titles 
IVire- Dm .u u : Embi olds ry : Nav gat ion A As. 

GOLDbMl rilS. Gild atiA filler m an u failures arc to 
be aflayed by the warden of the GoUfmiths' Company in 
Loud n, and marked; and gold is to be of a certain touch. 
Stat. i"^ E, I. c . 20. By Stat. 37 ( 5 . 3 - c. 7, Goldjmtths 
were to h^ve their own marks on plate, after the furvey- 
ors have made ^heir afiay ; and faife metal was to be 
feized and forfeited to the King. Work of filver made 
by Goldfmiths, (tfc. is to be as fine as Sterling,^ except the 
folder neceffaiy ; and m.irking other work, incurs a for- 
feiture of ^iouble value. Stat, 2 H. 6. c, 14. 

GAdfmitbs, thal! npe take above is. the ounce of gold 
befide the falhion, more chan the buyer may be allowcdi 
for it ai^cbe King’s exchange ; and if the work of any Gold* 
faith be marked and allowed by the mailer and wardens 
of the myllciy, and afterwards found faulty; the wardens 

and 



dOLD 

and corporation (hall forfeit the value of the tbiog lb fold 
or exchanged. Stdt» |8 EUz,€. i 

Molten filvcr IS not to be cranfported by Goi,f/kiths be- 
fore it is mtrkcd at GolJ/miths^ HaU, jmJ acertiheate made 
thereof on oath; and olHtcrs of the Cudonts may feize 
filver (hipped otherwife. Stat. 6 ti 'fiV.yc. 17. The 
cities of Y^rky Exetei\ BriftttU Cht’/ter, N^nouhy and town 
of NewcaJlU, are alfo appointed places for aflaying and 
marking wrought plate of GnUijmiihs^ ‘Stais» 12 fV • 
3. f. 4 ; I Ann. c. 9. 

A duty is granted on filvcr plate of ounce; and 

GoUifmitbs arc to make cnirici. thereol wMi.the weight, 
on pain of lOo/. ^c. And CoUjmi^bs m\i\\ work their 
plate according to the ; which is to be touch* 

ed, aflayed and marked belore expoied to fale. 

Geo, I . f . 1 1 • 

Gold plate made by GoUfmitbi contain 22 carrrats 
of fine gold : and filvcr plate' 1 1 ounces and two penny- 
weight of filvcr, in every pound troy, or they forfeit 10/. 
And no UoU/mitb fhali fell any fu h plate, until inaiked 
with the firft letters of the makerS chrillidD and furname, 
the marks of the city of London being the leopard's head, 
lion pafl’ant, C5*f. and thofc made ule of by the afTayers 
at York, Exetery Cf’r. All perfons making plate, are to 
enter their marks, names and places ot abode in the affjy- 
©fficc ; they arc likewife to fend with the plate required 
to be marked, a particular account thereof, in order to 
be entered, or forfeit 5 /. Tnc AJfayerr determine 
what folder is ncteirary -about plate, and judge of the 
workmanlhip, and for good caufe may refuie to affay it j 
and if any parcel be dlfcovered of a coarler allay than 
the ilandard, it may be broke and defaced; alfo the fees 
for afTaying and marking are particularly limited, lAc, 
Stat. la Gio 2. f. 26. Sec further title kYhr^drawers, 

GOLDWIT, OR GOLDVVICH, Perhaps a golden 
muia? in the records of the To^tf , there is mention of 
confuetudo vocata^ Goldwith W Goldwich. 

GOLIARDUS, A jefteror buftbon. Mat, Paris, 1229, 

GOOD ABEARING, Bonus GrJ^us.'] Signifiesan exa6l 
oarriage or behaviour of a fubjedi towards the King and 
the people; whcrcunto fome perfons, upon their mifbe- 
haviour are bound ; and he that is bound to this, is 
faid 10 be more ftri^tly bound than to the peace ; becaufe 
where the peace is not broken, the furety de bono gefiu 
may be forfeited by the number of a man's company, 
or by their weapons. Lamb » Eiren, lib, 2. c. 2 : See Stat, 
34 Ed, 3. f. I. 

GOOD BEHAVIOUR, Surety for the Good behaviour 
is furety for the peace^ and differs very little from Good 
ablating, A JuUicc of peace may demand it ex ojiiio, 
according to his diftrciion, when he lees caufe; or at 
the requell of any other under the King’s proteaion : 
his warrant alfo is to be i/Tued when he is commanded to 
do it by writ of /uppliiavit out of Chancety or B, R, See 
further titles judictsr/ i\ace and Suretji of the Peace \ at 

CONSIDER ATION , Sec Conjidnatio/i. 

GOODS AND CHAT 1 ELS, Bona ^ cattaiia^ Sec 

Chattels, ^ , 

; GOOLE, Ff. Goulet,'] A breach in a fea-bank or 
wall; or a pafTage worn by the fiux and reflux of the Tea. 
Stat, 16 lA 17 Car, 2. c, il. 

GORGE, From Fr. Gcrt.} A wear: by Sat, 25 E. 3. 
£, 4* i, 4. it is ordained, that all Gerccs, nillS) wears, &€• 


GOVERNMENT. 

levied and fet vp, whereby the king’s fhipi and boart 
are diAurbed and cannot paL in any river, (hall b* uttefly 
pulled down, without being renewuvl. Sir Edward Cube 
derives this jybrd Irorn Gutges, a deep pit df water, and 
calls it a < 7 ^r>, or Guf/\ but this lee ms to be n niiiUke, 
for in Dvmrjday it is c dled Gourt and CV/, the ftcuch 
word for a wt.ir, Co. Lit, 5. 

GORE, A narrow flip of ground. Par\b. Avitj, 393, 

GO I E, ii «x. (uotan, i, c. fun.ierr.] A ditch, flu.te of 
gutter, mentioned in flat, lyH. 8 r. 9. 

GOVERNMENT. 

By this wo d, in common fpeech, is underftood the Con- 
flttution of our country as Cxercifed, according co the 
principles of Limited Monarchy^ un^er \)xt of 

Lotdi and Commons, tor the principles, of this 
Government and Coniliruiion, and its peculiarexcel^ncies 
in prrfeience to all others, lee this Did. pajpm\ and 
particularly under titles King\ Parliament \ Trea/on\ 
nure\ Habeas CV/«/ ; Liberties ; Jury ; and other appoiltc 
titles. 

When Civil Society is once formed. Government at the 
fame time relulcs of courfe, as nei^eil'ary to preferve and 
to keep that fociety in order. Unleis fume Superior be 
conliituted, whofe commands and decifions all the mem- 
bers are bound to obey, they would Hill remain as in a 
Itace of nature wiihouc any judge upon earth to define 
their rights and redrefs their wrongs. ^ But as 'all chu 
members which compofe this fociety were naturally equals 
it may be afked, in whofe hands are the reins of Go* 
vcinment to be entruUed ? To this the general anfwer ia 
eafy; but the application of it to particular cafes haa 
occafioned one half of ihol'c inifchiefs, which are apt to 
proceed from mifguided political zeal. In general, alt 
mankind will agree that Government fhould be repofed 
in fuch perfons, in whom thofe qualities are mod likely 
td be found, the perfe^ion of which is among the at- 
tributes of li'in who is emphatically Ailed Yhe Supreme 
Being ; the three grand requifices of wifdom, of goodnefa 
and of power: wiidom to clifeern the real intercA of tho 
community; goodnefa to endeavour always to purfue 
that real intereA : and Arength or power, to carry this 
knowledge and intention into adion. Thefe are the na- 
tural foundations of Sovereignty, and thefe are the re- 
quifites that ought to be found in every well cooAituted 
frame of Government. 

How the feveral forms of Government wc now fee io 
the world at ArA adluaily began, is matter of great un* 
certainty, and has occafipned inAniredilpiites. However 
they began, or by what right foever they fubfiA, thert 
is and muA be in all of them a Supreme, irrefittible, abfo- 
lute, uncontrolled authority, in which the Jura fitmmi im* 
pe^iit or the rights of Sovereignty refide. And this au- 
inority is placed in thofe hands wherein, (according (o ti e 
opinion 01 the founders of fuch refpe^ive Stares, chuer 
CAprelsly given, or colleded, from their facit app/ob.<iiun,) 
the qualiiiei requiAte for fupreniacy, wiidom^ good acts, 
and power, are the uoit likely to be found. 

The political writers of antiquity will not allow more 
than three regular forms of governmenr. 1 he Aril when 
the 'Sovereign Power ia lodged in an aggregate afTcmbly 
confiAing of all thefree-members of a cMninuniiy, whi< h 
is called a Democracy, the fecond when jt is lodged in a 
council, compofed of fele 4 ;f members, and tl^n it it 
4 ^ 2 . ililed 
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Ailed an Aiijltcmey \ the tall when it is entrufted in the 
hand* of a Angle perfoni and then it takes the name of 
a Mon.vchy, All Other fpccies of Government, they fay 
are either corruptions of, or reducible to, tlAtfc three. ^ 

By the SovereignTower, is meant the power cf making 
laws ; for wherever that power refiJes, all others mud 
conform to, and be direfled by it. whatever appearance 
the outward form and admtnillraiion of the Government 
may put on. For it is at any time at the option of the Le- 
giflaiure to alter that form and adroiniilration by a new 
edi£l or rule, and to put the execution of the laws ir,:o 
whatever hands it pleafes ; by coolUtutiag one or a few, 
or many executive magillrates : and all the other powers 
of the State muft obey the legillative power in the dif- 
charge of their feveral funaions, or clfe the Conlliiuuon 
is at an end. 

In a Democrat, where the right of maktng laws re- 
AJes in the People at large, public virtue, or goodnefs 
of intention is more likely to be found, than cither ^of 
the other qualities of Governiqent. Popular affemblies 
-if* frequently foolilh in their contrivance, and weak in 
'.f W ji d f execution ; but generally mean to do the thing that 
isMght and juft, and have alwaya a degree of patrioiifm 
jpr public fpirit. In Ariftoc. acie) there is more wifdom 
to be found, than in the other fremes of Government ; 
being compofed, or intended to be compofed, of the 
moil experienced citizens. But there is lefs bonerty than 
in a Republic, and lefs llrength than in a Monarchy. A 
Maaai cbj is indeed the moll powefful of any j for by the 
entire conjunflion of the legillative and executive powers 
all the finews of Government are knit together, and 
united in the hand of the Prince; but then [in abfolute 
Monarchies] there is imminent danger of his employing 
that ftrength to improvident or oppreffive purpofes. 

Thus O^efc three ipecies of Government have, all of 
them, their feveral perfections and imperfeaioos. A»»«. 
eraeies are ufually the bell calculated to direft the end of 
a’law, Arifitcracies to invent the means by whic'h that end 
ihall be obtained; and to carry thofe means 

into execution. The antients, had in general no idea 
of any other permanent form of Government but thefe 
three: for though Cicat declares himfclf of opinion, 
^htitne yefttftubtimtftf qUiC txjfibus ibut 

Ulis, rggali, optima, ft populaii, fit tMdue confuja," yet 
Tacitut treats this notion of a mixed Government, formed 
out of them ill, and partaking of the advantages of 
c^ch, as a vifionary whim, and one that, if cifecied, 
could never be lading or fecurc. — „ « 

But happily for us of this // 7 ««^/, The Br huh Con- 
•titui ION has long remained, and it is to be hoped wBl 
lone continue, t ftanding exception to the truth of this ob- 
fervation. For. as with us. the lixecutive Power of the 
laws is lodged in a fingle perlon, they have all the ad- 
vantages of llrength and difpatch, that are to ^ found 
in the moll abfolnte Monarchy : and as the Legillatarn of 
this kingdom is intruaed to three dillinft powers, entire- 
ly mde^ndent of each other ; firll thtr King ; fecondly 
the Lortfs fpiritual and temporal, which is an ArUlocra- 
t eal allembly of perfons feleaed for their piety, their 
birth, their wifdom. their valour, or their property ; and 
thirdly, the Honfe of Ceamoui. frtely chofen bji the 
People from among themfelves, which make. 

Dertocracy; as this aggregate body, adluated by differ, 
fprings, and aitcniive to different iniexells, coropofee 


the Britijb ParUaweftf, and lias tbe rupreme dirpoM of 
every, thing; there c.nn be no inconvenience attempted 
by cither of the three branches, but which will be with- 
(tood by one of the ocher two ; each branch being armed* 
with a negative power, fufHcient to repel any innovation 
which it Ihall think inexpedient or dangerous. 

Here then is looged the Sc cf th$ Britifi Cotf 

flttution\ and lodged as benchci^ly as 'it poBible for 
Society. For in no ocher fhape could we be lo certain of 
finding the three great qualities of Government (b well 
and fo happily united. If the fupreme power were lodged 
in any of the fhrec branches feparately, we mull be ex* 
pofed to the inconveniences,- of either Abfolute Monar- 
chy, Arillocracy, or Democracy, and fo want two of the 
three principal ingredients of good policy, either virtue 
wifJom, or power. If it were 'lodghd in any two of 
the branches; for inihnee in the King and houfe of 
Lords, our laws might be providentially made, and well 
executed, but they might not have always the good of 
the people in view : If lodged in the King and Commons, 
we Ihouic. want that circumfpcdl ion and mediatory caution 
which the wi.QJom of the Peers is to afford: if the 
fupreme tights of Legillature were lodged in the two 
houfes only, and the King had no negative upon their 
proceeding, they might be tempted to incroach upon 
the royal prerogative, or perhaps to abolifh the kingly 
ofHce, and thereby weaken (if not totally dellroy) the 
llrength of the Executive Power. But the conditutional 
Government of this Ifland is fo admirably tempered and 
compounded, that nothing can endanger or hurt it, but 
deftroying the equilibrium of power between one branch 
of the Legiflature and the rell. For if ever it fhould 
happen that the independence of anj cm of the three fhould 
be loll, or that it ihould become fubfervlent to the viewt 
of either of the other two, there would foon be an end 
of our Conllitution. I Comma 4S, — 52. Inhodi. 

The effeft of fo dire a change, or the means of judging 
whether in any fuppofable event, it may or may not have 
taken place, is a theme that may ferve to agitate politi- 
cians, but which it would not be proper to difcufs in thia 
place. Revolutions in Government are fubjeiSl to no fixed 
previous laws ; and the dreadful experience of France ac 
this moment, (OMer 1794.) will teach. every true lover 
of the Biitijh Conllitution to be cautious of violating itn 
principles, either through too fond an attachment to the 
perfm or privileges of the Monarch , or too ardent and dan- 
gerous a Z2al for the Liberties of the People* Thefe, in 
our Condicutiun are not oppofed to, but dependent on, 
each other, and an exaggeration of either would inevita- 
bly lead to the ruin of both. 

Contempts and mifprifions againft the King’s perfon 
and Government, may be by fpeaking or writing againll 
them f curfing'or wifhing him ill, giving;out fcandalous 
dories concern iffg him, or doing any thing that may tend 
to le/len him in the efleem of his fubjedis, may weaken 
his government, or may raife jcaloufics between him and 
his people. It has alfo been held an ofKeiice of this 
fpccies tc^drink to the pious memory of a traitor ; or for 
a clergyman to abfolve perfons.at the gallows, who there 
perfid tn the treafons for which they die ; thefe being 
adls which impliedly encourage rebellion. And for this 
fpccies of contempt, a man may not only be fined and 
imprifbned, but fuflFer the pillory, or other infamous cor* 
poral punifhment. 1 iArtui. P, C, ; 4 Comm. 13. r. 9, 
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fn of confj^racjr or medicated ^eelbli 
t!ie King and Goverrtmenr^ it is not unufutl to veil apo%ver 
In the King of apprehending and detaining rufpeQcd 
perfons without bail or mainprife ; which aj to them ope- 
rates as a Airpenfion of the Habeas Corpus A^. For this 
purpofe the Stats, z C!f A/, c . a : 6 Anne r. 1 5 : i Geo, 1 . 
cc, 8, 39, and divers others have been from time to time 
pafled : The laft of this kind was Slat, 34 Ceo, 3. e.— — 
when, after the example of France » feveral confpiracies 
were carrying on to eilablifh a Democrat in thefe king- 
doms to the overthrow of that Conflitotiotii ; which is the 
^eferved fubje£l of panegyrick by the learnt Commenta- 
tor, from whom the preceding extra^s on this fubJeA 
are fubmitted to the attention of the Student. 

GOVERNORS of the Chefl at Chatham 9 Officers ap- 
pointed to take care of, and relieve the poor and maimed 
Jeamen belonging to the Royal Na'i^, 

GRACE. Afls of parliament for a general and free 
pardon, zxo A^s of Graca, 

GRADUATES, Graduati,'] Artf fchoiara who have 
taken debtees in an univerfity. 

GRAPFER, Ft, 'Gnfier, i. e. Scriba.] A notary or 
C:rivener, ufcd in the ancient Stat. 5 ff. 8. r. i. 

GRAFFIO, GRAVIO, A landgrave, or earl-— ATrc* 
ft'wceps, tiec Graffio, hanc lenitatem mutare audeat, Mon, 
Angl. tom. I. p. too. 

GRAPFIUM, A writing-book, regifter, or cartulary 
t)f deeds and evidences. Annul Bed, Mencasenjis apud, AngL 
Sacr, par. |./). 653 . 

GRAIL, Qradahf or Gyaduah.“] A gradual or book, 
containing Tome of the offices of the RomiA church,— 
Gradale, Jic didnm, a gradalibus in tali libro contentis, 
hyndewood. Frovincial, AngAib, It is fometimes taken 
for a m.a/j book, or part of it, inftituted by Pope CdefUtte^ 
Anno. 430. 

GRAIN, The twenty-fourth part of a penny-weight. 
Mercb. Did. Alfo ^rain fignifies any corn Town on ground; 
and there is what is fo called in the top of the ear, lefs 
than corn. Lit. Aleyn's Rep. 80. 

GRAND ASSISE, A writ in a real action to deter- 
mine the right of property in lands. See titles Jury ; 
Magna Affifa, 

GRAND CAPE, A writ on pica of land, where the 
tenant makes default in appearance at the day given, for 
the King to take the ^and into his hands, iAc, Reg, Jud, 
I, Sito Cape Magnum.' 

GRAND DAYS, Thofe days in the Terms which are 
folemnly kept in the Inns of Court and Chancery, i. e. 
Candlemas Day in Hilaiy term, Afevfion Day in Eafcr 
term, St. John the BaptiJPs Day in Trinity term, and All 
Saints De^ in Michaelmas term ; which days are Dies non 
Juridki, or no days in court. 

GRAND DISfl'RESS, is a writ fo called, not for the 
quantity of it, for it is very ffiorc, but for its quality ; for 
the extent thereof is very great, being to all the goods and 
chattels of the party dilfrained within the county,: it lies 
in two cafes, either when the tenant or defendant is 
attached, and appears not, but makes default; or where 
'the tenant hath once appeared^ and after m:<kes default, 
then this writ is had by the Common Ajto in lieu of a Pe^ 
tit Cape. Stats. Weft. \, cap. 44 : 5* //• 3 . c, 9. 

GRAND JURY, The jury that find bills of indl^- 
menl before JuRices of peace, and gaol-delivery or of 
Oyer k Terminer, bfc. They ought only to hear wit- 


GRANT. 

nefTes for Ae Kfng ; and to find a bill on probable evL 
dence; becaufc it is but an accufation, and the party ia 
to be pot upon his trial afterwards. Hut if the bill be 
againA A. fqf murder, and the Gf and Jury, on the eri-., 
dence before them, be fatisfied it was fi defendendo, 
and fo return it fpecially ; the court may remand them to 
confider better thereof, or hear the evidence at the bar, 
and acGordingly dired the Grand. Jury, t Holds 'Hi/l. P, 
C. 157, 1^8. Where a Grased Jury refufes to prefent 
things, within their charge, ^c, a new Grand injuetf 
may be impanelled, to inquire of the concealment 0/ the 
former ; on whofe defaults prefented, they fhall be 
amerced. 2 Haleys P. C. 1 55. A Grand Juror difcloAng to^ 
any one indidled, the evidence that appeared again H him, 
is guilty of a high mifprifipn, and liable to be fined and 
imprifoned. 4CW/1. 126. See at large titles Indidment i 
Jmy, 

GRAND SERJEANTY, An ancient tenurf, by mi- 
litary fer vice. See titles Tenure; Serjeanty. 

GRANGE, Grangia.'] A houfe or farm where corn is 
laid up in barns, iAe, and provided with ftables 
for horfes, Halls for oxen, and ocher things necelHiry foe 
hufbandry. I’nis definition is agreeable to Spehnan%^ 
According to Mr. Warton, Grange is HriiHly and properly 
the form of a monallery, where the religious repoficed> 
their corn. Gtangia Lat. from Granum, But in jL/a- 
colnjhife, and other Northern counties, they call every* 
lone houfe, or farm, which Hands folitary, a Grange^ 
Steveem's Sheskojpear, 

Dr. Jobnfote in his difiionary derives the word froaa 
Giange, French, and defines it, a farm, generally: a faroa 
with a houfe, at a di dance from neighbours, 

GRANGE ARIUS, Is the perfon who has the care of 
fuch a place, for corn and hufbandry: and there was an- 
ciently a gfangfTj or grange-kteper belonging toxeligioui ’ 
houfes, who was to look after their grsmges, or farms in 
their own hands. Fleta^lib, 2. r. 8 : Cartular, Si, EdmuneL 
MS. 323. 

GRANT. 

Dokatio; CoKccssio In the Common-law, a coii^ 
veyance in writing of incorporeal things, not lying ia 
livery and which cannot pafs by word only ; as of rever- 
fions, advowfons in grofs, tithes, rents, fervices, com 
mcn^in grofs, fide. It has alfo been taken generally, fof 
every gift and Grant of any thing whatfoever. Co. Lit^ 
172: ^Rrp,6$. Grants are made by fuch perfons at 
cannot give but by deed: he that granicth is termed - 
the Grantor, he to whom the Grant ij made is the Grantee; 
Weft. Symb. 234. 

is ,tlio regular method, by the Common -law« 
of trunsferriog the propert^of incorporeal hereditaments 
or fuch things whereof no livery can be had, Co, List. 9. 
For which reafon all corporeal hereditaments as lands and 
houfes are faid to He in Untery, and the others at advowfons, 
commons, reniSj. reverfions, {Ac, to lie in Grant, lb, xyz. 
And the reafon is given by Btadon^ ^^Traditio, [livery J 
nihilajiud cH quam rei corporalis, de perfbna in perfonam, 
de man u in manum tranHacio,aUC inpoffeffionem indudio : 
fed res incorj^rales quse funt ipfum jus rei vel corpori 
inhsrens, traditionem non patiuniur.’’ Brad. I, 2. e. z8. 
Incorporeal hereditaments therefore pafs merely by deli- 
very of the deed. And in feignories or reverfions of 
landij fuch Grant, together with the attornment of th# 

tenant. 
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tenant, (wYiile attornmenti were rcqulfite) were held to 
be of equ^J notoriety with, and thtrefore equivalent to, 
a feofTiuent and livery of land^ in immediate pofleilton, 
Jt therefore differ* but little from a feoffment, except in 
its. fubjed- matter, for the operative wo ds therein com- 
monly ufed Dtdi (t concijfi \ Have and grantetl \ 

c O^mm, 316. f. 20. Si'c lurihcf this Did. titles Convey- 
oteit'y Dttd\ Cfju 

\,lVhat nnJ hutiefls may h granted \ by what 

Orioiptiou \ ahd fjow Gtanti Jhall be c^nlhued, 

Jl. lyho jnuj make Grants \ and vuho may fake by Grant, 


I. A Man cannot that which he hath not, or 

more chan he hath: ihoupli he may covenant to. purcliaf'e 
an titate, and levy a line to ufes, which will be good. 
A perfon mii)\^rait a reverrion, as well as a poffeliion ; 
but the law will not .aliovv ti';a;r//of titles on]y,.cr im- 
perfect iptereih, or of fuch interefts as are merely future. 
Mac. Max. 58. A bare pollibility of an intereil, which is 
uncertain ; a right of entry, or thing in adion, caufe 
of fuit, i*ic. may not be granted aver to a Aranger. Ptrk. 

\Se^. 65 : 2 Jnjt. 214: 4 A>/> 66, 

it WHS formerly held, iha. by a Grant of all a man’s 
goods and chattels, bonds wou'd pafs ; now it is held 
the contrary, that the words Goods and Chattels do not 
dxtend to bonds, deeds or fpecialties, being things in 
adion, nnlcfs in Tpecial cafes. 8 Rep. 33 : Co. Lit, 152 : 
’Pheflat. 2 Gto. 2. cap. 25, was found neceffary 10 make the 
dealing fuch bonds, i^c. felony, as in cafe of other goods 
and chattels. 

In Grants there muft be a foundation of intereft, or 
they will not be binding: If a perfon ^tant^ a rent- 
charge out of lands, when he h.ith noihing in the 
land, the will be void. Perk. 15. I'hough it 

is laid, if a man £;fant an annual rent out of l«ind, 
wherein he hath no kind of intercA, yet it mav be good 
to charge the peifon of the grantor. OwnKcp.^. A 
man may grant an annuity for him, and his heirs, to 
commence after his death, and it ihall charge the heir. 
Bac. Max. 58. And after the Gtant of an annuity, ^c. 
is determined, debt lies for the arrears ; and the perfon 
of the tertenant will be charged. 7 Rep. 39. if a common 
perfon grants a rent, or other thing that lies in Grants 
Withont limitation of any ellate, by the deli\ery of the 
deed, a freehold paffes : but if the King make fuch a 
Grant of a rent, tsfe. it is void for uncertainty. Daav. 


Rep. 45 «i. 

A Grant to a man, with a blank for his chriflian name 
jl void, except to an officer known by his office, when it 
inufi be averted : and it is the fame where the grantee's 
chridian name is mifiaken. Cio. Elm. 318. 

Grants may be void by i#ertaiiity, impoffibiliiy, be- 
ing again il law, on a wrong title, to defraud creditors, 
fcfr. Co. Lit. 183. Such things as lie in Ciant» may not 
be granted or held without deed : and if any thing npe 
grantable, is granted with other things, the Grant will be 
void for ail. 2 Wir. 269, 27 1 , 273. Trulls and 
coahdenecs are perfonal things, and may not be granted 
over 10 o.bera in mod cafes; as offices of irull, and the 
like: but all kinds of chattels real and perfonal, are 


g-rantable, Prri.i9:j; -PW. 141, 379. 

If one g^ant any thing that lies in livery, or Grants and 
ihat is hi cjji at the time of the Grants in fee, or for llfej 


and the cQale if to begin at a iny come 1 thU for th# 
mod part will be void : but a Icafe or Grant for years^ 
may be good in futuro ; and may be to one for term 
years, or years determinable on lives« and after to an- 
other, to begin at the end of that efiate. $ Rep. x : Dyer 
58. Where a man hath a reverfien after an ellate for 
life of land, and he grants n rent our of it ; the Grant if 
good, and will fallen upon the land after the edate of 
the tenant for life is ended : and if a perfon grasit rents^ 
(sc. and a dranger ti^ke them at that time; in this cafe the 
Grant will be good, for one may not be out of poiTeiBofi 
of thefc things but hi his pteaiuie. Perk. g2, g6m if 
a man grants that to one, that he hath granted before Co 
anorher, lor the like teiin, t^c. the fecond Grant will be 
void. Dyer 2 y. Perk. ^ \02. Grants are ufually made 
by thefc w ords, viz. Ha ve Given^ Granted and Confirmed^ 
And words in Grants d)all be condrued according 
to a reafonabic fenl'e, and not be drained to what is un- 
likely. Hob. 304. Aifo it hath been adjudged, that 
Grants (liall be expounded according to the fubllance of 
the deed, not the Arid grammatical fenfe ; and agreeable 
to the intention of the parties. Co. Lit. 146, 313. 

every good Q^ant (he following things arc requiiite : 
I. Tiut there be a perfon able to grant. 2. A perfon 
capable of gf anted, 3. That there be a thing 

graniaile. 4. That it he granted \n fuch manner as the 
Jaw requires. 5. 1 hat there be an agreement to, and 
acceptance of, the ch.ng granted, by him to whom made. 
And 6. There ought to be an attornment where needfuL 
0?. Lt.y^. but Giants and cooveyaiices are good with- 
out attornment of tenants, notice being given them if 
the Gr;5ii»/f, by Jiaf. 4 dun. c. 16. § 9. Grants are taken 
mod drongly againll the graniot in favour of the gian^ 
iie\ the himfclf is to rake by the Grant imme- 
diately, and not a drangcr, or any in futuro\ and if a 
Giant be made to a man and his heiis, he may aflign at 
his plcafurc, though the wojd J/ygm be not expre/Ted. 
Lit. i : Sauud. 322. The ufe ol .any thing being 
granted 9 h\\ h granted ncccffary to enj.y fuch ufe : and 
in the Grant of a thing, what is requiliic for the obtain- 
ing thereof is included. Co. Lit. 56. that ifiimbertreet 
are gianttd, \\\e. grantee may come upon the grantor^ 
ground to cut and carry them away. 2 hjl. 309 : Flovod. Ij, 
Where the piincipal thing u granted^ the incident dull 
pafs; but (he princifal will not paf> by the Grant of the 
incident. Co. Lit. 1 52. A lord of a manor cannot grant 
the fame, and rcieive the Court Baton, it being infe- 
parably incident. Co. Lit. A Gidnt of a manor, 
without the word cam pertinentiis^ will pafs all things 
belonging to, the manor : the Gmta of a farm will alio 
pafs all lands belonging to it; but a Grant of a meffuago 
paffes only the houfe, out-houfes and gardens. Owsn^s 
Rip. 51. Tot* iV matter* de A. may be taken in the dngu- 
l.nr, or plural fumber ; and dalhcs ahd abbreviations in 
Grants dial! be fo taken that the Grant be not void. ^ 
Rep. 48. When lands arc granud by deed, the houfei 
which Hand thereon will pais; houfes and mills pafs by 
the Gratd of till lands^ becaufe that is the mod durable 
thing on which they are builr. 4 Rep. 86: 2 And. Z23» 
By Grant c;f all the lands, the woods will pafs: and ‘if 
a grant all his trees in a certain place, this paffeth 
the foil ; though an exception of wood extends to the 
trees only, not the foilt iRoLRcp.^^, Dysrigi 5 
Rep. IX. ' 


Tre:i 



G K A N T ir. 

Trees in boxes frot p^fa by the gram of the Jan^ 
C^V. as they arh feparate from the freehold, Cafeit 
170. A mihgrantrzli hia wood that (hall grow in time 
to come ; it is a void gram, not being hi rjfn, 3 iew. J7. 
A grant d/C mfturd terra pafletli not the freehold ; there 
fore the grantee hath no authority to dig in it by virtue 
of fuch zgram, Ow. 37, By the grant of lands in the 
poiTeflion of another, it is good if fuch other be in pof 
fedionf let the pofleflion be by right, or wrong. 1 J^o/. 

23. If a ^cam is general, and the lands granted 
retrained to a certain vill, the grantee fhall have ho lands 
out of the vill. 2 Rep. 33. It has been held, that where 
z grant is made of lands and tenements in D. copyhold 
lands will not pafs ; for they cannot pafs otherwife than 
by furrender. Owen, 37. 

Where lands are certainly defcrlbed in a Grant, with a 
recital as granted to J. B. ^c, though they were not thus 
granted, it has been adjudged, that the grant was good. 
10 Rep.A/p, If a hrli drTcriprion of lands in z grant is 
falie, nt^ithltanding the fecond be true, nothing will 
pafs by it ; though if the firft be true, and the fecond 
falfe, the giant may be good. 3 Rep, 10. I'he word 
grant, where it is placed among other words of demile, 
CiV. fliall not mure to pals a property in the thing de-' 
milcd ; but \\\t grantee lhall have it by way of demile. 
Dyer, 56. ^ ^ 

Of granti fome ch.irgc the grantor wfth fomething he 
was nCt charged with before ; others difchsrgc tlic^^/’nfr- 
tee of fomething wherewith he was before charged, or 
chargeable. 11 a man giant to me a rent-charge ; and 
after 1 grant to him, ih. t he lhall not be fu'*d for this 
rent ; this is good to bar me ot bringing an adlion, though 
I mav Hill dillriin for the rent: And if ono gi'antt to bis 
lelTee for life or years, that he (hall not be impeached 
for waile ; it wilt be a good difeharge, and may be 
pleaded 7 ff. 6. 43 : Bro. Grant, : Keiko* 88. See 
1 Rep. 147 : 10 Rep. 48. and this Did. lit. Condition, 

11 . Any Natural Perron,or Corporate Body, (not pro- 
hibited by law, as infants, feme coverts, monks, 
may make % grant of lands, and be a greintor\ and an in- 
fant, or woman covert, may htzgrantee, '1 Jiougii the 
infant at his full age may dilagree to \\\t grant, and the 
hulband difagree to the grant to his wife. Peik, 3, 4, 43. 
See lilies /^'ant: Baron and Feme, &c. 

But herein the law diltinguilhes between fuch grants 
as are wid, and only •voidable ; the firll of which are all 
fuch gilts, grants or deeds, made by an infant, which 
do not take effed by delivery of his hand ; as if an infant 
give a horfe, and no delivery of the horfe with hia hand, 
and the donee rake the horfe by force of the gift, the in- 
fant (hall have an adion of trcfpafs, for the grant was 
merely void. But if an infant enters into an obligation, 
makes a feoffment, levies aline, or fuffers a recovery, 
thefe are not void, only voidable. Fetk. 12, 13, 19. 
See title Infant, 

A grant by a feme covert is void, for no ad of her’s 
can transfer that intefell which the inter-marriage has 
veiled in the hulband. See 2 Hew dbr,6^%x Perk, §6. 
Se^ title Baron and Feme, 

made by perfons non fame mmoriify are good 
againft themfelves ; but they are voidable by their heirs, 
fSe, A m^n that is born dumb, or dumb and deaf, if 
he have underftanding, by making figns, hemay griint 
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tils Lind to floothfr j' not one who is born dnsf, dimts md 
blind alfo. Co. Ut. 1. See title khm. A per fan attainied 
of ireafon, or felony, may make a deed of gift, or grant, 
and it (hall be good againll all perfons, except the Kmg, 
and the lord of whom the lands are held ; and fcrreiefiii 
prifon, they may be good againll them like wife. Co. Lit, 
a; Peik, J 26, 31. ' 

l^he granti of perfons under durefs zxe^inid \ that ia, 
if they were made under an appreh* ulion of lomc bodily 
hurt, or if the grantor were imprifoned without caufe, 
and the grantee re fu fed Lorelcafe or difehargr him, uri- 
lefs he made fuch grant. 2/1^.483. But menacing to 
burn houfes, or fpoil or carry away the parry good^, are 
not rudidenc to avoid the grant; for if be (hould fulTer 
what he is threatened, he may fuc and recover damages 
in proportion to the injury done him. 4 Inf, 4S5 : Peik, 

§ 1 8. See title Durefs, 

If there be father and fon of the fame name, and the 
father grants an annuity by his na.nie, without any addi- 
tion, it (hall be intended the grant of the father ; and if 
the (bn being of the fame name with his father grant an 
annuity without any addition ; yet ih? grant* is good» 
for he cannot deny his deed. Perk, § 37. 

There are but few (if any) perfons excluded from be- ^ 
ing grantees, therefore a man .iitaintcd of felony, mur- 
der, Or treafon, may be a grantee ; (b the Kmg*s vil- 
lein, an alien, one outlawed in a perfonal aflion, or a 
bailard, may be grantees. Perk, f 48. A ballard who ii 
known to be the fon of (uch a one, may purchafe, or be 
a grantee by fuch reputed name ; for all furnames werf 
originally acquired by reputation. Co, Lit, t Rol. 
Abr . 43 * 4 ' * , ^ 

A feme covert may be z grantee, therefore if a rent- 
charge be granted to a feme covert, and the deed is de- 
livered to her without the privity of her hulband, and th« 
hulband dies before any difagreement made by him, and 
before any day of payment, the grant is good, and lhall 
not be avoided, by (.tying, that the hiifband -did not 
agree, fife, but the difagreement of the hulband ought to 
be (hewn. Perk, § 43. See title and Feme. 

Although aggregate Corporations arc invilible, and 
exift only in (uppoheion o( law, yet they are capable of 
taking by grant, for the benefit of the members of the 
corporation. Co,Lit.g\ i Sound, 

Grants of the King. — The King’s granti are mat- 
ters of public record ; for the King’s excellency is fo high 
in the law, that no freehold may be given tp, nor derived 
from him, but by matter of record. Doit, and Stud, d. 1. 

J, 8. — To this end a v«ricry of offices are creeled, com- 
municating in a regular fubordioation one with ahother, 
through which all the King’s grants mud pafs, and be 
tranferibed and enrolled; that the fame may bentrrowly 
infpccted by his officers, wbowiii inform him if any thing 
contained therein is improper, or unlawful to be granted. 
Thefe grants whether of lands, honors, liberties, fran- 
chifes, or augh: bcfiJes are contaiaed in charters or let- 
ters patent ; that is open letters, literee fater.tes i fo called 
becaufe they are not fealed up, butexpofed to open view, 
with the great (cal pendant at the bottom : and arc ufualiy 
direded or addred'ed by the King to all his (ubjecli at 
large. And therein thoy differ from certain other letr 
ters of the King, fealed alfo with his great fcal, but dt- 
rcAcd to particolaf perfons and for particular purpofes : 

whick^ 
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which therefor« not being defigned for public inrpr£)ioii 
are clofcd up and feaied en^che oucBde, and are thereupon 
called writs* cloiV, ///er<r r//iv/>; and are recorded in the 
ci’ife-rods, in the fame manner as the others are in the 
patent rolls. 2 346. e. 21. 

Grants or letters- paic.-H mull firft pafs by which is 
prepared by the Attorney and Solicitor* Genera), .in confe- 
qucnce of a warrant from the crown : and is there figned, 
tnac is rabTcribed at top> with the King's own n ma- 
f.ual, aud feaJed with his fvizy which is alwiiys in 

the cuilody of the principal Secretary of State : and then 
rdmetimes ic inn ntcd lately ps/Tes under the great ieal, in 
which cafe the p.iU'n CIS fubferibed in thefe wordr, per ifft.ut 
regent, By the Khg bhyelf , — Olherwife the courfe is to 
carry an cxir.iifl of the bill to the keeper of the pr/iy fial 
who mnkes our a wiit or warrant thereupon to the Chan- 
cery, fo that the fign manual is the warrant to the privy 
fea', and the privy feal is the warrant to the great feal ; 
and in this lali cafe the p it^ikt is fubfertbed, per breve tk 
p) in^ato finlh % By verip of prkyjgiil. But there are feme 
grants which only pafs ihrough certain dfHces, as the jfd-- 
ffiirahy or Tretf/uy^ in cohfequence of a fign manual, 
without the confirmation 'of eitbcT the (ignet^ the great, 
or the privy feal. zCQmM.$iz\, g Rcp, 2 
M «S- .. 

The manner of granting by the King docs not more 
differ from that by a Subject, than the conflruflion of his 
grants when made. A grant made by the King at the j'mt 
(hall be taken mod beneficially for the King, 
and againfl the party ; whereas the grant of a Subjcdl is 
conflrued mod ilrongly againll the grantor. Wherefore 
it ti ufoal to infert in the King’s grants, that they, are 
fnade» not ac the fuic of the grantee, but rv fpvdali 
gratidi rertd /cientid, et mero motu regis ; the King*i fpc» 
etal favour^ certain ktiowledge^ ami mere mot ion, and then they 
have a more liberal conftruflion. Finch L. ico; ro 
Rep. 112. 

A Subjefl’s grant fliall be conflrued to include many 
things befides what ai*c exprefled, ifnecefTary for the ope* 
ration of thh grant. Therefore, in a private gran: of 
the profits of land for one year, free ingrefs, egrefs and 
regrefs to cut and carry away thofe profits are alfo in* 
clttfively granted ; and if a feoffment of land was nmde 
by a lord to his villein, this operated as a manumlfilon, 
for he was otherwife unable to hold it. Co. Lift. 56 : 
LItt. § 206. But the King’s grant (hall not enure to any 
other intent, than that which is prccifeiy expreffed in 
the grant. As if be grants land to an alien, it operates 
nothing ; for fuch grant (hall notalfo enure to make him 
adenizeti) that fo he may be capable of taking by grant. 
Jito. Ab. Patent, 62 : Finch L. 110. 

When it appears from the face of the grant that the 
King is miftaken, or deceived, either in matter of fad 
or of law, as in cafe of falfe fuggeflion, mifin formation, 
or mifrecital of former grants i or if his own title to the 
thing granted bp different from what he fappofes ; if 
the grant be informal ; ^ if he grants an efitte con- 
trary to the rules of law, in any of thofe cafes ihe grant is 
abfolutely void. Frtem. 172, Foripftanee^ if t£ King 
grants lands to one and his heln-male» this is merely void : 
ior it fhall not be an eftate-tail, becaufe there want 
words of prdcreatioiit to afcercain the body <mt offtyhich 
" the heirs fhall iflise : nel^er is it a fee-fimpleai inVqjfu- 
mon, grants ic would be» becaufe it may resmiMiaE^jr. be 
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fappofed that the King meant to give no more 
efhite-tail : the grants Utbereiore^ if any thing, tibiKiitg 
more than tenant ai wiU* FitUbj 101, 2 : firo. Ah. Ffl^aies^ 
.34; Faients, 104: Dy, 270; Daev. 45.; 5 Rep. ^44 
,M;r 293. ' . , 

To prevent deceits, of the King vvuKrrgnrd to the va- 
lue of elites granted, it is particularly provided \iy ftau 
I H, 4. c. 6, that no grant of liis IhnlJ be good; uniefs in 
(he grantee’s petition for them, exprefe dientioabemade 
of the rc'il value of the loindi. Oiher^ fiac^tea have alfo 
been pafTed relative to this rubj?dt.. The lUng’s grantee 
lhall not forfeit for non- payment of rent, where the rent 
has been anfWercd brfurc procefs liTacJ. $tat.,2\ Jac. 
I. r. 25. Grants of frlons’ goods hnW to be inrpljed.— 
^ IV. ^ M c. 2z. ^ i . The Crown retrained 
from granting lands, except for tliirtypone years, Csf'cv 
J’orfeiiei ellates excepted, Star. 1 Ann..fia(% l. r. 7. 

$.8. See title Fot/ei/ure. 

Before the dsL^hic ek pretogatiia Regis, dowttL advbw-. 
Tons end other things have pa/fed by the gIRral 
y * /he King ; but by that lUtutc they are to be granted in 
exprefb words. 1 Rep. 50I 

The King’s is good for hrmfelf and fucceflbrs^ 
though his lucccfTors are not named. Teiv. 13. 

The King may not grant away an cllate ^ail in the 
Crown, c^e. And the Jiiw takes care to preferve the in- 
heritance of the King for the benefit of the fuccefTor. 2 
A>ul. (54 : Style 263 : See yenk. Cent. 307, A grant may 
not be made by the King which tends to a monop*oly, 
agalnil the intereli and liberty of the S-ubjed; Nor can 
the King make a grant non obftante any llatute made, or to 
be made ; if he doth, any fubrequeni llaiute prohibiting 
what is will be a revocation of the 11 

Rep. 87 : I)}er 52. Where the King is reftrained by the 
Common law to make a grat^, if he tp^jkes a( grant W 
ohflante the Common law, it will not m^^ke the giant 
good : bet when he may lawfully make a grants and the 
law requires he ihould be fully apprifedof what hej^r^e/r^ 
apd not be deceived, a non obftante fupplies it, and makes* 
the gt'cint good : If the words are not fiifiicient to pafs 
the thing granted, a non obftante will not help., 4 Rep. 35 r 
F^elf. Ahr. 904. If a grant U made by the King, and » 
former is in being of the fame thing,. If ic be not 
recited, the grant wut' be void : And reciting a void 
grant, 'when ttiere is another good, may make the King’s 
grant void. Dyerjy ; Cro. Car. 143. . And there may be 
k'PL non ohjianta to a former grant. 5 Rep. 94 1 Moor, 293. 

^ The King^ ganes vaay be void, by rcafonof uncer- 
tainty ; M if debts and duties are granted, without fay* 
ing in particular what duties, fAc. \2 Rep^ efo. But 
where there is a particular certainty preceding they fliall 
not be deftroyed by aqy incercainty or miilake which fol- 
lows : and there is a diflindion where a miflake of title 
is prejudicia^o the King, and whpnit is in fome de* 
feription of the thing which is flippleshcnral only, ami 
noMxuitcrial or ifliiable, i The Klag grah/t 

the manor of /). whidk be by the attainder of a cer- 
tain pciTon, and in the King hath it not fo; 
this grant iivoid. xaRep. 109. 

, If the King givsff/r a mefliiage pf the value of « 
yeepMA. B. aud it be of the yearly value of 10/, the 
valw bein^ in<the fame fentence with .the grtmh will 
make it void Though if it foe memtoned in aiilKther fen- 
tCQcr it may be go^ Jmk* Cm. adi*. The great of 
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G R O O 

GROOM*PORTElR, An officfr or fapermtendftnt 
•ver the royal framing* tables i in Latin he is Ailed Aulee 
Rigim Janitw Primarius. 

GROSS, Grojfks*^ In abroluce» intire, not depend* 
injron another x as anciently a viliein in gre/s was fuch a 
fervile perfon as was not appendant er annexed tothe Lord, 
or manor, nor to go along with the tenure as appurte- 
nant to it ; but was like the other perfonal goods and 
chattels of his lord, zl his lord’s pleasure and dlfpofal : 
Jo alfo aiiv&Wjhi in gto/s differs from ativ<n\fon appendant^ 
being ' diAlnd from the manor. Co, Lit. 1 20. i:ec 2 
Comm. 22. 

GROS3E BOIS, Fr. Gros ids. i. e. great ^cod.] Sig- 
nifies fuch wood as by the common law or cuiloin is re- 
puted timber. 2 Tnfl. 642. 

GROSS, ^Common in, or Common at Urge.) is fach 
as is neither appendant nor appurtenant, to land, but is 
annexed to a man’s perfon ) being granted to him and 
his heirs by deed : or it may be claimed by prefer! prive 
right, as by par-fon of a church, or the lilfc corporation 
foie. This is a feparate inherit|nce, entirely dlftindt from 
any landed property. See tit. Commoiu 

GROSS-WEIGHT, The whole weight of goods or 
merchandife, dull and droA miiSed with them, and of the 
cheft. bag, out of which /are and /re/ are allowed. 
Merchants DI^. 

GROT, Fr.] A den, cave, or hollow place in the 
ground ; alfo a (hady woody place, with fpringsof water. 
X* Pr. Di^^ , 

GROUNDAGE, A cuAom or tribute paid for the 
landing of a ihip in a port. 

GROUSE, The red and black beath game, for pre- 
ferving of which, no heath, furze or fern ihall be burnt 
on any heaths, moors or other waAe.% between the 2d of 
feititary htid 24th of Jvne, Stat. M. f. 2 j. 

gee title Game. 

GROWME. An engine to Aretch woollen cloth after 
it is woven $ See the ancient dat. 43 Ed, 3. c. 10. 

' GROWTH-HALFPENNY, A rate fo called ; and 
paid in fome places for the tithe of every fat beall, ox, 
or other unfruitful cattle. Clayton*s Rep. 92. 

GRUARII, From the Fr. Gruya.'] The principal of- 
Acers of the foreft in general. 

GUARD, Fr. Garde, Lat. Cu^edia.^ A cuftody or care 
of defence. And fomecimes it is ufed for thole that at. 
tend upon the fafety of the Prince, called the life guard, 
tfc. fome times fuch as have the education and 
Jbip of iifanti ; Ibmetimes for a writ touching wardfisip^ 
us tlroit de garde ^ ejeBione de gard, and ravtfiment de gard. 
P. N. B. 139. See title Guardian. 

GUARDIAN. 

Fa. Gardein, Lat. Cufios^ Guardianus.’l One who 
hath the charge or cuAody of any perfon or thing ) 
but commonly he who hath the cultody and educa- 
cacioh ol fuch peribns as are not of fufficient diferetion to 
guide themfelves and their own affairs, as c)ixldrcn .and 
Ueots; (^nfualJy the former); being as largely extended in 
the/tommon law at Tutor and Curator among the civilians. 
mnut. 


GUARDIAN. I. 

I. TU/tvtr^ iiiul if htGlunOMt , 

and have Appointed, ^ 

IL Oftbi Guardiaa^s Intertfi m thp Body and Lands of 
the Ward^ and what be tnaj lawfully de^ /o as to bind* 
the Infant. 

HI. Of the Infant* t remedy againfi the Guardian^ nnd of 
obliging him to Aecoustt. 

I. A Gucadian is av^trleghtmus ^ teflamentariusf datt/s^ or 
cvjtumarius : he that is a legitimate or lawful Guardian is 
fo jure communi, or jure na/iaali \ the firft as Guardian in 
chivalry^ in or in right ; the other de jure naturali, 
as father or mother : A tefiamentafy Guardian was allowed 
even by the common law ; the body of the minor Was to 
remain with him who was appointed, till the age of four- 
teen ; and as for bis goods it might be longer, or as long 
as the telhitor appointed ; Guardinnus datut, was one ap- 
pointed by the father in his life-time^ or by the Lord 
Chancellor after the death of the father ; and where there 
is a Guardianjbip by the common law, the Lord Chancel- 
lor can order and intermeddle ; but where by iUtute, he 
canoot remove either the child, or the Guardian i Guar- 
dianjbip by cudom, is of orphans by thecuAom of London, 
and other cities and boroughs ; and in copyhold manors, 
by the cuflom it may belong to the lord of the manor to 
be guardian hinifelf, or to appoint one. 3 Salk, Rep. 
176, 177. 

The Quardianjhips by the common law, were Guardians 
in ehivairy; Guardians by nature, fuch as the father dr 
mother; Guardians in ficage, who are the next of blood, 
to whom the inheritance cannot defeend, if the father 
does not order it otherwife ; and Guardian becaufe of 
nurture, when the father by will appoints one to be Quar* 
dian of hi$ child. C0. Li/. 1^:2 Infl, 305 : 3 Rep. 37. 

The feveral Guardians now in ufo, may be thus enn* 
merated : I . By Nature; 2. For Nurture ; 3. In Socage; 

4. Dy Stature; 5. By CuAom of London and other cities 
and boroughs; (which however, from Mrticular excep- 
tions, do not fall under tlm general law.) 6. By Election 
of the Infant ; 7. By appointment of the Chancellor ; 
8. Ad litem \ 9. By appointment of the Ecclefiaitical 
Court. 

1. The Father and (in fome cafes) the Mother of the 
child are Guardians by nature. For if an efate be left 
to an infant, the father is by common law the Guar- 
dian, and mull account to hb child for the profits. 1 Inff. 
88. But an executor may not pay to a father a legaty left 
to an infant; 1 P. PTms. 285. See titles £;rrrtt/0r ; Legacy. 
And with regard to daughters it feems by conftrudlion of 
fiat. ^ P.ftf M. c. 8, ^ that the father might by deed 
or will afljgn a Guardian to any woman child under the 
age of 16: and if none be Jb aJTigned, the mother ihall 
in this cafe be Guardian. 3 Rep, 39. 

The faid Jlat.^ fsf ^ P. id M. provider^ under fevere 
penalties, as fine pnd imprifonment for years, That 
nobody ihall take away any maid or woman child un- 
married, being within the age of fixteen years, out of 
or from thi; poifeffion, cuAody or governance, andagainil 
the will of theTather of fuch maid or woman child, or of 
fuch perfon or perfohs to whom the father of fuch maid,, 
or wonmit child by his laft will end ceiUment, or by auy 
other in hislife^time, bath [appointed] or ihall appoint, 
afiign, bequeath, give or grant, the order, keeping, edu- 
cation and governance of fuch maid or woman child.’^ 
See this Di£l. titles Marriage : RApi^ 

The 
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afi^eft%b|e£l 6f tliieiiteve Attotef wi$ prevent 
the tttkiAg tw^y iTu^lng miidenr undS^r t6, 
the eonfent of their pareht»« But the Aarore has prohi- 
bited it in tarihs whifh imply that the coAody an^ edu- 
cation of fuch females ihould belongs to th^ father and 
mother, or the perfon appointed by the fotmer/ It is 
obiervable on this ftatute that though the titte is eoo- 
fined to maidens being inheritors , and the preamble fpcaks 
onfy of fudi ns be hctrs apparent, dr baaa^ reaf or per- 
fohal eAate, yet the enabling part mentions maidens un- 
der i6 generaily. See-i 8Bd. e. 14. Por^determi- 
nations on this Aatote fee kaiehff*s Ca ; 3 T#. 5^ : Poth, 
204 : Cr#» Car. 465 ; 1 SiJ. 362 : 2 Mod. 1 2B : 3 Mod^ 
84 » id8« 

Many books, efpecially ftme of modern date, are 
very indifcriminate when they mention Guardianfhip by 
nature. Sometimes the Father is ftiled Guardian by na- 
ture, of his heir apparent^ for the time, in general terms ; 
fudi as at fir A appear to intimate that no other anceftor 
except the father, not even the mother, is entitled (othe 
Guardianfhip in that right: and accordingly Cotayns 
makes this inAlfence from the language of the books i 
though perhaps too haAily. See Com Dig, tic. Guardian, 
(C) 3CC. 38.0. 6 Cs. 22 d ; there cited, in other cafiss it 
npp^arv that the father being dead, the mother may have 
a writ 0/ crerpafs quare eonjanguineum et h^redem apit ; 
which imports that Jhe may alfo be Guardian by nature 
of her heir apparent. The filence in one book as to 
other anccAors, and the exprefs exclofion of the grand- 
father in another book, without the neceAsry explana- 
tion, tend to an opinion that all anceAors, except the fa- 
ther and mo her, hre really excluded. See t Infi. 84 b : 
6 Co, 22 b, H i\^ever in another place it appears that the 
grandfather and oilier ancePors may be Guardians by 
nature of their heirs apparent, as well as r)ie father and 
moilier; though being liable to te poAponed co others, 
whrre the father is nor, both they and the mother have a 
a title diAinguiihable from his, in point of inferiority. 3 
Co, 38 a, hurthcr, fome modbrn baok» do not confine 
Guardianfhip by nature to heirs apparent ^ boc denominate 
the Uther and me cher the natural Guardians of all their 
children : and fomerin es e\en the parents of illegiiimatc 
ifiue, (efm to haie been treated as their natural Guar- 
dians. I ye%. 138 2 Jtk. 15, 70: gMod. 117. Some- 

cioies alio the GuardianAiip of female children under 16, 
as impliedly given co the father and mother^ by the above 
mentioned /(at. 4 C!f 5 (jf ilf. r. 8, is faid to be jwe na- 
ture. See the Jiat 3 Co. 38 8. 

On the i\hole it feems, that not only the Father but 
alfo the Mcther and every other anceAormay be Guar- 
dians by nature, though i^iih confideruble differences, 
fuch as denote the fiipenority of the father’s claim. 1 he 
father hath the fiiA title to Guard 1 an Ai ip by nature, the 
mother the fecond : as toother anceAors, if the fame in- 
ff)nt happens to be heir-apparent lo two, perhaps pri- 
oritv of the poiTefiion of the perfon of the infant might 
probably be nPowed to decide the queAion. While the 
tenure by Knight’s fervice continued there was another 
diAf fence, which more Arqngly marked the fuperionty 
\.>f the father’s cla m : for he W4S intirled to thf cuilody 
of the infant’s }erfcn even againA the Lord in chivalry 1 
a preference not allowed co th« mother or other relations, 
and this divtfrfuy appeals to reconcile the decerininacions^ 
in the old books, whtcti apply only to cafes in which the 
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j rnchfvttli'y. 3 Os. 38 RatciiJVs Ca, Accor .ijig lO be ** 
/frirflshgaage^fbur law^ only an heir apparenl esn be 
the fttb/e8t Of Otfai^diinfiiip by nature : which reAriA oft 
is fi> true that it hath even been doubted, whether fijvh 
GuardlanAiip can be 6f a daughter 1% hofe heii fhip, tho tgli 
denominated a^rent^ yet being liable to be fuperfeded ^ 
by the birth of a fen, is in efiFhA rather of the p^efumptha 
kind. 3 Cf. 38 d : t Ayf. 84 a. Therefore when the term 
of Guardianfhip by natuie is extended to children in ge- 
neral, or to any befides ftfeb as are heire apparent, it is 
not conformable to tea legal fenfe, but muA be under- 
Aood to have reference to fome rhie independent of the 
common law % as the diAates of nature, and the princi- 
ples of general reafon. Vet we muA not however con- 
clude that parents have not a right co tliectfAjody of their 
other children, for the law gives them this cuAody liil 
the age of 14 by the GuardiauAiip for nurture^ next men- 
rioned, which though it differs from that by nature, not ‘ 
only in name, but alfo in daratiqn, and foioe Other par* 
ticulars, is founded on a like conformity to the order of 
nature, 1 liifi. 88 b. z. 

This Guardian Aiip by nature contSnnea till the infant 
attains the age 6f 2 1 ; It extends no fuai^er^han the cuf- 
tody of the infant’s perfon, CarthS^wx \ Ittfl,%L, It 
yields, as 10 the cuAody of the perfon, to Guardian Aiip in 
focage, where the title to both Guard ianAiips concur in 
the fame individuals, 1 In/l, 88 b. (See po/ 1 %,) but GUitr* 
dianAii^p in fOcage ending at 14, it feems that after thai 
age the father, or other anceAor having a like title to 
both Guardian Aiips becomes Guardian by nature till tho 
infant’s age of 2 1 . See Carth. 384. LaAly the father mop ' 
difappotnt the mother and other anceAors of the Guar* 
dianfhip by nafure, by appointing a teAamentary Guar- 
dian under the ^dts. 4 Csf 5 C? df. Cd 1 2 Car. 2. Set 
pojl. 4. 

2. Guoi diant fir nurture are of courle the Father or Mo* 
ther till the infant attain^ the age of 14 years. 

3 Rep. 38. In default of father or mother the Ordinary ufu- 
^ally afligns fome difcrcet perfon to take care of the Ififant’s 
perfonal eAace, and ro provide for his maintenance and 
education. 2 yonet, 90 : 2 Lev. 163. See pe/l. 9. Thia 
Guardian Aiip by nurture, only occurs where the infant 
is without any other Guardian •, and it has been /aid that ^ 
none can have it except the father or mother, B B. 4. ybt‘ 
Bto. Card. 7O: 3 fs 38 It extends no farther than the 
cuAody and government of the infant’s pcifon ; and de* 
(ermines at 14 in the cafe both of males and* females, 
ibid. Cemyns refers 10 Flita, as if according to that an- 
cient bock, grandfathers and great grandfathers might 
be Guardians by nurture. But the AatuCe cited by mm 
doth not point at this fpecies of Guardian, it AefcribSng^ 
the paiua pohdai in genera), and being ^apparently bur- 
rowed from the text of the Roman Law ( nor will it bear 
the leaA application to GuardianAiipat ourown law re* 
gulates It. I Inji, 88 b in a. i%-ad Bn. 

3 Guardians in Socage, are alfocailtd Guardians by the 
common law. WardSiip is incldttnr to tenure in locsge, 
but of a nature very different from that which was for* 
merly incident to knight- fervice. For if the inheritance 
defeend to an infant under 14, (he wardfhip of him does 
not, nor ever did, belong to the lord'of the fee : becaufo 
in this tenure no military or other perfonal fcrvtce beirg 
required, there was no occafion for the lord to take the 
4 K 2 profita 
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roliti ta^er to provide li prd]^ fiaSMtete for liU 1a« 
Rnt^nant. See thi* DiA^ thfevrwrre. ' 

*tbH kuid of Gjuirdiebihlp takes place only when the 
minor is encitied ip fome eitate is lands ; and then by the 
common U«v the GnardUnihip devolves upon his Nexc-of- 
kin, CO whom the Uheriiance cannot poffibl)r defccnd ; 
as where the eflate defcended from his fothefi in this cafe 
his ondO by the mother’s fide cannot poffibly inherit this 
eiUte, and theite fore fhall be the Guardian* Liu* ^ 1x3. 
For the law judges it improper to trull the perfon uf an 
infant in his hands» who may by poflibility become heir 
to him f chat thj:re may be no temptation/ nor even 
fufpicion of temptation, for him to abufe his trull, t Comm, 
e. 17. And choagh this provilion has been conlidered as 
arsfing from harih and barbarous principles^ experience 
ihews that it is founded in found policy and humanity, 
bee a F* Wm$. a 5 i : 1 Infi. 89. 

Guardianihip in focage/ l.ke,#hat in chivalry^ fprings 
wholly out of tenure. It is ^ thH reafon that the title 
to ic cannot arlfe, iinlefs the inffnc is foifod of lands, or 
other hereditaments, Iftn^ m haMen by focage. 1 

Itt/i. 87 d..Like Gnardianfhip sn.c|tvifry, it is deemed 
to tske place on adefcenl only, |1 kW|^ ^he contrary has 
been argued, thhi. 176. TbelStl^to this Guardian- 
.fhio ii without an^idinflion befWo^the whole and the 
half blood. If there arc two or more .difiajCereded rela- 
tions in equal degree, he who lirft gaihf pol^flion of the 
heir (hall have the cuftddy of him ; except where they 
happen to be brothers or fillers, or to he the infant’s 
lineal anccllori, the law preferring the elded in the for- 
mer cafe, and the father or other male anceilor in the lat- 
tsr. But if the infant derives lands both by defcenc fx 
pmU peUrn& and tx parte maurna, in which cafe ic may 
be poflible not tohtivi any next of kin incapable of in* 
heriiing to the infant, the next of kin on either fide firll 
feixing the infant is entitled to thecuflody of his perfon ; 
and the cufiody of the lands coming ex parte paHrna goes 
to the maiernai heir, and fo vksve^d. Should, however, 
the infant derive lands by defcenc in fuch a way, as lets 
in both ih; paternal and maternal blood fucceflively to the' 
inheritance, but with a preference of the former, ic 
feems onfettled who (hall have the Guardianihip. If the 
perfob entitled to be Guardian in focage is himfelf under 
euftody of a Guardian, the Litter is entitled to the coilody 
of both, CO the former in his own right, and to the latter 
pw CMjftfk VF'aret^ that is, in right of his wardihip of 
tUefonner ; A fpecies of Guardianihip diftia^l from all 
o.heis above enumerated. And it feemt that only Guar- 
dian in chiva'ry and in focage could be GuardUa par 
%a t/e (k U'arti* Scc S Ro. Ab. 35, 40 : Vaui^. l8^ 
Gamdianlhip In focage, being wholly for the infantas 
benefit and not in any refpcA for the Guardian's profit, 
i* not a/ubjcdlebherof alienation, forfeiture or fucoefiion, 
as Wardihip in chivalry was ; and confequently if the 
Guardian in focage becomes incapable or dies,, the 
Wardihip devolves on the perfon next in degree of kin 7 
dred to die infant, not being inheritable to him.. Some 
ancient cafes feem to (hew that'^uoder certain circuin-^ 
fiances Gaai^ianlliip in focage might be afiignable. See 
F. N. R. I43< : Fuz. Ab. Garde 161. But according 

to the do^ine iind pradlLe of later times, the adtnpw- 
lodgcd qualities of (Joardianlhip in focage being, dimt it 
is a peifonal tru ft wholly for the infant's benefit, itnd 
neither cranfmiflible by foc^ifion nor devifable* they are 
not cohfifient with its being aliignable { and ihere |i Lqirdr 
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in his tjiiie common 0[pd*ieiiefpimtd m See: 

Phxd. apj I 181 ; iyy.' i 

This Goarduuifoip extends not olify to she perfon andt 
focage-eftates of the infant, but alfo to &iV hmeditaments ' 
not lying ioMenure; . and even to his copyhold efiates, 
unlefs there is a fpecial cuftom for t^e Lord’s oppoinrtng 
a Guardian of them. 1 S; ^ : ,1 /So. £^e- 

tea's Cex q iMtnst. Xl8l; » Bue wl^bex the 

Guardian in focage is intitled to take into his enftody 
the infant's perfonal eftate, is not tfcertaiiied by any ex- 
preit authority, Itfeems however that perlbaalty is in- 
cluded except 'where by the cuftom of a particular place 
ic happens to be liable to a'difterent cuftody: and this 
opinion is founded on the idea that the cuilddy of an- in- 
fant's perfon drajes after it the cuftody of every fpeciet 
of pioj^rty for which the law hath not otherwtfe pro- 
vided : which receives feme countenance from the in- 
ftances of copyholds, and hereditaments, not lying in te- 
nure : for Including which it will be diificolc to account 
by any ocher i^afon than that above given for including 
pcribnalty. It is alfo ftrongly confirmed by the manner 
in which the Rat. 12 C. s. r, 24, regulates the power cf 
the Guardian, which ic enables a father to appoint : 
after authorifing fuch Guardian to take the cuftody of the 
infant's ferfemU eftate^ as well as of his lands, tenements, 
and hereditaments, it provides chat he may bring fuch 
aftion or aflioni in relation thereunto^ as by law a Guar- 
dian in common focage might do ( -words almoft necef- 
farily importing that the perfonal eftate is equally an ob- 
jedlof the cuftody of Guardian in focage with theinfant’a 
real property ; though a contrary opinion is hinted by 
Fauzhan, C. J.‘ See Plough, 186. 

Guardian (hip in focage is faperftded both as to the 
body and lands, if the father exereifes his power, of ap- 
pointing a teftamentary or other Guardian according te 
^ar. 12 C, 2. e. 24. (See p^. 4.) And regularly ic ends, 
when the infant whether male or female, attains 14 ^ 
though fome fay that this mnft be uncerftood only where 
another Guardian, either byeledlion of the infant or ocher* 
wile, is ready to fucceed ; 'and that the Guardianihip in 
focage continues in the mean time • Aadr. 313, At that 
age however it Teems the heir may ouft the Guardian in 
focage and call him to account for tbe.rents and profits. 
LiU.$ 123: Co.Li/t.So, It was in this particular of 
Wardihip as alfo in thic of marriage, and in thq^cer- 
tainty of the render or fervice, that the focage tenures 
had fo much the advantage of the military ones. See tic» 
Tenure.^ But as the Wardihip ceafed at 14, this difad- 
vantage attended it ; that young heirs being left at fo 
tender an age to choofe their own Guardians till 21,. 
might make an improvident choice. Therefore when 
almoft ail the lands in the kingdom were tprned into fo- 
cage tenures, I 9 f the flat. izCar. 2. <*.>24, that llatuce* 
gave the power orappointing the teftamentary Guardian 
next mentioned. If no fuch appointment be made, the 
Cnuit of Chancery will frequently interpofe, and name 
a Guardien, tnprevenc au infant heir from improvidently 
expofi^ himielf to min. a Cemm. 88. e. 6 . Seepefl, 7. 

4. ^gJStatutt 1 2 Car. ^ /, aa, Confidering the imbe-* 
ciltcy ofijudgmenc in children or the age of 14, and the 
abolidon of Guardianihip in chivalry t X^hich lafted till 
2t. See ptfl* II;) enadi, that any Fntimr, under age oc 
of full age, may by deed or will a^fted by two wicneftes^ 

difpoie 
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boHi» 40 toy porlbii, eimyt o mm miidim, ii« 
poflMtoii or rtfverBoft tilt fodi child im hgc o(»l a 

Theft «i«adlod6iw<ifa»9hyl^^ dr TillmMiy 
Cocrdtooe. 

The Aibftanceof thti Pirtionaitiry regulation K thif 
the father (halt hare the power, thoi^ ooder aiw-^Thet 
heChaH hareitaitootf bil cldMrca andeeait and iior 
nairied if hiedeGieafti or borit after^Thothoiaay ap- 
point any perfon otccpt popift recuftnu^That the ap» 
pot Atment may be either in poAttem or renainder^Tbat 
he may appoint the Guanliaoftip to lad tiM 21 ; oc any 
/r/r cime-i^That the appoiotmenr ihall beeffh^nal againft 
ail clmimingas Guardi^ in focage or otkerwift--««»That 
the GoiidiaD To appointed fbaU have raviftment of ward 
or trelpafs, and itcover damages ftr the Waadbheiiefiti-*^ 
That the Guasdiao ftiall hare the enftody of the ioftni’a 
eftate both real and peifonal, and have the faoie adiona 
in rehttton co them as a Guardian in ftcage.— ^Finally, 
that the ftatuce ftatl not preyodice the caftom of 
or any other city or corpmte town. For cafes on the 
conftrn^ion of dits ftatoce, See f 7 e. and Gm Dig* 
tic. Gum'dtmt, The nature of this new kind of Guardian- 
fhip, which the datote profeiTedJy models after that in ft- 
cage, except alto duration, in particularly difcuAed in 
the cafe of BitUll v. Conflablt ; 1 77 j and in Lord 

hh'^ftejbury*s 2 F. iFms. 102 : Gtii* 17 a* 

A lather cannot appoint Guardians under this datute 
to a natural child s but where he his named Goardiaos 
by his will 10 an illegitimate child, the Cpurt of Chan- 
cery will appoint the fame per Ions Guardians without any 
reference to a mader for his approbation. C.ii.jS]. 

Though there is no decided cafe that Guardians can 
be appointed for a child, by a Stranqert during the lift 
of the parent, yet the law will take care that the child 
Ihall be educated according to his f Ypedations 1 in cafes 
where the child is benefited by the will, Ut, pf fuch 
granger. See PQzvell v. CUv^r^ 2 Br^. C. R* 500. 

A grandfather cannot appoint Gnajdians to bis grand- 
fon under this llatute : bilt he may give hisellate to him 
on condition that certain perfons be his Guardians ; and 
il the father of the legatee do not fubinit to the will, 
the Chancery will make the father's oppofition work a 
loifekure of his fon'sedate* Ambl. 506* 

5 . We may here jud mention that there is another fpe* 

cies of enjiummy Guwdianjbtp befides that in Lontm 
and certain cities and boroughs ; where by the fpecial 
cudom of a manor the Lord names, or is himfeif the 
Guardian of an infant copyholder. See Com. Aj. tiu 
CopyboU. (K. 5.)— ‘The nature of this Guardianlhip, de- 
pends wholly on the cudom of the particular manor ; and 
though it is not exprefsiy faved by the Jla$^ 12 Car. 2 ; 
yecu has been held that the father’s appoincmeoc of the 
cuilody ol his child under that datute, will not extend 
to copyhold cllates. zLutw.li^w 3 595 : LomL 

25^. ' , 

6. The right of eUfilng a Guardian by an infant, 
arifes only when from a defed in the law, (or rather fil 
the exceottoa of it,) the iofaiit finds htmftlf wholly un- 
providfd with a Goardian. This may happen either 4 e- 
ftt^e 14, when the Infant has no fuchproiwny aaattrads 
a Guardtanfisip by temure, and the father is dead without 
having executed his power of appointment, and there is 
no mother ; or after 141 when the cnlto^y of the Goar- , 


iwa»ri^erin 4 n^/«. isCAr.t. LwTCiItGalr 
tag«a'iiKm#ol^he)^^ iprhere the infant is Hinder 14 p 
and as m #1 ogiici ^ (late how, and be^Wkooi h 
ibooUl bo mndk | fee 1 jl^.87 fii nor does thia deftft' 
ftem foppUed by any pn^ mr coremporary writer. M 
to a Guardian i(w 14,. it appeers from tlie ending of 
OoardUnftip in focage, a^tkat age, as if the common 
law dtenuzd a G uardiao .aftefrw^rda oooeeefihry . How- 
ever Ance the jfa/. 1 2 Car. a. tT. ^4^ ii has been ufual in 
deM of an appoTntment under ihd IUcu,te,^to allow the 
inftiit to deft one for himfeif f and ikb praftice appears 
to have prevailed even in roifiiode|reehe^t]ie Aeijlora- 
lion. Such eleftion is faid to be fre^eiftty tnada before 
a Judge on the circuit. 1 Frf. eyf * But ihii form doUi 
not ftem e/Tential. The late Lord BaliiamnjiAtn ,he waa 
turned of 18, having no Tefiamenury Gaardia^ii^ fad- 
ing under the necedicy ol having one for femd ftoe^al 
purpofes relative to bis propeietary goeerQii)eni Of 
eaoJf named a Guardian by deed $ a mode adopted by 
the advice of CounftiMlt feems in faft as if thero wag 
no preftribed form of an infant’s elefting a Ouardiaa 
after 14. any more tbao there is before, and thcrel^ 
eleftion by paroJ, though unlblemn, migik be legally fuL 
ficienr. The deficiency iu precedents on this occalion 
is eafily accounted for ; this kind of GuardUnflaip being 
of very late origin, unnoticed as it feems by any writ^ 
before Qia except Sivtnimn \ ( 7 ^ edit, 1590 97 4;) 
and there being yet no cafes in print toexplairt ihe powers 
incident to it, or whether the infant may change a Guar- 
dian ft conftifuted by himfeif. Cahs (hough proTeffing 
to enumerate the di^rent forts pf Guardian (liip^ omlta 
this in one place t whence perhaps it may be conjeftarrd 
chat in his time it was in Ariftnefs fcarcely rccognifinl at 
legal I /^. 88 fi. in n, , 

7* As to Guardian by appointment of the Lord Cban^ 
celiur ; it is not cafy to Hate how ^hii jurifdiftion was ac- 
quired: It is certainly of no very ancien^ date, chough 
now indifputable. The firA inAance of fuch a Guar- 
dian, appointed on petition without bill, was in the year 
1696, in the* cafe of one Hampdete, But fince chac'ttqie thp 
Cgurc of Chanceiry has exercifed this power, without its 
being once called in queAion; therefore ip the cafe of Lady 
T^tAam v. LcQtmrd^ in Daw. jPrsc. I7<4t tbeCounfet 
for the refpondeot Aated itas a thing fixed, that the Lotd 
Chancellor was entruAeJ with that part of the Crown’s 
prerogative, which concerned the QuaidianOup of infapts* 
Dvs. P, C. Under the fame^ idea too, the marriage Aft^ 
fiat, 26 Geo 2. c. 53, (f 1 1,) refers to the Chancellor for 
the appointment ol a Guardian^ .to confent to marriaxe, 
where the infant is wichouf a Guardian and the mother 
is not living. 1. fi/fi, 88 b, in a. See stfo 1 Frv. C. R, 536. 
The Court never appoints a Guardiau to, a woman alter 
marriage. 1 /'ez, 157. 

8. All Courts of JuAice have a power Co ailien a Guar^ 
dian to an infant to fue, or defend aftioos^ if the inlanc 
comes intooourt and defires it : or a Judge at his chain - 
ber% at the defire of the iafapt, may ufiign a perfon 
named by him to be hU QuoriBm i but (bis lail is no re- 
cord until (watered apd filed by the clerk of the rules : 
F. iV. D. 27. Z. : lZ!it^,88^ (16): 155 (1): I L//. 

696: 2 Lpm* 238, And this is called a Guardian ad luem. 
See title £ya//y« 

9« Guardian 
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/ Gcidf^iati hf ffMbtiiettient of the Eefiirjoff^ca! 
&Aii»/ feem» now petfr^ty infifrnificant, and merely on 
IK p^r with other OonWiani -e^y litem. The right of ap- 
poinTment is however c/etimeJ hy that Court, ai ^to per- 
fonal eflate; and, if there is no other Guurdtaa b/ tenure 
cir othffhvife, for the perfon alfo ; but the foHowing de- 
tail wiff fheWwith how little effort. 

S^viihtertfe takes notice of fuch a Guardian; but con- 
hoes bis obfervations on the appointment, and his extent 
of povrer, to the cuftom within the province of lork. 
Ttflam. \ft fii. rg h. In a cafe in the court of K. /?. Lord 
/f/r/e admitted the right of the Ecclcfiaftical Court to 
appoint a Curator of the perfonal ellate; and after that 
JudgQ^i death the Court inclined to the fame opinion. 2 
1 6a : T, ^ 9 . 90. In another ca/c, foon after, the fame 
coert a^|owl^d the right as to the infantas portion but de- 
nied it over the perfon. 3 Kd. 384. In the next cafe, 
the qaellion as to the right wj|a largely debated on a plea 
in prohibition. 1 his alleged' that by the common law, 
ufed and 'approved in if any perfon by his will 

devifes any goods to his ^children, the Ordinary before 
whom the will is proved haiK^uM totommit the cuftody 
of the Tons and their portions liH 14, and of the daugh- 
terii and their portions till 12, wircopc where they are in 
the caftody of any other by r^6»n of tenure, or by the 
father^ appointment : and if any perfon detained fuch 
infants, or ihcir portions, the Ordinary hath allb ufed 
to compel the delivery of them by Bcctefiaftlcai cenfurcs. 
2 Lev. aiy. Buton a demurrer this plea was over-ruled, 
and the prohibition ordered to Hand, the latter being 
founded on the libel in the fuit in the Ecclefiaftical Court, 
which had (laced the right in a more extenfive way, %'iz. 

' that by the EcctefiaHical Law, every perfon having the 
tuiiion of any infant under age, by the will of the father, 
or ter judicem compttentem , ought to have the cuftody of 
the infant and fuit in the Eccleliaftical Court fer the de- 
tainer. After this cafe nothing appears in the bouks on 
j|te:Cubjed for a long rime, but a cur fory notice by Lee% J* 
^^khc Ecclefindical Court’s appointment without objtfc- 
thhn, frying the courfe of that court is, that if the infant 
ti under feven years of age, they choofe a Curator, but 
if he is (even, he choofes. Fitzgih^ 164. By a iuofe note 
of A later ca(e it appears that Lord HsrdvjUke faid, that 
only Guardians ar^Z/rc'w can be appointed by the Kccle- 
iiadicat Court. x^Fin. Aht. in /f. In another 

cife hov\e/er, reported more at length, the fame Judge 
reprobated ir as a prefumptbn in the Eccleiiadical Court 
ro appoint a Guardian of the perfon dnd edate, and de- 
clared their appointment except when a fuit was depend- 
ing to be ao' interference with his power as Chancellor ; 
ond even recommended to the Attorney General to con- 
lider whether a ^uc wa rante would not lie in fu^rh a ca(e 
againil the E.clrftailical Court, 631* In a fub 

fequciir Cife in if. (Mifs C\itlry*s\ the power 0/ ap-, 
pointrncot in the Ecclefiallical Courts was confidered as 
cmBn^d to Guardians and therefore perfeAiy 

inligoihcant. 3 1436. See 1 7 ;^. 88 i. in a. 

above recapituK' tion, at 10 Guardians, is ex- 
clufive of any thing relative to the Royal family. See 
the arguments in the cafe on the King’s right, in refpndl 
to the education and marriage of his grand children, 
which was referred to the judges in thr reign of 
Tort. 40 r. See alfo the Fat. 12 Gro. 3. c. 11 ; attdvthti 
DiA. tic. 


The following 'mifceiUbMtti <Ardnrttion$ oiny 
farther to illnllrate the above propofirions : ^ ^ 

Guai'dtanjbip is a thing cognUable by the temporals 
courts, where a devife is made of k, which courts afe»to 
judge whether the devife be purfu.m to the (latuce. 1 
Fent. 207. 

The hufbiind of a woman under age eanoot difavow a' 
Gumd/aa made by the court for his wife* % Ke*tt. i oj. 
An infuit, it is faid, cannot revoke the anthorUy of ;ve 
Guardian : but the court may difeharge one Guardian^ and 
adign another at rlreir diferetion ; and the jullices of Ni/i 
prius, fsfe. may aSigu anew Guardian. Palm, 252: cstyle 
456: 49; I Danv . Aor. t 04 ^. 

The elded Ton of the half blood ihaJl be Guardian in 
focage, to a foa by a fecond yenter; and when the mi- 
nor attains the 4 ge of fourteen years, he may chufe his 
Guardian before a judge, at his chambers, or in court, 
or in the Chancery. Cra. Jae. 219. Though a father is 
Guardian by natuie, yet a man may be ^Guardian cu an 
infant agaioH his father, for prevention of waiie; which 
is a forfeiture of Guardianfhip. Hard. 96. 

If a woman hath ilTue a fun by a former hufoand, and 
marries a fecond hulband, feifed of focage lands, by 
whom foe has IHue another fon, and the hufoaud and wife 
die, leaving the fecond fon under fourteen, his brother 
of the. half blood foall b? Guardian in (bcage ; as next 
of kin, to whom the inheritance cannot defeend, CVs, 
Eliz.%2^1 lAnd.iyii Moort^^i zjoa.ij. 

An in. ant, ideot, lunatiLk, non compos, one blind and 
dumb, deaf and dumb, or leper removed, cannot bo 
Guardian in focage C0. Lit. 88 i&. 

it is clearly agreed, That the King, as pater patriot, 
is univerfal Guardian of all infant!, ideots and lunaticis, 
who cannot take care of ihemfelves ; and as this care 
cannot be exercifed otherwile phan by appointing them 
proper curators or comnuctees, it-feems al(o agreed, that 
the King may, as he has done, delegate the authority to his 
Chancellor \ therefoie tt tliis day, the court of Chancery is 
the only proper court which hath jurifdidion ih appointing 
and removing Guardians, and in preventing them nnd, others 
from abufivg their perfons or rflates. z Injl. 14: 4 Co. 126: 
Staundf. Prop. 37. See i\i\tJde^ts and Lunaticis, and ante j. 

And as the Court of Chancery is now invelled with 
this aathoricy, hence in everyday’s practice wc find that 
court determining, as to the right of Guardi.tiilhip, who 
is the next of kin, and who the mod pioper Guardian ; 
as alfo orders are made by that court on petition, or mo- 
tion, for the provifion of infants during any difpute herein; 
as likewife Guardians removed or compelled to g.ve fe- 
curity; they aud others punifoed for abufes committed 
on infants, and edeclual care taken to prevent any abufes 
intended them in their perfons or edates ; all fuch wrongs 
and injuries being reckoned a coniejxipt of that court, it 
having by an flAablilhed juiifdiAioni the pruceAion of 
all perfons under natural difabilities. 2 Jt/od. 177. 

II. Though Guardianpsip in Chivalry is now abo- 
Kfoed by;^<i/. 12 C*. 2. c. 24, already fo ^cen mentioned; 
it may be ufeiiil as well as curious to consider the follow- 
ing fiimmary concerning It. See.i d ; sr. ri. . 

Th# guardianfojp could only be where the edate 
veded in the infant by >A 11 males under 21 at 

the aacedor’s death were liable toil; but not (ema}ea 
unlefs they were under extended not only to 

the 





the firr/bii of tIi#viiiAtiit»:bttt elfa io M Tuch of hit 
and tenement* at were witliiti the Gtiardito^t ftigniorx ; 
and if the Kthg wet Guerdjun \n, rerpeiftof a tenure m 
tapiffp then to the whole of the iniani^e cdate of whom* 
foever holden^ wbitever theteoure; and whether lying 
in tenure or nor.-^lf the infant heir held lands by 
Jtnight's fervice of feveral lords, each bad the wardship 
of , the land within hu fti'gniory t and as to the body,' the 
warofliip of it belonged to that lord of, whi^ the tenure 
was mod ancient, he being iUJed'the lord by priority, 
nod the others lords b) poderiority : hoc if any lands of the 
infant were hojden of the King by knight’s fervice in 
fajt/fe, he was intitled to the wardfltip both of the in* 
iant^ body and ail his lands (b held of the crown or of 
others by knight’s fervice. 

This goardianOiip continued over males riirai, over 
females till i6 or marriage, when itdeterminedt if tbp te- 
nure were of a SubjeA, the heir might enter on the Jord 
immediately ; but if the King had the wardfliip, then the 
heir was not entitled to take po/TciVion of the land with 
out fuing for livery to the Crown, which wai a proceft both 
nice and expenfive. See i In/} 77 had a prefer- 
ence with refpefi to the cudody of the infant’s body over 
every other ipccies of ward (hip, except only that of the 
father where the infant was his heir apparehv; even the mo- 
ther beingexcluded.— -It entitled the lord to makefale of 
the marriage of the in fane, fubjedionly to the redriftion of 
not difparaging ; and if the infant refufed the marriage ten- 
dered by the lord, or married after fuch a tender and 
againd the lord’s confenc; in the former cafe the infant 
was liable to the payment of a fum equal to the value 
of (he marriage, that is to the prohe which the lord 
might have made by the file of it ; in the latter cafe, the 
heir female paid the fame fum as for a refufal, but the 
heir ihale was charged the double value, which was call- 
ed a forfeiture of marriage.— The Guardian in chivalry 
was not accountable for the profits made of the infant’s 
land during the wardfhip, but received them for his own 
private emolument, fubjeAonly to the bare maintenance 
of the infant.— LaAly, GuardianfliSp in chivalry being 
deemed more an interell for the pront of the Guardian, 
than a trull for the benefit of the Ward, was faleable and 
transferrable like th^ ordinary fubje^s of property, to 
the bell bidder ; and if not difpofed of was craofmiiTable 
to the lord’s perfonal reprefentacives. 

The above general explication of the nature of ward- 
Ihip in chivalry may well excite a llrong idea of the evils 
ncctflarily incident to it: and it is natural to wonder 
how this fpecies of Guardianfhip ihould be patiently en- 
dured iov (everal centuries after Ute connue^, and even re- 
main uniciormed by any eh'cdual checks to foften its ri- 
gour till it was wholly taken away at fbe R^craiioni the 
true period when Britras gained more real liberty, than 
any other that can be named in hiAory ; by no means 
even excepting tbt Revolution', and of this pcopoAtion the 
Haht:ui*corpu,^jB and the ftatute for abolifhing tamrei are 
moil pregnant proofs ; Aatutes both made in the reign of 
Car, II, and as far preferable to the vaunted Bill of 
igbts^ as pradical liberty is to theoretical dodrines. 

Perhaps the facility of evading this Guardianfhip in chi- 
valry, which could only been a may account both 

for its being fo long lubmittcd to, and for its producing 
coDfeqttencei lefs exienfivcly pernicious than feem almoS 


uecr^filj|r.MeMent to it4 Vaticiss mo((ifs,,0f prevvatiiig ih# 
defeeuc,jwere 'pi:a^fed« One was enfcofRng riba 
fbe aff^eAor’i Ufa-eime : toother, the enfeo&ig AfinWra 
on CQodiaon, to pay a foiOt far rxcceding the valjiT of 
the land, at a 'time fo fiked as to correrpond with the 
heir’s coming of age, who might then enter for 
of the condition. S^e iitett, Mutkhrhlgf^ 52/7.3 c, 

% 10$; When iliftfe modes were declared to be ffju. 

duleot, and therefore checked by the faia Uatute, a thN 
more fit to attain the fame end focceeded; for ufn «nd 
irufit being invented, and GttardianAtjp in chivalry being 
only of hgfU eftates, it became the falhJon to make Irotf- 
ments to ufes, as well for preventing wardLAdp, a| for 
avoiding reliefs and forfeitures, and indirectly exrrcifiiig 
the power of deviling; and thus, the heir cakiog:oniy die 
ufe of the land on a delcent, ioAead of b^euiiog the 
legal tenant, he of courfe efcaped being in Wardfhjp. 
rhis evar.on continued in prsdice till 4/7r/r. Vll, when 
the Legiflsturc thought pioper once more to inierfe/e, in 
favour of the lord, and made the heir of erjlui f»eu/e liable 
to wardfhip in chivalry. See Stat 4 ffen. 7. c. 17 j | 7q^, 
84^: zinji no. For fome time after this there feeais 
to have been no other means of preventing wardfhip in 
chivalry than the anceftor’s making a leafo fpr life, with 
remainder to his heir apparent in fee ; but this prote^ion 
of wardfhip in chivalry was fooo followed by a great di>< 
minution of its prohes, for in the fucceeding reign t|ie 
ftatutes of Wills gave the power of devifingifo as to de- 
prive the lord of the wardfhip of two thirds of the land 
holden by knight’s fervice : in which contraAed (late thia 
odious fpecies of GuardianOiip was fuAered to languifli, 
!tili it was entirely tbolifhed, with the other oppreffive ap- 
pendages of military tenures, by the famous Aatute ia 
Car, 2, r. 24. — $te t 1 10, I x I : Smithes Rep. Angl. 
(Engiijh edit,) ^.3 r* 5 ; Staunf, Ci 4 In/l. 188 ; Cromp, 
Jurtfd. 112 4.— 125 : Mad, Exeb. 221 : Ley on Wardi^ 
and Liv : 1 lib, 2. r. 4 : and the abridgments tit. 
Garde and Gardian, 

Guardian iu Socage (hall make no waAe, nor fale of the 
inheritance, but keep it fafcly for the heir: and where 
there hath been fome doubt of the fufKciency of a Guar* 
dian in focage, the Chancery hath obliged him to give 
fecurity. 2 Mod, j 77. Alfo a Guardian may be ordered 
CO enter into fecuricy by recognifance, notao fuBcr a fe- 
male infant to marry whilA in his cultody; and to perpxic 
other relations to vific her, ^e. 2 inf, iiH. Aodahe 
court of Chancery will make fuch Guardian give fecurit)^ 
not to marry tlie infant without the comt is £rit acquaint- 
ed with it. a Cban, Rep. 237. 

Before the fat, 12 C«r. 2. r. 24, Tenant in focage 
might have difpofed of his land, in trull for the benen: 
of the heir; but it is faid he could ifot drvife «>r diipi^fe 
of the Guardxanfliip orcuilndy of the heir from the next 
of kin to W'hom the land could not drf.cad, because ihe 
law gave the Guardianlhip to fuch next ,ol kin. Krim*. 
i86« But now tenant in iocage may nominate whom he 
pleafes to have checuflody of the heir, and the JanJ ih/ill 
follow the Guardianlhip, as an incident given by Jaw cu 
attend the cuAody; and fuch fpecial Guanliitn c.«iinoc 
aflign the cuAody by any aA, the truA being perfoual ; 
nor Ihall it go to the executor or adminillrator of the 
Guardian^ but determines by h:i Utaih. Vaugh. 180: 
Dyer 
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As the law hath ittv^fted GuarJiafu not with ft bare 
0tithirity only^ b«|t elfe with an tntfreft till the Ge^r • 
d^an/kip cf afei \ * 4 b it hath provided feveral remedies for 
Cumdtmt agdiift thefe who violate that intereft: at 
Common-law there were re medics both droitural and 
pOiteAToryi to recover the Guardianjhip^ % Infi, 90 : 9 
Ca.ya. 

A GuarditmJhip of a minor is an intereft in the body and 
lands, of one within age. Guardians to infants, 
tpppifited by the court to fue, tnay acknowledge fatif- 
fadlion upon the record, for a debt recovered at law for 
the infant. Trin, t^Cat* B. A GtinrJiaum focage 
may keep courts, in the infant’s manors. In his own name, 
grant copies, Csfe. He is duminm pro tempore^ and hath 
an intereft in the lands. Cro, Jat.gi, Such Guardian 
may let the land for years, and avow in his own name 
and right ; and his Icftee for years may maintain ej^U 
ment : but he cannot prelciie to an advowfon, for which 
he may not lawfully aceodftt t and the infant muft prefoot 
ef whatfoever age. Jhc. 98, 99* Though it it 
fold, if Che infant be wiihiii the ate of diferetion, his 
GffordiiM may prefenc. 8 £. See 1 Inft. 89/*; and 
this Did. tit. Adnsvitsfm. 

Jn another place Lord Itxrehdf the dodrine fo far 
as to fay that the infant ftiall prefent whatfoever his age 
may be. 3 /n^, i; 5 . But feme foppofe the Guardian to 
have the right of prefenting in the name of the infant, 
jrt general 1 others admit the right of the infant ; but 
add that if he be of fuch tender years as not to have 
any diferetion, then the Guardian ihould prefent for 
him. /'//I. Wh'. tic. Guafd/au 2. But the law feems 
now fettled in die full extent of Lord Coin’s opi- 
nion ; by a determination of Lord Chancellor A///g. An 
advowfon was conveyed to tru flees on truft to prefent fuch 
perfon as the grantor his heirs and adigns (hould by deed 
ftpppinct and) on the piinciple that an infant of any age 
may prefent, the Chancellor confirmed an appointment 
by an infant heir, though it appealed that the child was 
not a year old, and that the Goardian ’guided the child’s 
hand in making his mark and pnicmghis leal. 2 Ea.M.; 
Infant B /A 3 ; /'//r. Abr ; (Xll/it'on, A. pi. ID. and fee 3 
Atk.^]\o. It ftill remains however an decided whether, 
the want of diferetion might not induce a court of equity 
to coDCrout the exerci'fe of this right by an infant, in 
cafe a prefentation (hould be obtained without the con- 
currence of his Guardian. 1 In/i. 89 a. in n. 1. 

A Gum dam for nurture of the minor, appointed by 
will, hsth power to make leafes at will only. Co.El/x. 
^>7^1 734 A tellamentary Guardian cannot make a leafe 
of the infant’s lands ; but fuch leafe is abfolutely void. 

2 fi't/f 129, 13$. Gnardiaus are to take the profits of the 
minor’s lands, to the ufe of the minor, and account 
lor the fame: shey ought to fell all moveables in a rea- 
lonable time, and turn (hem into (and or money, except 
the minor is near of age, and tnay want fuch goods 
himfelf: and they (hall pay intereft for money in c|ieir 
hands, which might have been put out at intereft ; in 
which cafe it (ball be prefumed the Gvardiam made ufe of 
it themfclves. 3 Salk. 177. 

IH. The Power and reciprocal duty of a Gvvdian 
^and Ward are the fame pto Umpovt as that of a parent and 
child ; but the Guardian when the Ward cornea of age is 
iMund to give him an account of alt that he has iripr- 


aded on hts behalf, ind tfttift tafwer for all laflbk bli 
wilful default or negUgenet^ ^ In; order therefore to pee- 
i^enc diragreeable contefts witb^ y^og gentlemen^ it^ig 
become a priAtee foi* many GOftMlI^ii^ of large eftates 
efpecially, to indcmirify themfelvei op applying to the 
Court of Chancery^ icling under fcft din^m and ac- 
counring aontialir before tbeofieers of thft coorc. And 
that court in^afo any Guardian ahaftshis traft w 9 l check 
aod panfflr Mmi' and (bmecimei pnboNd no the removal of 
him and appoint another in biii^id. 1 iP. 

IVms. 703. oee i Cppomt. 463. r. 17, and ante I. 7. 

At Commoa-hiiRr, ' both a probMim of wafte, and 
an a ion of wafie^ Layminlt a guardian in chivalry and 
a guardian in focage, for nsokntgrpi but not for parmif 
five of wafii done by a fit anger: % Infi. 305, 

By the ^mmOa-Uw» guardianein (beage are account- 
able to the infaoi^ either when rha comes to the' age of 
fourteen years, or at any time af(er> as he thinks fit. 
Go. Lh. 87. And fo is one who is Guardian by nature 
after’ the Infantas age of 21, Btt ante 1 . 1 { and 1 Jnfi 
886. a. 9»v But the Guardian on hit account, (hall have 
allowance of all reafonable expencei; and if he is robbed 
of the rents and profits of the land, wBhout bis ikfanlt or 
negligence^ he (hall be difeharged thereof upon his ac- 
count ; for he is in the nature of a bailift* or (ervant to the 
infant, and undertakes no otherwife than for his dili- 
gence and fidelity. Co. Lit, 89 a. 

But againft a teftamentary or other Guardian, whofo 
authority doth not determine till the infant is xi, or 
being a fom<ile attains that age or marries, the infant can- 
not have adion of account before ; for the rule of the 
Common -law is that account (hall not lie while the 
Guafdianftiip continues. But in equity the infant may 
by prochein ante foe his Guardian for an account during 
the mraority. Z'yern.'^^t: zP. ff'ms. hqi irez.gi: 

3 A/k. 625. 

A Guardian cannot be charged in account as a recei- 
ver : becaufe then he would lofe his coils and expences<i 
thefe it is faid being in general allowed only to Guar- 
dians and bailifts and not to receivers. See 1 Infi. 89 ax 
n. 2 ; tyi a. 

If a Guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and (hall be charged with 
it. 2 Cban. Rep. 97. If a man during a perfon’s infancy 
receives the profits of an infant’s eftate, and continues 
to do fo for feveral years after the infant comes of age, 
before any entry is made on him ryec he (hall account 
for the profits throughout, and not during the infancy 
only. 1 Eq. Ahr. 280* A receiver to the Gnauitan of an 
infant, who has had his account allowed him by the 
Guardian^ (hall not be obliged to account over again to 
the infaol when he comes of age, Pveced, Chan. 535. 

A Guardian (ball anfwer for what 1% loft by his frauds 
negligence or%mifion; but not for any eafital evenif, as - 
where the thing had been well but for fuch an accident. 
Lite. 123. By ftatute Ma^ Cart. 9//. 3. r. 3, Guatdians 
were to retain the lands all the heir comes of age, and 
then r^orb the fame as fully Hocked, CsV. as received, 
By/ar. 6 Ati. e. 18, Perfoos who are Guardians or truf* 
tees for infanta holding over, without the confont of the 
perAn next intitled, (hail be adjudged trefpafferB, and be 
accountable for profits^ Ofc. By fia/. 4 Atm. r. 16. ^ 27, 
Adiott of account may be bioughc againft ihe executors 
or adminiftrators of a Guardian, He. 


Form 



CViVRDIAII. 


fciu of BtBctioN of « GvAKDtAtr bjr a Mmoa. 

> 

TJ^ N 0‘W atl Men fy thefi freftnti^ That, / A. fip 
and heir, Stc, ieuafed^ heiag mw akut the agi 
^ tightHm yearly have tk^ed and cbofen^ and by ihtft 
finu dt andtbnje C. D. /« b$ Guardian ff mj 

ftrfon and r/taie^ antil I JhaU attain the ag$ rf tmnty-em 
year^^ and Ido heroby frondfi to he and governed fy him 
in all things tonehing my wlfdri ; and 1 do anthorlfe and m- 
power the /aid C. D. to entet’ upon and take poff^on ^ all 
and e%*ety my mejfuagest landt^ tenementt^ hereditaments and 
premiffes whet/omHfiJituate^ lying and being in^ tcQ, in the 
eounty of^ &c. or el/evdfete, wbereunto I have or may have 
at^ right or titU^ ana to Ut and fet the fame, and receive 
and take tfje rents, ijfues and piofits tbet^^ formyu/e and 
benefit, during the term aforefaid ; givhig and hereby prmnt^ 
ing unto the /aid C. D. my /ull power in the /aid premifit ; 
nnd what/oevct be /ball law/ully do or eau/e to be dofie in the 
premises, by virtue bereo/, / do hereby promi/e to ratify and 
eonfim. In ^c. 

As CO O^pfsans waitt the cuftom of Lornkn, See that 

title. 

GARDIAN DE L’ EjjTEMARY, The Cumdian or 
warden of the Stannaries, or mines in the county of 
Cornwall, &.'C. See title Stannariet* 

GUARDIANS DE L’ EGUSEr Churchwardens. See 
that title. 

GUARDIANS OF THE PEACE, Thofc that have 
the keeping of the peace ; wardens ot conjewators thereof. 
Lamb. FAren. lib. I. e. 3. Sec title JuJikes 0/ the Peace. 

GUARDiAN (OR WARDEN) of the CINQpE 
TORT^. A Magiiirate that hath the juriilliflion oI the 
ports or havens, which arc coiniiir.:nly called the Cinque 
Ports, who has there all the auihori:/ and jorifdklion the 
Admiral of England has in places not exempt: and Cam^ 
den believes this IVarden 0/ the Cinque Ports was firll eredled 
among us in imitation of the Roman policy, to ilreng^hen 
the Tea tods againft enemies, isle. Camd. Br» 238. See 
title Cinque Ports. 

GUARDIAN OP thb SPIRITUALTIES, The per- 
fon to whom the fpiritual juri/diSiion of any diocefe is 
cornmifted, during the vacamy ol the ftc, is called by this 
name. Sc* Jlut. 25 ff. 8. cap. ix. and oMo flat. 3 £. 1. r. 
21, in which the word Guardian feems applicable to this 
odicer. The AnLbiflsop is Guasdi an of the Spiritualties on 
the vacancy of any fie within his province ; but when the 
archkpijcopal fee is vacant, the dean and chapter of tlic 
archbilhup’s diocefe arc Guatdians of the Spiritualties, viz. 
tb#^piritual jurifdidion of his province and diocefe is 
committed to tbem« 2R0I. Abr. 2 Z, 21^. *rhc Guar- 
dian of the Sphitualties it is faid may be either Guardian in 
law, jure mtigiflraiks, as the archbilhop is of any diocefe 
in his province ; or Guardian by delegation, being he whom 
the anhbijkoo or vicar general doth for the lime appoint. 
The Guardian of the Spiritualties hath all manner of cc- 
i lcfiallical jurifdiiUon of the courts, power of granting 
licences and difpenfations, probate of wills, ficn during 
the vacancy, and of admitting and in ftito i i ng clerks pure- 
rented; but'fuch Gdardians cannot, as fuch, confecrare 
or ordain, or prefent to any benefices. See fiat. i^Eliz, 
€. 12: Wood's Infi. Zj, 27. 
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GUARDIAN ov^THi TBIlPORAlTilSS. Wit 
Iimpordlio^,J The j^erron to whofe cufiodv a 
or abbey waa ^mmitted by the King.^Whi 9 da 
of the goods and profits was ce give an 
efehettor, and^be into the Exchequer.^H4i truR^^doiH 
ttnued till the iracaocy was fnpplied, and the funcelihr 
obtained the Kiog*s writ de reJUtuthne tempornbium^ ^icli 
was efually after confecrattoo. 

GUEST, Sax. G^, Pr. Gift, a ftage of reft in a jou^* 
ney. A lodger or firaitger in an inn, ^e. See titles hm and 
Innkeepers. 

QUiDAGE, Guidagium.\ An old legal word, fignify. 
ing that which is given for fafe condudl through a firange 
land, or unknown country. Efi gaidagfum quod datur 
alievi, ut tkto conducatur per ierram altersut* Cm/uttnd. 
Burgued, p. 1 19: iJnfi. 526. ‘ 

GUILD, from Sax. Guilddn, to pay.] A fraternity or 
company, becaufe every one was ^ildase, t. e. to pay 
fojncthing toward the charge and lupport of the com* 
pany. The original of thefe guilds and fraternities is (ajd 
to be from the old Saxon law, by which neighbours entered 
into an afibciation and became bound for each other, to 
bring forth him who committed any crime, or make fatif* 
fadlion to the party injured, for which pvrpofe they rfiifed 
a Aim of xnoney among themfdves, and put into a cofh<. 
mon ftock, whereouta pecuniary compenfai ion was made 
according to the quality of the offence committed. Prom 
hence came our fraternities.and guilds; and they were in 
ufe in this kingdom long before any formal licences were 
granted for them: though at this day they^re a com- 
pany combined together, with orders and laws made by 
themfeives, by the prince’s licence. Camd. 

GuiUa Mercaioria, or the Merchant i' Guild, is a liberty 
or privilege granted to merchants,, whereby they are en- 
abled to hold certain pleas of land, itfe. within their own 
precina. 37 Ed. 3 : 15 2. Kii'g Ed. 111 . in the :4th, 

year of his reign, granted licence tothe men of Co-Oenhy 
to eredt a Merchants' Guild, and alfo a fraternity of 
brethren and fillers, with a mailer or warden, and rhsc 
they might make chantries, bellow alms, do other works 
of piety, and conlUcuce ordinances touching the fame, 
Cs/c. And King IV. in the 4th year of his reign 
gave licence to found a Guild of the Holy Crojs at Strat- 
ford upon Avon. Antiq. Warwkkjh. 1 19, 522. GutU, 

Gild, is alfo ufed for a tribute, or tax, an amercenieot, 
lie. 27 Ed. 3 : 11 //. 6 : 15 Car. i. See Gtld\ and mdre 
fully Corporation*. Lo/tdn. 

GUILD HALL, The chief hall of’ the city of Londen^ 
for the Meeting of the Lord Mayor and Commonalty of 
the city, making Jaws and ordinances^ holding of courts, 
fglc. Giidarum nomine conthtentur non Joltm minorcs frater~ 
nitaius, fid ipfie etiam civitatum communi fates. Spelm. It 
alfo fignifics the chief hall of other cities and corporate 
towns ; the Sejms-hnll in King-Street, Weflmmfier, is 
called the Guild-hall. 

GUILDHELDA TEUTONICORUM. The frater- 
nity of Eafierling mcrchanis in London, called the StilU 
yard. Sec hat. zt Hen. 8. c. 8. 

GUILD-RENTS, Rents payable to the crown, by any 
guild or fraternity ; or fuch rents as formeily belonged to 
religious Guilds, nnd came to the crown at the general dif- 
folution of monallcrics, being ordered. to be iold by the 
Stat. 22 Car. 2. cap. 6 . 
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GUILDER, A FoAtgo coin: the Gimoji guilder is 3 /• 
BJ. and the golden 00c in fome parts of Gtrmany^s. 9//. 
In Pcuugalxt, pafles for 5 j, but the Poland and Holland 
geldt^ is %Mt 2 /. In Holland^ merchants keep their ac- 
counts in Guilders^ (sTr. 

GULE or AUGUST, Cula Augufii, Goult d* Aoui.1 
The day of St. Pttn' ad Plncula^ which is celebrated on 
the iftof Avguft^ and called she Gule of Anguft^ from the 
Lat. Gula a throat; for this reafon, (as pretended) that one 
Slutrinuty a tribune, having a daughter that had adifeare 
in her throat, went to Pope Alexander, (the fixth from St. 
Fetny) and defired of him to fee the chains that St. Peter 
was chained uith under AVir, which lequcH being grant- 
ed, Hie the faid daughter kiiTing the cnains, was cured 
of herdifeafe ; whereupon the Pope inftitoicd this feaft 
in honour of St. Peter ; and, as tef^re, this day was 
termed only the calends f Augujl^ it was on this occafion 
called indifferently eulier St. PeuPj day ad Ftncula, from 
what wrought iho miracle, or the Gule rf Auguft, from 
that part of the virgin whereon it was wrought. Durand's 
Rationale^ Divinorum^ lib, 7. cap, 1 9 . it is fnentioiied F. 
N.B 62: Plovsd. 316: Stat, iTr/lm. t. cap. 30. 

GUNS. See titles At ms: Came. 

GUNPOWDER. It is lawful few all perfons, as well 
ftrangers as natural born fubje^Uyto import any quantities 
of Gurtfowder or fnlt-peirc, brimflone, and other materials 
for the making thereof,, and to make and fell Gunpowdir^ 
Vc. Stat. 1 6 Car, i. cap. 21. 

To obtain an exclufive patent for the (ble making or 
importation of gunpowder or arms, or to hinder others 
from importing them, incurs the penalties of pramunhe 
by Stats. 16 Car. t. e. 21 : 1 fac. 2. c. 8 . 

The Stat. 12 Geo. 3. c. 61, reduces into one and repeals 
all former a^s relative to* the making, keeping, and 
carrying of gunpowder. 

By this adl it is provided, that no perfbn fhall make 
gunpowder but in the regular manufa^ories, eilablifhed 
at the time 6f making the llatute, or licenfed by the 
Seffions purfuant to the provifions in# 13, on for- 
feiture of the Gunpowder and 2/. per pound, § i. — P^le 
mils not CO be ufed; on the like penalty, § 2.— Only 40 
pounds of powder to be made at one time under one pair 
of ftones ; except hattle-powder a fine fowling powder fo 
called, made at Battel and clfcwherc in SttJe.Xy §§ 3. 5. — 
Not more than 40 hundred weight to be dried at one 
liiqe in one ftove. f 6. — only the quantity abfolutcly 
necefl'ary foriinCiediatc ufe to be kept in or near the placcof 
nuking, except in brick or llone magazines 50 yards at 
leaft from the mil), § 7. All Gunpowder makers to have 
a brick or ftone magazine near the Thames below BUck- 
nuall to keep the Gunpowder when made, on penalty of 
aj /. per month ; and 5 /. a day for not removing it when 
made? with all poffible diligence. # 8. Charcoal not to be 
kept within 20 yards of the mill, 5 10.-— No dealer to 
keep more than 200 pounds of powder, nor any perfbn not 
n dealcf more than 50 pounds, in the cities of Lmden afid 


fFefmit^ir or within 3 miles thereof ; or within nhy 
other city, borouah or market town or one mile thereof 1 
or witbiu rwo miles of the King’s palaces or magazine^, 
or half a mile of any parifh church; on pain of forfekare 
'and 2s. per pound ; except in licenfed mills ; or to the 
amount of 300 pounds for the ufe of collieries within 
200 yards of them. § I2.<— §§ ij, 14, 15, 16, contain 
proviHons refpefting the licenfiog mills, building maga- 
zines, tfr.— Not more than 25 barrels to be carried in 
any land carriage, nor more than 200 barrels by water 
(unlefs going beyond Tea or coalt-wife ;) each barrel to 
contain not more than loopounds.-^Various means are 
dircQed for the fafe conveyance, in both cafes, and to pre- 
vent all danger and delay, § 18.2*22. JulUcesof peace 
may fcarch mills, houfes, carri^eS) ^c. # 23.— Out- 
ward bound ihipsno take in, and homeward bound to 
difchirge their gen powder at or below Blackmail 1 and 
be fearched by the officers of the Trinity houfe. § 24, 5. 
Penalties to be recovered before two jultices; and pro- 
fecutions to be within 14 days, f a6, 7.*— General excep- 
tions are made as to hii majefty’s mills, ilorehoufes and 
magazines and as to powder fent %ith the army or 
militia; and exported or carried coaflwife below 
•wall § 29, 30. ^ 

It feenis that creeling powder mills, or keeping ma- 
gazines near a town is a nuir4nce at Commoii-law, 
punilhable byindidmentoTr informdtion. Sira. 1169: And 
fee f of the above mentioned flatute. 

GURGITES, Wears. Black Book Hereford, f. to. See 
Qorce. 

GUT! AND GOTTI# Engl. Gotbs^ called fomecimes 
Jktay and by the Romans Getat» is derived from the old 
word Jets which fignifies a Giant: they were one of thuft 
three oations or people who left Get many, and came to 
inhabit this ifland. Leg. Edw. Confef cap. 35. 

GUTTER A, A gutter or fpouc to convey the water 
ftom the leads and roofs of houfes: and there are gut /er» 
tiles, efpecially to be laid in fsioh gutters, fAc, mentioned 
in the Stat, 17 Ed. 4. See tide Urseks. 

GWABR MERCHED, A Britift, word, which figni- 
fies a payment or fine, made to the lords of fome manors, 
upon the marriage of their tenant’s daughters ; or other- 
wife on their committing incontinency. See Matcbett, 
GWALSTOW, A place of executions omnia 

gwalilowa, i. e. occidendorum loca, totaliter tigis funt in 
Joed fud. Leg. H, I . cap. 1 1 • 

GYLPUT, I'he name of a court held every three 
weeks, in the liberty or hundred of Patbbem in the 
county of Warwek. Inquijit, \%Ed.^. 

GYL TWITE, A compenfation or amends for trefpaf^, 
fAc. MulBa pro tratifq^rej/ione. LL Edgar. Regis, AntdB^/^. 
GYPSIES, See tit. Egyptians. 

GYROVAGI, Wandering mtmks, vifbo pretending 
great piety lek their own cloiftcrf, i^nd vifited others. 
Matt. Paris, p. 490. 
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HABEASCORPUS, 


T he SubU-Ct’s writ op right, in cafes 

wheie hell aggrieved by illegal imprifonirent : 
Founded on the Cordon law, ard fecurcd by virious 
Rdiutes; of which the lad and mo(I powerfo), che/4/. 
51 Cnr.'2, c. 2, is emphatically tilled The Ha^bas 
Corpus Act; and is at Itall next in important, if 
not indeed as relates to modern times, fupenor in its 
beneficial eftVdl, to Mngrn Cknyta, See a In/i S$>6i5 r 
4 It/h t^ziCro Jac. 543 ; a A’e -^ 3 . 69 : Com. Journ* jlpitl 
lit. 1628. 

Next to Ptrjouitt Secuntv the law of England regards, 
aferts, and prererve<, the pnj nal Ltba y of individuals 
againft all imprifonment or relluiint, unlefs by duecourfc 
of law —This is a right (triwtiy natural, and the laws 
of England have never abridged it without fufficient 
caufe; nor can ic ever be abridged in this kingdom at 
the mere diferetion of the magiftratc, without the ex- 
plicit permifiion of llie laws.— The language .of the 
Great Charter is, chat no freeman Ihall betaken or iin- 
rifoned, but by the lawful judgment of his equals, or 
y the law of the land. Ma^ C c. 29 And many fub- 
fequent old ft.tutes exprcfsly direft that no man lhall 
be taken or impnfoned by fuggrftion or petition to the 
King or bis Council, unlefs it be legal indiftmcnt, or 
the procefs of the Common law. See Sm/j. 5 £. 3. <^9 : 
2 $ E, 3. fl 5. 4 1 2S EJ. 3. r. 3. By the Pattton of 

3 Cat, I, it IS enabled that no freeman (hall be im- 
p'^ifuned or detained without caufe (hewn, to which he 
may make an fwer according to law.— By 16 Car, 1. 

i. 10, if any perfon be rcllrained of his liberty, by onler 
or decree of any illegil court, or by command of the 
King’s M'ljefty in perfon, or by warrant of the council 
boaid, or of any of the pi ivy council, he lliall upon 
demand of his counfel have a writ of Habeas Corpus, to 
bnni? his body before the court of Km^s Bnitb or Com* 
ftoil'Uas\ who lhall within three court days determine 
wh ihcr the c.iufe of his conamitment be joft, and there- 
upon do as to jullice (hall appertain. And by the Habeas 
Cotpus Aa, fiat ti C, 2.r. 2. the methods of obtaining 
lifts writ ar" fo plainly pointed out and enforced, that fo 
Jong as this Ilatuic remains unimpeached, *no Subject of 
Enjand C3ir) be long detained in prifon, except in thofe 
cafes in which the biw requires and juftifies fuch detainer : 
And led this aft Ihould be evaded by demanding unrea- 
fon.ible Bail or furctics for the prifoner's appearance, it 
is declared by flat, \ IF (A M ft. t. c.z, that cxceflive 
1 ail ought not to be required. 1 135. c, 1. 

^ Of great importance to the Public is the preferyation 
of thii pcrfonal liberty: for if on<;o it were left ih the 
power of any, the highell, Magidiate to imprifon arbi- 
trarily, whenever he or his ofheers thought proper, there 
^ould fooQ be an cod of all other righu and immunities. 


And yet fometimes when the State is in real danger^ even 
this meafure may be neceiFary. But the bappinefi of our 
Conditution is, that it is not left to the Executive Power 
to detetmine when the danger of the State is fo 'great as 
to render this meafOre expedient ; for it is the Parliament 
only, or Legiflative Power, confiding of King, Lords 
aad Commons, that, wherever it fees proper, can autho- 
rize one branch of it, the Crown, by fufpending the 
Habeas Corpus AB for a ihort and limited time, and io 
certain fpecified particulars, to imprifon rufpefted peribna 
without gi\ ing any reafon for fo doing. An experimeiit 
which ought only to be tried, and which we believe has 
never been tried, but in cafes of extreme emergency : 
and in ihefc the nation parts with a portion of its liberty 
for a while in order to preferve the whole for ever. See 1 
Comm c, 1 ; 136,— and this Djft. title Go 

Having faid thus much in general wo may purfue our 
enquiries under the following heads. 

I. The Nature, various Vnis, and Effeibs of this Writ^ 

II. Fuithtr, by •whom, end in what cafeSf tt is gbantaili. 

III. H'hat flsall be a Proper return of fueh JVrit. 

IV. 0 / Bailing, Di/cbaigtng or Remanding a Prlfiuer'g 
brought up on a Habeas Corpus. 

For other matters connefted with this fubj'eft fee this 
Dift. titles Bail] Commitments Arrefl\ Gaoler, fAc, and 
as to the Habeas cot pot a Juratorum, See title fuiy, 1 . 

I. The writ of Habeas Coi pus is the mod celebrated writ 
in the Enghjh law. Various kinds of it are made ufe of 
by the courts at Weftmindir for removing .prifooers from 
one court into another for the more eafy adminidratioh of 
juRice. 

One of thofe is the Habeas corpus ad reflmdendum^ when 
a man hath a caufe of aftion againd one, who 11 confined 
by the procefs of fome inferior court ; in order to remove 
the Pnfoner and charge him with this new aftion in the 
court above. 2 Mod 198." For inferior courts being tied 
down cocaufei anfing within their own jurifdiftiooj the 
party would be without remedy, unlefs allowed cofuein 
another c ourt ; but it fcemi, thacregularly a pprfon confined 
in B, R cahnoc beremoied to C. B, by this writ, nor v:et 
vet fa ; lor in thefe cafes there can be no defeft of judice, at 
thefe courts have conufance as well of local, as tranfitory 
aftions. Oyer 197 e : 249. pi. 84; 296, 307 : f Mod. 235 a 
Style Piabi, Regift. 330. 

'Fhe Habeas corpus ad fatisfacieudunt, is ufed when \ 
Prifbner hath had judgment againd him in an aftion, 
and the plaintiff is denrous to bring him up to ibmt 
fuperior court to charge him with procefs of execution. 
ZUU^Piac.Rrg, ^ 

4L t Oa 
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/On this writ ihe Attorney for the p’aintifF muft endorfc 
the number roll of the judgment on the bade of the wtic. 

Style 

ff ibthi Corpus upon a (rpu where the party U taken 
rn execution in the court bdow — So upon an attachment 
out of ChaBCcry, and acoi cofpt/j returned by I'^e flie- 
rilF, the next llep is a Cotpus ; for the IherifF 

having executed the command of the writ of aitichmcnt 
by taking the boclv, he cannot carry him out of the 
county without the Kiug’^i writ. Du 7 . 

Of the fame nature arc 'viits of llahitis C r^vs ni pn- 
frptend^^vi^ *(‘J}tJua.,ih{m , liclibn andum^ which ifl'iic ivhen 

it ia ncceifary to remove a prifoner, in order to pio/euitCy 
Of hear ufl'^innuy it) any court, or to be the proper 

jU''ifdl<^iiQn wherein the fat ‘1 was conimittcJ. See Sty, Rr^, 
331, I TQ, 126, 230: Ccnib, 17,48, 

LiflK, as relates to writs of Habeas Corpus for thefe 
confined purpofes, may be mentioned the common writ 
aJ faiicndum tt ledphnlu^tx w^'ch ifTues only in civil 
cafes out of any of the courts in JVrf^mlnJiet HilK when 
a perfon is fued in fbme infeiior jurifdiAion, and ii de^ 
iirotis CO remove ih? aflion into the fupedor court ; com - 
nanding the inferior judges to prqduce the body of the 
dt fend lilt, togetiiCr with the d^y and canfeof his cap- 
tion and detainer; whence tnis writ is frequently de- 
nominated an Habeas Corpris cum ; to (h a'ul rccft've 
whatfoever the King’s court (hall copfider in that be- 
half. — In this cafe the bud/ is to be removed by Habeas 
Cfir^us\ but the proceedings, by eentotan, ^Bac,yJh, 
This is a writ grantable 0/ common right without any 
motion in court; and inlUntly fuperfedcs all proceedings 
in the court below. 2 Mod. tc6. But in order to prevent 
the furrepricious difeharge of prifo.iers ic is ordained by 
Stiff, I iif 2 P. M. r. 13, that no Habeas Corpus fliall 
ifiue to removo nnv piiloner out of any gaol, uniefs 
ligncd'by fome judge of the Court out of which it is 
awarded. And to avoid vex.idoui delays by removal of 
frivolous cajifrs, ic is en iCkd by Stat. 21 Jnc. i. c, 23, 
that where the Judge of an infeiior court of record is a 
bairUler of three years’ Handing, no caiife (liall be re- 
moved from theiicc by liahtas Corpus or other writ, after 
iiTifb or ilemuricr deliberately joined — That no caufe,'nf 
rnce rcrp.andrd to the infeiioi ccnjrt by writ of pfoeedendo 
orotherwife, fliill ever afiei waids be again removed ; and 
that no caiiCc ih.dl be removed at all, if the debt or dama- 
ge:! laid in the dc.'l ira'i'in do not amount to the fum of 
5 /. — But an expedient having been found out to elude 
trie bicrer branch of the lUcutc, by procuring a nominal 
pbiintifK to bring another aAion for 5 /. or upwards; 
(when by the courfe of the Court the Ihhtas Cot pus re- 
moved both adlions cogechci ;) it is therefore enaded by 
Jiat. 12 Geo. I. €. 29, that the inferior court may proceed 
in ru<.h nflions as are under the value of 5/. notwith- 
iUnding other a^Iions may be brought againd the lame 
defendant to a gre.itcr amount. And hyjbat. 19 Gto. 3, 
r. 70, nocaufe unJrr the vrlue of 10/. ih.ili be removed 
hy* Habeas C Of pta^ or othcrvvitl*, into any fuperior court 
nnlf is the detenJant fo removing the fame (hall give fpe- 
( lal bail for pay meat of the debt and coHs. See 3 Comue, 
c, 8 . 

No writ of Hibraf Cofp^'s, or other writ to remove a 
caufe out of an inferior court, Oiall be allowed, except 
deli^red to the Judge of the court, befoie the jury to 
try the caufe have appeared, and before any of them ire 
worn. 'S/at, 3 £bz, <a{, 5. 


See further, Imp^^s PruBUe in K, B, at to the mode of 
fuing out a Habeas Corpus for the purpofe of removing a 
Debtor to the King’s Bench prifoo. . 

B ur the Great and ejieaeious fPrit in all manner of illegal 
conhnemenc, is chatofHAXRAS Coipva ad sudjicibn- 
dum: dittoed to the pet fun detaining another, and 
commanding him to produce the body of the prilbner, 
with the day and caufe of his caption and detention, ad 
faciendum^ /ub;teiettdum et ruipienJum ; tO do^/uhmit to, and 
receive wnaifocver the lodge or court awarding (uch writ 
(l).ill conliderin that behalf. 8 St, 

I'his is a high prerogative writ, and therefore, by the 
Common law, ilTuing out of the court of ’/ Bench ^ 
not only in term time, but alfo during the vacation, by a^ 
Jilt from the Chief JpiUce or any other of the Judges;* 
and running into all parts of the King’s dominions: for 
the King is at all times entitled to have an account why. 
the liberty of any of his SubjeCh is rellrained, whenever 
that reftraint may be infli£lcd. Os. Jac, 543. If ic ifTues 
in vacation, it is u'ually returnable before the Judge hlm- 
fclf who aw.^rded it, and he proceeds by him (elf thereon, 
unlefs the term (hould intervene,^ and the^ it may be re- 
turned in Court. Burr, 8;6, 460, 542, 6o6. 

If the p^riy were privileged in the Courts of Common. 
Pleas and Exchequer, as being, or fuppofed to be, an of- 
ficer or Alitor of the Court, this Habeas Corpus ad fulji* 
ttendum might al(b by Common-law have been awarded 
from thence. 2 hd. 55:4 L*Jl> 290 : 2 HaL P. C, 144: 

' 2 Halt, 22. And if the caufe of imprifonment were pal- 
pably illegal, they might have difeharged him. Fau^h, 
153. But it he were committed for any criminal matter, 
they could only have remanded him or taken bail for his 
appearance in the Court of Af, B, which occafioned the 
Common Pleas for fome-time todifcouncenancc fuch appli- 
cations. Carter 221:2 Jon, 13. But (ince the dat, iG Car,. 
2. €. 10, above recited, exprcfsly mentioned the Coure.s of 
K. B, and C. P, .as co-ordinate in this jurirdi 4 linn, ic hath 
been holdcn chat every Subject of the kingdom is equally 
entitled to the benefit of the Common law writ in eiihep 
of thofe courts .at his option, t Mod, It hath alfo 
been faid that the like Habeas Cot pus may id'ue out of the 
Court of Chancery in vacation ; but upon the famous 
application to Loid Nottingham hyjenks, noiwitliHaodmg 
the moll diligent fearches, no precedent could be found 
where the chancellor had ifTued fuch a writ in vacation, 
and therefore bis Lordlhip refuf.'d ic. bee 182 : 

2 HaL P, C, > 47 : 3 Comm. 1 32. r, 8. 

In the Bemh and Commen Pleas it^is n^cefTary 

to apply fur ic by motion to the Court, as in the cafe of 
all other prerogative writs; (as Ccrtiorati>, Prohibition^ 
Mandamus, iabc ;) which do not iiTue as of mere courfe^ 
without (hewing fome probable caufe why the extiaordi- 
nary power of the crown is called in the party’s alTdl- 
ance. zMod.ioipt. iLev.i. For, as t/as argued^ by. 
Lord Chief JulUce Faughan, ^^it is granted on mo. ion 
becaufe it cannot be h^d of courfe; and there is tlv^rc- 
fore no necejjiiy to grant ic ; ^for the Court ought to be fa- 
tisAed that che party hath a probable caufe to be deli- 
vered.” %'Jon. 13. And this feeais the more reafnnuble, 
becaufe, when once granted, theperfon to whom ic is di- 
refled can reiurn no fatisfa^ory excufe for not bringing; 
up the body of the pH/bner, Cro. Jac, 543. Sot that if it 
ifl’ued of mere courfe, without (hewing to the court cf 
Judge fome reafonable ground for awarding it, a rraiccr 
01 felon under fentenceof death, a foldier or mariner in 
* • the 
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rite Sing’s fervk^, a wifr^ a child, a ralation, or a do- 
mrdick confined for infanity or Other prudential reafone 
might obtain a temporary enlargement by fuing one an 
//a^^’as CW/nf/t tho’ flare to be remavded ai /oon as brought 
up to the Court* And therefore when Chief Jnf- 
tice did nor fcruple to deny a Habeas Corpus to one coo- 
fined, by the Court of Admir;i!ty, for piracy j there ap* 
pearing on his own (hewing fufiicient grounds to confine 
him. 2 j ! and fee 2 Ro* Rep, 13^. On the ether 

hand if a probable ground be fhewn, that the party h 
imprifoned without jull caufe, aiHl therefore hatha right 
to be delivered, the writ of Hab^/ts Corpus \s then a JV'tit 
of Right which may not be denied, but ought to be 
granted to every man that is committed, or detained in 
prifon, or otherwifea* refirpined thoMt be by command of 
the King, the privy council, or other.” Cow. Jwm, 
Ap, 1, 162S. Sec a InR 615. 

The perfonal liberty of the Subjeft, as has been already 
obferved, is a natural inherent right which cancot be fur* 
rendered or forfeited, unlefs by the commiffion of fome 
great and atrocioue crime; and which ought not to be 
abrklgedin.any cafe'wichout the fpccial permifTionof law. 
To aifertan abfolutc ©xempiion from impiifonraent inail 
c<^ris inconfillent with every idea of law and political 
Jociety ; and in the end would deflioy all civil liberty, 
by rendering it’s proccdtion impoHib'e: liuc the glory of 
the Rnpltjh law confifta in clearly defining the times, the 
caufes and thecxicnt, when, wherefore, and in what 
degree, the imprtfonnietit of the Subjed may be lawful. 
'1 his it is which induce^ the abfolute necefiicy of expref- 
fing upon every commitment the reafon for which it is 
made ; that the Court upon an Habeas Corpus may exa- 
mine into its validity ; and according to the circum- 
ilanccs of the cafe may diTharge, Admit to bail, or re- 
mand the ptifoncr. — Yet early in iho rcigii of Charles I. 
the Court of K, B. determined that they could not upon 
an fUbeas Cot pus bailor deliver a pnfoner, iha^ 

committed without any caufe afiigned, in cafe he was com- 
muted by the fpecial command of the King, or by the 
Lords of the privy coupcil. 7 St, Tr. I 36. This drew on 
a parliamentary enquiry, and produced the Pttuion o^' tight 
3 Cat. [, already mentioned ; wnich recites this illegal 
juJgrnenr, and cnadls that no freeman hereafter fhali be 
1<> Tmi riioned or detained* Some cvafions however of 
this ftaturo, in favour of the Crown, gave rife to the Jiat, 
16 Car. L r. 10, already fluted; and even after this 
(bine Diifis and devices, not very creditable to the Judges 
of that lime, were made ufe of to the fame unpopular 
end. See 3 Comm, i 34, 5 ; f 8. " 

Other abufes had alio crept into daily pradice, which 
had in iome meafure defeated the benefit of this great 
conftitutionnl remedy. The party iroprifoning was at 
liberty to delay his obedience 10 the firll writ, and might 
wait till a fecond and a third, called an alias and a p/v- 
ueu w^re iffued, before he produced the party; and 
in.my other vexatious Ihifts were pradtifed to detain State 
Pnfoners 111 cullody. But whoever will attentively con- 
fidcr the EngUjb Hiftory may obferve, that the flagr.int 
abafe of any power, by the Crown or its roiniilers, has 
always been produdlive of a druggie which either dif- 
covdrs the cxercife of that power to be contrary to law, 
or (if legal) retrains it for the future. This was the cafe 
in the prefent inllance. The oppreilion of an obfeure in- 
dividual gave birch to the famous Hablas Cobfos Act, 


31 tv, a. c, 2; which ji frequently confidered ai taculier 
Chsw/a of the kingdom ; and by coofequence and 
anaTogv hasalfb in fobfequent rimes reduced the general 
method of proceeding on thefe wiits, (ihongh notwithifi 
the reac^ of that ftatute, but ifluing merely at the com* 
mon law,) to Ihe true (landard of Law and Liberty. 

The Statute itfelf enadls, i. '[’hat cn complaint and 
requefV in writing by or on behalf of any pr rfon commit- 
ted and charged wi.h eny crime ; (un’efs commnted for. 
Treafon or belony exprefled in the war .'tnt; or as ac- 
cefTary, or on fufpicion of being accefl.iry, before^ the 
fddl, to any pet// treafon or felony, plainly exprefied in 
the warrant; or unlefs he is convidlcd or chatged in ex- 
ecution by legal procefs^j) the Lord Chancellor or any of 
the twelve judges, in vacatim, upon viewing a copy of 
^the warrant, or atiidavic that a copy is denied, ^all 
(unlefs the pa»-ty h.is neglected for two terms to apply 
to any court for his enlargement,) award a Habeas Ccrfi,s> 
for fuch prifooer, retuinable immediately befoie himieif,, 
or any of the Judges ; and upon the return made, flub, 
within two dnys, difcliarge the party, if bailable, upon 
giving fecuriry to appear and anfwer to the accufation in 
the proper court of j udicaluje.— 2. That fuch wrjls Hiail 
be indorftd, as gr.tn'.ed in purfuance of this acl, and 
figned by the perfon awarding them J. 'I'hat the 
wricIlHil be returned, and the pnfoner brought up with* 
in a limned lime, accoiding to the dillance, not exceed- 
ing in any cafe twenty days ; upon tender of the charge*- 
not exceeding 1 j, per mile, and fecurity by his own 
bond CO pay thp charges of his return, ifiemanded, .nmi 
not to efcape 1^-4. '1 hat any ofiicer or keeper negledling 
to make due returns, or hot delivering to the pritoner or 
his ngenr, within fix hours after demand, a copy of the 
wanantof commitment^ or (hifting the cullody of a pri^- 
foner from one to another, without fufiicient reafon or 
authority (fpecIfieJ in the adl) fliall for the fiill ofTence 
forfeit too/, and for the fecond oflentc 200/. to the 
parry grieved, and be difablcd to hold Ins office ~ 
5. '1 hat no perfon once delivered by Habeas Cwpus, Ihnil 
be recoin miticd for the fame offence on penalty of 500/. 
— 6. That every perfon committed for Tieafon or Fe- 
lony (hall, if he requires it, the firll week of the next 
term, or the firil day of the next fefTion of (fyer and 
Tetminet, be indicted in that term or reffion, or elfe ad- 
mkted to bail; unlefs the Xing's witneffes cannot bo 
produced at that time: and if acquitted, or if notin^, 
didled and tried in the fecond term or feffion, ht (hall' 
be difeharged from his imprifonment for fuch imputed of- 
fence : but that no perfon after the affizes (h.dl be opened 
for the county, in which he is detained, fhall be re- 
moved by Habeas Cot pus, till after the affizes are ended ; 
but fhall be left to the juflice of the Judges of affize.— ^ 
7. That any fuch prifuner may move for and obta n his 
Habeas Cotpus, as well out of the Chancery or Exchequer, 
as out of the King’s Dench or Common Picas ; and the 
Lord Chancellor or judges denying the fame, on fighc' 
of the warrant, or oain that the fame is refuleJ, Ihall for- 
feit fcverally to the party giieved, the fum of joo/.— 
S. That this writ of Habeas Corpus (lull run into the 
counties Palatine, Cinque- ports, and other privileged- 
places, arid the iHands ol Jet/eyao^ Guetnley,—t) 'Pnat 110 
inhabitant of England (except perlons coniraClipg, or con- 
victs praying, lobe tran (ported; or perfons having vommit- 
cd feme capital ofifence in the place to which they are lent 
1 .. tdi 
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fo^ tried 0 bs piifoner to SroiI/tKfl, IrrUtnit yer* 

fh, GNtrn/ay* or any places beyond the feas, within 6r 
without the Kind’s donriinions : on p.’in th it the party 
committing, his advifcr^, jndcrs, aiui ailidants, lha'I 
forfeit to the party grieve J, a Turn not Icfs than 500/. to 
be recovered with treble coils ; ihall be difabled to bear 
any oiiice of tru^ 01 preiit ; iball in*'iir the prnaUios of 
ft rmunirf ; and Oiall b? incapable of the KIng’a paidnn. 

This is the fubilance of that great and i.nponant fta 
r6le, wh’ch ex ernl5 (we may ooicrv#*) only 10 the cafe 
of commitments tor fjch criin'nal ch.irg-\ as can pro- 
duce no inconvenience lO public ju'Vue by a temporary 
enlargement of ihc prili>'i*‘r: all oth t caf^s of unjull 
impiifonn cm being !rt: to the // C<2tpus at common 
Jaw. iiur even upon wri's »t the (ommon law it is now 
rxpeiflcd by ihe Cou»-t, agreeable to ancient precedents, 
and the rj>iiit of the At\ of FarUament. that tiiis writ inould 
be immediately obeyed, widioul wailing for any n'r/rs or 
piurifs i otherwife an aiiacnment wi'I iflue. 8,6. 

By a’l 'tliefc admirable rcgulaiicns, judicial as well as 
parliamentary, the refn-dy 1. now complete for»cwKMf 
ihe injury of unjoil and iiiegal co«',*.nement. A remedy 
the more nccefldry, becauie th^* oppreflion does not jil- 
^%ays arife from the i I -nature, bat fotriciimes from the 
mere inattention, of Guvernment. For it frequ-ntly hip- 
pens in foreign countries, 'and has Cappened in 
during temporary fufpenfions of the iutuie,; that pcrlons 
appriheiidcd upon (u'picion have fufPered a« long im- 
prifonment, merely b-icaufeihey were forgotten. 3 Comm. 
135, 8; c. 8. 

11. It isci.iAR, that both by the Common law, as alfo 
by ih^lbtutc, the C ;urtsof Chancfv and KingN Den^h 
have jarifdii'iion of ij'ing this svrit ol liabtas Qttpu , 
and inai without vnv p'-jvi’ige in the perfon for whom it 
is awarded; I u* ii feems, ih it by the common law the 
court of King*s B-iuh couli only hive awarded it in 
term time, bir tint the Cnan'ery might have done it as 
well cut of as ill term, becaiitc that court is always open. 

55: 4W. 290: ayfW. 297: 2 7;;. 13, 14, 17. 
Any of the courts at U^ifiminfler m^y award it. See 
Fau^h. I i5 ; and the lltbcas C)r/>us A& ; Antc\, 

If the HMas Corpus ifTucs out of Chancery, and on 
the return iheicol tha^-ord Chancellor Hnds that the pany 
was illegally rdrained of his liberty, he may difvhargc 
him, or if he finds u doub'ful, he may bail him; but 
then it muft be to app:ar in the court of King’s Bench, 
for the ChanetTor hath no power in cnmmal caufes ; or 
the Chancellor nny commit: the party to ilic Fliti, and in 
term time may pt opt its rn'inihus de.iver the record into 
the King’^ Bench, together with tne b )dy ; and there- 
upon the court of K.pg’:> Cench may proceed to bail, dif- 
charge, or commit the piifoner, 2 liaL Hiji. P, C. 247 : 

2 Ma*wk. P. C. 1 1 4, M 5 . 

No fiaCas Cut put lies for an enemy, prifoner of war, 
however til u(ed ordeccued. z Black, Rep. 1324. Nor 
fora prifoner of war, the fubjeft of a Neutral Power, taken 
in the enemy's fervi.e, inio wh.ch he was forced, when 
taken prifoner by them in an E\ujh Ihip. 2 Burr. 765. 

If Tailors on board a Ihip a r to be produced as wit- 
Aefla^, and have been ferved with n fuopcena, and fay 
thfy will not attend ; a Habca’ Corpus a i tr/iificanduft^ rtay 
applied for 10 the Chief Juilicc, on affidavit of that 
faft, and that they arc mafcrial wimeffes ; but without J 
which no Habeas Corpus c^n iiTuc. Cowp. 671. , 


The Court thought there ehukl be no Uakesss Corpus to 
bring up a prifo.ner at war to be a witnefs. Lord Mails'^ 
fufJ faid the prcfence of witnefles who arc prifoners of ^ 
war, was generally obtaioed by an order from the So. * 
cretaryof Stitc; and an application was made for a //i- 
beas Corpus to bring up fuch a prifoner, but without fuc- 
cefs. Aftrrwar.K a role was granted to fhew caufe why 
rlu* defendant fliould not ronfent cither to admit of the 
fart of the capture, or that th#* prifoner fKould be ex- 
amined upon interrogatories. 420. (403) FurUy 

V. A( svnhnm. 

Bffidcs the efficacy of the writ of Hnb^ns Corpus in li- 
berating the Subjeil from illfg.il confinement in a public 
prifop. It alfo extends it’s influence to remove every un- 
jull rellraintof prrfonal freedom in private li'’e, though 
impofed bv a bulbandffij^r a father; but when women or 
infints arc brought before the Court by Klfabsas 'Cot pus, 
ih** court will only fet them free from an uomerited or 
ur.reafonable -confinement, and will not deiefminc the va- 
lidity of a marriage, or the right to the guardian 'liip, 
but wi.'f itive then at Iibiriy 10 chiife where ^hey will 
go ; .ind if there be any reifon to apprehend they will 
b? feized in returning from the court, they wii’ be fenc 
home under the protection of an officer. But if a child 
is too young to hue any difcretion of its own, then the 
court will deliver it into thet ullodv of its pirent, or the 
perfon who appears to be its leg 4I guardian. S?e 2 
1434 ; \shcrc all the prior cafes are confidereJ by Lord 
Mao^idd, See alfo 1 Rep, 386 : 982 ; 2 Lard 

Raym, 1 354; 4 fiinr, | 791, 

If a p.i ry be imprifoned again ft law, though he isin- 
titlej to a Habeas Coipus, yet he may have an adion of 
falfe imprilonment, in wfiich he (hall recover damages 
in proportion to the injury done him. Fttz, Cotpus cum 
Cttufa i \ <) H. 6. 44 a\ 2 laj, 53; 10 //. 7. 17 ; 5 Co, 64 : 

1 1 Co. 98, 99. 

If a perion be in cuftody, and al/b indidlcd for (bme 
offence in the inferior court, there muft, bcfides the Afa- 
btas Corpus to remove the b^dy, be a cersiora -i to remove 
the record; f)r i)\e ceitiorati alone removes not the 
body, fo t!ie Habeas Corpus alone removes not the record 
icfelf, but only the prifoner with the caufe of his com- 
mitment ; therefore, although upon the Hahtas Corpus, 
and tne return thereof, the court can juige of the fuffi. 
cirncy or infufficicncy of the return and commitment ; 
and bail or difeharge, or remand the prifoner, as the 
cafe appears upon the return ; yet they cannot upon the 
bare return of the Madras Corpus give any judgment, 
without the record itfeif be removed by ctrtioratl : but the 
fame Hands in the fame foj^e it did, though theveturn 
Ihould be adjudged infufficient, and the party difeharged 
thereupon of his imprifonment ; and (he court below 
rhay ifTue new procefs upon the indi^meni, a HaLHtft. 

P, Ct 210, 21 1 Salk. 352 : Comb, 2. 

If the CInef Juftice of the King’s Bench, commit one 
to the Marfhali by his warrant, he ought not to be 
brought to the bar by rule, but by Habeas Corpus, 1 
WL349. ' . ^ ^ 

III. In extrajndjcial commitments, the warrant of 
comroiefiaent ought to be retnrned in hac 'Vetba on a 
Habeas Corpus t but when a man is committed by a court 
of record, it ii in the nature of an execution for a con- 
tempt, and in (hch cafe the warrant ii never returned. 

^ »ir , 
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The cHufe of Jmprifoninent muft be par- 
ticelarly ftt forth ia the return of the Habeas Corpus^ or 
ft will not be goodi for by this the court may judge of 
It ; and with a parafum haheo^ chat they' may either dif- 
charge, bail» or remand the prifoner. zNeff. Abr, 

Cre. Jac. 543. If a commitment is wirhout caufe, or 00 
caufeis (hewn, a prifoner may be delivered by Habeas 
Corpui, 1 Salk* 348. 

it has been aojudged, that pn a commitment by the 
Houfe of Commons^ of perfons for contempt and breach 
of privilege, no court can deliver on z Habeas Corpus \ 
but Holt Ch. J. was of a contrary opinion, a balk, 404, 
503. See this Di£t. tit. Bail fl: Commitment — »A writ of er- 
ror may be allowed by theKing in fuch a cafe, and it 
is not CO be denied ex lUbuo juflttta ; though it has been 
a doubt, whether any writ oi error lay upon a judgment 
given on a Habeas Corpus. 2 S ilk 404, ^3. A man may not 
be delivered from the commitment of a court of Q>rr and 
Terminn.^ by Habeas Corpus^ without wilt of error: and 
wliere there appears to be good caufe, and a defe£i only 
in the form of the commitment^ he ought not to be dif- 
charged. 1 Salk* 348. 

For a falfe return there is regularly no other remedy 
againft the officer, than an adlion on the cafe at the fuit 
of the party grieved, and an information or indidment 
at the iuit of the King. 6 Mosl* go; 1 Salk, But 

no adtionlies until the return be filed. 1 Salk, 332. 

As upon the return of the writ the court is to judge, 
whether the caufe of the commitment and deraiuer be 
accoiding to law, or apainft it; fo the officer or party in 
whoArcuftody the prilcneris, muft, accortnng to the 
command of the writ, certify on the return thereof, the 
day, caufe of caption, and detainer. Fauj^b 137. 

Where a man is committed for any crime either at 
common law or by a£t of Parliament, for which he is pu- 
niOiable by indiC'lment, a return chat he was committed, 
till di/kharged by due courje rf laio^ is good. But if the 
commitment be in purfuance of a fpecial authority, the 
terms of the commitment mull be fpecial and exactly pur- 
fue that au^crity; and theiefore if it do not appear on 
the return to have been according to that authority, the 
return will be bad. 2 Black Rtp. 806,7. 

It Teems to be agreed, that no one can in any cafe con> 
trovert the truth of the return to a Habeas Coipuiy or 
plead or fuggell any matter repugnant to ic ; yet it hath 
been holden, chat a man may confeTs and avoid fuch a 
return by admiiting'the truth of the matters contained 
in it, and fuggeliing others not repugnant, which take 
otTtheefFedlof them. Go. Elm* 821 : 5 G/. 71 zliaiik, 
AC. r. 15. ^ 78- 

It Teems, that, before the return filed, any defeA 111 
foim, or the want of an averment of a matter of fa£f, 
may be amended ; but this mufi be at the^ierilof the 
officer, in the fame manner as if the return were originally 
what it is after the amendment. 1 Moa, 102, 103. 

But after the return is filed, it becomes a lecord of the 
court, and cannot be amended. 1 Med, 102, 103. 

IV. Upon tiTe rbtupn of the Habeas C^r/aj the pri- 
foner is regularly to be diTiharged, bailed or remanded ; 
but if it be doubtful which the Court ought to do, ic is 
faid that the prifoner may be bailed to appear de die in 
dim till the matter is determined. 5 Med*i 2 ; Style 16. 


CORPUS IV. 

By the Petition of Right, 16 Car. 1. fo^ tlmdy 
theucioned, the court muft within three dayt after tbo 
nfCurn of the Habeas C^rpus^ either difeharge, bail or re- 
mand the prifoner. Bucic feems chat a commitment by 
the court of King’s Beach to the Marftialfea, h a re- 
manding, being an imprifonment within the ftatute. 

5 Mod. 22. 

Alfo it hath been ruM, that the court of King^t 
Bench, may, after the return of the Habeas Cotpas is 
filed, remand the prifoner to the fame gaol from whence 
he came, and order him cq be'" brought up from time to 
time, till they (hall have, determined whether it is pro- 
per CO bail, difeharge, or remand him abfolutely. 1 
Flnf. 330. 

And though in doubtful cafes the court is to bail, or 
difeharge the party on the return of the Habeas Corpus^ 
yet if a perfon be convidled, and the convidiion on the 
return of the Habeas Corpus appears only defedlive in 
point of foim, ic is at the eleckion of the court either to 
difeharge the party, or oblige him lo bring hii writ of 
error. 1 Sa/k. 348 : 5 Mod, 19, 20. 

If a perfon be committed by the Admiralty in execu- 
tion, he is not removable by Habeas Cmpus-xmo B R* 
to anfwcr f n a6kion brought againft him there; but it 
might be otherwife if a^^ a^ion had been before depend- 
ing. 1 Salk. 351. Where there is an adlion in B, R, pre- 
cedent to the King’s fuit, on which the party is out oa 
bail. Habeas Corpus may be brought by ihe bail, fsfe, and 
the prifoner turned over ; though this was greatly op- 
pofed in favour of the King’s execution. Ibid, 353. 

If the Steward of an inferior court proceeds, afie^ iti 
Habeas Corpus delivered and allowed, the proceedings 
are void ; and the court of B* R\ will award a juper/edee^; 
and grant an attachment againll the lleward (or the con- 
tempt. Cro* Car* yg, 296. An Habeas Corpus fo (pends 
the power of the court below, fo that if they proceed, it 
is void, and cot am non judtee* And on a Habeas Cerpus, 
if the record be filed, no procedendo can go to the court 
below ; but where a record below is not filed, or not rc* 
turned, ic may be granted, 1 Salk. 352. 

A Habtas Cot pus cum eaufd removes the body of the 
party for whom granted, and all the causes depending 
againll him ; (but fee pat* it Geo. 1 c* 29. aniel)) and 
if upon the return theieof the'a||^r doth not return all 
the caufes, it is an efcapoin him. 2 Lil. Abr* a, 

A judge will not grant a Habeas Corpus in the vacation, 
lor a priioner to follow his /uits; but the court may 
grant a fpecial Habtas Citpus for a prifoner 30 be at his 
trial in the v:icaiion-time. Ibid. 3. And the court may 
grant a Habtas Cot pus to bring a prifoner, not in prifoa 
on^xecutioo, out of prifon, to be a witnefs at a trial; 
though ic is at the peril of the party fuing out the writ, 
that the prifoner do not efcape. Style 119. And where 
there is no collufion, even a prifoner in execution rnav 
be brought up as a witnefs. op Burr* 1440. But no pci^ 
Ton ought to takeout a Habeas Cot pus for any one in pri- 
fon, without his coofent ; except it be to turn him over 
to B* R> or charge him with an a^ion in court. 2 LiL 
A man brought into B*R* by Habeas Cot pus, fhail not 
be removed thence tin he has anfwcred there ; he Ihall 
be detained ootil then, and after he may be rc^iovtd. 
l^Salk.j^fo* 

A perfon is in cuftody upon a criminal, and alfo on a 
civil, matter ; if he would move himfclf by Habeas Cot pus, 

there 
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^kere ought to be but one Habeas Cespus on the crown (Ide 
or pica fide, and both cauJ^s are to be returned* l/led Clk/. 
133* If there be judgment againft a defendant in the 
court of B, R. wd another in C. B, on which he is in ex* 
ecMtion in the Fleeit he may have an Habeas Campus to 
remove hi mielf into B R, where he (hall be in culiody of 
the Marflul for both debts. Djet, 132. 

Where an a£lion is founded on the cuftom of London^ 
for a thing a^ionable there, and not elfewhere ; if it be 
removed by Hab Cof-pur, a procedendo (hall be granted : 
bat the declaration iiieJt ought to be returned upon the 
Habeas Corpus, and then the court will fee what was the 
caufe, For the fpecial matter and all the proceed- 

ings are to be in the return in this cafe ; as well as in an 
adlion on a by-law, to take notice thereof. Cartb^ 75, 76. 
Before a Habeas Cotpusis returned and hied, it may be 
amended ; but not afterwards. 2 Lti, Abr. 2. 

A feme covert was arreded in London ^ as a fok-hader, 
and difeharged, by a judge of R» on Habeas Cojpus, 
bail being put in to appear in B. R. The next term, on 
motion, the cout t granted a precct/enehf affidavit of plain- 
tiff’s caufeof adlion,£i 7 'f. being made; for plaintiff could 
only proceed in London, S^e ta^nev, PhtUtps\ ^ Bur, 

1 776 ; wherein the reafon of xfk^froceaessdo bt^ng granted, 
ss fully difeuffed and determine^. 

HABENDHM. See title Deed IL 4. 

In a leafc or grant to two perlons, if the habendum be 
to one for life, and the remainder to :he other for life, this 
alters the general implication of the jointenancy, which 
would pals by the premiffes, if the habendum were not. 
2/^rp. 59. And where things which lie in grant are 
conveyed, to take effeft barely on delivery of the deed 
of grant, without other ceremony ; in fuch cafe, if the 
habendum be for a lefs eflate than in the premiffes, or be 
repugnant to it, i\\e haben lum is void: but when any cere- 
mony is requiHte ro the^perfcClion of an ellate granted, 
and not a bare delivery only of the deed ; and to the 
eflate limited by the habenMm, nothing is required to 
perfe<fl it ; there, though the bahendjm is of a lefs eAate 
than the premifl'es, \\\e hab(mJu7n ffiall'lland good, and 
qualify the ellace granted in the premiAes. 2 Rtp. 23. 

An bahendum may not only qualify what is granted m 
the premiffes ^ but jjptmay alf^ enlarge what it thus 
granted, or explain tnc premiAes: though i\\e hahndum 
Jhall never introduce one who is a Arangcr to the pre- 
milTes. 3/#^^;/. 60, If a bargain and Tale be 

made without expreffing to whom, although it v^re ba- 
bendumto A. B. who is a party to the deed, it is not 
good ; becaufe ihc habe'tdum is only to limit an cAate, 
and not to give any thing C;<?. Ehz. 5S5 003: 2 ffil 8: 
If one thing be granted in the premilljs of a deed, ha- 
brndum with another thing, which is not appendant, fffi, 
this Other thing (hall not pafs. fLb. 161,172. Nonecan | 
take by any deed, who is not named in the premiAbs ; 
but though an ellace limited by the h ^^mlum to a man chat 
is no party, i^ void by way of elUtc, it may be good in 
remainder, lioh, 3*3* fdodb 51. 

HABENTIA, Riches: In iome ancient charters, ha- 
hemes homines is taken for rich men; and we read, Hec 
^Jlex fuHtn padum lequirat^ <vei habentes homines y^ar 
Aseimus fcAlking men. Mon. An^i Jom. i p, 100. 

HABERDASHERS. If any peifons ^ork wi(k 
foreign wool, and not having ferved an'apprenticeffiip 
to the trade, fAc, the^ (hall forfeit the goods atid 5^ 


And no perfon may dyo any capp with bark, hat 
only with copperas and gall, or wood and madder. Biat. 
8 Eiiz. cap. 7* None (hall make haie or /eks, that harii 
not ferved feven years in M-snahw % ifor retain any Mit 
journeymen who have lawfully ierWd; or have above 
two apprentices at once, and thofe not for lefs than ft* 
ven years time, fsfe, on pain of 5/. .n« month t but hat- 
makers may employ their own children in the trade.--^ 
And the mafters and wardens of Habetdojfbers in Leaden, 
calling to them one of the company of Cappers, and 
another of the Hat-makers, and mayors, fsdc, of towns and 
corporations, mayfearch all battess and punifh them that 
offend, by fines. Stat, 1 Jac^\,c.\^, To prevent the 
exportation of hats out of the plantations abroad, which 
may be feized, and offenders are liable to 500/ penalty ; 
and for regulating the trade of bat-making there; Co’r. Sea 
ftatm 5 Geo, a. c. ai,. and this Difl. title Navigation ABs. 

HABERE FACIAS POSSESSIONEM, A judicial 
writ that lies where one hath recovered a teem for years 
in adlion of eJeBione firmer^ ro put him into pejfejpen, 
F, N, B, itp. And one may have anew writ, if a for- 
mer be not well executed. Mich, z \ Car, i, B,R, A 
Aieriff delivered poffrAioa. in the morning, by virtue 
of an habere facias pojfijjionem, and fome time in the fame 
day, after he was gone, the defendant turned the plaintiff 
out of poiTeffioii ; it was held, that if he had been turned 
out immediately, or whilA the Iheriff or his officers were 
there, an attachment might be granted^ again A the de- 
fendant ; for this had been a diAurbance in contempt of 
the exeeg^ioA ; but it being feveral hours after ihe plain- 
tiff (vas in poffeffion, the court doubted, but a|{fecd to 
grant a new habere facias, fsde, ^^alk,ii\. 

If the Aieriff deliver poffeAion of more than is con- 
tained in the writ of habere facias pojfeffionem, an aflion 
on the cafe will He againit him, or an .allife for the lands. 
Style 11^^, The flieriff cannot return upon this writ that 
another is tenant of the land by right, but muA execute 
the writ, for that will not come in iffue between the 
demandant and him. 6 Rep, 52. See this Di^. titles Ejicl- 
mnit : Extcutio^u 

HABERE FACIAS SEISINAM. A writ diredlcd to 
the Aicriff, to give fetfin of a freehold cHraie recovered in 
the King's couits, by ejsfhone fimt'e, or other adlion. Old 
Nat, !h, 154. The Ihciiff' may raife the poffe com tains 
in hi^ aifillance, to execute chefe writs: and where ahoofe 
is recovered in a real action, or by ejettmetu, the Aieriff 
may break open the doors to deliver polfeAion and feifin 
thereof ; but he ought to fignify the caijfe of hn coming, 
and requeA that tnc do irs m ly be opened. ^ Rep, 91. 

7 his writ alfj lAucs foineiimes out of the records of a 
Ane, to give the cognifee feiUn of the land wfiereof the 
fine is levied. Symb.par, z. And c^erc is a wri^ 

ca^Jed ILibere Fdtsas Sufinam, ubi Rex hi>burt ann^m, dicm 
vaftuni ; for the delivery of lands to the Lord of the 
fee, after the King hath hid the year, day, and waAe 
in the lands of a perfon convict of felony. Reg, Otig, 
156. See lillc Execution, 

HABERE FACIAS VISUM, A writ that lies in 
divers cafes in real a^tionsa^ss in fermedon, Uc. where 
a i^iew 1/ required to be taken of the lands in concroverfy^ 
R'grjud. 2J. 28, fAc, F, N, B, See title Jury, 

HABERGEON, From Germ. Cp/Lw, f 3 Bergen, 
tegcrc,"] An helmet which coveWd the head and ffioalders. 
Blount, 

HABERJECTSb 
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HAflSRIBC{Ti$f Atim ^ fNN^f * 

wh^ mntmei in il&tM (Hitirf 4 i ^ 

If ABILIMBNI!^ OF WARk iit4^DfiliA0r pro- 

tijfiQiit /or thr mwtvoiof o 7 iBiSw. r^p.4«s . . 

H ABLEt'Br^ A tj^i ^his la ^Cei in 

Sm, »7 3 * 

HACHl A^ A hack^ ^ uik^ pr ttiftrament ibr diggioA. 
Placii^ t Bd^ Xm 

HACKNEY COACHRS ai»» CHAIRS. Spe Cwh. 

HADBOTE, $4^.] Ai^coioipfnceoramendsforvip- 
leoce ofFared to parfods in holy orders. Sax. Dt^. 

' HADE or LAND* Ihda tetrof.] Is t fmall quantity 
of land* thus expfei&d i^Sur/um nddtJum kamu iua\td 
daas qctat terr^ coatineat^ decern felienes & dnae Hada^#j 
Anglic\xtVi ridges % and hadeu^c% Rut, Cm. Mamr. 
de OiletofiB Asm \ 6 Jae. 

HADERUNGA. Refpea or diSid^ion of Mrfona; 
from the, Sax. Hud, Perfina^ and honouredf and ad- 

mired. L^.Bfkdred. 

HAD(fONSI|^ Sax.) Seeihs to he a tax or rnnlft.^ 
Mm. Afig.peir. Jy^* Jpa* 

HAIREdB j|K>uOTO* A writ that anciently lay fi>r 
the Lord* who haring by right the wardlhip of his te- 
nant under age« could not come by his body* the fame 
being carried away by another perfon. OU Nat. Bf% 93 • 

HiEREDE DELIBERANDO ALTERI* Qyi HA- 
BET CUSTODIAM TERRAE, A writ direfted to the 
iherilF to require one that had the body of him who was 
ward to another, to deliver him to the perfon whoft ward 
he was* .by raafon of his land. Reg* Orig. i6i. 

HdlREQE l^PTO* Alfo a writ; lee Jtawjkmeat ef 
Qua% 4 . Rig. Orig. Iljj. 

HiEREDIPOTA, The next hair to Iand8.-»-Z.<g. AT. 
i,cap 70. 

HiERETICO COMDURBNDO, A writ that lay 
againft an iJetetuJi, w'ho having bwcn convifled of 6ete/y 
by the bilhop* and abjured it* afterwards fell into the 
fame again* or fome other* and was thereupon delivered 
over to the fecular power. F. N. B. 69. By this writ, 
grantable out of Chancery, upon a certificate of fuch 
oonvidtioo* Haetids were burnt; and fo were likewifc 
witches* forccrers, lie. But the writ de bteretice com^ 
lies not at this day* izRcp.^l* Stat. t^Cat . 2. 
c, 9. See title Htrejy. 

HAFNE* Dantfi. A haven or port.] Hafne Courts 
are granted tnter alia, by letters patent of duke 
of uihuc. admiral of England. 14 Aug. Anno, 5 Edo). 4. 

hag A, Sax. Manfe.] A hoofe in a^city or borough. 
JDmtJdap* An ancienjt anonymous author* expounds haga 
to be a houie and ihop* domue cum fiopax and in a book 
which belonged to the AUj of St. AuJUn in Cafitabmy, 
mention is made of hagan monaebts, lie. See Co. Lit. 56, 

HAGIA* Sax. HagM melted into %* whence haia.l 
A hedge Mm. Apgi. fom. 2. p. 273. 

HAIA, An hedge: (bmettmes uken for . pirk. 
enidofiidk hrnS. lAjk. a. t. 40. And baiement u ufed for 
a bedee-feoee. Rrt. i»q, 36 Ed. 3. 

HAlL-SHOT. The /«. 3 Sd. 6. a,«nft ihooting of 
Hail-Sbct, or more pellcti than one, by any mfon un*' 
d?r degree of « Lor^, tfr- »• repealed. Stat. 6^7 

lAuU^bWPfiR* Not JO be mixed with lime, da- 
faafler, ^e. wider iienaltiMj Sud. 4 Ge$. a. 1. 14* 
Vid* 

Vot.1. 


s/:*. 


njiL 

fivfV fi<l» dried^Md mtt 

pwrarbi^btumr id ge^f, 4fdryv. ^ 

i7!J 

'Wr A mllittry coat of defence, OW/.h 
1 , ' 

ilALF-KLQOiJi h no to dc/! mu ef/m- 

fim^le lands of the ctenm^ ot todlg^itits, or in defeeat of 
ffieuti tailf blit in other cafSi it is an impediment. Adrni* 
niftmtion Ii gmntable to the fStl/ Bhta of the deceafed, 
u well a* to tbp whole blood 1 and tiidf BlmJ (hall come 
in for a (hare of an inteflateVperfbnal eftate, equally with 
the whole blood, they being next of kl||« tn equal degree. 
£^ 4 ; 74:-! gmi. 307: Stat, aa Car, t, c. i«. See tiilei 
Defcent : Executor. 

HALFENDEAL, TKe moiety* or one half of a 
thing) asym//«gd^y is a quarter* or fourth parepf an 
acre of land* lie. 

^ HALF-MARK* D/WfixJIfsfjtfr*] Aiioble*orfix(hi1- 
lings^ahd eight-pence in money. If a virit of right is 
brought* and the feifin of the plaintifF* or his sneefior, 
be alledged, the feiiin is not trtverfable by the defendant* 
but he mult render the Half Maik for the inquiry of the 
feifin : which is as much as to fay* that though the de- 
fendant lhall not be admitted to deny* that the plaintbF 
or his anceftors were feifed of the land in queflion* and to 
prove his dgiial ; ;fet he may be allowed to tender half a 
mark in money* it have an inquiry made, whether the 
plaintifiTy lie. were fo feifed* or not. F. N.B.i*. Old Nat . . 
Br. a6. But in a writ of ndvowfon brought by the King* 
the defendant may be jiermitted to traverfe the feifin* by 
licence* obtained from the King^s ferjeant ; fo that the 
defendant (hall not be obliged to profier the Half Math , 
lie. F.N.B.ii. 

HALF-SEAL* Is what is ufed in the Cbaneery, for feal- 
ing of comitiilfions to delegates, upon any appeal to the 
court of delegates* cither in ecclefiadical or marine 
caufes. Stat. 8 Ehz. c. 5. 

HALF-TONGUE. See Medietas LingUfO, as to pleas 
and trials of foreigners, and cities fury: Trial. 

HALKE* From Sax. lhall, i.t. Angutus.'] An hole) 
feeking in every Halke, lie. 

HALL* Lat. Hallo, Sax. HeallJ] ^Fas anciently taken 
Tor a manfion-houfe or habitation* being mentioned as 
fuch In Dome/day, and other records; and this word is 
retained in many counties Of EJ^land, efpecially in the 
county palatine of Cljffier, where almoli every gentleman 
of ^ality’s feat L called a Hajl. 

HALL, OR COMMON-HALL. There is a Cornmoit** 
Hall for elefUng a mayor, (herifiFs* and other officers of 
the city of homhn. alTcmbltd at Qutld-Hiill by the Lold- 
Mayor. Ord. 7 H''. 3 — See titles Cotporatm ; Jjftulon, 

HALLAGE* Toll paid fur goods or merchandize 
vended in a hall*, and particularly applied to a fee or coll 
doe for cloth* brought for (ale to iiaehoelUfiall In 
don X Lords of. fairs or markets* ai^e entitled i;o ckii fee. 6 
Rep. 62. 

HALLAMAS* The day of All Hallows or All Saints, 
viz. November i . and one of the crofs quarters of the year 
was computed in ancicnc writings from flallamas to Can* 
dlemas. Cornel. 

HALLAMSHIRE* a part of the county of Toik,kt^ 
ciently fo called in which the town 0/ Sbi field ft mas. oeo 
fato 21 J4e. I. c. 2X. 

. 4M HALLMOTB 
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HAtLMOTEon HALLlMOT 5 ,Sax IhoB.x t. Au!a, 
^ Conventtts ] Thii cotirt among lbe^* 9 rtjro;//, 
whu K we now call a coart baron ; and the etymology is 
from the meeting of the tenants of one hall or manor. 
The name isllill Kept up in feveral places in 
and in the reeprds vf this court is entered as 

follows. i7«. Herefo'd Palaiium, ad HAhtaot tbtJem tent' 
1 1 Dtt OBib* Aun'i Rrgnt Rfs^ij HiN.6, It hath been 
fome'imes taken for a convention of citizens in their pub- 
lic where they heici theirrourts. which was alfo tailed 
/tf/i/wa/r and Halmott But the word Hahmote'w rather the 
lord’s court held within the manor, in which the differ- 
ences between the tenants were determined. See Ltg. Hen, 

I cap, lo 

H ALYMOTE, Is properly an holy or ecclefiaftical court; 
but there n court in London, formerly held on the Sun- 
day next before St. Thoma^'h day, called the halyw>te or 
ho{y coatts Cmia San^m^tus, io/t regulating (he Men of 
the city, tAc. BIo4nf See title Lfiudta, 
HALYWERCFOLK, or people who en- 

joyed lands by the^ fer vice of yepiiring or defending a 
church 6r fepulchre; for which ptoya labours they were 
exempt from all feodal and miliiyitfy fervices. It did (ig* 
nify futh of the province of Parham in particular, as 
he’d their lands to defend the corpfe of St. ( uthhett ; 
and who claimed the privilege not to^b^ foiled logo out 
of the biihoprick, either by the King or fiifhop. 
pMfdrn, a^ud WarUni Ang, Sax par, v,p, 749 . Mw, Angl, 
i, 512. B/ount. 

A Saxenworit u fed for a place of dwelling; 
a villiige or town, hence the tcrnriination of ibmc of our 
towns, as Kv/ziK^ham, liuLkin^i/tm^ lAc, Alfb a home 
clofe, or little narrow meadow is called ham, Blount. 

ilAMBLlNG OR HAMELING of DOGS, The an- 
cient term uled by forellcrs for txpeditnting, Manwjood, 
HAMBURGH COMPANY. This, the oldcll of our 
1 railing Companies and heretofoje more ufually called 
blexhants Advru/iotrs, took warning from the repeated 
loniplaints made of their monopoly (the lail of which 
was in 1601) and facilitated the adiniflion by private 
regulation^ made by themfelves. Add to this, it was, like 
the HudjOK's hay Company without any parliamentary 
tardion , .iiid h.id not been able even during the reigns 
of Chaf/u}l. 9nd yamerll to protefl its exclufive pri- 
^ lieges againd the ieparate adventurers See Reevtds Law 
of Shtppwg and Naztgation, • 

WAMESECkEN Burglary or nodlurnal houfe break- 
ing. was by our sntient law called Hame/etken, as ic is in 
Scotian / to this day. ^ Ctntm 225. Sec tit. Buf^laty 
H AMF M<£, Breach of the peace in a houfe. Btomp- 
to/ tn H, I c, 8o. See Hvmc/oken, 

HAMLLF; HEMEL; HAMPSEL, From the Sax. 
Hamt 1 e. Pomui^ and Gi^m Lit., Membrum.] A little 
vjibige, 01 pirtuf a village or parifli ; of which three 
wtordothanuct is now only ufed ; though Kitchen mentions 
the other two, Ilamtl and Hampftl, By Sptlmnjt there is a 
d i fief ^nce between tnugt am , vdlam d ntiJiamt and 

haxittam \ ft bamkt being quee mtdietatcm fuborgi nttn ob- 
tikwtp hoe cjlt tebt 5 capitaUs pJegii non deprehenjt fint, Stonve 
^ expounds It to be the feat of a freeholder. Several 
country towns have hamlet^ as there may be feveral 
hamhis in a parilh ; and fonie particular places may be 
out of n town or hamlet^ though not out of the ^ynty. 
mod, 3 


FTAMSOCA oa HAMSOKEN. See Hme/Ahx. 
HANAPBR OFFICE. One of tim offices fo called, be« 
longing to the Court of ChanOery. ^riti relating to the* 
boftnefsof the Subjeft and their retdrof, were, according 
CO the fimplicity of ancient times» originally kept in an 
hamper, tn hanaptrk ; and the others, relating to dicK 
matters wherein the Crown la immediately, or mediately 
concerned, were preferved in a little fack or bag, i« pay- 
*v 4 haga ; and thence hath arifen the diilindiioa, of the 
Hinapn Office^ and petty^ha^ office, which both belong to 
the Common-law Court in Chancery. See 

title Chance) y, 

HANDBdROW, A fiirety or manual pledge, /. e, an 
inferior undertaker; for headhorvw is the fuperior or 
chief. Spfim, 

HAND IN A|ND out, Is the name of an unlawful 
Gamf now difuifed) and prohibited by (latute if Ed, 4. 
c 2, 

HANDFUL, In meafuring, is four inches by the 
llandard. Anno 33 8. c. j. 

HANDGRITH, From Sax. ATsxri^^Mnus, and Gtuh^ 
Pax,}^ Peace or proteflion given by cK King, with his^ 
own hand --^Leg. Hen 1. 

HAND-GUN, An engine to deilroygame. Stat, 35 
Hen 8 See title Game. 

II AND-HABEND, a thief caught in the very fj£f, 
having the goods Rolen, in his hand. Leg. Hen. 1. cap.^g : 
BmPl, lib, 3. tra^, Z^ca}, 8, 32 3,5 : Fletalti, i,c, 38 . 

See Backbennde, 

HAND-WRITING. Sec Similitude ; En/idence. 

HANDY- WARP, A kind of cloth. Stat. tifitPh. 
k M. e, C. 

HANGWITE alias HANQWIT, From S 9 K,Hangan^ 
i. e. fufpendere, k wit^, mul^a.] A liberty granted to a 
perfon, whereby he is q^uit of a felon or thief hanged 
withoujt judgment, or efcaped out of cuRpdy. Raflal. 
We read it interpreted to be quit de litren pendu fans fer- 
Jeans k R^, i. e. without legal trial : and elfewhere, mulda 
pro latione prater juiis exigent tam fufpenfo vel elapfo. And 
It may fignify a liberty, whereby a lord challenges the for- 
feiture for him who hangs himfelf within the lord’s fee. 
Domefday. 

HANIG, A term for cuRomary labour to be done and 
performed. Moh, Ang, tom, 2. p. 264. 

HANPER OR HANAPER, Hamperium.'] T\it Hana- 
p-) of the Chaxeesy ; it foems to be the fame as fifius ori- 
ginally in the Latin, loR 2, e, i. See Hanaper. 

HANSE, An old word.} A Society of Mer- 

chants, for the good ufage and fafe paRage of merchan- 
di/e from one kingdom to another. The Hanjk or 
metca/ofum focieras, was and in part yet is endowed withj 
many large privileges by Princes within their territories; 
and had four principal fears or Stafhh where the Almam, 
or German anoDe/Ci^ merchants, being the founders of 
this fociety, had an efpecial houfe : one of which was 
here in Lmim, called the Steel Taid. OrtihuPs Index ad 
Theah . nfi) ho AJiatici, 

HANS'TGWNS, Probably from tbo German Han/a^ 
i. c Socieias. 

Towards the middle of the thirteenth century, the 
nationlf around the Balttck woe bxiremeJy barbarous, and 
infcRed that fea with their piracies: this obliged the 
cities of Luhech and Hamburgh^ foon after they began to 
open fomc trade with chefe people, to enter into a league 

o{ 



'H A'N^S'-' TOWNS. 


vniMl Thty diieiji^d fuch advintagtt from 

tiib m)iio% toa^oi acceded to Adir confederacy^ 

and in a of t$of mod: toA^derihle ciclta 

i^tetvd twmffh tinl vaft counj^ae' wWch firetch from 
bottom^ tbe Jf(Jkine^ joined 
iO ibeiiunntti^ l^nfiatltlengu^^ whicJi became foformi- 
daWet that ice jdlunce was Conned»and its enmity dreaded 
by the j^reated monarebt. The jnembers of this pewerlul 
a&belation fofmed the firft ^Hematic plan of. commerce, 
known in the middle agea«, and condoled it ky common 
laws etiaAed in their genera) aflemblies. IStfihertfiiCs Hlft. 
Bmp. CiOff^V^ 1 1^.79, 80. Sec 33$. 

HANTELOD^i An arreft, from the Gtrm^Htwi, an 
hand, and hadt i laid ; mafsit : As arrefts are 

made by laying- hold on the debtor, C^r* 

il^P, Fr. Happer, i, c. Raprre, to carch,] Is of the 
lome fignification with us as in the Frftui^ as to b^f the 
Dent, is where partition being made between twoparceners, 
and more land allowed to one than the other, (he that has 
mod of the land chtfges it to the other, and flie h<fps the 
rent, whereon ailift brought, This word is nfed 
by iJttletonf where a perfon happeth the poAcflion of a 
deed poll. Lit. ^ 8. 

HAQUF, A little hand gun, prohibited to be ufed by 
flats. 3 3 ii. 8. r. 6 : 2 fr?* 3 Ed. 6. cap^ 1 4. 1 here is the 

bfilj haQ te or Jtn^ haipne^ within cho(e a^s. See titles 
Ji) mi : Garre. 

HAQUEBUT, A bigger fort of hand-gun than the 
//tfyvr, from the Teuton, haeck luyfc\ it is otherwife called 
an harqruhufs^ vulgarly a bagbm. See iS/rr/j. 2 3 Ed. 6 . 

ru 14%4C9^ c P. r z. and titles Jtm$\ Game. 

HARATIUM, Prom the Fr. Harai.^ A race of horfes 
and marei, kept for breed ; in feme parts of England 
termed a ftudaf mares, (fe. Spdm. Glojf. t 
HARBINCjER, An officer of the King's houfe, 
HARBOURS AND HAVENS. Upon the principles of 
ourcooftitution which places the Executive Power in the 
hands of the Monarch, the King has the pierugativeof 
appointing P^/iand Havens or fuch placrs only, for per- 
lbn,8 and merchandife to puls into and out of the realm, 
as he in his wifdom Teems proper. By the feodal law ail 
navigcible rivers and havens were coniputed among the 
regalia and were (ubjedt to the Sovereign of the State. 
And in England it hath always been holden, that the King 
is lord of the whole (hore, and particularly is the guar- 
dian of the poru and havens, whKh are the inlets and 
gates of the realm. F. N. B^w y. DazU^, 56. There- 
fore as early as the reign of K.ng John, v^e-find (h'ps 
frized by the King’s officers for putting in at a place tli«.c 
was not a legal port. Madtx Htn. Exh. 5 )0. Thefe leg^l 
ports were undoubtedly at hrlt adignca by the crown , 
iince to each ol them a court of portmote is incident, the 
jurifdi^lion of which mud How from the royal authority. 
4 Inft. 148. The great ports of the fca arc alfo referred to, 
as well known and eHablifhed hy fat. Htn. c.io, 
which prohibits the landing eJfewhere under pain of coo- 

J ifbation : and the Stat. 1 £/ts. c. 1 1, recites that the 
ranchifr of lading and difeharging-had been frequently 
granted by the crown. 

But thoagh the King had a power of granting the 
franchife 0? havens and pores, yec^ he had not the 
power of refumption Of of narrowing and confining 
ahfir limits When once eftablKhed ; but any perfon 


HAR 

had a right to la 4 e or difrhArge h*ij merchandbse iS ildp ^ 
pare of the hfiveni whereby the revenue of the 
Was much impaired and diminilhed, bv fraudulent raitd«> 
ings in obAmrd and private corners. This occtfioned tim 
S$m. I BU%.c^m : 13 tst i^Ctrr. z.^, 1 1. 4 ^4; which 
enabled the Crown bycommaffion to allertain tl^ limua 
of all Ports, and* to affign proper What fr and C^jays in 
each port, for the exclulive landing and lading of der- 
chandize. i Caz/a/e. 264. r. 7. See further this Dift. tit. 
Navigation ABsy 

By the Stat^ ^9 Geo. 2. c, ^2, If any ntader of a (hip 
(hall caftpatof any (hip, riding in any haven^ ^e. my 
ballaft, (ffc. but only on land, where^che tide never flows 
or runs, he may be flned by thejuftices, not more thaii 
$/. dor lefs than ^o;. As foon us any ihip (hall be funk, 
ilrandcd, or run on (hore in any harbours Csrr. or be brought 
ordrova in, or be clicre in .1 ruinous tondition, and theie 
be fuiFered to remain, and the owner (hall begin to carry 
away the rigging; on fummons of the owner, or coui«^ 
mander, a jultice may feize the (liip, ^c. and by fale 
thereof raHe money to clear the harbour. 

Many other aAs of parliament have been made Toy* 
r^airing and improving particular boihuoszTid havens 
or this kingdom ; fuch as finti. 23 Hen. 8. tap. 71 ay 
H. 8 . e 23 ; relating to the haient and ports of tlymouthf 
Port/mmth, Falmouth^ tt' c. in Dfvovjhta and Cofnnvall; 
and none fliall labour In tin works, near rivers of thole 
bat'ensy but fliali prevent the fall of HOnes and gravel, 
therein.— Calling and unlading balloft, rubbifh, l 3 e. in 
any harbour, havetty or road, incurred a penalty of jY*. 
by flat. ^\Hen. 8. eatr. 9.— The Stat 27 Eltz. cap. i, Wat 
for repairing Otford haven in Suffolk ; and Stots. 1 3 td 
j^Car. z: 4 Geo. 1 . e. 13, Ve. for the reparatiqn of 
ver harbours ^c. And duties are granted by thefe Hatuces, 
towards elFefl in g thereof. Stat loGeo 2. c. 14, was made' 
for opening Sontlrwold haxen in Suffhlk. Stat. 20 Geo. 2. t. 
18, was made for improving Suvderlavd harbour in Dm* 
ham. See Stat. 27 Gio. z.r. 8, fur improving and in-^ 
larging the harbour of Ln/h. 

HARDWIC, Mentioned in Dothefdaj^ and by Spelman. 
See HereCrsUick.* 

HARES See title Game. 

HARLOTS. If any vintner, alehoufe keeper, C^e in 
Loudon, (hall permit any barlotSy or common women to 
come into (heir houfes to eat, 01 drink, or ntherwie to 
be converfant or abide there; (hey (hall be liable to im« 
prifopment, and alfo the women zndharLu. Attic. U\rd* 
mote 23. See title Lond»i. 

HARNESS, Fr. Hamtjeh ] Signifies all warlike in- 
(Irumenis. Hoved. p. yz^ . Matt. Pans. I’hc cackle or 
furnit ui e of a (hip, was alfo called har n^Js or bar ne/ium , FU 
Pari. 22 Ed. I. 

HARO, HARRON, An outer) after felons and male* 
favors, and the oeiginal of this e/aufeur dehato cemes 
from (he Normans. Cujium. de Not man. l.p lOf. 

HARPING IRONS, Arb iron ii)llrum«.ncs for the 
(ii iking and taking of iVhalesx And ^fe that ilnke'the 
fifh With them are called Uarpmas or Hhtpo ntrs. KUrth. 
Dt£l See titles Fi/h, Fijbtms and hjhmg 

HARRIERS, Lams.} Small hounds, for hunt- 
ing the bare: Anciently feve^ai perfoos held lands of the 
King, by the tenure and fervice of keeping a pack of 
buiAes and btarriae. Cart 1 2 Ed, 1 . 

4M2 HART, 



HART. '|*Vii.AT, 


H AttT« A ftagi or lotte dfer of tbe fortft five ytm old 
compleac ; and if the King; or C^een do hunt any Tuchi 
and lie efcape alive, then he is called an Hart Royal : Ahd 
o^here by the hunting he la chafed out of the fereft, pro- 
clamation is ufually ^ade in the adjacent places, that in 
regard of the diversion the bead hath afforded the King 
or Quetn, nofie^all hurt or hinder him from returning 
to the fared; and then he is called a Hart Rojai prociaimetL 
AJaamKod^s Foreft Laivs^ pai, 3 , cap 4. 

HARVEST ORKMEN, May be Ikcnfed by jof- 
ti^to of peace to go into other counties to work, Vr. 
Stat. 13 i^Car. 2. c. 12. See title Laborers i Peorr 

Fajtrautj 

HASTA PORCI, A (liicid ofbrzwa,^Pa$ocb» jfntiq. 
450. 

HATCHES, Certain dams made of clay and earth, 
to prevent the water iffuing from tbe norks and tin 
wafhes in Cormoall^ from running into the frelh rivers: 
And the tenants of feveral manon there, are bound 10 
do certain days works ad U hatcluSf or kaccho. Stat, 27 
Hen» 8.e. 23. And from a la/A, gate, or door, tome 
houfes fituate on the highway, near a common gate, are 
called Hatches, 

HA VS. See title ManufaPwr e di t^ ^ 3 / Stat,tt^Gt9.%. 
Jat, 3. r. 51. certain duties (fredn 3/. to 2/,) are im- 
pofrd 00 hats fold by retail,* and dealera in hats are to be 
annually iicenfed. See tic. Stamps.^^Tho fiat, 27 Geo, 3. 
r. 13, regulates the importation and exportation of bats ^ 
and hare and coney ikins and goats wooU«»^e title //«- 
birdajbers, 

HAUR, From the Fr« Hair,’] Hatred, leg* IT. 1, r. i6. 

HAUTHONKR* ffome ] A man armed with 

a coat of pkoxl.^Cbafta Galfitdi dt Daz/ou, temp, H, 3. 

HAW, A fmall parcel of land fo called in Kent ; as a 
Hemphansi or Beanbaw^ houfe, and inclofed 

for thole ufea. htvc, DIB, But Sir Edward Coke^ in an I 
ancient plea conctioing Fexetfibam in Kentt fays Hawes 
are houfes. Co, Lit. 3. hee Haga^ Ilasa. 

HAWGH OR HOWGH, A green plot in a valley; 
a word ufed in the N^rb of England* CamJ, 

HAWBERK alias HA WBERT, Fr.i.e. Lorica,] He 
who held lands in Ftance by finding a coat or Ihirt of 
mail, and to be ready with it when he (hall be called, was 
faiii to have baoberticum feudum^ Fse/ de Haubert : and 
HaiAfberif wuh our anceftors^ had the fame fignificadon, 
and. fo it feems to be ufed in the fiat* 1 3 Ed, 1 • cap, 6. 

H VWKS. The dealing of an bawi, or concealing it, 
after proclamation made by the (heriff, is felony with cler- 
gy . BUc this extends only to long- winged HawbSf of tbe 
kind of falcons ; and not to g^ ha^ks or fpmtow hafinks* 
$tat$, 34 Ed. 3. e*%% : 37 Ed* 3. r. 19 : 3 Infi. 97. None 
dmIJ kill, or fcare away, any hawks from the coverts where 
they ufe to breed, on pain of 10/. to he recovered before 
juAices of the peace, and divided between the King and 
profectttor. Ztat, 1 1 Htn* y* cap. 1 7. A Hawk taken, 
up, iDud be delivered to the (herifiT, if taken np bj^ n 
mean perfbn to be |iroclaimed in the towns of the donn- ' 
ty. {!fr. An adidn of trover and converfion lies for an 
JJdwk ficlatmceL and which may be known by her vervelt, 
bells, {^c. See forcher <itte Game* 

^AWKKRS. I'bofe deceitful fellows who went froen 
placeto place, buying and felling brafs, pewter, andother 
godmtand merchandise, which ought to be uttered ioopen 
inarliwe, were of old fo called 5 and the appellation ftemf 


to mwl^dm^theif 

with Hanoh fiJek t 1 i 4 r ginks^iftttielhny^gna |t. Thejr 
are mentioned in Stat $f ^ 

HAWKtiis, PEDi4i(s 

are focb perfoni as tretd from gooAi 

. and mei^chandiae, and:aee under e»tf(|Oi^Comnii A 
(loners who are to Kcence them fbr that piu^Ss under 
fats* 8 Gf 9 3. c. 23 : 20 Gfo, 3, 26. 

Traders ip the linen ahd woolta mfinnAOuret, (end- 
ing their to markets and fiiirs, and felling them 
by wholefme; makers t>f goods, felling rhofe of their 
own making ; and makers and frllers of Es^Ufb boii6- 
lace, going from houfe to houfe, Gfr* gre excepted out of 
the a^s, and not 10 be taken as Hawkets* Stats* 3 G/ 4 
Ann* r.4: 4 Geo* i, c* 6,-*and fee fat* tgGeo. 3. e. 26. 
§ ao. 

Hawkers of news^papers, pamphlets, fife, are exprefaly^ 
excepted in the fiatotei from the provifioni and reguia* 
dons applied to other hawkers.— See tides News.pafett^ 
Stamps^ ftfc. The fat. 29 Geo, 3 e* 36, dxrcAi chat Hawk^ 
ers. Pedlars, fsfc, (ball pay a duty of 4/. per year for a 
licence (or themfelfci and 4 /. ^more tor every beaft em- 
ployed by them.— Before obtaining this licence each of 
them is to produce n cerdficatc (igned by a clergyman 
and two reputable inhabitants in his place of refidence of 
hisgo^ behaviour, 3, 5, 6, 7. 

Mliog one parcel of (ilk handkerchiefs, (hall nbtmake 
a nan a nawker or pedlar. Emr* 609. 

The faid Stat. 29 Geo. 3. c* 26 ; alfo provides that fuclv 
hawkers (ball not veil their things bv audion ; that tho 
words Lheafed Hawker (hall be marked on all ptcksi Inxes^ 
waggons, mops, and handbills ufed by fuch hawkers on 
penalty of 10/. alike penalty is impofed on unlicenfed 
hawkers fo marking their packs, Ve* }f 8, 9.— Hawkers 
felling fmuggled goods (hall forfeit their licenfe and be 
incapable of having another granted them. § lo.— The 
Stat. y Gio* 3. c* 43, prohibiting hawkers to carry foreign 
cambrkk or lawn is repealed Stea^ ty Geo* 3 c. 13. ^ 
23 ; c. 32. § 19. See title Camhtick*. 

Trading without a licence, or refufing to Aew it, incura 
a penalty ot iiL half to the informer, and half to the 
poor; or on non^^ payment to fufier as a vagrant. Stats, 9 
Gf 10 3. c. 27. f 3: 3^4 Ann* e. 4. § 4.— Under 

Stat. 29 Geo. 3. e. a6. $ xi, the penalty is le/. half to 
the King and half tothsin(brmer.->- 4 IaWkers refufing to 
produce their lances, or lending or borrowing licences,, 
to forfeit 40/. £id they may be detained till they produce 
their licences. Stat. 29 Geo* 3. e. 26. f§ 1 3, 14.— Counter- 
feiting licences 50/. Stat. 9 10 3« c. 27. § 5.— 100 /. 
Stat* 25 Geo, 3. c* 78. 

Hawkers not to foil in dties or market towns where 
they do not refide, except on fain or market days, 

16,1 17. See a Term Rep. zy$. ^ 

if Hawkers andf pedlars, oflbr any tea, or fpirituoiia 
lH|iion CO fale, though they have permits, the ume may 
be (eixed as forfeited ; By Stat. 9 G^* a. e. 35. 

HAY, Hpa, Ft. Haye.! A hedge or incloTare ; alfo a 
net to take jfamh. See Am. 

AAY-BOTB, a liberty to take thorns aadother wood, 
to make and repair hedges, gates, fencesi fife, either by 
tenant for Bfo or years t i|is a1(b ^d to he wood, for the 
making of raket and forks, with whickmcn mekthaju. 
See ta. Lift. 41 ; end tide 

’ HAY 
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p$f s^|Hi 4 'ilriiR!> li 4 ^ 1 oi 4 faad ftaBa^ 

^ Oci AH 

Ihe htiAg IE9 it t» 

weigli tfmpitMi t mA i umI aU the mft Af im fem 
56 peuadi^ oivder thv paiAltt of i#. 6 ^. ftr wmy tprA 
oflem IQ Ah, Sot twmm at to ihr aaA f /irvot^ 
Ststi. tW.fgfM, t. c, a. U 17 8 9 -&f 9 IT. 

r. 17* M • 3 * 2* 

under 1 1 Geo , }, r. i; , ti td ba held from 7 in iIm 
morning 10 1 in ike aAcrnooo, from to Hi* 

chiodmas^ tiid from 8 IQ Jt during ike other kalf-vear. 
«HAYWARD, Prom the Fr. J¥^r, fepes^ ^ Gmrdep 
CuAfdM.] One who keepi e common htrd of cattle of 
n town ; and the roofon of kii befog called Utiyfmmiwacf 
be, bdcanfe one part of his oftceh to fee ibai tbe^ n^htt 
break nor crop the hedger of incloftd erounds, oe for tbai 
he keeps the grtfa from hurt and dmu^tion. He is an 
officer appointed in the Lrrd*/ fWr ; And is to look to 
the kelds, and iinpof nd cattle that dotrefpalh therein; 
to infpedt that no pound breaches be made^ and if any be, 
to prefent them at rhc leer, fde, Kiteh. 46. There map 
be a cuftom in a manor, to have a furveyer of the fieldi 
or Hajfword, and for him to diftrain cattle damagt^fea* 
fint. See AgMqritts* 

HAJZAKD, An uolawfel game at dice: and thole 
who pity at it are called Haxadm c P/er* FViW. 2 Hm. 4. 
10. See title Gaming » 

HBADBORQW, or HBAMOROUGH, From Sax. 
JhaJi^ caput^ U Ar|r, fidejtiiTor.] Signifies him who is 
keadot aHofremk^fte^ in boroughs ; and who had a prill* 
cipal government within his oiyn pledge : as he was call- 
ed Heodboromb^ lb he was alfottim kiomtkefad^ hrfindder^ 
thiul horoH^^ttithm^man, tSc, according toihoefsge and 
diveriky of fpeech iti feveral places. XmA Thefe XfW- 
ho\oughi were the chief of the leo ptedgdr; the other nine 
being denominated handhomos^ or klferiovpIedMi : Head^ 
hmms are now a kind of See this Dtifl. titles 

ConftnUe: Tttbing. 

HEADLAND, The upper part of ground left for the 
turning of the plough ; whence tha keadwaj^ Pamb. 

‘^EA&.’PBNCB, ytu m cxadioa of • ctrtam foni 
heretofmcollefUd bjr t\i»thtnS6fIitrtbmMMut9t che 
inhabitant! of that county, without any account thare^ra 
to be mada to tba King | whkh was abolillHd by itmt. 

^^HEAi>'S^LVER, Paid to lorda of laath 8aa Cmimm 
Fine. 

HEALPANGoi HAL8FANG, FremSBX./Cid(, Ctttwiv 
and F<u^, captn.^ That punidinent, ^ a&w’ aFum 
Jiringatur. CMtifirigim. The Pitiory. Sontetinai k k 
taken ^ a peeuniarymalft, to conmnta for ftaadiug in 
the pilhfy ; payable to tka King or Chief Lord. Ltg. H. 

*”h^&ALTH. Ww*#/#.] InjufiM aflbAmg » ntan’a 
htahh, are whereby any nnwh^efoaw praaket of another 
aman fnftaiuniy eppuraut damage in hk Wgor or cendi* 
ttttlM. At by felKng bim badproeHionaor wiMf> t M. 
Ahr. go ; by At cxerd A of a Mkeme trader whkh in* 
fed! the air in hkneigbhourimddrp^^^ S 7 ^‘ iSfaMjs t 
or by Ac aegUfit or unikilfal aMUWgcment of hk phyo* 


HllIU 

tafuAmm, (k i>j awgMt becavfii k bmlti ihd 
whkhAejMkVMjHMeduthkpliyiidaai wditnikc# 
hk detoaftkik Ld. $H> Theft «m 
ijtliuflMnntBceai^^ariedhylbrw, fi)rwkkkAerelioM» 
niMy in damage!, by l^ia) adioa of inj^t m tht ftj/i* 
j-Cnnm.iae. 

At to oiencei agUnft Ae pubik ftw&h of Ac nation, 
then v« nrioui previftmi, «r wiA nQmA to the >/«/w. 
Statu I. r. g> : o6 a. r. dt ag Gm. a. t. 8* 

See tide Ph^ut. At to MnwhiU/m* pn^^iu^ 5 1 Jftn, ). 
ylar. 6: CW. pra r. 7 i la Cdr* r, #5. See tltlei 
•Btuthertx Bains', Bissau Cttllu 

HSAIITH.MONEV, A taxfti!merJy^ 4 ,baC|i(nr 
aholUhed. Vid Cbismser-Simgtt \ 

HEBBER'MEN, Fi/hernien,Qrpoachcnbek>w EerAe 
Srii^, who fiih for whiting!, fmekt, Ote. cotnmoaty at 
MMf water ; meuikaed in one of the ortidc! of At 
Tkasat* Jury, at Ae court of Conftrvancy ti Ae river 
Tbatnu, ftibui ttm tSya« And thofe perfoaame punifli* 
able by Btat. 4 tl. 7. e. 1 See Ale Luu/uf. 

HEBB 1 NG> WEARS, Arc wean or engmei made or 
laid at eiib»viat€r, Stat. 33 Hnt. 8. r. 3. Sn title Stwert, 
HEBDOMAS, Lat.] A week. See fTstl. 
HBEDOMADIUS, The week*! mao, candn or pr«* 
bendary in the cathedral church, who hath the care of 
the choir, and the officer! belonging to it, ftr hk own 
week. R^. Epyi. Htrsfsri, MS-, lee SMsmaJaritu, 

HECK, An eogine to take fifli in Ac nver 
S/at, 13 /f. S. t, i 8 . ' 

HBLX^AGIUhf, Ii fuppofed to be rent paid to the 
lord of the ftc ftr Hberty o> ufe the enginei called Hielt. 

HBDA, A fmall hovco, wharf, or landing place. 
jPnsstJS. Sm Hith, 

HBDAGlUhi, Toll or endomary dudei paid at the 
Intb or wharf, for tho Linding gocdi, &r. from which 
exemption waa gtanted by the Kine to Tome bartienliur 
perfoM and fodenci. CatiuUtr, Afiat, Je R omms^MS, 

/•^ 

H£DGE>BOTE, la neceffiiry fhiff to make 
whkh the tedeo foryean, &r. map otcomnabn right tate 
in Ml gronod feaftd. See Us^p-htt : Bstt, 
HE 0 (GE*BREAKERS. By the Stat, ^3 BBk, tap* 7, 
Htdga^rtaiirt, &r. Ihall pay fochdam^ft* ** njudw, . 
of peace IhaH Ainltfit; end if not able to ^ the dgv 
m^, AaM he committed to tbeconitoblo ttrbe whipped. 
And ^ Stat, 15 G a. r. 2, conftabloa, and othera, may 
apprehend petfoos fnrpeflcd of andi carry 

them before a juftice ; where not giving a good acepuat 
haw they am» bf wood, (ft. they are not oaly to aaako 
fiiA noompenee at Ae judice of peado fimll MMs*. 
bat pay a.fum net emeading tor. % the uft oSAa p^, 
or bu font tU’the hoaft of caeieAkn for a moiuht, perfona 
cottvidad of bayiag dolen towd, ftalf ferftk trebw uiaa 
tohim from wAom taken. Sea Ak tFmdf. 

HEIR, 

HiCnm; an HmaBD»ra.rB.] Is Ontujt^tsistspttkptb^ 
matsu, wbofoceoedi by defreat to laoda, lemaacaea 
and hawKtamana, bek^ an edate of iDberkanca. Th, 
aftaio mufrfo Ft*, bee i.nothing pafleA jart h 0 MB*atit 
buft/ltu: laid by Ae Ommm'lmma nan cannot he foi fotjO 



HSIR.I. 


HEIR. 

1 ^ 

goods %ti chattels t Tho^ the tkfUiam call him 
fui ^ fwc€ 9 dH%iitmnmfum jui tejlatoris. 

tftlrs^ are included in the word afllgns in grants, lie. 
If a woman keeps laedV from the Heir» on pretence of 
being big with Child by the Heir*^ anceftor« her deceased 
hufband, ^tshitde ventrt infpuitnda is to be granted to 
fearch her« that the heir be not defravded. f* N, B. 
aay. » 

Heht may have divers writs, as writ of Mwtdancefiir^ 
Entre ad tommpnem la cafu prmnfa^ and confimih 

tafu^ fU9d ptrmittatf The Hetr may bring an ejeft- 

mentof copyhold lands hefw9 admittance, i Wtlf, 14. 

I. Thi fever nl Kindi nf Heirs ; emd of relieving them 
againfi hnprudait Contta^s, 

tl. K^ho may he Hetrst vohett Pet f one are eteeluded from 
being dieini and rf the Effefl of the Word Heirs 
in Limitations^ 

III. I. Where the Heii Jball take Advantage ^Conditions, 
Covenants 9 entered into to his Aneefot 

Where be Jhall he liahlo to hts Anchor* s Debts 
and Contrath,^^* What Jhmll go to the Heir as 
PixiureSf (^r.— -4.^0/ ^ and a^atnfi an 

Heir, and be^em of the^lhamktions hy Statute*^ 
5* As to Affets in the Haaimof em Hetr* 

^See further as conneded with tbb fabjedt, this Did. 
tides Agfeements ; Affets ; Cendittm \ Covenant Executor ; 
Vraud ; Limitation^ ^c* 

1. Some Writers have made a diflindtoo of Hasres fan^ 
guinis^ a brnreditatts ; a man may be hems fangmms to a 
father or ance^or, and yet upon difpleafure, Im defeated 
of his inheritance: And there is an ultimus b<eus^ being he 
to whom lands come by efebeai, for wantof lawful hetr^^c. 
i. e. The Lord of whom the lands are held, or the King. 
BrM, hh T^cap* 17. See title Efcheatx Tenuie* But the 
moft uAial divifion is, that of Heir apparent*, Heit piefump- 
tiia ; (as to both which fee title Defeent* Canon I;) Heir 
general*. Heir fpecial \ Hiir hy eufiom ; and Hen hy devtfe^ 
called HerresJaBus*^ 

Bonds and bargains with an Heir apparent, &r. to have 
.double or treble the money lent, after his father’s death, 
&e. are fet afide in equity f but it is by paying what 
was lent hona fide, with intereft, if the obligor applies for 
relief; though in cafe the obligee fues, he ihall not re- 
cover what was really lent ; for chat would be to aihft 
fraud. 1 Ketn. I4i»3£9* Where Heire enter into^ 
any bond, Cbanctiy relieves agaioft it, without evidence*^ 
of adaal impohcion; becaufe there is a fuppofed diftrefs, 
and prefumption of a liabicnefs to be impofed on. Asr- 
nardifi* Stt Treat • Eq% 

A devifee under a will defedively executed feprdented 
the will as duly executed, and for a fmall Aim gained a 
releafe from the Heir; the releafe was fet afide. 1 A Wms* 
2^g.-^So where a Ton, who on his father's death^wai re* 
mainder-man in tail, fold his remainder at an underran^ 
the Court of Chancery fet afide the conveyance; M 5<o* 
^he rale upon which Courts of Equity iu theft cafes 
proceed, is not merely in refped of the age of the Heir 
cootrading. 3 P. Wms, 131. In Wifsman v. Beake, Mr. 
Wijmaamai nearly 40 years of age, and a P^or in 
ther Commons : III Curui^ v. Mtlner theJHeir Was i^out 
sy )mtrs of age ; and in Gwy/me v« Heaton the plasiiadilf 
HU aj years old; which tho’ aot an advanced agp^ It 


beyond that which the lau^retogidfesu the age 0f d!f- 
credoa. But the real objeft^wMA At rule propqftt is, 
to reftrain the anticipation of expedatciei, which tbhft 
from its very nature furasih to mn an opporf 

lupity to prtdift upon the inexpen^wfdir|wffions of a 
Affipated man. And this being the of the rule^ 
its operation is not confined to llftirs, bttt«.l||Mnds to 
til perfons, the preflure of.whofe Wants may b^^der- 
ed at ob^udingthe rxercift of that judgment which 
might ocherwlfe regulate their dealings, a Pern. 146 : 
Forrefi. iixiaAtk. 34. and fee aPrn. 281.515: iWtlf 
f 29 ; and this Did. titles Fraud*. Agreement. 

It has been faid chat if the Heir has no maintenance 
from the father, but is turned out upon unreafonablo 
dlfpleafure, there perhaps, the bargain, if not excelTively 
beyond the proportion of Aich aflurances fliall ftandr 
becauft it is not to fupply the luxury and prodigality 
of the Heir, but to keep him from ilarviag. Treat. Eq» 
r. a. I I a. But in Gvsynne v. Heaton, Tbutlovs, C. was 
of opinion, that this circumfiance was iniitled to no 
weight whatever : nor dots there appear to be any cafe 
in which fuch difierence has been proceeded upon by* 
the Court of Chancery ; and there are ftveral cafes where 
it has been entirely difregorded. See 2 Ch. Ca. 120: 

1 P. Wms. 310 : I Wds. 320. 

Heir general. The Heir general or Heir at Common- 
law is he who after his father or anceftor’s death hath a 
right to, and is introduced into, all his lands, tenements 
and hereditaments. But he muit be of the whole blood, 
not^baftard, alien, \ic. 

None but the Heir general, according to the courfe of 
the Common-law, can be Heir to a warranty, or, fue an 
appeal of the death of bis ancellor. Co, Lit. 140; C;e« 
7/ir. 217, ai8. „ 

If a condition be annexed toBorough-Englifh or Qavel- 
kind lands, and the condition is broken, the Heir at com 
mon law Aall eater ; for the coodiuion is a thing of new 
creation, and collateral tp the land : But when the eldeft 
Ton enters, the Heir or Heirs by cuftom, (hall enjoy the 
land ; for by breach of the condition they are refiored to 
their ancient efiates. Cro. Ehz. 204 : Plovs. 28 : Co. Lit. 
It, 12. < 

Special Heir, Is the iiTue in tail claiming psr Jhrmam denii 
and 0 $ the ilacute de donis preftrvet the ellate to him, 
his anceftor cannot grunt or alien^ nor make any right- 
ful eUate of freehold to another, but ftr term of his own 
life. Li/. (613. 

Hsirbyeufiom. A cuAom in particular places varying 
the rules of defcect at Common-law is good ; fuch as the 
cufiom of Gavelkind, by which all the fons (hall inherit 
and make but one Heir to chWr ancefior ; but the gener^ 
cuftom of Gavelkind lands extends to fens only, but a 
fpecial cnftomi chat if one brothier dies without ifiue, all 
lus brothers may ^herit, is good. Co. Lit, 140. ^ 

Hiiriydevije, or Uteres foBus^ is only adev^fee of lands, 
being made to by the wiU of the teftator^and has no other 
right or intereft than the will gives him. 3 Co. 42. a. 

It has beep held U Chancery, ^hat fuch an Heir (hall 
have the aid of the perfonal eftate in difeharging the 
debts of the ceftator. 1 Fern. 36, 7* But thismoft be un* 
derftood of an hemsfet&us of the whole eftate, who ihall 
have the benefit of the perfonal eftate, but a devifee of 
particular lands (hall noi» Preced* Ghaae, See title Executor 
V#6 I AJfeU, 


n. Thx 



KTus Soir^ tliedMk efliU ftdw* !• 
^CpmSHk^^Iil^ kb iar^ (sfi^ Aff4'W llui^be gmiifa* 
tKnf* fktkeri^ fiMi^tiid tke panAh^ 

ther, iad } i^imitd bitU go 

to tkt fim dr dakglirar of the fiuKo^ oed ode ioOny other 
children of the grand^thfr^^ <Aad ihit 

is called ji&e n^ai^afi&iUs^ Mcnttfe he doth re- 
prefenc bis faUier*s^(bii t but if^ in this cafe, the father 
die without any child ; Hia next ekleft brother iholl have 
the land as beirt or. for want of a brother, it defonds to 
the fillers of the father. Jdnf* A mafi having ilTae only 
a daughter. diei» feaviiig his Mfe with ehito of a fen^ 
which is afterws^t'hom ; here the fon after bis birth is 
heir to the land, bet till then the daughter "it to have it. 
p H. 6. 23 : Perk. 511. See mt large title Defient. 

There are fome perfons who cannot be heir; as a baf* 
tard born oat of lawful wedlock ; an alien, tern out of 
the King’s allegiance, though in wedlock ; a man at- 
tainted of tiseafon or felony, whofe blood is corrupted ; 
thefe lafi cannot be bain prdpttr deli&um ; and an alien 
cannot be beir^ praptm defe^um fuhjeSiimts\ nor may one 
made denizen by letters patent* ; though it is ciberwt/e of 

peribn naturalized by tdl of parliament. Co. Lit, 8 : 
Z Danv. jfbr. A ballard by continuance, may be 

heir agsinft a Itranger ; and an hermaphrodite may be 
btir, and take according to that fex which is moil preva 
lent; but a monfter. who hath not human fiiape cannot 
be heir, although a perfon deformed may. Co. Lit. 7. 
Jdeets and Lvnatieks, excommumeate, attainted in pie* 

mumrUi eutlmus in deot^ may be beht%* a Dam. 553. 

Thh word heir is not a good defeription of a perfon in 
the lift-time of the anceftor ; and an elded fon fiiall not 
take by the name of heir tn the life-time of his father, z 
Lion. 70. A man cannot raife a fee-fimple edate to his 
right biirs^ by the name of betrs, as a word of purchafe by 
conveyance or otherwife; Sut'^in luch caie the b^ti ihall 
bnin by dcfccnt : forttar ^ potent lor efi di/pojitio legtt quam 
bomtnis. Hob. 30 ; 2 Ltll. Mr. 11. 

By the law of England^ no perfon can take to himfelf 
an inheritance in fee-fimple by deei^ without the word 
heiYs\ but he fhay ly dmtfe. tho’ in cafes where the woid 
heir is wanting, it has been adjudged that if there were 
ether *wordi equivalent^ and the intered in the thing grant- 
ed pafleth by the confideration only, without aoy fur- 
ther ceremony in the law. an edate in fee may pafs. 2 
Nelf.Abr.^z%. In a devtfe by w///, or exchange^ He. 
the word heirs is not necelTary : but edates of inheri- 
tance which are otherwife conveyed, require it. Jenk. 
Cent. 196. See this Difl. titles Deeds Devtfe ipJLsmttatton. 

The word Heir is nomen colle^ivmm^ and extends unto 
all Heirs ; and under betrs, the betrt of heirs are compre- 
hended in infinitum ; if lands are given to a man and his 
beirs^ all his heirs are fo totally in him. that he may give 
his lands to whom he will. Trie. 23 Jae. i : Hy. 56* 

The Heir is favoured by the Common-law \ and the an- 
ctllor could ndt give away his lands by will from his betr 
at law. without the conient of theW. till thedatnte 32 
i/. 8. r. 1 : 3 LiU. 11. Dubious words in a will ihall be 
condrued for the benefit of the Heir*; and not to difin- 
herit him : and the Heir at law is preftrred in Chancery in 
a dbubtful cafe. JVby 185: Cbeme.kep:7. W^ere lands 
were devifed to the betrt of J. S. then living; it was held 
that his hided fou fliould have them, though io AriftAeif 


tfjsiiiiin. 

ho Wit BOI bAr AdAnm hit fathar^lViAr^ hu« Mr emptaMt 
But chti was by iftalmi of the words Aen 4 $v^^ Whj^ 
make it a deferiptioa of the perfon. Preeed. C^ 2 w^e> ' 

As alimitanod us chO Hmra of the body df ti then 
livings Aall be good ae a defyptatk perfinte^ notwiibAan4^ 
ing the rule not ed hmee vioieait \ fo a l|mitition to tho 
Heirs of the body of theii begotten diall prtoail. 
See s A VTmt. 829 1 « Bra. A CU fdp : 2 Black. 

SOIQ. 

The cafes in which it hdt been hdd that the perfon do- 
feribed as an Heir fpeciai oeed not anfwet both parts eS 
the defeription. by being a^uaily Heir, as well as tbac 
fpeciei of Heir denoted by the deferiptieo. feem to 
have materially broken in upon the dddrine of Lord 
Ceke on the fubjeA. See t lafi. 04 k. and which dodrtne 
has been purfued in many .^.cafes exclufiye Of thofe on 
which Lord Coke relied : particularly in Counden v. fVrrfr. 
fjob. 29: Souibcot y. StovselL 1 Pretm* 216; Lord Offk\f* 
ton*tc^t $Salk.S 3 ^- Da^et V. Fetrers, tP.lPmu 
I ; Starling V. Ettrick. fire. Ck^ 54. Mr. Hargrave has veyy 
ably attempted to vindicate the propriety of Lord Cokda 
define, obfervingthac it may it doubted whether thfro 
is a pafiage in all his works more capable of danding the 
fevered ted of modern criticifm ; and having examined 
the circumdanccs of the cafes fuppofed to have weakenM 
its authority concludes his note, (p. 32 a.) with remark- 
ing that Lord Cewpet ’s judgment in Newcomen v. Barkbam^ 
which was materially (haken in its principle by what felt 
from Lord Hardwicke^ in decreeing upon the bill of re- 
view. is the only dired authority againd Lord 
a following note however, (p. 164 «.} Mr. Hargrave 
didly admits thatfince hU writing hia former note, n cafe 
has bcea publilhed in which the court of King’i Bench, 
after tt^argumeoti. decided againd applying the above 
ruleto^ Hlili IPtUsv. Palmer , 2615. and that 

in another, which was alfo three times argued, the Court 
of Exchequer had refufed to apply the rule to a Marriage* 
fettlement. Evans d. Burtenfltaw v. fi^eken, M. 1774. or 
H. i775.-^Thi8 concurrence of authority, the refult of 
fo much deliberation, for both Courts appear to ^ have 
weighed the fubjed with the moibanxious attention, feema 
to have given a weight to the decree in Ntwemen v. 
Barkbamy beyond chat to which Ld. Hardwicke thought 
the principle entitled. It is however well worth the 
Student’s while to confult Mr. Hargra^da obfervations m 
ftpportof Lord Csi^rdodrine, chat to take as a purebafer ^ 
by defeription of a fpeciai heir, every part of the d^cription 
mud unite in the claimant. See alfo Feame an Cont^ Ham. 
4th edit. p. 319. and t kf^lf p* 20. 

in. i.CoKDiTioKs and Covenants-rm/. or fuch as are 
annexed toedates. (hall defeend to the Heir, and he alone 
dull take advantage of them. 4.3 Ed. 3 r. 4.: 1 And.^^. 

And this is not only where there are exprrfs words, but 
alfo where there are none ; for the Uw by implication re- 
ferves the condition to the Heir of the feodur, lie ; for be- 
ing prejudiced by the difpofition. it isbutraafonablechat 
he mould cake the fame advantage that his anceilor whom 
he repfefents might. 1 Eol. Abr. 407, 472. 

If a man feifed of lands in right of his wife, makes a 
fto/Tment in fee upon condition, and dles^ and after the 
condition is broken, the Heir of the hufband (hall enter;, 
for though no right defeended to him. yet the title of eAiry 

• # by 



H Bin in 1. 

by furce of ullkli created apoo tlieledF* 

ineiic» and refefptd lo dw ttaSor and hit HeirSn defoend* 
eJ. 8G 43: ioen: 336^. 

The iL^ir (bal}%ke odvaetage df a nmineftenax for 
being iocide^to the rent^ itihalfideiheodtoliha Heir» 
being a Cconmy or penalty to engage tba|uiyaient of the 
reot; therefore whoever hot a right to the rent, oivghc in 
reafoA io btve the tpeoalty* which it to oblige the teamit 
to pay it. C0.Ljf.1626. 

if a man leafes for year9» and the leAe ooeenantt with 
the leiTor, his executors and adminiArmors^ to J<epair and 
leave it in good repair at the end of (the term* and the 
lelfor dies, (5fc. his Heir may have an a^^ion upon ibU eom 
venant ; for this is a coveeiiiC which runs wkh^he land, 
and ih^l] go to the Heir, though be is not named 1 and ic 
appears that it was intended to continue after the death 
of (he ielTor, inafinoch as his fuecutors, tifca are named. 

3 £1^.92: 305. 

If enfooif B, upoa condi^on that if the Jlfir of J. 
pays to B. ifc. zos* then htiOnd hit Hfirs may re«enter ; 
this is a good condhbn, of which the Hut of J. may 
take advantage, and yet hMUf never can. Co. Ltt. 

• i 

III. j. As the Heir-at-law is the proper and only perfon, 
who can uke advantage of conditibns^ i ^nexed to the 
real eAaie; fo he fliall be bound by all fuch conditions, 
fsfe. which mn with the land, whether fuch conditions 
were annexed^ the eAate by the original feoAbr, grantor, 
or immediate anceAor. 1 Rol. Abr. 421. 

If a gift be made in tairou condition, that the donee 
fhould not difeontinne, and the donee hath ifTue two 
daughters, and one of ^em difeontinues, the donor fhall 
enter and evift them both ; becaufe it was the original 
condition annexed to the whole cAate, that noyarc of it 
Ihould be difeontinutd. Co. Lit. 165. 

But note, that neither tenant in taib nor his ilTue can 
be reilrained from aliening by Jtne and lecovejy ; though 
they may be reArained from aliening by feoffment, or 
other tortious which amounts to a difiojitinuance. 

So where one devifed lands to A. and the Heirs male of 
his body, provided, that if he does attempt to alien, that 
then immediately his eAate Aialiceafe, and B. ihall en- 
ter, and if. makes a feofftbent in foe, and thereupon B. 
enters { aud it was adjudged agaioA B. and that the con- 
dition was void, becaufe mu amfiat what IfhaJl be adjudg- 
ed an attempt, and how it fhall be tried* i Ftta^ 321 : 

3 Keh, 787, Piers and JPluu. 

Alfo Where a condnim is annexed to the eAate given to 
the Heir, and which g^s in abridgment and reArainr 
thereof, the fame ihalT in fome cafes be conftroed a Umi* 
taStUu; for if it were a condition^ nobody could take ad- 
vantage of it but the Heir. Djer 316: 10 Ci. 41 : 1 f^ent. 

As if a copyholder ia Borough Engh^ fnrrender to 
i)w ofe of his will, and after devtfes to his wife foe Jifo» 
remainder to his eldcA fon, paying 40/. to each of bis 
brothers and fiAers within two years after ^the death of 
hit wMej this is a hmitaiiout and not a eoudStku ; for 
V it fliould be a condition^ it would extinguifis in ihe Heit.^ 
and there would be no remedy for the money. Cfo.,Eltx. 
204 : 3 Co. ABh\ % Leon 1 14. 3 .C. farther OS to the doc- 
' trine of the Afr being bound, iAc. Vaughan^ 271 1 i BSod. 
06. 6. Ct CmMlk. 9 i 3 ,J 0*9 ’• Um $ 44 . //. 8 , 1 ; 2 ^ >• 
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ibr Itwiitf itj^ 
take aottce « coMuton at hb; 
do. 8G1. 

If tiie pftioa of theancfiAto ba jbmvdi of kb 

Ittd. wUcb dsfceiub to the Heir, I, lh«)l bel&r^ : at. 
if a fabfidjr M he afleffed am evw 004 having apt. 
per essttfssns^ A. becharged and die | his Hair foaU it^ 
for it mni withitke iand. It. Afm 17* 

Heit hmsneneoBeBinfsm | and cbemfbit;i if $ condUion 
be, that if hi^ heir does not pe^ fuejh n rnuUehf^e^ ibeefnU 
Jballgo to B. if xbtHiirci the JSSsir does not pay, the con- 
dition is broken. R. Cro.Jne. 14c. 

h has been held, that the Heir is never chargeable 
without an expreft /m and aAeu $ and even then, no 
longer than he hath affets^ for hejs not obliged to keep 
them till he is charged : But if he has afTots, he ought 
to plead trnly, and confefs them ; otherwUe judgment 
.Aiall be given again A him de terrls pnyiriiSf (or it is then 
his debt, fours 88 : 3 Salh. 179. When a man recovers 
again A an Heir, by default or verdift, on pleading rient 
per dtju€tit<^ a fpecial judgment de terns defettfis^ may ho 
entered againA the Heh\ and the plaintiff, (praying it) 
Aiall have all the lands by defeent in exeent' n : though 
if the judgment be general againA the Afr/r, wkhout pray- 
ing fuch fpecial judgment he can only have a moiety of 
the lands by ehgtt. Plgwd. i z Leon. i6. Here cho 
plaintiff may furmife, that the iir/Vhath fuch land by de* 
Icenc, and pray to have execution of all his land. I^er 
149: RoLyz. The judgment and execution Aiall be 
general, unlefs the Heir acknowledge thd aflion, and 
(hews that he h.uh fo much by defeent ; but if he will 
not Aiew what he hath defeent, he lofes the benefit of 
the law. Cro. ELt. Ogz. 

If the Hen^ in cafe where theanccAorhath bound hiiu- 
fclf and his Hats, have never fo much land come to him 
by gift in (ail, or conveyance of the father^ and not by 
ilefeent, he is not chargeable at ail - and fo it is for any 
cAate but what is in ft fimpU ; as where lands are granted 
to f. S, and his Hats during the life of another, &c. the 
Hen fliall not he charged foi this, no more than fox the 
land entailed. 10 Rsp. 98. See pojf. 4. No lands can bo 
chatged but fee-Jimple\ therefore, in a fuit againA the 
Heir, the judgment is only for the land and 

not for other lands, (Ac. but wher" it is by his own 
fanlc, as by a falfe plea, or the like. Co. Lit. 102, 376. 

A man binds himfelf and his Hetrs in an obligation^ and 
hath lauds and Heirs on the part of the father, and the 
;part of the mother ^ the Hens and lands of both, and not 
of one alonep muA be charged in debt : and the plaintiff 
fliall have fev^ai aftigns ; and the execution fliall Aay, till 
it OMy be Jum ogaiuft both of them. 2 R^. 25 : UA0 
15, Alfo if one bind himfelf and his Heits^ and tove 
land otCnmmou^lavSf and lands in ganselkind i the obligee 
miiJI fi^ all the Hens* Hob.zg. An Heir fnedona 
trinity f AMl have hb m ; and if one of the Heirs be 
i^inaM,thepeiol AttlloeAayed for all. Moorcap. zoj. 

A^eolmteral Mr U chargeable for the debt of his ab- 
cedof 1 bee the declaratoi muft bg fpecial* and he b to 
be charged aecoUateoal Jfferr, not ai .smnedtate fitir ; iiMt 
if a fon happene between# who diecs be muA be fold 

uncle / 
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JktU 134* 

i2r/r; hui 

for fortA to ictforth^^ • oorm Imweit li 

^roverfihk; aadi£»>4or #w?as* 

If on ought to^wtMtfolHUOO,^£Uolt^l^ioo^^ 
o|^ft hhn, ani tbfi 4oht ibo not dooM> it miift Wo4^ 
mitted. i 

Dtbt againft the Mr^ opod^kt boo 4 of Mi aooeiliot* b 
to be brought in the deia mi^dirimtf becottfe itM Heir 
himfrlf is bound ; and not in tki JeiinA ottly» though 
that ii cored by verdidi. Sid» i 4 ti %Lev.t%^. An 
Hetr IS not bound by the bond of the aticeftor, otileA he 
is exprefsly bound ; and if in a bond aauan bind hit A/ri, 
but not himfelA the bond is Void. zSanmd, Ij6: Cro. 
Jac* 57P. Alfo a man ihail never bibd hU Htk to war^ 
rant>, where he himfelf was not bound : if he make a 
feoffinent In fee, and bind hU Mr/V# only'to warranty^ the 
feoffment is void^ for the Hen ihatl be bound to warranty 
in fuch cafes on ly^ whcrb the anceftorwas bound, with- 
out which it cannot defcend upon him* Co. I/r. 5^6. 
And warranties fnd eftoppels fhall defcend upon the ffrir 
geneial, and not jdpon any fpecial Heir, CsTr. So that if 
a man convey land with warranty agamll him and his 
IJe/rj^ hlb Hiif on the mother’s part £all not be vouched 
by this, fo long as there is an Heer on the father’s part, 
Uc> Iloi. 24. 

A grant of an annuity, antud befor a man and fals Heirs^ 
to bind the He/t^ although there be afTets ; and when he 
is named, the Htir fhall not be bound except tliece be 
aActs. Co Lit/, 144. Where a perfon coVenanta with 
another to perform any adt, if bis Hev be not named, he 
is not bound by it but in covenants of others, that con- 
cern the inheritance, the Heir {halt have the bene£t of 


them, though not named. \ Rol Abr* ^20* 

An lleir may enter for a condition brokeu, when the con- 
dition is annexed to lands, and take advantage of it ; bc^ 
laufe if there had been no condition, the land would 
have defeended to him, And an Hw may perform a con- 
dition, to fave the land. 2 Self. Abr. 929. 

The Heir mull be exprefsly named, othenVife be is 
not chargeable, and the reafon why the heir is nor charge- 
.iblc in this cafe, as the executor in cafe of a bond enired 
into by the teAator, without being named, ia ibis ; by 
the Common-law only the goods and chattels of the 
debtor, and the annual proAts uf the land as they arofe^ 
and not the land it (elf, wt le liable to execution lor debt 
or damages, becaufc thefe being the fecuricy the -creditor 
depended upon, they were liable in the ha^sof hii ror 
prefentatne or executor, as well as in thn. hands of the 
debtor himfhlf; hence tt was, that the executor ^wir 
bound by the debt cf the teAator, fo far ai he had chat* 
cek or aAets* though he was not named in the eonttafli 
but the land was not liable to execution, becanleit wai 
preferved from the perfonal contrails and -engageinenti 
of the tenant, char he might be the better able to aniwer 
the feudal duties to the Jord^ which wesaotthediAraed 
fupport of government j therefore tinahund net being 
orsgioally liable to the demand in the hendsofdbi obiigor» 
nittft be mttch lefs liable in the hands of the l6i>, #ho 
was not comprehended in ihceonimCt lVne« 

440: ffsd. 6ot 

VoL. I, 






TT- 

beminft meihilt had land oatebali 

vmurCbv hSi leenHty ^ ae4 by gr^mt inMt haviim 'ir 
in^Us powaromdMrhln^ vti^t, k w« a«|hf { 

lo'the iSSr/14 whether the iSindhif^ierihe feat by dUk^; 
or by an axecuiioii upon a judgidont in a writ of annuity. 
9 Rd.JS. Pe^iaidiji J^r344d; La. 

Li/. 144 b, ^ , 

If the wLceftof bind himfelf in aAdtute, teiogninan^e> 
(jfr. the Heir it Upbie, not on^ as termnent, hut ajfb as 
H(Uf^ otherwife he 'could not have his age 1 'Und cannot 
obK||e a purchaier, whether for valuable confiderarioe, 
or Without, to contribute, but one ffnr mey^Uige an* 
other to contribute) as tf a man feifed Of two acres, the 
one derceadible,.accQrdiDg to the courfe of the Cobimon- 
law, the other in Borough Eoglilh, acknawlcdge a Aa« 
tute, the Heir at Connnon-Uw fhall oblige the bo- 
rough EngliAi Heir to contribute: fo one coparceoeuAiall 
oblige the other to contribute t or if the conunor bad 
lands, fonie defeendibie ro the Hein of the father, and 
fome defcendtble 00 the He/n of the mothar^ the on 
the part of the father fhall compel the Hesrpa the^iart of 
the mother to oontrjbete) ^ fe g 1%. 

Sir HlUtetm IJeiterP$ cafe. See poA. 4. 


III« 3. Not only land, but rent not due at the death of 
the ano^or JefTor^Aall gw <0 the //rir; fp eovu'f^WU by 
a tenant for years, where his term expires before Ae cofu 
is ripe ; every thiug fiAoned 10 the frfehoj|4» timhajr^ 
trees, deeds belbogiog^to the Inheritance; deer^UOnte^ 
pigeons, dfh, ^r. a Sef. Air. 917^ An UUr AiaH ed^ 
foroe the adminiArator to pay debts wuh^perfenal elbte, 
to prefer ve the inheritance. Chan. Rrp, aSo, 293, If 
an execuror hath aActs, he is cqmpellable in ^901^ to re* 
deem a morigage, for the benefit of the Hur; and it rs 
the iame where the Jletr is charged in debt. Hard. 5 14. 
For the perfonal eAate ret^ivadihc benefit. When the 
Henr is fued for the debt pf his ancefior, and pays* it, he 
(hall be leimburfed by the exeootpr of the obiigor^^wJio 
hath perfonal aAeti. i Cha^c. Rep, 74. But in a^on 
of debt brought ppon a bond againd an Heitf it is nb 
good plea for the Heir to fay, that the executory haie 
aAets in their hands. Dper 204* For a creditor ipay Jim 
either Heir or executor, and He^re and execmori yre 
both chargeable upon fpecialties/ Ifan fAs/ htthafli^taf 
and the executpr a)fo,* it is a^ the e!cifliou pf the 
to have adion of debt againft the one, or the OKherj but 
he fhall not charge them doubly, a AaW/43^. Stp tirTp 
Riaemr^ Whether the Heir hath land by defeept AMI 
be tried aikl enquired of, avith the value, Iqro juiyi fts 
make the Heir anfwerabte. 5 MinL a a 2. ** 

The Heir (hall not have money due oq mfortgagrs m 
fee, if he be not particularly named, bus tho%xecucor ; and 
if the day bd paft, although the fkir bh named, the exa* 
cutor ihail have it.''<ii(i4 1 Fentr. 3^8. ^etitl|||| 

£xe/iuer,yt6i ™ 

TLe^hpdpg U p fppqAcaiMn ^ mebat goods effi/cj.al:- 
tels ga te the Heir* 

C^odsand chattels anpi^ed to the freehold go to the 
ftuiiV andmt to the exeentor, or aJmiiiiArator * us, tfiu 
4 N gUis 


H e DR ia. 4. 

Itft ft tkt 44m knA bcki et n 

86 : u So tli# 

aad Ibr-itil luclofure. ^iiSr.7. a6i. te» 
C9i co|ytr8n Csfr. fixed to the freehold. R. at A 
pt 6 ^: ap J?1 7« 1 3 oalefs they ate fetered in the 

lifiMiiilc of theteftator. SemS. 1 SaL 568* Fidt^tio. Dtg. 

4 } tit. (O. a )^So wainfeot fixed 
to iw Jiotfe. ▲ Co. 64 a. Sq» pidajw^ glafihli t/cd fixed 
inffead of wainfcot. So* millllonea, 

fiapd to e mill. So a term for yean to attend the inhe- 
littnoe does not go to the executor, but to the heir. R. 
tCb.Ca. 156, 160. So deer in a park, coniet in a 
warren, and doves in a dove-houfe, go with the inhe- 
ritance to the Heir. So, fi(h in a pond, or pifcary. 
Ca. Lit. 8. a : R. Own ao : 1 R^t. 916. /. 45, $o. So, ap- 
ples, and other fruits growing at the death of the an« 
ceftor. Off. Ex* 84. So roocs,^r. within the foil. U. 
89. So a coat, armour, pen^li^, tombflone^ and mo- 
numents in a church. In hooodr of the ahceftor. Co, 
Ltf. 18 d. So charters, deedl^ and evidences of lands, 
with the chefts in which they are preferved. See Com. 

Bittis (B ;) Charters i | 18^ -^An ancient 

horn where the tenure is by ccragol 1 yern. fjy 
If a nobleman, knight, ei^a|Kt he buried in a 
church, and have his coat w amt^ and pennons with 
his arms, and foch other enfignsof tenour as belong to 
hit degree, fet up in the church, otif a grave..fioDe or 
tomb be laid or made, C/r. for a monument of him ) in 
this cafe, albeit the freehold of the churdi be in the par- 
fon, and that thefe be annexed tolhofireehold, yet cannot 
the parfon, or any, take theM, preface them, but he 
is ftthjed to the Heir, and his heirs, in the honour and 
Memory of whofe aticdbr they were fibc up. CW £;/. 1 8 
h And fee 1 Rol. Jin . 6x5 : Noy. 104 : Goiholt 200: Cro. 
Jac. 367 t t BJfi. 151. 

Where money h covenanted to be laid out in a purchafe 
of land to be fettled on A. in fise ; on if *$ dying before 
the money it laid out, his Heir, and not his executor 
lhallbiveit. ti^. ^w/. 483. So where, though by a 
voluntary coatraO, money is agreed to be laid out in 
land, the Court will execute fuch agreement in favour of 
the R. ¥^ms 171. On the fame principle where 

oiutjM^ed 10 boy land and died ; his executor (hall 
|w%e txioney4 but his Heir fhall have the lands. A/ 
^ia. And w ail cafes where it is a meafaiing call be- 
tween an executor and an Heir, the latter (hall in equity 
h4\c the preference. Id 176. ^ 

A younger brother beyond fea having contra Aed to 
buy a real efiatr of his cldvr brother, made his will 
charging his eilace with great legacies, but hIs ddU was 
attelied by only two witaeires. Afterwards the tefiator 
<1 ed withodt ilTue, leaving hfs Cider brother hh execu- 
tor and Hnr the Hjir may retain out of rhealTets the 
whole purchafe money, though iati|led t0 tlic land again 
tP.irm, tax. 

If ^ 

-» t 

Ifr. 4 ft is clear, that the Heir may bring any veil its 
t|bil dfbhurah m right of his anccilor, bat cadnofw^ularly 
any perlooil a^ion, breanfe be has nothing to do 
^vith rhe affcis, or ptrfonal cohtra^s of h»s anceltor. Co. 
164 . I^an erroneous yujgment be given agabtfitbe 
^^jiacedor, by Which he lofeiK the lands, thonwdiiiay 
^ brtng a writ of error 1 Rcl. Ah 747 ; ^tdh. 
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thw^art fif 4 he mfithW 

Lm. o 6 f% t S9 tW 

titled to theland by 

biing^tha writ 0f error, and notibo 

for mis remedy defcMi wkh tfiw land. Owns 68 : i 
tm.26\\ o^AboBiddiifmji. Soif there be 

an erroneous judgment agaiiig tenant in tail female, the 
MTue female, and not the fen, fhattbiingi writ of error. 
Djot 90 i I Leon. t$i\ iRoLMt^. 7^47. See further Ifyor 
89 ; Cfo. Elm. 469 1 3 Ltv. 36 ; nnd title Error. I. i. 

If J. blndi himfhif and his Heirs, in a bond, and 
thereupon Ji^ment it obtained agabill J. S. and 7. 5 ^ 
makes his will, and his Heir at law executor, and dies, 
leaving lands whiffa defbended to his Heir, yet he (hall 
not have a writ oferror as Heir, for he is not privy to the 
judgment; and when an extent is made upon him, it is 
•8 tertenant; but after the lands arc taken in execution, 
he may have a writ of error. Becaufe he is prejudiced 
by the judgment, and by the reverfal will receive benefit. 
Sfj. 38, 9. 

The Hcirat law may, in right of bis nticeftor, maintain, 
an a^ion of debt for rent referved on "a leafe, made bw 
his anceilor, (accrued after the death of the anceftorf 
for the rent is part of the lands, and incident to the le^ 
verfion ; but for arrears of rent incurred in the Iifc-time 
of the anceftcr, neither the Heir, nor the executor, could 
by the Common-law maintain an afiion; for as to the 
Heir, they were confidered as part of the perfonil efiate, 
nnd a» to the executor, he could not reprefent his tef* 
tator n» to^any contrails relating to the freehold and 
inheritance, ii/f. 6. ic: 19^6.41: Co. Ltt \ 6 ta. 
But now, by 32-^ 8. cup. 37, an executor may 
maintain an adion ot debt for fucb arrears ; for which 
fee tit. Deh. 

Where the ancefior binds himfelf, and bis heirs, in an 
obligation, the obligee may fue the Heir, or executor, or 
the adminrftrator of the executor, at his election, and 
may have execution of the land defeended to the Heir; 
for the Common-law having allowed the aftion of 
debt again ft the Heir, he could have no benefit by the 
adhon, nnlefs he were permitted to have execution of 
the lands which defeended to the Heir. /^/aW.441 : 3 
Co. izai Cro. Jac 450 : i And. 7. 

But the body of the Heir is proteded, for it would be 
mod anreafonable to fubjeCt tlw Hra to the payment of 
his ancefior's debts, any farther than to the value of 
the afiets defeended. DyerZi.pl. 62 ; 207. p/. 1 j : Moor 
pi. 203 : Co.Lit. 103, 291b. 

By the common law, if the bur before an a^ion 
btoi^ht againft him had aliened the afiets, the obligee 
was withducafiy femedy; but if he only aliened, pend- 
ing the WMt,a^ lands, which he haikby defeent ai 
the time of theorigiDalpurciiafed^ ha 4 be 0 n liable. Co. 
tdh toe. 

' *^fn cobfeqnonce of this doctrine, that the lien fhall 
have relaiiofl to the time of the original pnrchafbd, ii 
hath been adjudged, that if there had been two credv- 
tdrs CO J. E. whole Heir is hound, ^ ndn. A. and B. and A* 
files an oiigiaal^jn C. B. and bath judgment jherron. 
T^ht.Yerm, a yae. a, by defanlt, and thkreupon a yc/rnd 
elepi ifihei agliAft alt the landsof the Hair, and a moiety 

tbarenl 
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, 

]tii^i‘rdli(tS«ii 'iriw«t*i' «iiieiw&Mi|p««Mift 

' .', .•"■♦,■■ JJ) 

$0 it fMnM In. tbe.abm »tt)t .t&it 'tMaftlt 
ment had b«eB. ob fa onglaid rt^aally fik^ li»fiM!i»'>^. 
that B. nuft have b<M f^fitrwd>.b«caiir«;hi»jwtijpiicii 
‘ wa> general' mgaiiiB ih« evMwioh * 

and cvmntM meemirn by ead m/ a(^nd'tlue '>i^<!r 

tmlyhy wayAfexcrnt4 thetbAre' jEttch 
will not operate by- way df ^ 

binds only« ns in cpinmpii.'CitA*^. froaKt^^Bte of tin. 
jjidgment givfeii., Cnrrd. 145^ /’stt'Qn-** . ' '•'. v 

But new, in relief q( creditors en^tnft.^thf idiena^B 
of lands defeended, (Be. it is enifted by 
C:^ ilf. r. 14 ; ^ That it) ^1 cafrs, where any mir >i|a(V 
Ihnli be liable to pay the debt of hUanteftor, iji- p^rd 
of any lands, tenements s>r heredft|tnciVta de^ndiM to 
him ; and (halt fell, alien, or mi'lcedver'-the fame! bmre 
any aflion brought or prdeefs faed. put agaidft him t that 
/fuch Heir at law ftiall be anfwertBle for Aicb debt or debts, 
in an adlion or atUMs of debt w the value of the ftld 
land fo by him ^d, alienedyOr inade overt in which 
cafes all- creditors flidll be preierred, as in aftiohy agaidfi 
executors and adminUtratorsl and/nch exeedti^ mil be 
taken out upon any judgment or Judgtbedtf^ tdKhiNd 
againft fuch Heir to the value of the uitilMd, ne tf ,tbe 
lame were hit own propev debt or .duMsii'iPdBtut thee 
the landst tenemeuts and hd^cditamePUi j^hnl^^aiMBed 
before the aOion’ brought, ih«|l not 
ecutiott.” r 

But it it by the !& provided , » Unjadtnui- 

cd debt upon any Qtecialty it bn^ght My; 4 ^^ 

be may plead riats ter Hjm^'pf the-diili^al 

writ brought, or ue bjll hlctf agl^B h^. And (he 
plaintiff in fuch a£(iM sMy ie|M,';‘jd^hr hadluds, 
teneinentt or hereditaments frefm 'ApfsM ^de 

trttiuat writ brtugbt,. PT lie’/HBjllettfit^lf, 
joined thereupon, it be found for t|ie pluntU^^ tie |aiy 
foaUlnquireof the value bf thd luflidi, fonyuii^.Mhe^ 
r^itamenu fo deicended^ jud thereuMfo mhn^C'lhell 
be given, and execution foaU b* awttdfi-:,it 
but if judgmenfbe giveu. I^muff' futb 
of the a£uoU without confei^ the 
upon demurrer,, brmdff ^Beit, it litll befoe-thudsdl'tl^’ 
dsmagee, without any writ to inquire.-ofthe lMd«, fo* 
hemesttdrheredittiMata Ar'defeMniodi'A 

Before tl^aA, Id^th* enwAbr had d*»ij|hd ewiy t^ 
lands, a leHUifou by^fpMM^ -ied -M -Mfoedy -ek^ 
againft the Hbtn'«^deefili^eiv|M^.£f«-g4p.^Td''p|ei^ 
againft which mifehipf* k it by dm &IM-Satnfo 
•• That all wilbUldtedeawBtet I^tfonohe, di^trttkfob 

lan^rMneSndn^ Or']Mi«dfteiM^'‘qr 

profits aeron er^hergmoMof iheiAewth trii^emiiay ' 

peribtt or ptrion at the time fif his, ^icrs^tNl'i'iilweiri dl^. 

ceefedbalt tmieiied ^.foe-ffo^, fovptibh* 

pr eemtdn^tf^^’^.P!^ ‘t 

his, iier,or their iafifwMk «y tifiMiettis.iH)IU^^^ 

bad tekea (qafy M ag^nft 

sforeftiid, Utr her, and iheu artrr, rucecflbiyi.eitcetifons 



, IfoM WU fo* Wjh-#Jeq»'<iar-lfe^^ 

*»f fowliinhw* ‘fothtai defte,B4fiilU”i!f’??r . w ■ r,- ;•. 

' vl^«siK«^wpr,^-i»r,^hi».e<i &iyelim!,i|^jd^,vrH-;Tht^t 
ty^empheirh ^ nyismitatfob ae,-.app«intmein^,d 9 yifeiOF ' 
, of My hudiH fo*. dfo 

ofanyircid uc juft debt, pr any porticm;or»fo.‘^ m^eyr 
lior eay tdiUd, other thM ^the hieiretlaw:,. tcM#ng.^Vo. 
or ia 'par/eaace..qf any -mairi^ or 

fwlainr .fosys JUf aiado,..,befpw .foeh msiriM*!, .the.&mi.' 

ihall M id Cuti foiMsIfod 
apd-efi^ed by .foM 

adminlAraton> end affignt, . for .wjhm .the ,ld>d Ismitatioa 

egeemorer' hdip)aifieeff;rt aaidefitK!l%)^ 

.(«mfi.,sH.ibd(?lm fo UtWMldii^r, M^Atdt.de^ < 
poAiua ^ .MMfoija foell^ite .reifod. .fgnp^d. ft 
^: 4 ad st.it foethey emi(^,,fVTaj« .ifll.Md c, 
vi^Md 

bfoiu^,qhj^tlii^,diN^ luna. jipM^ # 1 . 

.fowji^iby force of .mi«,«Rr iiptuddifiaoding ,foq 
naimatt,iiadhet«gdfoHBcact «> Mn(dt|i(^ 
be aUanmMtifoiv *a aftioa..bepi>|^t;>V, - • ; ■ 1. 4 u, X- ~ 
fil.the.cnB|breftioa of tlifo Rotate it hqth 
(hft tho^h a manttfreyeat^ ttiafoby f|(lM t 
hiboecKctM-iy «*ii4 mt.m»My fttdfMieM or .M 
fftioa he m«H amlwdo hiekfo'twe.of Msfondt, 
volaafety of. aof, wiH ie 4 ^ egaiaft 
tort :4 for thaf we* aot,PM*i^A)^Wft' hy .dfo /h^fosi- 
n4deh'-oaly t«dt pane eeiftenfa. foel erqdifoin/roiat.eur 

imMfidMr'Which:M%ht ,|ai,a maa’j^Ml j 

fi^efi j ?bnt if ho gave «wey Iwmte fat 
tei«;.ptaM;hted tha.dcfoMt of, fe madi ‘***- 

%ueady.. (wdt dMiy thefc wn^ yg 
wae^oatyfliable eif the 

'u* dfomdis ao Uen whatfoexerM wMi^l 
foctahUger, eipeh leA cm H,hcfo,^ tvhM j 
Mrey'tp. a. fireager, ^,<j4li4,t4jK..$M r 
.ii4k tathOiameady m 

Ai^t .SeeCerttb JS ; c Aftd P>a,j ;■„.,• -,i, ,,- 4 ^ 

dtfohM tbatyieidMt Mfofos-odr:' 
timmwflur Hmmf m* whif j-- 

feij/myi4g^. Imr. if -M* . .ehuimijUe, ^ jbgtr, 
ch4Meiids.’’'aad ifs..Mkre thalatufos’.-tN 
befiwn hftioa. jtrdd^s he foaa|d PK hw^twied for the 
prodii.ha «*«» ■ -jlw- «f 

sUy.idC^'^ 



Ml Plater, tK» (S|tt-^,)iq4 >wieft foqie dataM 
aadet iHaMet for M^iaMipr Jf^had u» aiuureofa traf^ 

j(f;tli«lrha'iM||M ‘'"’P 

diepb ayliinr/Mrdr^ee egiut^ the ^r jfoae* '***‘*|i 
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the death, and he cannot plead that the Irif of him who 
is dead has aifets by defcent, nnd demand jodgment \f 
he ought to be charged alone : for, at common lawt the 
charge upon a judgment, bcing;>/»7<7/:.»/, Airvivcd, and the 
llatutc of 2, that gives the docs roi take 

away the remedy of the plaintiff at commeu l/tnx*, there- 
fore the party may take out his execution which way he 
pi cafes ; for the words of the Antute are ft m ele^tonex 
but if he fhould, after the allowance of the writ, and re- 
vival of the judgment, take out an e/cg/V to charge the 
land, the party may have remedy by iuggeftion, orclfe 
by aitiittaqttcrtla I Lev. ^^ 0 : Rn.m, 26; l Kib. 92. 

As to a /( qnrfh lit! on ^ and to Ihew that a Jeaee ftiall 
have the fame authority to bind the pcrfunal affets, as a 
judgment at law, and therefore fnall go pari pajju to be 
paid off and dil'charged. Vule i J^nn, 14^: ^ Lev, 355: 
2 Fcfft'. 37, 88-9. and this Did. title Executor^ V. 6. 

III. 5. Where the anccAor binds biinfelfand his Heirs, 
all l)is lands of freehold, and v^hicK dcAcnd in Jie (In- 
fhy are aflets by defeent, and fliall be Ii.iLle, as far as 
they extend, to auAver the anceft».'r’s obligations. See 
Bro. tit. AJJtts : Fit. tit. : I 269. tit. 

A reverfii^ii after a leafc for yeitrs made by the anceilor 
15 prefent aflets, fo that the j.icir cannot plead thm pet 
dijiont in delay of execution cf the rent and revcriion, 
though the plaintifl* cannot have beiie/it of the rever/ion 
till the Icafe be determined, i 3 5 4-$ • 7 4 ** 

2 ilfocL.^o, 51. Hein's Plead, 320. 

So a yi’VftJtoH expetlant upon the determination of an 
tJJate for life is quaji aj/rts, and ought to be pleaded fpe- 
cially by the Htir, and the phintiA in fuch caie may take 
judgment of it enm accident. Cmth. I 29. But ^leverjion 
r/i /<rr expeilant upon an fjlate tail is //o/ aflets • becaufc 
it lies in the will of the tenant in t.ail to dock and bar 
it at his pleafurc. 6 Co. 58 : 1 RoL 'Air. 269. 

if A. hath iflue R and C. and conveys lands to the 
ufe of himfclf fer life, the remainder to B, in tail male, 
‘ the remainder to his own right Heirs, and dies, and 
ihr rcvnfjon defeends to his fon, who dies without iffuc, 
fo that the tail is fpent, and C. enters, thefe lands fliall 
be aflets to anfwer the debt of his father. Cartb, 127 : 

3 Lev. 286 : 3 Mod, 223. 6\ C. 

The lands (as hath been obferved) mud defeend to 
fbe Heir ; and therefore it was formerly held, that if he 
took by pvrthafty as if the teflator devifed them to hina, 
paying fo much, or if he devifed binds to one of the two, 
;i!ui ins Heira at law jointly, that ihoi'e lantl.s were not 
nlfcis ; but if he devjfed one pan to //* another to B. 
aod another to his Heir at law, this third part was affecs. 
CVff. FJiz.^^x : 2 Mod. 2S6, 

Bv iheflatuteof frauds and perjuries, (29 Car. i.c. 3,) 
it 15 enacted, I’hai if land come to the Heir by realon 
of a fpecial ocrupancy, they lhali be chargeable in his 
hands .as afl'ets by deicenr, as in cafes" of lanOs in fee- 
Ample, and in c.ir‘ thfie-be no (pccial occupant thereof, 
jt fliall go to the e.\ecutors nr adniiniflracors of the party 
that h.id the eftate thereof by virtue of the grant, and 
(hall be aflets in ihcrr hands. Alfo by the faid ftalute, 
^ to, II. ivhere lands are fettled in trufl, .and deicend 
111 fee to the Heir of ccjii/y qne trrfl ; the fame (hall be 
afl' Cb in the fame manner as l.mds in pofleifion, bot .be 
ll..*;!! not by reafon of any plea or other matter be charge- 
able to pay the condemnation out of his own eflatc.-^ 
bee 2 P'em, 248. and this DkK ric. Pia,uL 


HEEM. 

An equity of redemption of an inheritance is aflets^ 
for the Heir having a right in equity, that ought in 
equity to faiisfy a bond debt. \Chanc, Caf. Te- 

nant in tail fuflers a recovery to jet in a mortgage of 
500 years, then limits the land to the old ufes, and 
makes his will, nnd dcvifes all his lands for the payment 
of his debts; the redemption was limited to him, his 
Heirs and adigns ; and the court thought that the equicy 
of redemption of this mortgage, flioiild be aflets to fa- 
iisfy creditors, or a rubfequent grantee of an annuity. 
Pieecd. Cbiinc. ^g. A fi^b/ without any eflare in po(- 
feflion, reverflon or remainder, is not aflets till it be re- 
covered and reduced into pofleflion. 6 Co. ^8. 

For mire lujn//n(^ on this fnbjeHt fte 1 4 I’m. Abn and 
zNtio Abr. tiilc Htii ; and this Di^. tit. AJfts. 

HEIRESS, The female heir to to a man, having an 
efl.ate of inheritance in lands; and where there aie fc- 
veral joint Ac/; j, they are called Cahehs or Co-heircjjes. 
As to Healing an hriief, and marrying hcr-ag.iinfl her 
will ; Sec Foicibh Mania r^, 

IIRIR-LOOMK, From the Sax. \.e.Hcercs.^ 
Ltome, M“mbrum.J Comprehends divers implements of 
houihold, fuch as the firfl bed bed and other things, which 
by the cullorn of fome countries have belonged 10 a 
houfe for certain defeents, and are never inventoried 
alter the deccafe of the owner as chattels, nor do they 
goto the executor, but accrue to the ficir with the hoin'c 
iifclf by cu/iem, and not by the Common-law: thcle 
are n'Jt devi fable by tij\tment \ for the law picfers il'C 
cajltm before a des^ife^ which takes not cffecl till after the 
dcaih of the teliator, and then they are vefled in the 
Heh by i)\e cuflom. Co, Lit. 18, 185. But falc in a man’s 
life-tinic might make it othciwife. The ancient jewels 
of the Crofwn are Hetrdcciih^ and (hall defer nd to iKe next 
fucceflfor ; and arc not devifable by will. 1 Ay/. 1^5, 
And Heir-looms in general aie faid to extend to all Ligo 
houfliolJ impicrneriis not calily moved. See Sfeimai 

It is faid, that the word by time hath obtained a more 
general fjgnificaiion ihan at fiill it did bear, compre- 
hending all implemenis of houflioIJ, ast«L!ts, jvcji';*, 
cupboaids, bedfleads, waiufeor, and fuch like: which, 
by the cuilom of fome countries, have belonged to a 
houfe during certain defeents, as before-mentioned, 

Pti Holt Ch. J. ^cojs in giofs cannot be an Heir-loom, 
but they mult be things fixed to the freehold, as old 
benches, cables, (idc, 12 Afo//. 5 19, 520. Alfo on this 
fubjedt, fjide 1 2 Cr. [04, 105 . Corven'i cafe, and anfc 
title Heir. HI. 3. 

HEGIRA, The Mahometan or computation 

of lime ; beginning from the flight of Mahonut from 
Mecea^ l6July^ anno 6^2. As the years of the Hty^u a 
conflll of only 354 days, they are ^educed to the 'Julum 
calendar by multiplying the year of the Hepjra by 354, 
dividing the produdt by 365, fubiradlirg the inccrcalaiy 
days, or as many times as there are four years in the 
quotient, and adding 622 to the remainder. 

HELSING, A brafs coin among the Sa.xanst equiva* 
lent to our halfpenny. 

HELM, Thatch or draw. CowelL Someiimcs called 
Haim. — Helm, is alfo a Saxon word, fignifying a covering 
for the bead in war, Alfo, that paft of a co.at of antis, 
which bears the The Jlceia^e, or 1 udder in a fhip, 

or other vcffel. 


HELOWE-WALLj 



HERALD. 


HELO 

FBLOWE-WALLt the Ml-wall or end wall, that 

ivers and defends the red of the building. From Saxon 
to cover or heal ; whence a thatcher, (later or tiler, 
who covers the roof of a houfe, is in^'the Wedern parts 
called a helli^r.^Paroch* Aniiq* p* 5732 See KinmPs 
Clo//htv^ ♦ , 

HEMP AND FL^)C. By flat. 33 H, 8. c. 17, None 
may water hemp or Jiax in any river, running water, 
dream, brook, or common pond, where beads are ufed 
to be watered, but only in their feveral ponds, tor 
that purpofe, on pain of 20 j. By flat. 15 Car. 2. r. 15, 
Any perfons may in any place or corporate town pri- 
vileged, or unprivileged, fet up manufaftures of Hempor 
riax , and perfons coming from abrohd, ufing the trade 
of Hrmp or dre fling, and of malong thread, weav- 
ing cloth made of /Aw/) or Fl'tx, or making tapedry 
hangings, twine or nets for fiiherv, cordage, after 
three )carj, fhall have the privileges of natural-born 
fubjedls. 

As to the importation and exportation of hemp and 
flax from Inland^ d5fr. See Stats. 7 3. c. 39: 1 

Amufti.it 2. f. 8: \(>Gco.z,c. 26. § 6. 19 3. c. 37. 

the lad giving a bounty, and the others allowing impor- 
tation duty-free. — .And fee Stat z6Gt>o,^. c. 53, § 12. 
and thi*! Di«!l title Nm/ 

By S/fft 26 G(0, ^ 43» ^7 V 

n* J bounties are granted for 7 jc.irs of 3 4^, pet 
done fo- hemp, .inJ 44/. for flax raifld in Erghind. 

The i ithe of hemp and flax is by Stat. 11 6/ i a /iT. 3. 
e 16, aflei rained at 5 r an acre. For penalties on work- 
men imbtzzling it ; c Statu 1 Ann, ft. 2. r. 18. § I. 
Agiind frauds in m.inuf»uliirts of hemp, flax, ^e. Stat, 
22 (i 7 c. 27. 

HENCHM A N, equo rnnititur hUicofo, from the Ger- 
man hinfi, wi'r horfe.] With us it fignifiei one who 
runs on toot, afiending upon a perft>"s of honour or wor- 
(lup. See the dincient Sia*s. 3 Ed. 4. c. 5 : z\Htn. 8. c. 
14, It is written htn^vian Stati 6 Hen, 8. c. i. 

HENFDPF.NNY. A cuflomary payment of money 
irdcad of hcinat Chiftmas: from l he 'S axon s /»///«« 

a n d pt n/u ng , dc?. u r jus J\ Iona ft . 2 tom , 327, 827. Dn h ejne 
thinks It may be hi gollmagium, or a compofition 

for eggs. But pofhbly it is mifprinted henedjt?wy for 
ht^rd penVf or head ptuy. C well, edit. 1727. 

HFNEWARD, A duty to the King in Camhridgfjhire, 
Donit /day. 

HENGHEN, Saxon hotgen.'^ A prifon, gaol, or houfe 
of concflion. LL. fUn. i. t 65. 

HENGWITI'm Sce/A:v-w// 

IIEORDFEbTE, The fame with hu^faftne ox husflflatKy 
i c the Mailer of a family ; From the oaxon hearth/a^fl, 
t e. fi\ed to the houfe or health: Leges CuKutt, cap. 
bcf* Hut Jiff fe* ft. 

HEORDPENNY, OLm Romcfcot fA poQia Peterpmee 
fr)ni tiie Sa^jn heat th, facu^; and penthg, d namtu See 
Pita pence and Romej^ot . — Lt^^/s Edgan r, cap, ^.apud 

Brn? rttmu^a 

HEPTARCHY, The Kingdom of England was for 
roerlv, under tfie Salons, divided into* an Heptarchy, 
confifting of Jc^tfl iowiependent kingdom^, peopled and 
governed by diflerent clans and colonies; Thefe were all 
reduced into one kingdom by Egdnt King of the Well 
Sixj/s in the yea? 827 or 82H. — Fg^t^rt is therefore Ihicd 
iht hid King of England. See 4 Gun, c- 33* 


. HERALD, HERALT, ok HEROLD, Inf. 

Fr, hirauU^ quafi htrus altui.] Aa officer at arma. Ftrfltgkn 
thinka it may be derived from two Duteb wordi, vm. 
Here, exnrcitus et Healc, pupl magnanimus ; aa if he ihoulil 
be called the Cbantphnof ibi Arny\ and xht Romans cMti 
Heralds^ ftcialrs, PotydwCf lib, defer! bes them thusi 

Hahtnt tnfupir apparitores mintftt'os^ fuos Herald os dkunts 
quorum ptafcHus Armorum Rex *vocita/ur\ bri bells tl 
p4rm Nuncii ; Ducsbus^ Comitibu/que a Rege fadhs tnfignta 
aptantp ac eotum funeta curant. The fua^ion of thefe 
officers, ns now exercifed with ui, is to denounce war, 
proclaim peace, and to be employed by the King in mar- 
tial meflages : they are examiners and judges of gentle- 
mens coat of asms, and tooftwoitor^of genrahgier, and ihey 
marffial the folemnities at the coronations, and funerals 
of princes, and other great men. 

The three chief Httaldss are called Ktni^s at Anms\ of 
which Gdr/tf; is the principal, inftituted by King Httny V, 
whofe office is to attend the Kntghts of the Gartei ac their 
folextinities, and to marlhal the funerals of the nobility : 
and King EdwmdlW. granted the office of King of Heialds 
to one Gnrto , cum fendis it ptoficuis ab antique, ^c. The 
next is Clarencteux or Ciatentius, ordained by Edward IV . 
who attaining the dukedom of Clatettce by the death of 
George his brother, (whom he beheaded for afpiring to the 
crown,) made the Betald who belonged to that duitedon 
a King at arms, and called him Ciart^/fbtx ; his f roper 
office is to marffial and difpofe the funem^ of all the Kilrr 
nobility, knights and elquires, thro* the realm, on the 
South fide of the Trtut, The third is Nonoy, quafi N^sth 
Roy, whofe office and bufinefs is the fame on the h/otth 
fide of Ttenf, as Clatcntms on the South, which is intu 
mated by his name, figni fy ing the Northern Kmg, or 
King at Ami of the Ninth parts. Theie three officers aie 
difiinguiffied as follows, vix, Garter Rex Atmotum Anglic 
corum; ludt finite; Clarencteux, Rex Armotum partium Au^ 
fir ahum : N orroy , R^ x Ai moi um / ai 4 turn Dot cult urn . 

Befides the Kmgs at Amn, there are fix tnfsiior Ha aids, 
according to their original, as they were created to attend 
Dukes and great Lords, in martial expeditions, 1 . e. 
Totk, LnncaHer, Chefla , Wind jot , Ruhmond Somftjet \ 
the four former inn4Cuted b) \G\r\^ Edwmd III, and the 
two latter by Edward W . and lltmyVWl, To thefe, upon 
the coming of King Geotge to the crown, on account of 
his Hanovetsan dominions, a new Ha aid was made, called 
Hano'jtt Ha aid \ and another filled Glouccflet , King at 
Arms. Amo it Geo. 1 . And lafily, to the fupenor and 
infeiior HorJJs^ arc added four others, railed Matjbsds 
or Putfusi. ants at Arms, wlio commonly Succeed in the 
places of fuch tlaa^ds as die, or au* preferred ; and they 
are Blue^mantU , Ra.ge ck/L R<u"i dta.on, anu Ptrhulhs ; 
all equipped with pj )per eniigos, badges and oiitinc- 
tions. 

The ancient ILraJ.h have been midc a corporation or 
college under the Eat I Marjbili of hmland, with certam 
privileges by the King"* of this realm: Conct f iuvt, <jc, 
Ileraloi Armorum, ft ''wves tf/;* II?ialdi, ptoftmiDts Jtjc 
Purfuivandi attnotum, qm pto teirtpcne juttmt, impa pttuu^n , 
fint utium cor pis lapotatuni, tn re, fada, et non. e; ha- 
bcantque Jucff/ftonfm pirp^tua nee non qaidanm fiy ilium 
corttnune, tsfc* Dat tAe, Spelm. GhJJ He^a^d's Co.ttt of 
Honout. See titles 4fa//w*-Cowr/f Court 0 / C^'i^ahy. 

For the ceremony of making the King of Arms, lc 2 
Djbick*t> Liy*s Ufpmts 


II£RB.\GE, 



HERB 

HRRB^GE, iitpittffi*'} The grtcn pafturc andfruit 
of the earth, provHed by nature for the bite or food jof 
cattle; it i^ a^o ufed for a liberty that a perfon hath ici 
feed hie cattle in thf* ground of another perlon, or in the 
forert, CjJ’f. Cromp JwiPi igy. 

He that hath Herbage of a fared by patent miy have 
Crefpafs for the graf^, but not for trees or the fiuitof 
them ; and he may takehesfls damage feifant, and have 
fuarg doitfum fregt/, and by fuch grant may inclofe the 
foreft. Yet grantee of Herbage may inclofe, and may 
karc aftion of quare eUuftm trf^tt, But though 

he that hath Herbage may inclofe, yet he that hath eea- 
fonable Herbage cannot. Z)v. 285. and fee 2 R9 Rep. 356 

Grantee of Herbage of a park cannot difpark it 
Ccd 6 4 1 d leafe was made of a manor with all gar- 
dens, orchards, yards, and with all the profits of 
a wood, excepting to IcfFor foriy acres, to take at his 
pleafurc ; per Djer, The wood is not comprized within 
the leafe, but the lefTer fhail only have the profits, as 
pannage, herbage, &*. ^Lecri.S. See titles Fre/jaj*. 
Leafe, 

HERB/VGIUM ANTERIUS, The firft crop of grafa 
or hay in oppofition to afcer-mick and fecond cutting-^ 
Antiq. fag. 

HERBERY oa HRRBURY, An Inn. Qfrmll 

HERBENGRR OR HXRBINGER, from the French 
hnhrger, that i^^fpttio acapere ] An officer in the King’s 
houfe, who go« before and allots the noblemen, and 
thofe of the houfliold their lodgings. Kttchtn,/oL iq6. 
It is alfo ufed for an innkeeper. 

HERBERG AGIUM, Lodgings to receive gue (la in the 
way of hofpiralitjr CewlL 

HERBERGATUS, Spent in an inn. Co^vell. 

HBRBIGARE, 'fo harbour, to entertain, from 
hergum^ hitthtiga, Saxon r; e a houfe of entertain- 
ment.— Antiq., p. 2^8. Hence oar hirbmgei or 
hmhinqer^ who provides harbour or houfe-room, 

HERCE, HER CIA, an harrow. FUta,lib. 2. r. 77 — 
It fignihes aJfo a candleflick fet up in churches, made in 
the form of an harrow, in which many candles were 
placed at the head of a uiiotaph. 

HERCI ARE, from the French irrreer, to harrow. See 
4 Ufi. hi 2**o 

HERDEWICH, or HERDEWIC, Heu(t-iv\ch,t.'^ A 
grange or place for cattle and hufbandry. Mou. Angl. 3. 
part. 

HERDWERCH, HEORDWERCH. Herdfman’s 
work, or cullomary labours done by the (hepherds, herdf- 
mcD, and other inferior tenants at the will of their loiJ. 
Cowells edit. 1727 : Regifi. EultfChn/h Cant- MS. 

HEREB ANNUM, Sax. Here^exemtut, ^ Ban, edtdum^ 
oHulaa ] A mul^l, for not going armed into the field, 
^hen called forth 5 //A«. Under the feudal poJtcj, 
every pee man, was under an obligation to fcive the 
State, ff, upon being lummoned into the field, auy free- 
man refu'ed to obey, a full benbamum, i.e. a fine of 
fixty crowns, was to be exafXtd from him, according to 
the law of the Franks. This fine was levied with fuch 
rigor, that if any perfon was infolvent, he was reduced 
to fervitude, and continued in that Aace until fuch time 
as his iaboiif ihould amount to the value of the beu~ 
banrmm. Ttjc Emperor Lotharms rendered the peotity 
^itore (evere, by confifeating the goods of the perfbn re- 
fufing, and btoiihiog him* RobertfenU Cbar,\, iV. 
1164 axg. 


HEBE 

FERKBOTF, Prom the Sax. Here^ and Boie t mef- 
fenger ] The King's edidl commanding his fubjeds into/ 
the field ; from the Saxon beere, exescitus, and bode a mef- 
fcnEcr Cowell, * 

HEREDITAMENTS,. H^edUamenta.] All fu.h im- 
moveable things, whether corporeal or incorporeal, wlnclj 
a man may have to him and his heirs by way of inheri- 
tance ; ami which, if they ire not othci wile deviled, de- 
fc^nd CO him chat is next h-ir, and f.ill not to the ex- 
ecutor as chittels dt) See Jim 32 IFn. 8 cap. 2 It is a 
word of very great evtenr, < omp ehending whatever mav 
be inherited or come to the Lft/i ; be it real, pcrion il cr 
mixed, and though it is not holdcn, or licth not in te- 
nure. Co. Lit. 6 16 And by the grant of b )tJ tamciui 
in conveyances, manors, houf;!, ^nd lands of all iorts, 
re.nt, fervices, advowfons, tsfe pals /.W. l/a^ I i.i* 
mentum e(i omni quod luie bned tar 10 ad h.i r dim ha f J, 

H'^ii'duanrnts are of two kinds, Lorpiteal and in 
Corporcil conliil of fuch as afFe<fl the lenfes ; (u.h as 
may be (een and handled by the body : Tncorpareal are 
not the objedl of fcnfation, can neither be (jen nor 
handled, ire creatures of the mind, and exiA only 111 
contemplaMOB 

Coi portal Heteditameuts ConfiA wholly of fuhftantial 
and permanent ob)e6ts, all which may be comp/chendej 
under the general denomination of land only. For lani 
fays Cokt, comprehendeth in its legal /jginiication any 
ground, foil, or earth whatfoever, as arable, meadowy, 
paftures, woods, moors, vvaiers, niar/hes, furzes •'ind 
heath. 1 luft 4. It legally includes .iJio all caiUes, 
houfes, and other buildings ; for they coniid, faith he, of 
two things j larrd which is the foundation j and the Jui - 
/»;f thereupon fo chat if I convey the land or ground, tho 
flrudure or building pafTeth therewith. It is obfervable 
that iva/er is here mentioned as a fpecies of land which 
may feem a kind of folecirm; but fuch js the language 
of the law. and therefore one cannot bring .in utt^ion to 
recover poilrffion of a pool, or ocher piece of w.iter, by 
the name of water only; either by calculating its capa- 
city, as for fo fithny cubical yards; or, by fupeificul 
meafure, for twenty acres of water, or by general de- 
feription, as for a pond, a water courfe, or amulet: 
but he mull bring his adlion for the laud that hes at the 
bottom, and mull call it twenty acres of lai/d cuztud 
witb water Brownl. 142. For water is a moveable wan- 
deiing thing, and mull of necefiiry continue common by 
the law of nature: fo that there can only be a tempo- 
rary, iraiifu nt, ufufruifiuary property therein: whirc- 
fore, if a body of water runs out of A.^s pond into H ’s. 

A. has no light to reclaim ic. But the land, which ih it 
water covers, is permanent, fixed, and immoveable . and 
therefore in this there may be a certain fubllantial pio- 
perty ; of winch the law will rake notice, and not of the 
other. 

Land hath alib in ita legal fignificac’an, an Indefinite 
extent, upwards as well as downwards, Cujut eft Jolum^ 
ejus ffi u/que aJ eeelum, is the maxim of the law ; upward^ 
therefore, no man may ricc't any building, ur the iiice, 
to overhak)g Another’s 1 itid : and downwards, whatever 
is in a direct line, between the furface of any land and 
the center of the earth belongs to ch^ owner of the fur- 
face ; os is every day’s expr/ience in the mining coun- 
tries. So that the word includes not only the face 
of the earth, but every thing under it or over it. And 
therefore if a man grants ail his lands, he grants thereby 

. ail 



ir.E.K«^D 

all hii miDMcf ttetai gii 4 o|^r foffihf bit woodf^ Mr 
watar^i and MakoafeSf aa Weil aa hi> fieldt ai^maadowt. 
Sj^c but the pariicular iiam^ the things are ei^oilly 
fufficient to pafs them, except in the inftsuce of water f 
by a grant of wbichr nothing paflet but a right of BQi* 
^ing. Co. Lit. 4. FttI the capital dillinAlon is this $ that 
by the name of a cattle, melluages, toft, croft» or the 
like, nothing die will pafa, except what falls with the 
ut moll propriety under the term made ufe of; but by 
the name of Land, which is nomen gtnirahjjimum^ every 
thing terreilial will pafs. 1 Inft. $, 6 . By the name 
of a CaHle, one or more manors may be conveyed ; and 
t cfimitifi by the name of a manor, a cadle may pafs. 1 
hft. 5 : z Infi. 5*1. See 2 Comin. 17, 19. 

An Ificot poi eal Heieditament is a right ilTuing out of a 
thing corporate (whether real or perionil ) or concerning, 
cr annexed to, or exercifable within the fame. Co. Lit, 
i'9, 20. It is not the thing corporate itfdf, binlbmething 
collateral thereto; as a lenc ilTuing out of lands, tic, 
or an ofhce belonging to jewels, ix. Or/ according to 
logicians, Corporeal Heieditaments are the fubAance 
which may be always feen, always handled ; Incorporeal 
Hereditaments aiebut a fort of accidents, which inhere 
in, and are fuppoitcd by that fubttancc and ifkzy be- 
long or not belong CO it, without any vifibl^* alteration 
therein. 'Fheir cxiAence is merely in idea, and abAraft 
contemplation, though their eifedls and profits, which 
arc totally diUinft, may be frequently objetU of our bo- 
dily fenfes. 2 Comm 20. Thde Incorporeal Heredita- 
ments are lUted in the Commentaries to be principally 
of ten f*)tt ; Advrjo/ous ; Tubes ; Commons ; H^ajtsi Of- 
ficfS ; Dignities; Fiamhijei; ComUes^ or PtnJUns; Amu^ 
tins, and Rtiits. As to all which fee thole feveral titles 
in this Di^ 

HERLDITARY RIGHT to thb CROWN, Sec 
title A//r§. 

HLRLDITARY REVENUE of the KING, fee 
title King. 

HLREFARE, Saxon.] PioftSiomilttaris et expedino — 
See Suhjuh. A military expedition, a going to warfare, 
HL.KI1FORD For inclofing of commons in Hen- 
Hiajh M, lee flat 4 Jac i . c. 1 1 

HEREGELD, Saxon.] Prri/Ji/rt feu ti iluium alemh ex- 
ei Lttui colUtum,\ A tiibuie or tax levied lor the main- 
tenance of an army. Sec Suhjidy, 

HERELLUS, A fort of little fiAi, perhaps minows, 
01 rathci guc]ge<»ns Cowell, edit 17*7* 

hERLMf 1 ORIUM. A folitary place of retirement 
for hermits — Mon. Ang.Tcm. 3. p. |8 ^ 

HERENAGH, An archdeacon xyiy. 

HEREMONES, or HERETEAMS, One who fol- 
lows an army of rebels. Lamb. Legt^ tap. 15. Im 
(xeicitu pr/tdatcium, ^c, from here, extfcitus, and team, 
fiauelu* 

HERESLITA, or HLRESSA, or HERESSIZ, A 
hnedfoldier, that departs without licence ; derived from 
tne Saxon htie, exeicitus, and Jhten^ to depart, according 
to Co, 4 fnf f n8. 

HERKbY, Hiciefs.'] Among Froteftanis, is faid to be 
a fal'e opinion repugnant to fomo point ol dodlrine 
clearly revealed in ftnpture, and either abfoluteiy cf- 
fenml to Che ChriAian faith, or at leak of moA high un- 
pon&nce. 1 Hawk, P, C* r. 2. § 1. 


HEREST. . , 

Anciently, Under the general name of Vlttefy 
have been comppehended .three forts of crimes; 
when a ChriAian tpottatizei to Paganifm. 2. 

3. Femal which feems to be an apdttalty 

from theeAsbliAied religion ; for which, and the feveral 
ways of determining, puniOiing, and theditterence be- 
tween the Civil and ImperjaL laws, PopiAi canoof« and 
the laws pf England concerning herefy, fee a large ac- 
count in I Hal, Hlft, P. C 3$}— ->410. 

It feems difficult precifely 10 determine what error foall 
amount to Herefy, and what not; but the Aatute 1 
cap.i, which erefled the High Coffimiffion court, having 
reArained it tofuch as are either determined 'by feriptofe, 
or by one of the four ArA general councils, or by feme 
other council, by exprefs words of feripture, or by parlia- 
ment, with the aAent of the convocation ; dicie rules are 
at prefent generally thought the beA direCUons concerning 
this matter. 2 Hawk, P. C,c. 2, § 2. 

By the Common-law, one convided of Herefy, and re- 
fuAng to abjure it, or falling into it again after he abjured 
It, might be burnt, by force of the writ de baieiico cm* 
burendo, which iAiied Our of Chancery upon a certiA- 
cate of Aich convidion; but hh forfeited neither lands 
nor gopds, becaufe the proceedings againA him were 
only p 90 falute animee. F, N, M. 269: 3 Ind.^i * DoHor 
and Sivdent, Ub. 2. cap, 29: i Hawk, P, C, c. 2. $ 10. 

This writ de H^retho comhmendo is thought by fome to 
be as ancient as the Ccmman-law itfelf. However it 
appears from theme that the convidlion of Herefy by the 
Common-law was not in any petty ecdefiaAical court, 
but beforethe ArchbiAiop himfelf in a Provincial Synod ; 
and that the delinquent was delivered over to the King 
to do as he Aiould pleafe with him: fo that the Crown had 
a controol over the Spiritual Power, and might pardon 
the convi^ by iAuing no procefs againA him; the writ 
debcCiettco cotnLuremh being not a writ of courfe, but 
iAuing only by the fpccial diredion of the King in coun- 
cil. F.N, B 269: I Hal. P C, 395. 

But in the Reign rf Hemy 1 V, when the eyes of the 
chriUian world began to be open, and the feeds of the 
proteAant religion (though under the opprobioua name 
of LolUrdy) took root jn this kingdom; the Clergy taking 
advantage, Irom the King’s dubious title, to demand ^n 
irrereafe of thnr own powrr^obtained an ad of parlia-^ 
ment, (fat. zH. 4. c. 15,) which fharpened the edge of 
perfecution to its uemoA keennefs. For by thAt Aatute the 
Dio^elan alone, without the intervention of a Synod, 
might convid of heretical tenets; and unlefs the c^yid 
abjiued hi$ opinions, or if after abjuration heielapled, 
the AieriA* was bound ex ofich^ if required by the bifoop, 
to commit the unhappy vidim to the flames without 
waiting lor checonfent of the Crown. By Stat. z H 
c. 7, Lollardy was alio made a temporal o^etice, and in- 
didabk in the King's cour's; which did nut theieby gaji; 
an exclufive, but only a concurrent jurifdidion, with the 
biAiop's conAilory. 

Afterwards when the Anal reformation of religion be- 
gan CO advance, the power of the cccleliaihci was lome- 
whai moderated ; for though what Herefy is, v/as not 
then prccileJy defined, yet we are told in lome poinu 
what it !•««/. J'he 25 //. 8 e 14, Declaring, that 
oSences againA the fee of Rome are nor liciely ; and tl.e 
Ordinary being thereby reArained from piocieding in any 
cafe upon mere furpicion ; that is, unlels the paiiy be rc- 

cului 





xiafed ^ %w 0 or an indi^ment for 

Htitfy 06 firtf preldooSy/mid in the Kiii^;^ conrts of 
Cboioion law. Aod* ytt, >^0 ijl^lric of perfecotioA was 
not then abated, ttnt only diverted into a lay channel. 
^ Fo^ in iix yean afterwards by Stat, ^iffen, 8. c. 14, the 
bloody law of the Six 4 ^U(ks was made; wbicb^eftablifhed 
the fix flnoiV contefted points of popery ; tranfublUntUtion, 
commitnloA in one kind, the celibacy of the clergy, 
monaftip^vows, the facrifice of the mafi, and auricular 
confefiion ; which points were ** determined and refolved 
by the tnofl godly fiudy, pain, and travail of his majeily : 
for which his moil humble and obedient Subjeds, the 
Lords Spuliual^l^d temporal and the Commons, in parlia- 
menc a/TembleJ, did not only render and give unco his 
highoefs their moll high and hearty thanks” but did 
alio enadl and declare all oppugners of the /irA to be 
Hereticks, and to be burnt with fite; and of the five /aft 
to be felons, and to fufier death. The fame ftatuce efta- 
bli/hed a new and mixed junfdi^on of Clergy and Laity 
for the trial and convidion of Hereticks ; the reigning 
prince being then equal )y intent on deftroying the ^pre- 
macy of the Bi (hop of Rome, and eftablilhing all other 
Romi/h corruptions of the chriftiap religion. 

It would be unnece^ry to peepfex rhis detail with the 
various repeals and revivals of ibe fanguinary laws in 
the two fucceeding reigns; we may therefore proceed di- 
re 611 y to the reign of Queen Elizabeth \ when the Reform- 
ation was finally efiabhihed. By flat, 1 Eltz, c, 1, all 
former ftatuics relating to Herefy are repealed, which 
leaves the jurifdidlion of Herefy as it ftood at Common- 
' law ; ’VIZ, as to the infliAion of common eenfures, in the 
Ecclefiaftical Courts ; and in cafe of burning the Heretic 
in the Provincial Sypod only. 5 23 : izRep, 56, 92. 

Sir Matthio Hale indeed is of a different opinion, and 
holds that fuch power refides in the Diocefan alfo, tho’ 
he agrees that in either cafe the writ dt heeietuo comhu^ 
tfuio was not demandable of common right, but grantable 
or otherwife merely at thcKing*s difcretion. 1 Hal. F. C. 
40$. But (he piincipal point now gained was, that by 
this ilatute a boundaiy is for the firlt time fet to what 
Jhall be accounted Herefy ; nOwhing for, the future being 
fo to be determined, but only fuch tenets, which have 
been heretofore fo declared 1. By the words of the canoni- 
cal feriptures. 2 By the firftfour General Councils or fuch 
others as have only ufed the words of the Holy Script uses ; 
or, j. which (hall be hereafter fo declared by the par- 
liament, svith the adent of the Clergy in Convocation. 
Thus was Herefy reduced to a greater certainty than be- 
fore ; chough it might not have been the worfe to have de- 
fined it in terms (liil more precife and particular, as a man 
continued ftill liable to be burnt for what perhaps he did 
not underftand to be Herefy, till the ecclcfiaiHcdi judge 
fo interpreted the words of the canonical feriptures. 

For the v^ric de Haretico combutendo remained (lill in 
force, and there are inftances of its being put in execution 
upon two Anabaptifts in the (eventeenth of Elizabeth, 
and two Arlans in the ninth of I. Butic was 
totally abolifhed, and Herefy again fubje^cd only to ec* 
clefiaftical correction pro falute amtna by virtue of Stat 
29 Car. 2. c. g, for in one and the fame reign our lands 
were delivered from the (lavery of military tenures ; our 
bodies from arbitrary impnfonmenc by the Habeas Corpus 
abfi and our minds from the tyranny of fuperfticious 
bigotry, by demolifhing this fait badge of perfccutioa 
inthe£nihjbh\y> iComm 46 ^ 9 . 


idaiiva to tha ten^pAml vCbnUi jfismj)v>.yec undifpntof 
law» ftr at they are now appliofilm , 

By tl^ Common- law with us, the vocation of the 
clergy or Provincial Synod, mighir and frequently did 
proceed to the fenten^ingof Hereticks, and, when con- 
vifled left them to the fecular power, whereupon the writ 
of hitretito eofttburffido might iffac. Bro. lit.A&r^; zReU 
Ahr. 226. 

It is alfo agreed, that every Bilhop may conviaperfons 
0^ Herejy whhin his own dideefe, and proceed by church 
eenfures againft thofe who (hail be conviiftcd; but it is 
faid, that no fpiritual judge, who is not a bifhop, hath 
this power ; and it hath bcenqueftioned, whether a con- 
vidlion before the Ordinary were a fufiicienc foundution 
whereon to ground the writ de hgcretico comharendo, ns it 
is agreed that a con vidion before the Convocation was. 
F. N. B. 269 : 12 Co. 56, 57 ; 3 Liji, 40; Gibf, Ctv/r.v 401 ; 

1 Hertvk. P. C. 2. J 4 ; State Trials, Vol, 2. 275, 

It feems agreed, that regularly the Temporal Courts 
have no conufance of He^-efy, cither to dcteiminc what it 
is, or to puniih the liercuck as fuch, but only as a di(t. 
turber of the public peace; that therefore, if a man be 
proceeded againft as an Heretuk in the fpiritual couir^ 
p}0 falute animat, and think himfelf aggrieved, his piuper 
remedy is to bring his appeal to a higher ccclefiaftical 
court, and not to move for a prohibiiion, from a tcm« 
poral one. 27 //. 8. 14 5 Co., 58: Hob, 236. 

Yet aTemporal judge may incidentally take knowledge 
whether a tenet be heretical or not ; as where one was 
committed by force oijlat. z FL 4. r. 1 5, for faying, that Jie 
was not bound by the law of God to pay tithes to the 
curate; another for laying, that tho’ he was excommu- 
nicated before men, yet he was not fo before God; the 
tcmpoial courts on an habtas coipus in the fiift ca(e, and 
in an aflion of fnlfe imprifonmenc in the other, ad- 
judged neither of the points to be ILrefy within that 
ilatute, for the King’s cou-cs will examine all things 
which arc ordained by ftatute. 3 Infl 42 ; 1 RoL Rep, no"; 

2 Bui ft. ^00. 

In quare tmpeiit if the bifliop plead that he reiufed 
the clerk for Herefy, it feems that he tnuft fet forth the 
particular point, that it may appear to be heretical 
CO the court wherein the a<l\ion is brought. 5 Co, 58 1 

And. 191 : 3 Leon. 199: 3Lry. 314. bee title innate 
Impedit. 

HERETABLE JURISDICl'IONS. in Scotland. The 
feodal grievance of thefejuiiiiiidions is removed by Stat. 
20 Geo. 2. c. 43. Vide Da }ymph of luud , 292. And fee 
the Stat. 20 Geo 2,c. 30, which abulilhed the tenure of 
fFaid bolding equivalent to the ancient>tcnurc of knight^ 
fer vice in England. 

HERETICK, Hareticus. One that adheres to and is 
convicted of herefy. See title lim,y. 

HERETfCO COMBUKENDO. Herefy. . 
HERETOCHE, From bax. Heie, exeratus, and togen, 
duette.^ 'I'he general of an army ; a leader or commander 
of military forces. LL. Cd. Conf. r. 35. Dutiangs (ays the 
Heretochn were the barons of the realm.-*Lr^. H. 1 ; 
Da Frefm. See title /’err. 

HERE'ROCHIAS, a leader or commander of military 
forces. See at large the name and office in the laws of 
Edward the ConfiJ/or^ cap. 35 . Hentochus. 

HERETUM, 
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Hs^ roTvM, tij^ 

laej exetcituf, »ira^ Vl^ 

nified origidaHy » 

manor for Uia J^tmr ^rew^ia 

laws of Cmi|ifa!r, 'at iho. i{^e^'''df 

this realm, (b many ^brfea zttfi ma at' 

they were in theif reffK^ivfi 1(ie«dlB^^^om^ 

for the Kinjg:’a fervicer 

Hniott.or heicgkt^ (from w*#/ fojr^^ beaft: 
And it is now t^kcti for the bell beaS, tahatW |t W 
hoife, ox, or cow, that the tenant <lie"i 
and payable to the lord of the m^ahor: and in ^iTdftie 
manors, the heft goods, piece of plate, Cifr, Kitch! 133. 

There is this dinerence between Hmot and Rflie/ 'yj^idt 
has been generally a per/oHai, and Rfhr/ always zfredlal 
fervice. 

It appears not only from Spelmatj^s con^Stuns, but 
lilcewife from the law themfelves of King Canutus^ that 
the Dana were chd fim inventors of Hcriots, and that it 
was a polilical inftitution of theirs, whereby the Danifi 
tenants were to hold by military fervice, and their arms 
and horfes, at ^their deaths, to revert to the Tublic; 
by that means putting the whole ftrength and defence of 
the kingdom into their hands ; committing only the aftairs« 
of agriculture, and the jcnprovement of the nation to 
the Enghjh^ though they thereby enjoyed greatet^' freedom 
and immunities m their tenures than ihe Oanifit tenants. 
Spelm, 287. * j ♦ 

As to the feveral kinds of Heri tr« fbme arc due by 
cu'iom, fome by tenunf and fomd by feftrvatim on deeds 
executed within time of memory ; thofe due by ct^om, 
are the mod frequent, andarofe by tfin contrail or agree- 
ment of (he lord and tenant, in confideration of fame 
beneht or advantage accruing to the tenant; and for which 
an Heriot, as the beft beaft, beft piece of houftiold fur«' 
niture, became due, and belonged^ to the lord, either 
on the death or alienation of the tenant, and which the 
lord may feize, either within the manor or without, at his 
elc 61 ion, D)^/ 199 ^ : B/o. title Heitot 

Hcriots are therefore now to be conft^red as ufually 
divided into two forts; Hniot-fetvia and Htna^cuftom^, 
The former, being fuch as are due upon al'pecial referva- 
tion in a grant or leafoof lands, therefore amount to 
little more than a mere rent, a Saun^ 166. The latter arife 
npon no fpecial refeivation whatfoever, but depend 
merely upon immemorial uftige and cuftom> Co* Cof, § 
^4. The latter, of which we are here prindpaliy to fpeak, 
are defined to be **8 cuftoiAary tribute of (Oods and 
chattels, payable to the Lord of the fee, on tbe^decchfe of 
the owner of theland.'* r. 28* 1 

Upon the pUn of the Damjh eflablilhitteiit, already 
noticed, did Wtlham the Conqueror falhiois^JiiilcwofTe^ 
liefs, when he alcenatned the precila relief td be^taleeh 
of every tenant in chivalry $ aa 4 ir'^trary C|>''d^'feQdjal 
ctiftom and the ufage of his own dnehy of ^^mekudyt, 
required arms and implements of wer to be paid inftead 

VoL, I. 


hiilcly 4 tf^ 

u f ■" ^ ^ f 

tioCenybflU^' 
by '&Rdnjfo 4 ^^; Mfehf 

cttlto|iihaii fifoifrcd'Ehe'L^^ For (hts j^eytpent tyes origU 
nalfy a denatlbti or grat^ons the 

naht s perhaoi in acknewledg^ment'or his b^Vkk betfi' 
rai^e 8bovc vitfcitiagei Vi 4 ieii gH gtms 
^attell i^c^idte fU the ihercV't^ (be t^rd \ pd 
whie64u|s'0i| tnir one hend cdntirmtd the tenbjrt*s incereft 
in Lorci^VljUlv^ties on the other hAij4 

eftabli^ed i:ms 4 t&recioi^at of gratitude into a pty^ 
mfoeoc An Hfriot miftolfo.apperjfiin'fo frti 

44^1 that If held by ftrtice adlU^xt of court ; iii whfcih 
cife it is moft^ commonly a copyhold eefraochiffd, wlierc^, 
upon the (-lenot is (till doe by euftofa/J^r^^^ fpeaw 
of Heriouai frequently due on the^ddiith of both fpectee 
of tenants,^ which he obferves, gratis ^mnf h 

Jurci in which FfeiaznA i^reb; tnereb^ plainly 

injmating the original of tbiii.ctfltom tq have b^en 
merely voWniary, U pkgacy fr^ ^•^tflisnt, thougU 
now the imn(e|aoriat pfa]^ has eftabtiQied it 
In the Lord. Bta^, /• a» r.jS* § 9 : fUtaf^ 5. r. 18*: JBiU^ 
art, Ct 69, 

This Heriot is, as has been (aid# /omt times the 
live beaft, or avtrkm, which the tenant dies pofTefthd of, 
which is particdlarly denominated the viliem^ relief, in 
the 29th law of King fPVJiam the Conquerba; ibme- 
times the beft ioanimace ^godd, nnder which a jew^l or 
piece of pkte may be included i but it is always a pirfi* 
nal chattel, which immediately on the death of the to* 
nant who was the owner of it, being afeertained by the 
option of the Lord, becomes veiled in him as his 
perty ; and is no charge upon the lands^ but merely tm 
the goods and chattels. tf0o.6o. The tenant ihui| 
the owner of it, elfe it cannot be due ; and tberefore 0^ 
the death of a femc<overt no Seflot can be ukcisf.^. 
(he can have noowneribip in thiligs 
4 Lton. 239. In fome places there is a c!Uftoinary^» 0 |^' 
poiicioa in money, as lov. or 2or. in licaof a Herjo^p by 
which the lord and tenant are both boundt if M ao jn*> 
diipntableAotieBt cuftonl ; but a ^ew compodiion of this 
fort, wi^l not bind the reprefvntatives of eltnei: party ; 
for that amounts to the creation of a new Which 

is now ioipolfible. Co. Cs/. § i See z QHtm, 4Sz««-4. 

f.2«. ‘ 

The following extraQs Will furthev cluciidatc this fub» 
U payable Oh tbc death of Tenant !h 
fee-Jimih % atld Heriot^enfiom upon the death of Tenant fw 
tif 9 \ Co» £^it* 18^4 ^ ^ ^ 

If an Heriot is reftrfSd upon a leafe, it is HerioN 
^vice. and incident to the reverfion. Ltt/w, 1366,7. 
F6r a HeHot goeawith the reverfion, as wel) as rent ; and 
the grantee of the reverfion (hall have it. a Saun^* 166. 



HE RIOT. 

Although in Hefb| upon i kale if c«}kd 

an Herioi-fcrrice; yet it {» not like the cafl? where a- 
rpan Jioldf land by the dec. 

becauk where a Heriot is rekrved on Jeafe^ the, proper ra^ 
mrdy is either % or afl.on ef aietfarti grounded 

on the contra^ fpr fhe kjpi^ cannat ftiztt att the lord 
of a manor may do, the beall of bis tenant who holds 
of him by tjerioc.iervlce. Ktika, 82', 84. See Pofl, 

ThereHtnay be a covenant in leafes lor lives, to 
render the" bed bcall, or fo’ much money hr an f/e- 
ri(K« at the election ot the leiTur ; in which cafe the lelior 
moft give notice which he will accept, before atVion 
may be brought for ic, or a dillrefs taken, z Ltii, 
Ahf. 19. 

For Hinot-fawce^ the loid may d'JIrain any bead he* 
longing to the tenant c/i /erA^/: Alto it has been held, 
that the lord may dillrain any man*s beads which are 
upon the land, ^nd retain them until an Herious fatis- 
fied. Co. Ltu. 185 : JL/V/. 3^ ; Oq. Car. 260.. ^nd if 
the tenant devifeth away ^il bi^ goods, Cs/c, yet the lord 
thall have his Ileiiot on the death of the tenant. Siai, 13 
Ehsi, cap, 

When a llerlot is to lit paid by a certain life holder of 
his own goods, an aflignce is not }iab)p to pay thp tirr^ot ; 
his good> not being the goods of fuch life. CV®- Car, 313 : 
2Kflf,§l2, If the lord purtjiafe part of the tenancy, 
Heiiot-lervice is extioguifhed ; but it ii not fo of Herigt- 
cudom. 8 Rrp, loj. 

Ic hath been foiemnly adj[udged,. that for an Heuct ftr- 
•uicey or for 2 Hit lat refifrved by way of the lord may 
cither feize or dillrain ; for when the tenant agreea that 
the lord Ihall on his death have the bed bead, tdc, the 
lord bath his eledlion which beail he will take, and by 
feizing thereof 1 educes that to his pcflenion, wherein he 
hud a piopeny at the death of the tenant, without the 
concurring ad of any other perfon ; and it is not like the 
c.ife where ihelclTor referveszoi. or a robe; for there 
the ledee has his eledion which he will pay, and being 
to do cheiifd ad the lord cannot feize, but muft didrain. 
Plow, ^6, adjudged. Cro, EJiz, 

So it hath btfen ruled, that for a Htrlot-tujlcm qt fervtce 
the lord may Jjttzs as well m the manor as out ; but 

he dArain, it mud be ta the manor. See 1 Salk, 356 : 

\ P \ 31)^0^/231. But it is now dated as 

pcidtive law, that for Hcnct’-cuflcm^ which Coke fays, Co, 
Cgp. § 25, lies only 10 frentift, and not in rtndn , the lord 
feize the identical thing itfelf, bvc cannot didrain any 
^hcr chattel lor it. Go F//». ^90; Lro^Gir. 260: 3 
Cettita. 15. 0, I. And this is cooHrmcd by the following 
authorities. 

For Hemi cufiom^ the lord is to Jeize^ act didrain ; 
and he may Icize the bed bead, ^c. though out of the 
manor, or in the King's highway, becaufo he claims it 
as h^ propet ooo/r, by toe death of the tenant, which he 
may Ji^ze in any place where he finds ic. Kiuh, 267 : z 
Jnji* 13212 'ile{f 93 1 i Pk*\^d. 96 . Knlw, 82, 4: I 
Salk, 356 : hto, tit Hetioi, 2, 3. 

And It is laid, that this liberty u^ud be underdood to 
be annexed to ancient tenures, on which the Jords had 
many privileges and not to be extended to thole wUch 
arc created within time of memory, upon particular re- 
fervations. See i 8 1 : 3 iV-p//. 23 1 Alfo ftc hr^ 
thfr 14 P’/a, Ahr, and 3 AVw. Ahr, tit. ffti/sr, ^ 


HBRISCHILD, Militaijf Ibrf hnightfs f^r 
from the ft/v, an CtwtU, / 

^ HERfSGlN 4 i«M. A f^l^^Z koilhcld jood#f ^ 

non tehee fari pfkeet hefefeindia i* i* I ant npt * 

pleafed fo oftyti to dijpdu my gotniik 
HERISLIT, Laying down of wmi : from the S4X> 
kertf fxefu/usp znAJlUan^ferjffura, Shanh Set Spelmt^ 
HERISTALL* A taftlc ; from the Sax. an army, 
and /la/l, Blouat ; Spefm, 
hermaphrodite, A perfon that 

is bo^h man ^^4 4 /^* Hermaphtodtus 

partake of both fexes; they may give or grunt lands, or 
iuheiit as beirsi^ any, and (hall take according to the 
prevailing fex. (fe.ir/. 2, 7. See titles Hat \ Dr/utit ; 
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HERMER, Among the Saxous was a great lord ; from 
the Snx. kera^ i e. majofy and domtnus, 

HERMINUS, muj ^nticus,'] A moufe, of whpfe (kins 
we have Ermtne, See Furr, 

HERMITAGE, Hermtagtum.^ The habitation of a 
hermir, a foHtary place. Mon, Angl, 2 pat,fol, 339 k, 
HERMITORIUM, The chapel or place of prayer, 
belonging to an hetmltage, Cowell, 

HRRNKSCUS, a heron. Cev:elh 
HERNESSIJM, Tackle or furniture of a (hip. PU 
Path 12 Ed 1. It is alfo called I^fiiajtumy from the feu* 
ton. hatnast £ng)i(h batnt/sy and fignified any fort of 
furniture of a houfe, implements of trade, or rigging of 
a (Jirp, GW/, 

HEROLFDES, Heralds* Katghtony p, 

HERRINGS. It is unlawful to buy or (ell Heitwf> at 
fea, before the fiiherinen come into the haven, and the 
cable of^the (hip be drawn to the land. Stat, 31 F</. 3. 
flat, z. No borings (hall be fold in any veAel, but where 
the barrel contains 32 gallons, and half barrel and Bikin. 
accordingly; and they muil be well packed, 0/ one time’s 
packing and falting, and be as good in ^e middle as 
at the ends, on pain of forfeiting 3 /. 4//. a barrel, ^6. 
hy Siat, 22 Ed, cap* 2 f The vc/Tels for Ho mgs arc 
tp be marked with the quantity, and place where packed ; 
and packers are to be appointed and fworn in all fi(hing^ 
ports, under the penalty of too/. Stat, 15 2, 

cap, i$.-^Sjee titles Navigation A&s, 

HERRING SILVER^ Seems to be a compofition in 
money, for the cuAoro ofpayingfuch a number of htnsngs^ 
for theprovifion gfareligioushpufe. Trw.T, 18. £ i. 
HESIA, Aoeafement. — Ckatt.An/iq, 

HESTA. OR H£$THA^ A corruption of the Latin 
beQa^ A little loaf of bread. Demffdayx Cowell , edit, 
1727. See Rufta, 

HESTCORN. Perliaps vowed or devoted corn. See. 
Mon, Afig, tom, 2. p, 367. 

HESTA. A' capon oi* young ccclcerill. Domefday, 

HEU VELBC^TH, from the Sax, healf\ i.e. dirntdium, 
ttp borgh, debitor vtl fidejujjhr,^ A furety for debt, epuia 
fui fidtjuhety deiitorem fe quodammodo cpuftitutt, Du Frejne, 

HEXAM OR HEXHAM ; and HEXAMSHIRE, An* 
cieutiy f^f^Jaldi was a county of itfelf, and likewife a 
biAoprick, endowed wipi great privileges ; but by the 
Stat, it^EU%, c. 13, ic is ^naded, that the franchife of 
HittbamMd HtxhamAire, Aall be withm end accounted 
part of me county ot NortbumhrlanJ^hvitiB bailiffs 
feturn of writs, CSTc. 4 2 Z* 


heybote. 




UtY 

\ HfeyLOfiW, 84 ^ « 

M laid ^poft tilk mi^r ^ 
ing dHt Agyi or boAm Oiwltlt. 

HErYMSCTt]C A aetlbr btdifegcoiiM& 

tmt. 2 / 5 . CmcH '* 

HTBERNAOIUfM^ See Uem^m. 

HIDAGE, An cxtridrdimrjr tax fdnii^ty 
payable to the King for eaerv o^land. ti. t\ 
cap 6. This taxation letW« not oiity ioilione)% *^bnt 
provifion of armooTj € 9 ^r« Ahd whdn IhalPSia^ llmddf at 
San^tcbt in the year 994, King taxtw afi hil 

lands by hitla^ fo thlt^eve^ JlO hkmWiM lam 
farnilhed; and every B hidei tbond'^e jadit ew 
faddle, to arm for the defence of thy Kin^d9|li*'C^r. 
Sometimes the word iidaje^ia aftd ^ chelietffg'qqit^of 
that tax; which was aVb called and i^^yrcied 

from the Sa»oHy a price or ranfoof paid tdfate^ae’s 
ikin or hide from beaciagr Sax. Di/i. to title 
HIDEGILD. VideW^i/if. 

HIDES^ See Leatbei^ and Sibts» ^ ^ ^ 

HIDE AND GAlNj Did andently fignify arable 
land. Coke L/r. 85 a. For of old, to gain the land was 
as much as to till it. See Gatndgt, 

HIDE LANDS, Sax* HjtUlandes] Terra ad hjddm feu 
it £lum pn iinentes. ^ 

HIDE OF Lano, Sax. hyde ^ lande , from hydin ^ 

A ploughland (to Pltnv-land.) In an old manufcript it 
it fatd to be 120 acres. Bede calls it Famiham^ and fhya 
it IS as much as will maintain a family, others call it 
Man/um^ Mamntem^ Cajatam, Carucatam^ Sulltttgha^^ btc. 
i ^offipton, in his Jmfdiil fo. zii, fays, a y land 
contains one hundred acres, and eight hlddPlihake a 
knight’s fee. Htuiy Hunting. Htf. hh 6 . fol. 206. h. But 
Sir Coke holds, that aAnight^s tte, a Hide or 

plough-land, a yard land, or an c gang of land, do not 
contain any certain number of acres Co Lit fol.6g. 
The ulftribution of England by HiJts of land is very an- 
cient ; for there U mention of them iit the la^vs of King 
fna^ cap 14 . Spelm% And ftt Camd. But. 

HIDEL, A place of proieAion or fan^uary^. Set Stat. 
1 Hen 7 r. 6. . Ctymelytdtt. 17^7. 

illDGlLD, HIDEGILD, m LL. Canuh X. Shme- 
timts written Hmegild and HitdegelJ. From the Sax. Hide, 
(. the ILin ; aitd geld, prCftmn.} The price by which 
.*1 villein or fervant redeemed his ikin front beirig whipped 
in fiich tfefpaires as anciently incurred tfaJt cor^ral 
punilhmcnt. CoivelL — See Fleta, hh. l. r. 47.^ 20. 
HIERLOOM, See Heirloome 
HIGH TREASON, See Taf/tn. 

¥ 

HIGHWAY: 

Via Regia.] A publick paAkge for the King's people; 
for which reafon it is called the Ktng^t H^gfywnM 

Under this title are comprehended Bridges repaired by 
the parilh or townlhip. As to County Bridges, Ste this 
Di<£I. title Budges^ 

The law relating to Turnpike-roads as well as that con- 
cerning Highways^ being in a great meafure, regdldted by 
ftatutes, the proviiiOhs bf" which are Ip fame degc^e im- 
plicated with, and fiequently yefer to eacholhet^ the 
whole is here digdftcd and abridged accordmg to the 
following divifions. 




rflOH^AYS. 

'iw// ^ ; 

ititi 

V ^ f - 

f* ftlfcemCAiinmib^edtfy fdnr 

Whidh whre%t« thd id 

Kiyig^s fatn^, dnd tHfo^^Vhtth thmysMsb^^pufs f 
oat^ipyfoll^ aqleO them wat a pactotaycpufii^mtidii: 
fof it; hit which we kavo at ttiN' efay, ate fiip- 

pofed to htVe born made throngb the g/oqsdf of ptfvat^ 
fktforfhi on Wiiitft of dJ fued d^nm» bmhk 

an fnjmy uythdoMtt of the it that they maf 
prefei^e wioli ndthout any fpecial confideration'. g 
>fir. 54: t]llfed.2Ui ^ 

There are (fays Lord*{^)tnrdd hinds ofweyH t.'A 
foot- way, called 10 Latin //ef. A pack and primb v^y, 

which fa both a horfe and footway, cilfad in'L^dn 48 ^/^ 
3 f A eait-Way, balled'io Lada iiaot aditut, which eon-> 
tains the other two,*aa 4 aIfo acart Way ahd fa*9alledi 
via legsdf If it be common ro a^ tdeo ; and emtbunit 
/hata, if it belong only to feme town or private perfen* 
Co. Lit. a. 

Buf, notwithllandlng thefediftiefll^f,^ jfxfedqss,^ that 
any of tl^a is edmmon t^afl the 

fiibjefis, whether H lead d{redtly td a marltet-tOwil of 
only from town to ioWn> may propeHy be balied a RigHf* 
way ; that any flich cart«way may be called the Xlng^i 
Highway; that a river CQmOloh to 2II men ihay atfo bo 
called a Highway ; end. that dolhnces in any of the faid 
ways arepadilhabte by indiAmebt* ocberwjfe ch^ would 
not be i^unifiied at all : for they are not aAldhable aalffi 
they caiafe a Jpedal ddtnage tb fame particular perfdbi be- 
caufe, if fuch aAion would tie, a multiplicity of fuifs 
would enfiie. S^e 2 Ttim Rep.’^. But, it feems, that 
a way to a parifh church, or to the eommoh fields of a ' 
town, or to a village, which Wmtnhtd thefe, nia/ Be 
called a private way, becanfe it belongs, nor to all thO 
King's fubjeAs, but only to the particular iuhabitanta of 
fuch parhli, houfe or village, each of Which, as It Teems, 
may have ah aAion for a nufancC therein. Pitfht 389: Ge. 

63.664^ t l^enf 189,208: ^Keh.zSi CuLfi^idi 
6 Mod 255 : I /£nuL r.Ct. 76. 4 i- 

A ftreet built upoir a perfon's own ground ^edlti 
cation Of the Highway io far only as the putiditlc bat 
occaflon for it, Wa. for a right of palfage, ifot 4i cd the 
;ib(b)ure=pofleffion of the foil Sun 1004. 

If peilhngers have ufed^imb oat of miifd, whei^ the 
roada are bad, to go by cuilets on the land adjoining to 
a Highway in open field, Yuch outlets are paicel of 
the H ghway; and therefore if they are Town with' corn, 
and the traA founderou*, the King’s fuKjeds itisy go 
upon the corn. 1 RtH. Alt. 396: Cto. Cai jC 6 S C: 

1 Haivi. f. C. e. 76 4 2. But it is not a good jufefjca- 
dort !u dejpnfs that the defentiant has a fpectfit right of 
way over ;he plaUititfViand, and that he had gone upon 
the adjoiningUnd^becaufethe way wasimpalHibie by being 
overflos^ed by h hver. Tadorv Idlmchiad Doug 745-9. 
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ltiM«if^ KhSm 
Bin the f/eel 
j|0n|; t« titf 


or-to ^ 4 wfLff>Jf ^ tod* 

the, 

ten 'bii<n- 

Id |Ii|lktf«y within thU repd^ ih^'lh IhXawiiof or ioiiid* 
to iui<Hhier> to t»S^^^^*kd;»hie:iritti« 
merl! of oiyi^eiftoR^ 

\ K^lw, .t, . '•;* s,; ^ ■ 

.■ ' ‘ '•', ' ' 'V • , *. -t:', , 

, It A Man baVe ^ way ailhair W .^reftitiptbo . or 
^tfi^ by rererri^tipa.'by i0)dkatfoi>, b> pi!;0'vbhy^f 



and flial^ot ip _ 

iybicb way^edasma /u%.cfairf fpr Jiim to 

alled^ 

JHuft ftcw bu tukjpire^lm^V'^^ *4S : 

3 AVie 5 ^ 8 ^ JSU JJujt iL wlA,j>iifc^bi» for a .way, 
*n. c^tafer kbrfe, ^ P 4 n 

Bmc It that |f . a i|ii^ip||^| fitt i^i^ges 

from if* to Black 4 ir§ ovtt purr 

clufeji lan^ adjoining tp j6b»aM##<;W cannot, 
faid wav with cirfria^aa to. the^liMid l^jpiniAg, &r thaio 
. ic may. be jirery prmu^cial to myiClofe^, but. 4 iaama, if 
I ^rilibclp foyfeify'f mu&ihew thfC.ip^( mattary apd 
that he oied )t fer land adjobildg»i | IUl*i^iro tjs u 

. A way anil hoi ibe, 4 Ua^d^oi;^f)f^ appmrte* 
pant to a bonfis, ^paufe it ia only an eafyailit«rnn 4 no 
interefto 3 r/v. i j^9.\ Bju it may b^^m/ ap^daoVthcrer 
to;, pnd ai fact pa^ by gaapt tbtT€ 6 (.tCi%JncyX^ 9 *: ‘ 

. A niao may p^ftrifaerfoy a from, bit hpn(b through 

a ceitain, dme, to: cbnrch, tpougb be.himfaJf ba^ 
laida nilgai adjoieiag to'Uslatd j^ure,;' throng which of 
neceiKiy he;aiiA ird pafa;, fpr tho gau^aral jMltfcriptfon 
ihali be’applM only to thelahdi of oibera. J?hihiie 387,, 
^Mi^Rolkrf.^^o 

An ancient Highway cannot be changed withont an 
inqttihtion found 00 a wrjt of ad qucd damf^umt, that fych 
change will be no^prejudice to the Public ; and it U fiidi, 
that if.one cbangh a Highway. wh;hout fucb' authority, 
he may ftopthp nyw way whenever he pieafes^ .nei>bar 
can the Kbg^i f^bje^Uj^ in an aftion.brivigh.l|^^rnft 

for going over fitch new way, jyftify geaeraUyvae-^,m a 
common Highway, but oa^it tajb^/ftfjiglfy^ fy ic^i^ 
ibe . afd waj ttw and ^a ifew Jet 

tut} neither, are the.iph^tapU bouyd to/fceep wn^d^ iu 
fuch new way, or repair it, or to make juD^d^ fofy.a’ 
robbery commit^d in it Cr^ Cer«, i^d.t . 34,1^4 

Ttbv% i^\i iBarr/465: ^ 

, Bat ic hath been bdden, that if ai.y^tei^ s^%b 
be^ l^ ancient Highway, by degrees Canges 
and 4^9 over different ground from. ^f ^berep)^ hl^d 
to ruii|. yet the Highway continyei in Mte^n^w.cb^nnfjf 
in the (ame manner as in the jqld. at J/jT, f 

,;• ‘ ^ , 

An owner of iandi^ over which there an oppnnjjad 

E y inctofe it own authocity, bu^jm ^ ?b|apdj. 

ve fttfficient (pace and' room for the. roadt, 
obliged to repair it till he throws up the indofuiref ., ,Biji|t 
if alter or change the mad by the legal courfee/ a 


s£;Mjr4s:'*. 

»ho«^ if «lto W 

tor. tufnii^oii^ VeS« a;pto«j^' 



toufjg^tr.tto, 

jeflifd'^ (ije • 
a,;i^mi>oiirion^ 


^ fef«u( i)ewr0Ji4»1^^4t,war|^>iikC4^%.ilr«^ as 




m 



V|. (A) 9. 


repairing 

he.pjE^tfp^4,9t;Und& mihe parilh 
the lands 

f^jac ih^k ditches* 1 RoL /ibr^ 
■ -adt^;a'i^;pa I'gj} 5. * 

|i^ jf one county,, ifud part in another, 
ai|||d.s in one. county are out of repair, 

the Wh,^p pn^CialJ contribuin tp^tht- repair ; but there 
ihay be. an: agreement betweeiMmeinbabicafUSi that the 
OAp .Otajt repaid ope parr, and tik .other the other ; and 
fu4(^ agiee^nt U>£p^ between jbemfe^ and for 
bi^aclb Uhe^e may naye an aAmnupoii the cafe againli 
the other; bill in indiflment they (hall take no advan- 
tage of tliefe agreemeati, for as to the King they are 
equally liable. 1 Mtd; \ i%i, 1 P^o 25$: 3 Keb. 301. 

A Highwaylying within a^parifh, the whole parilh is 
of common righ^boiiod to repair it ; except it appears 
that U pught to be repaired by fome particular perfon 
either .mt/sae umrof^ or by pfefeription.^ \ Vmt. 183, 

If a«Mii(h. He in two diliinf^ counties, an indi^ment 
may bMpongh ugalnil chat part of the pari(b in which 
the* ritmoua load lies. 4 Bmr, 9511* But ic mull ap- 
pear ;||]>ob ikp^face of the indidment by what right the 
cbai^ i|;,,l|id ^ppn, the particular divifion, of any parilh, 
wbjeh is fn'^onc epupty only. .$ Bttrr.^ 2700, 2 ; As that 
t^y halve repaired.time out of mind, Andr,t^t\ Hutdw. 
ajp.; aad UiOrtT^yn 5 13* 

But though the. parilh be obliged of common right to 
repair the Highways :n it, yet it k certain, that particular 
perfoBS may bt bound to repair the Highway, by rea- 
ibn tof Ipdofilie or .piefcrlptiou ; as where thejownerof 
lan^noiipokifed) .M^^tadjbiaing to^ the Highway, in- 
clpilhs hU Isnids both (ides of it j in which cafe he is 
boiiiid xp .make a perleA^g^ way, and (hail not be ex- 
Ctt|i^ by.mAkinjgic gopd>|i8 4t was before the indofure» 
ifltwere then^fliiy way defedive^'^ by the inclofure 
betakes from the peppm jibf tilierty of going over the 
lands/adjoinibg to tbp'i^ommoii, track® i JCA. Ahr. 390 ; 
Csv. Cer. 3 <^^ it $4 \ 

VAlfo it is f4id, inclpfq Jand on one fide, 

whl^ bVIU rnclofed on the othei; fide, he 

ni4^ay ; ; W that if there be no Aich 
a^fptJn€ioB|ite;Ofl the^oth^r Ade. heoughi to repair but 
hgl^ die iimy. s 4 /^. 4^^ ^ 

Therelbrei if there be ^ old hedge time out of mind 
b^ugmg tp^,. or the fMK fide of the way, and B. 
HTii)(k IhAf lipg ojn the ^thei^fide, mkTM naw hedge, 
them A 

464; bps ^ * 9 li^df ijy. p*ii jf 4 - raakes a 

hedge on the one S 4 b of the way, aul^B/ on the other^ 
they Audi be chargeimlc by moieties. i Sid. 464 ; 2 Kcb. 

66 si 
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.^ Mariilf to I 
^tUtbytki^Mring’ 
ftlffi^ tllobun 

l«0 ; $«0 <’,*■. . '<> • * 

^01 fr writ of |w^ 
tberTbpon. aft«r thir' 

(Md it it Mt Aiintt ' 

go through hh otvm ii#t) «o 

it in ropair: 

old road, no nfw bortKcn la ‘ ‘ “ 


hour t» only QMptMM' 

if the «ett tbw HW 
fued out tho HirnMi^Uv 

pair, becaufe die ftAMldtilKWSoftMot. . . 
no brnefirf<tom tb«^lrcM^ 44 {NjB*t!m*#^ 
be iropofiog^ a bear el»«^tt)Wii tbMK*ltMMrIbMfM 
joyed BO cOmpetiKstiMt* 77J**', ‘ 

PartKnlar ^fiiA* maybobobttdMYtq^^'Ml^^ 
by prefcnpttort, or '*iffyijpeft ' of ■hfewwwtadf * 
wherein the road tieri^nd k 
aggreeate may be ebdifcd by a 

it ought and bath ^ufethtb doM, ailyrc^^ 

iideration in refpea dtfei^to in IV Ik- 

caufc fuch a corporMipki ncvcf dJftt^^itfcer hit ftftv plMii 
that they have done of chaHiy^S l^ut it U fiiw* 
fuch a general prefcti^ioii ir lapt ftmietff mi^arge a 
private perfdn, tecaoih oo^fAeii VO 4 ^^ a 

which bis anceftora have donpg It be^l^foUirfpiM 
cial reafon 1 as having lafitfs deSsendt/^ie^ iiW 
fuch fervice. &c. bat it AanSg thatanfndipiiifaittetfi^ 
ing a tenant of lands iA>foa with lif 4 ving*Ail 4 ^^&i 
repair fuch a way ruz/sn# /ifutum wHlm kitp 

ding that his anceftorsg or theft whoft eft«elie|iidi» hitif^ 
fo done* is ftfficienr« ibi^ it is imjMftd iy ^ iS^-J 5 i^ 
4. 38 Bfo. Pre/cftpfhfi 49* JO r J&f 'tu. ft wLaH^* HMt' 
1 hawk. P. a c. 76. § j— 8. '(i ^ - 

And it feems certain in all choft cafts^ whether a pru 
vate perfon be bound to repair n Highway by incloArcf or 
prefcription, that the parift cannoit take advantage it 
on the general iflue, but mnfi fkaditJptcmSy\ that there- 
fore* if to an indiftment agaraft the pariifag for not re- 
pairing aHighwayg they plead Kot-guilty, cMrfMlba 
intended only that the ways orA tff- b1l^4}Ki AOS 
go to the fight of reparwdonp t ta : 3 jlSr^» fox t 

1 Pentr 2 ft. ^ ^ ^ ‘ 

At Common law it is ftid^ that all the ebaitil)^ ought 
to make gOod the repivations of a HighWif* fi^Ke no 
particular perfons are bound to do iSa by reafbn the whole 
county have their eaft and Ptli^e by ihd fal^ way. Ce. 
Pfp. 13. By the ancient CoibSdenJffW», vfUhgesW to 
repair their Highways, add may ^ pditfiied fpr their 
decay ; and If any do injifte of Itad^hten the Hidifaray* 
he IS puniihable io the KSbg^s drbdfoVe Jtidrces 

of the peace ift the Cquft-Leet» &r« ay 63 1 Cromp, 
Jnn/dk 76 ‘bee p^ft V. * 

As to Ptrvati woyi.— Jf oiie grants o sfay, and after- 
wards digs trenches in h'lo my inodrahoet 1 may fiUtbem 
up AgaiaB ' But iP a wajf which e 
palTable, dr beComiava^badf by thoWne^'^ the hbd 
tearing it op with hit carcs^ fo that iheYlMe Sa dtldd 
with water, yet he whb has the way candpjt dig $he 
ground to let out the water, for he'hai db interdft iti the 
ioil. Godh ft, 3« But m ftich cafe be may bring bis 


land /tf ij^oBingtbft way* 
the way^ upon the lahd it 
becBB. B4t 
If by ibofe who have a ngha 
)ghthe,defehlf of theowit^ 
who have the ofeand 
lie h, and not the Wtier 
^e<o by coftam or fpecial 


Imb^yapairing a private 
ir^aiidm^cMa* it is fuffieient 
rift ulofe is bouiid 



. •|[i«b4'tobe|tK^fBBC« '<e4igt4Utc1v 

t#ii|b»g»^mb44 jofti b|>^*n41y titty 
yAttP’Cf^ wUl tiiitr it left 4oHHif«<Hbtt*, 

34 .*^1 P’ 7S. f 49, Af& it it t Nttf*H<Mi ibe 

}» tocbttdMW 

« Highkny be^M by 

bjb' inmttw ^b bobtiiiBanee tfaewN 
ill; Hw p( itmt, to A Beak niifinec. J*. 

Q.**, Alkt itlt Agreed, ibii it it bo excufe fi»r 

iff jbdHigltwBy^tliAt be laid tbcia eufy 
bird Md mtt ^ AMAilte p«opJei’ might have a peiihi^ 
tl|*iAib'thAW^k|4ii<Bfl|^ AMiarni(igi> rjyt 

ltkAbAftiiH»dA^^bhelIigh#Byio be kcoAiModed' 
•by'^lddlbti of lik-feiAbdft, dlfr. bf aM AdjAinieg dttebet, 
‘or'bylHteiia ef trdee lbmgiBg$evl!r k, &e. Aod it k 
flfiil}|r tilw^4dAAAl‘of<1liM!Amhfadj|ottti^ to the Higb« 
wAy, bAgm^#^eMiiBieB fight 10 '1^ hi» ditebeit out 
thAt tBA'Owddt' of laid next Adjoiaiiig to fiitb land, ia 
BotboMkHi^ AlmCi>(ninon*lAwi« to do tiithoot al^citl 
preftriytiAhr'' k'i* kid/ tint the owner of tiees 
bAnging Over An f£ghway/to the annoyince of traveller*, 
itbBWid by thd Cominon4AW to top them: and it ie 
ddbr thAt p)nf other peribn may top them, fo far a* to 
avoid dm npAitoe, Kxttb, 34: Dtit. cap, a6: 

I Hai^ A fH. c» jft. f «A. 

SaI ft i* ndwoiimee iw M tohAbitant of a town to ad* 
Idtto l^eti, io the greet beltee hl» boeto, by rcAtoo 
of' die nde^ty of thectfO, unlefi he fufftr thenr to con* 
dhfite there an litireAfenable time, a RA jfbr. 137, a6,. 

Any one inA^ palling down, dr otirtrwile de* 
ftfoying B cdttimob nnllAce, ai a neAr gate oT hovto 
erefttdfD A HigKtvafi And' it' hath beeA htddea, that 
tbbtA k AO ntel, iit pleading fitoh jnttificattoa ib Ihcw 
that be fiikle damage wta dbne at might be, 1 Rtt. Jir. 
144 : tm Cofi 184 i I Jm. a«i :’xSaH. 4^8. 
'tlbOttgh-aU^dlancet are paniflitble bv Indklment with 
fide aad imprifoAibeat, it ii laid, thar one conviAed of 


faid, thi 

A aulbAeedii the Highway, be ^commanded by the 

jodgmeat tb rAntovO it'ot hi* oiva coft«, (dr. z Rol. Air, 
84: 1 BtuAty F-C. t, 75. f «4. See z Stra. 686 
A’gAtdetedtod id a Highway is a common nuAace, 
bomam it idfetraptr thd pmie io tfaat free and open pAf* 
i^, which they heibite enjoyed and were lawfully in- 
tbied tO) bttt brhdire fAch a gate has conttnved tmt w/r 
^mad, it IhhU be intended that it wAs fet op at Aril by 
coafeat, oa a cbmpofitkn with the owaer of the land on 

the 




HIGHWAY^ V. 


the laying cut the road» u))Whftch cmCc the people 
never any right to a freer palTtge than what they fliU 
^ enjo>. I Ha<vA. P.C. e. 75. $ 9. If one has a pti^t 
ivny uichouL a gate, and agate is hung up« aftiotipn 
the cafe lies for the party hath not fos aray as be bad be- 
fore. Lift. R^p.tSy, 

See further as to nufances in >{ighways poft V : and 
of their punifbment by ilaiuie, polt.VL (A) 4* 

V. As to the ginnal i/cSi i»i n/^tih re^ka to Indiftipehts, 
mpoi^ this Mr. Serjeant Hawkins bms kidtkpm 

the following f tiles : > 

Firft, That it is fafe in every fuch indifiment to Ihew 
both the fhc9 ftm nubich^ and alfo x\it pUee to^hitds, 
the way foppofed to be out of repair doth had ; yet ex- 
ceptions, for want of fuch certainty, have fometunea 
bien difallowed : (Sec 4 Burr . logi : Lucas 383#) How- 
ever it feems certain. That there ts no neoeffity to ftew 
that a Highway leads 10 a jinaSrltcr tbwii, becaufe every 
Highway leads from town to town. 1 fLtwh. P. C. r. yd. 

hh ^ L .a r ^ 

An indiament againlltbepanfhrf Aibr not marring 
a road lcading/ 5 pw of. to B* i* exdeAijeof ana there- 
fore bad : and it is not aided by % fo|ki9U€iir alUgetitm 
that a certain part of the fame Higfvik^t^Auata tM B* M in 
decay# ^Teim Rep. 5 1 3. — See a ^ip* 351 { 

that in pleadwg a publick H^hway it if not neepilary to 
llate any totmiui* So in an indi£lineot for a nufancein a 
Highway, it is not ncccflary to oienuon Xhttetmini* Stta* 44 ^ 

2dly, That it is ncce/lary in every fucb indiament fx- 
prefsly to ihew in nahat place the nufiince compldned of 
was done ; for which caufh an indiament for Hopping a « 
way at D. leading from D. to C. is not good ; for it is 
impoflibic that a way leading from i>. IhonW bt in J?. 
and no other place is alledged. i HatstkP* C* c* j6* 

§ ^ 7 * ' 

So alfo in a prefentment foe Highway muft he alleged 

to lie ip the pariiln ocherwife the parifh is not bound 
to repair. ii|; 4 8 1 But if there be two- 

\ill8 in a pariih. it is not necefTary. in an ihdiflment for 
a nufance. to foew in which vili the nufadee lies. Say» 

) 19. 

3dly, That every fuch indiflment ought alfo certainly 
to (hew /a what part of the Highway the nufance did ex- 
tend, as by (hewing how many feet in length, and how 
II. any feet in breadth it contained ; or otherwife the de- 
fendant will neither know of the certainty of the charge, 
agaiiift which be is to make his defence, ncfiher will foe 
court be able from the record to judge of the greatnefi of 
the oftcnce. in order to aflefs aiincanfwerable foeremlto ; 
and upen this ground it hath been adjudged, that ap in- 
diflment for Hopping a certain part of the King’s High- 
way at AT. IS bad, for the inceriainty tbereoif. Alfo 
it hath been refolved, that the place wherein fuch a nu- 
fanep is alleged, is not fufiiciently afeeruinpd in Aicb fo 
indictment, by (hewing chat it contained fo maby feet 
in length, and fo many in brcadth^^e^iavA/im. 1 Jdawf.* 
F. C\ c. 76. § 88. 

An indidtmeot for a nufance in laying foil in a High- 
way is not bad for wape of' the length and fotadth of c^he 
nafance being foe out. hay 98.-— Nor for a nuiancd'io 
digging two grips or ditches in a common footway. 

for a nafance. (hat a certain Highway ai^ 
bridge are in a ruinous coadatoa* 301. ^ 


4th]y^ That every filth jndiAmeet l&Uft "(hetv, foat 
the wherein e niifiui9(| ts aUedgbd# is a ^mmett Higb^j^ 
•way ; aor *iyhich clufe k,l^h bmu tefolved. That an iaa 
dliSment^ibr,.e, Jiofonce 0 aho rfo ii ^ without adding * 
that it was e HigbW^^ ^ 

grottiMi it feemeth aiioi indktment for a nufongn^ 

to a common footway to foe church of J9. for aifthe 
pariOiionere of i>. is not good 1 yet it mmi, that if thofe 
laH words, vise*^ for all the parsjhifmert of D. had been 
omitted, foch «n indklmeet might be maintained. See 

I A c, 76. § 89, 

,^thly;' That M ts not fefo in an iodiftment againH a 
common perfiAt 1 |ip not repairiiig a Highway, which he 
ought to^have 4oiie in relied of xbtteauraof certain 
leads, barely to fky that he was bound to repair It ra- 
' tionc itknatse terrea^ w^thoar addlng/var. Alfo it is faid, 
thatjn^ an indidment againH a biA>oj>. Csf’c. for not re- 
pairinga Highway, in refped to cercam lands, it ought to 
be (hewn in what capacity he ought to repair it, becaufe 
oM|ierwifo it cannot be known in wgit capacity the procefo 
is to beawarded againA him. 1 tiawL A C. c, j6, f 90. 

If a man charged to repair ratiotu tcnutce, he may 
throw: it upon the parlHi by the general sHiie. Stra, ^84. — 
And it hath been held upon confideration that tatione 
tenura is fuificient without ,y2t«r. 187. Haioktns 

poficively Hates that foe defendant ought not to plead 
fuodnoU debmt repat are without (hewing who ought. 1 
P» C. c.y&A h 94$ cites 1 Bid, 140 ; Carth. 213: 

II MoiL%j%: t%Mod.i$, 

^thly^ That ia every fuch indidxnent the/^( 7 a 11 edged 
againd^ foe defendant muH be exprelTed in fuch proptr 
terms^ that it may clearly appeor to the court to have 
been a mllmce; and for this eaufe it hath been relblved, 

> That a prefentment for diverting a Highway'is not good, 
becaufe a Highway cannot be diverted, but mult always 
continue in foe fame place where it was, hov^foever it be 
obdrufted. and a new way made in another place. See 
f Hawk, C. c. 76. § 91. 

It hath been refolved. That an indiflmcnt againH 
a man for Hopping a Highway in hb own land, is 
good, without laying the oHcnce done vt a arnus. A Ho 
it is faid, 'Fhat a prefeAtmeDt chat a Highway in fuch a 
place is decayed by the default of the inhabitants of fuch 
a town, is good, without naming any perfon in certainty. 
But it bach been adjudged^ than an indi^lment againH 
particular perfons muH fpecially charge them every one ; 
for which caufe it hath been refolved, that an indidmenc 
againH feveral for npt repairing their Hi eecs, that they, 

IS eotutn uteryue^ did not repair them, is not good. See 
1 Hawk, P, C. c. 76. 4 92. 

Upon an indictment foruot repairing a Highway, if 
the defendant {Aroduee a certificate before trial, chat the 
way is repaired, bt (hall b^ admitted to a fine : but alter 
verdift* foecerd^cace is (00 late, for then he muH have .a 
colajlai xo die iheriff, who ought to return that the way is 
repaired, becaafe the verdidi, which is a record, muft be 
anflypredbya re^rd» 215* And where the de- 

fetdants. foroot repairing a common foot- way, 

confcHed focintomeiit. hnd fnb'mictedxo afine; it was 
hsM foat^dieinaner was not ended by their being fined; 
but ^foaf writs of diAriftgat OxtAl be awarded sn infinitum 
tilt the court of B. R, is cerrified that the way is repaired, 
as it was when it*was at beH| but foe defendants are not 
bound xo put it in better repair chan it has been time out 




. nad^a ^ 

it. MLia fiiidr^b rii 
charge hii^^ on attiffM|AM^ 
be n micigatibti of 'hU 
ntijeaeofe for dw^iahabitiate 

Cojrtbion-laiiif^ /of notrepairbgetolAghWl^lt^he]^ 
have done ihe work rtqeired Iqi.ileuifeei Ibf 
are made in aid of the Comm6ii^laor:.aodwhtir"lktdl^ 
cote work is not bISciear* raiei and affeAmdkllpirnrt^t^^ 
inadc« Dah,<,t 6 * 

Ic is faid^ that if the ritWof tide 
come in quedion* qpon.&Modion *a4|F4flld«Hi^^ 
thereof^ a ^etttoidri niay be hit to remove: the IMtAdiksi 
into R,R* , w ‘ 

A perfon may he indited fbr nee repaiiliif: k- hon/e^ 
daiftling upon a Highway which is tukiOttf^ andliko b 
fall down, to the danger of uavellCY^^ whale^tfr be his 
tenure,, which iafuch, ^e is not mateHel^ ^ ^e/l> S57* 

If there be a commoipiboNwaf thrdkgh a cl0feb^^re<^ 
fcription, and the owner of thfotloft pldnghs np the Ivay*^. 
and fows it, and lays thprns^t the dde'oi it# pallbng^ 
may go over another fbot-way in the fame dofe, wiih^tM 
being trefpnireis. IWer, 14^^ Aod if a //xg^Vi^.d'gbt 
fuflicicnt, any padengcr may breakdown tbeidclqA^of 
ic, and gp over the landr and jeftify it till a sf^ddlit 
way IS made. 3 iSa, ‘ * 

Eredling a gate crofe a thphgb' ^ socked, 

but opening and Ihatting at pleafure, bflbihlidsd anu** 
iance ; for it is not fo fice and eafy a padafijh,*is ifthde 
had been no gate; and the ufaal way^f'j^reffing nn- 
fances of this kind, is by indidmenat^ili^t eve^ perfon 
may remove the nuiance, by cutttng.eqjthfOwirtl^dowo, 
if there be occafion fo to do ; and f ihath been&ld, that 
though there arc miiny gates acjkds* /figAicr^^ they mnft 
br mcuntly fet up, and it fliall bc ibetf ndcid by Ikence from 
the King upon the mnoi ati Cfo.Car* 1 84* 
becrt«/tiy. 

VJ. (A) Of HiGHWAva*. 

J . Thf Statute ^uty* 

2, AJJtJJment oj Rata andethir funds fer the Repaid 
oj Hi^hsjoays^. 

3, 0 / the Appotfttpient rf the Surveys ^ astd he duty. 

4, 0 / Nvjances fy Statute, 

5 7 he Nuu^het ^ He fet in Catuaga^ 

6 Of prefenting Highways, 

7. Of levying Affejjments, Pmalties and Forfeitures) 
and ether genet al provifims to enforce the Execution 
of the Ad 

8 . Of Defendants in Adtens on the Statutes^ £p*r. 

9 . Cy Changing arid Enlarging Highways, 

I. By fat, 13 Gi^s. 3. r. 78. §34, which repeals and 
confolidates the provifions of all former llatutes on this 
fubje£l. Occupiers of 50/. a year keeping a team of 
thieehorfes fhall fend the fame and tnve men M do flatntc- 
duty for fix days in every year.-— And fo for another fix 
days in every year for every farther jo/. a year.— Soalfo 
every perfon whofhall occupy joJ. in any other parifh 
than where he refides.— Every perfon occupying 50 /• a 
year, but not keeping a team, (hall fend a team; a perfon 
not keeping a team, but occupying under 50/. a yeai 
either where he does or docs not refide, tp pay the furveyor 

i 


(A). 




%0r. if year id, for every day 
b Ufam and not occupying 30 A 
Him with the team. 

I, aefther occupied or’^let, are 
W the duty; to be fatisfied by 

> wwjiff hf liable as other eHatei, 

I Whoevei^^^llke^sr cfft and horfe> and not a team, 
L ttkiffiflid thb ehd oneiebourer, or pay the compofi- 
ffptiM* of A'e.^nreyor — Pcrfons above iB 
bvd under 60 hot ocedpylng 4 A a year, not being appren- 
iM’ot^lotelllil fenhantf, if they have not othcfWife per* 
fiorlM oreommutod fliifil, by themfelvei ordeputy^ perforin 
ti|e'£jtdfayi^dutyf^A perfon keeping a coach or carriage 
and 00 'team, and not occupying 50 A a year ihall pay 
1 il It^ay (breach horfkor the composition before men- 
tioned 'Jat (hnbpttonof the furveyor— If the carrUgts 
re^niffd'irh not oeteifary, the owners fhall fend 3 men or 

E [y 4i. 6 labourers ihall furnifh tbimjilvte with 

oper ihfiraments TOr the fiatute labour ; and (hall with 
the t^am^, Csfc. wods 8 hours a dny.— If petfons iii not 
ftnd' w. fiifieteht'^Uibburer befides the driver, or if the 
labonrirri difbbey the furveyor, he mnv difeharge (hem 
and recover the forfeiture againfi the mafter,,ws he might 
in cafe none had beCn fent at <ill. ^ 3.$. 

A flCKidwcar^ and one horfe to be n*ckoned a trim ; 
atilt and two horfes p$ two-thirds —And if the duty 
require ft, the furveyor may order ic lo be performed with 
a waggon. } 315, 

^ The fttcveyor (hall |ivc fbur days* notice to the occu-' 
pielri, Cdr. of the fiarnte-duty required, and thedays when. 
(See Ld, RayniM 858.) Perfens making default in fending 
the teamabd men, to forfeit 10 /.—in fending cart, horie 
and man 3 i.^in fending cart, horfe and two men 5 s — 'n 
fending a labourer 1 /. 6 /A— The forfeitures to be ap- 
plied loth<^ Highways; the furveyor to be impartial, § 37. 

^ The ffariifte duly may be compounded for, as the Juf- 
tices lhall direfV, at the rXiC of 4/. 6 d. for a team; z/. 
for a cart and horfe ; 3 s, for a cart and 2 horfes ; and 
4^, for a day’s perfonal labour, § 38. 

Jullices of cities, corporations, (sfc, are to execute 
this a6l within tbesir jarifdieiions. | 54. 

If a necefiity fhould arife in any particular place, the 
Juftices may fuperfede the liberty of compounding, aqd 
order the fiatute-ducy to be performed in kind ; and lots 
miill be drawn which of the inhabitants fhall lb perform 
It. j 39. 

The Joflices may mitigate thecompofition, where part 
of the land occupied lies in another psnfh. \ 40. 

Se£b 41, Settles the manner in which the furveyora 
fhall give notice of the time and^lace for compoundings 
and how fuch com portion i (hall paid. 

Where a draught or plough is kept and no carriage, 1/. 
fhall be paid for every horfe or pair of Oxen. § 42. 

The Inhabitants may appoint 3 feparate months in the 
year for feed- time, hay, nnd corn^harveft in which no 
ScatutC'duty fhall be performed. 43. 

The Stat. 13 Geo. 3. c. 84. § 58, empowers the Jufticea 
in fpecial fefliOns in certain cafes to apply the funds of 
7 \tmpthe roads in aid of the ftatticc-duty on Highways. 

By Stat. joGeo. 2. c. 25. J. 23, Perfons ferving in 
the militia ate exempted from flacute-duty during their 
fervice. 

The 






L exceed per ^outld. 
s of lartdft gri^nted for the rejpair^ of 
hem to the Deft advUntegfc# arid the 


The performance of ^ 
an Indi^ment for notfe|l 
The )nh a bitants of a |(ri 
by Turnpike- trufteei are bb 4 | 6 | 1 bi 
thereon, i BiacJ^. 603, ' 

2. The SefGons may order a^AtOj 
the pound to (}efray the expeoceilinf 
tsc, for the repairs. S/a/, ^ 

If the faqds are exhauftr 4 »^^n 4 
pointed by the a£l, are 
in fufficient repair, the Seflioiisj^a; 
snentfor that purpofe; 'provided tl 
this aflefTmenc do not 
Feoftees or truftees 

Highu ays (hall let them to thelieft advUntagfc, 

SciJions mav cnqure into the management thereof. § 52. 

3 Of the Jppoihtment of the SurO^of, By tVe faid Stat, 
ilGro 3 r. 78 § The d^eeraand Parilhtonet’s (hall 
adeinble yearly on izd of Sipembt? at 1 1 in th^ moroihg# 
when the majority (hail make^ a lift of ten pariQiioners 
each pofTefling areal eftate of ip/. renting 30/. 

or worth 100/. perfonally. — If fluent summer pf 
this defcription cannot be founds Chi defictenpy (hall be 
fupplied by the moft able inl|i|Mitanti««~Wuhin three 
days after, the conftable dull fend a dpby of the lift to the 
Judiceof the divifion, and the origin^ lift to the fpecial 
Seflions after Mtchatlmoi relTion ; and give notice to the 
perfons named^ to appear at the Seftion and accept the 
office of furveyor (if appointed) or (hew caufe to the 
contrary. — ^The Jafticei, at fuch fpecial SelCons Ifahll ap- 
point onct two or more furveyors from the faid^ ]ift> pre* 
lerriog fuch as are qualiiied ; which (hall be notified to the 
perfons chofcn who (hall be (Wveyois for the next year.— 
if any named in the lift refufe to ferve, they (hall forfeit 
5/.— And the Juftices may appoint inhabitants of the 
county living within three miles of the pari(h; who on 
refufal (hall forfeit 50 j.— A furveyor feVving one year 
fhall be exempt for the three, following.— If no lift is 
returned, or theperfon appointed refufes to ferve, two 
Juftices at fpecial Seilion may appoint a furveyor with a 
falary to be paid from the forfeitures, but not to exceed 
J of the 6 d, rate— The Juftices may order the coiledlor 
to return an account of the faid alTeiTment.— Officers ne- 
glecting their duty to forfeit 40 /. 

It Teems that the prefence of the parifti officers is not 
abfolutely eftential to the legality of the meeting, provided 
it IS in other refpeds fair and regular. 4 Bu/r, 2454. — More 
baneyois than one are comprehended under, and Under- 
liood by the word fw'ze^or 10 this ad. See Se£l 5, of the 
ad —If the lift has been improperly procured, the Juftices 
may rrjed it. 4 Burt, 2454. , 

Where a furveyor with a faiary iaappointed, the juftices 
(hall a!(o appoint an affiftant, who (hall forfeit 501. on 
refnfal to ferve, and another be appointed, liable alfo to 
JO/, fo^refufing, and they may then appoint one with a 
ialary.<^An aftiftanc ferving one year (hall not be ap- 
pointed again for tnree years, without his own conffinc. 
13 Gee, 3. c 78. } 2 

The Surveyor (hall give fccurity by bond, if required. 
§ 3 * 

fiy § 5, It is provided that two parts in three of^jthe 
pgnihioners alTembled may recommend a Surveyor wuii a 
falary to the Juftices -^And^ if the Surveyor dies or be- 
comes incapable during the interval ot the Seffions^ 














^ give notice to 

orenetoatnlmebtaby hedgei^ and 
ifg^vmnihdled wSibin^weeiydayaibe Surveyor may do it 
at theoharge of the party oBeadtng, who ftiallalfo forfeit 
d, ^ toi^. f ix« -and Step^, 4f 
The Surveyor fttall uponoach icuform two Juftices ofall 
Highways, l^ges, repairable by tenure which are 

ODt ef fepiir.-^nd tf they are not repaired on notice 
to ehe^ieea ch»rgeable thpy Ihell be prefented at the 
e)^Seetf 1 BtacLtoz; tndporif. 6. 

Juftices aif fpecM Seffions may order which of the 
Highways (baU be firft repaired. ( 25. 

Sed. e6, direds how, where, and in what manner the 
furveyor (hall ered diredion pofts m crofs roads, 

Se^4 27 St 28, State where and in what manner the 
Surveyor may get materials for the repairs ; and j 29, 
bow materials ftiali be obtained where there are not fuf- 
ftdent within the phriffi.^.^s to this latter. See \Buir, 
381 — Tbe Surveyor enabled tocoptrad. ^ 50. 

The Surveyor b to fence off all pits and holes made in 
digging materials,. Ott forfeiture of lar. and on negled 
after noi^e mim 40 /. to 10/. § 31.— Materials dug for 
the ufe of a different parifti than chat in which they he, 
(hall be removed onlybetween the itt of Apt d and ill ol 
November win a hard froft. 4 32. 

The penalty for damaging bridges, mills, between 
20 X. and 5 / at the difcretion of the J uftices. § 33 
Scd. 48, Direds in what manner the Surveyor or his 
executors, tdc, (hall keep his accounts ; which are to be 
examined at a vellry, afterwards by a Jullitc, aud fui- 
ther if neceiTary at a fpecial Seffions — bee 2 Bun 746. 

Surveyors negleding their duty (hall forfeit between 
lai. and 5/. at the di^etion of the Julticea. § 5 1 
If the Surveyor receives money due to the turnpike 
roads he (hall pay it to the treafurer, and how it js to be 
applied. §44. 

4* By the faid S/a/, 13 Gee, 3. r. 78. § 7, The Surveyor 
(hall giie ten days* notice to the Januholclcrs next ijj m- 
ing the road to cucandprune their heJgCb, and upundciault 
the Juftices may order the fame to be done , and il iuih 
order is not complied with, in ten dav b, the Surve>or ihall 
cut and prune ac the expenue of .he own^ of the land. 
Who (hall pay d^er and above 2 tor every 24 feet of 
hedge, and 2 /. for every tree; and'fee §i 2 3 f this ad men- 
tioned under the laft head. 

The landholder (ball make proper ditches and drains, 
and keep properly (cowered and in repair on pain 
of lOx. 4 8.— And where the old ditcbcH are not (uffi- 
cient, the Surveyor (hall order new ones^ to be made § 1 4. 

Nojjfia///fre or bu(h whereby a man may lurk, ihall 
(land within aoo feet of a Highway Sec /?«/, fVinchtfin 
( 1 3 £// I 9I. 2.) r. 5 ; which was repealed by 7 Geo, 3. r. 
4a ; but revived by 8 Gee, 3« c. 5. 4 3* 

Scdl. 





r 13$ pf Itbt&idsft, tfOm 3 ,'fi^ 9 ^ ditp£ti*ih€ 
feaibii in which hedees fbatl he prutted ii^ tr^s Mled» 
mNo tm, btt^ or ftrOh ftafifgrow Vtrkbiia tf from 
fbe centre of an3K Highway^ iinleftfor ornamenr^l^A i 6 » 

Whoever ihall lay any Aone, j^ber^ Wr. in a High- 
* t9'3y for five days fo as to obftridPor injure the fame> (ball 
forfeit lOi. §9-*Andif not removed within five days 
after notice by the furveyor* it (ha|l be fold. § io»-— 
Obllru^ions by carriages, onlefs for a reafonable time to 
unload, forfeit 10/. § li* 

Penalty for incroaching upon Highways 40/. and *the 
incioachmCnc may be taken down by the fiirveyor. 4 64. 

No ale-houfes fufiered on bridges where tolls are kept, 
on penalty of 5 /. § 63. 

Penalty for damaging banks, caufeways, mik^fionest^c, 
from 10 j. to $ /. or commitment to the houfeof correc- 
tion § S 3 - ['^'he fame provifions are made as to turnpike 
roads by 1 3 Ceo. 3. r. 84.] 

5. The number of horfesin the feveral carts and wag- 
gons with wheels of ^rious breadths is fettled by § ^6, 
of ihe faid Stat. 13 Gto, 3 f. 78; and the lime of profe- 
cution for penalties is fo limited by § as to render it 
nccclTary for nn informer to be pretty diligent. 

jullices at felTions may licence an additional number, 
and ftop proceedings for the forfeituic. §§ 58, 59. See 4 
JSun 2260. 

I'hf* owner's name, to be painted on all carriages 
on foilciture of from 20 <. to *; /. § 59. 

Pi-nalty foi lughgent or impertinent behaviour of 
drivLis not moic than 20 j. if owners of carriages, or 10 j. 
il not , uho ni.i> be appichended m njutihout fwmrant 
b) a pel ion feung the oficnee committed: 4 60. 

Tills llatute does not relhain the Sut>jpdt, who receives 
anv injury by a diivcr, of any carnage, from fuing 
the ownci thereof at Common law, or from punifliing 
thednver for vviiful offence, by in iflment, as the nature 
of the cafe may require. Put then the party profecuiing 
muff v^aive the benefit of proceeding, under this ffaCute, 
in the fiiminary way thereby prcfcrihed. J M, 

I'hc forma to beobferved in pioccedings are fettled in 
the fuhedulc annexed to the adt — Abffrads of the adl are 
10 be giien to the furveyor. §§ 70, 71. 

6 Urder the faid St'it. 13 Gto. 3. c 78. $ 24, (and fee 
4 81,) [uffices of .iflifc upon view, and jufficcs of peace 
upon view, 01 on information on oath by the furveyor, 
m.iy prefent at the affi fes, great feflions of or 

quarUi kll-ons any Highway, caufeway or bridge out 
of repair, wi hin the juri/Jidion and county where they 
jit; — And uo filch pufeniment nor any indidment fliall 
be temoved by crrtiij}mt [on the pnrt of the defendant 
(rt)] until tiavcifc ana judgment — Put if the right to 
repairis in queffum, ihe defendant w//yieniove thepiocecd- 
mgs — Ana every iuch pulentment (hall have equal force 
as if It liad been found by a jury. — Saving the right of 
tiaverfe a> to the fat.! of non -repair, as well as to the right 
of rppauing — '1 he juffices may order the profecution to 
be at the cxpencc of the limit, and onconvidion may fine 
the offender 

(a) On ihe part of the profecution a prefentment may be 
removed before traverfe and judgment; for the re.ffndion 
was to pi event delay hy d^fnuiunts, Loup.yS, And if 
the Quarter Sefiions exceed their authority; as to order a 
furveyor to make out his account before a fpccial feliions, 
iuch piocccdings oiay be removed by a ccrtiotan and i 
VoL 1 . 


thtif power in fuch cafe is not original but 
appdlate« tb^vAins i. c, y6, § 86, and the au- 

.cborJsiea cheHt cited : And feo z Stfa. 1209 

iCfCMfc compellable by to receive a 

g^ral trav^fe* 1 468, 

[Since coiepHiipg ihe above abfliad, the St.u. 34 G 0, 
3, C*74, WAS peffedfcpeeling 34, 33 .1 39 of the Stat, 
13 ^*?9.^3, ir*7$j end rc-eonaing them in dll paidculais, 
except as relates to poor and indigent peyfm ; whom two 
Juftices, in fecial or petty feflions, may as they fee fit, 
on their app(ication» excufe and exempt frum perform- 
ing any perfonal labour, and from paying any compo- 
ficion in lieu thereof.] 

7. AfTelTments may be levied by diffrefs, and the fur- 
veyor lhall be a competent wicnefs. Stat. 13 Gto, 3. c, 78. 
§§ 68, 69. 

Forfeitures, fs'e. to be levied by diffrefs. §§ 73, 74. 
Convidions (hall be made on confeflion, the oath of one 
witnefs, or view of the juflice ^Inhabitants competent 
witnefles. § 77. 

The profecutor may proceed for a forfeiture above 
40 /. either as direded by the ad, or bv adion of in 
a coifrtof record, and recovering fliall h'aie double coils. 
§ 75 - 

It may not be improper to obfvrve, thi-ic there aie very 
good opinions, againll the genet ul method of declaring 
in debt, diif'ded by the ad, and th'it a dedara icii, thus 
framed could not be fupported, on dcmuirci ; for, thu 
ad creating a variety of offences, where the forfeiairc is 
a pecuniary one, the defendant cannot be p'cpar^d to de- 
fend the charge, not knowing what may he given in evi- 
dence on the trial, i e. what kind of offence may then 
be alledged againir him, but fuch declaration being di- 
reded by an adl of pailiamcnc, it is a very doubtful 
point, M» 

Ten days notice before adion commenced and nono 
to be brought after a month § 82,] lus expiicd. 

§ 76- 

No dillrcrs unlawful, or the party to be deemed a treH, 
pa/Ter for want of foim. § 79. 

The couit may award tolls to cither pany, according 
to the circum fiances. § 65. 

A defendant iiididcd for not rc^t\\r\r\g t at i,ne Unui oa 
fliall on fubmiffion pay cofls 1 hi tik 602. 

All forfeitures fliall be paid into the h.inds of fuck 
perfons as the court luflidiiig them /hall diicd for the 
benefit of thcHighw'ays ; on penalty, for the mir.ipplic'’tion, 
of double the fum icceivcd -—And if any forfeiture is 
levied upon a paiciculnr inhabitant for the default, or cn 
account of tlic pariih, the feflions may caufeu raic to be 
levied within one month by the furveyor for reimburfing 
him. § 47. 

The court vvill alfo grant a mandamus for a rate to rc- 
iniburfca particular dtjltul foi a fine paid on the convic- 
tion of another dillrid in the fame pariih, both bound 10 
repair ; but fuch mandamus muff be fpecial. Dot^, 422 : 
Sit a 211. 

The pariftiioncrs may agree to bear the ch.irges of 
any profecution or defence. 66 — But public notice 
fliall be given of every meeting of the panfh 4 67. 

Forfeiture for oppofing the cxeciriion of the ad, and 
on officers ncgleding to execute war-ants ; fiom 40 r. to 
10/, or impnibhment till paid $ 72. 

4 P Jufficca 



HIGHWAYS 

• Juflices are empowered tb adinln!(ter oaths for the pur- 
poles of the 5 on giving fit notice they 

imay hold a fpreial ieflions. § 6:. 

8 Perfons aggrieved may appeal to the Quarter fedion.^ 
giving notice thereof within 6 days after the caufe arofe, 
and eniei'ing into a rccognifancc with one furety within 
4 days after notice; and on noiice of luch appeal all pro- 
ceedings to be returned to rhe fclhons on pain of 5 
'I he feliions lhall h'^r the appeal in a fummary way. and 
decide ftnalh\ and eward colts i.s the dctifion lliafl be. Stat, 
13 Geo^ 3* J Hi. 

Limitation of actions 3 months, and treble cods to de- 
fendant. ^ ?2. 

9. Ry the f.iid St at. 13 3- r. 78. § 15, Every pub- 

lick cari\/ay (hail be 20 feet wide, and every horfe-way 8 
feet wide. 

Two julllces, upon vicw% tT.av order Highways to be 
widened or diverted ; fo ?s not to exceed 30 feet in 
breadth, and lb as not to down * ny building, or in- 
croach on any garden, court, tr yard. — 'Ehc lurveyor 
lhall make fatisfadicn to the owners far the grouad which 
lh.ill be necelTary for futh purpofes. — If the owners rttufe 
to treat, or cannot be found, i r wid nor accept the fatis- 
failion offered by the furveyor, the fefliDns upon certifi- 
cate (h'jll irnpannel a jury who Ih.id affelV ihs value, not 
exceeding 40 years, purciijfc ; and upon tender thereof, 
rr leaving the lame with the cieik of the peace, the 
ground fli ill be for ever divcilcd and become a publick 
lligluvay — Dut all fulnerrancan property of \alue 
V hi^ h can be acquired without injuring the furface of 
the Highway is f.ived H) the owners of the land.— And all 
timber r4nd wood thereon niallbe felled within a month, 
and l.'iid upon the adjoining land fur the benefit of the 
owner; and thefeflions may ojder a rare, not exceeding 6./. 
in the pound yearly, to pay for fuch puich-afc, § 16. 

The old Highway to be fold, in which a ptelcrence is 
to be giien to the occupiers of the adjoining; lands ; and 
if it lead to any land, houfe or place, the lale lhall be Tub- 
jed to I'tirh right of paflage.— And upon tender or pay- 
ment of the money, the land lhall veil in the purrjuiler, 
faving the right of all fubterranean prop-rv to taule 
who would otherwiic have been entitled. § 17. 

If the jury lhall alTefs a greater fum than what the fur 
ve^or offered, the colls lhall be paid fjoin the furveyor’s 
fund ; if a lefs fum, by the owners of the land. { 18. 

Two jullices may divert any Highway, not in the lltii- 
ati‘)n before deferihed, if the owners of the land through 
which the new road is to pafs will confentj and may pur- 
chafe, Hop up and fell, as in roads to be widened or di- 
vcj led.— Perfons aggrieved by any fuch proceedings, or 
by any writ of W fcW damnum for this purpofe may ap- 
peal to the next I'effions [See HazL^^tui^ i. c, 76, § 

51. in the notes.]— No old way lhall be llopped up be- 
fore the new way is compleated. — New Highways which 
have been acquiefeed in for 1 2 months lhall'become incon- 
trovertible. § 19. See Dou^. 749 : 2 S 6 ow. 28 : L^\ 1 234 ; 
IV. Jfin. 296 ; Ld, Raym. 725:3 Cttmtn. 36. 

No common land lying between the fences of any old 
Highway ihall be inclofeci.— And land between the 
fftjMi not being common, exceeding 30 and not e.xtend- 
ipgf to 50 feet in breadth lhall not be Hopped till fatisfac- 
^bn is made to the owners for all the land exceeding 30 
kec. — ^And if the old road (hall have pall through com- 
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mon land, or if the fpacc between the fences, the land 
not being common, lhall exceed 50 feet in bic.adth, the 
refpcaivc owners of fuch land lliail hold and enjoy the 
old Highway, making fatisfaftion for the firme. § 20. 

, Where a footway is diverted through a different part of 
I the fame lands, no fatis^'iulion lhall be made, except tha^ 
new road lhall be longer, or tnat part of the lanS'of 
greater value. — If the footway lhall not go through the 
lame pej;foa*s lands, fntisfa^ion lhall be made to the 
owner of the new land by the award of two perfons and 
an umpire. §21. 

Two jullices, upon view, may flop op and fell, or may 
divert nil Highways which are ufelcfs and burdenfome to 
the parilh. § 22.— Rut ihis is not a general power; but 
tied up to a particular cafe ; and is given only where 
there is a new road to be fet out. Page y, Ibivuid, Ca d, 
Ca. 228. 

It often happening that a Highway is in two*pa ilhes 
(See ante JII,) and even frequently that the boundaries 
of parities pafs through the middle of Highways, the 
Sta/. 34 r; 0. 3. c. 64, provides, tint on complaint or 
application by a furveyor, two jullices may determine 
what parts of Highvva)s lying in two paiiihes lhall be re- 
paired by each; lor which purpofe they may ouler bouiid- 
ary hones to be erected, anJ annex a plan of the High- 
uiiy and ihedivifion of ir to their order, which plan is to 
b«: filed by th; Clerk of the peace ; the colU ol fuch oidtr 
to be paid by both pariflics. 

(R) 0 / ^urnyih roadi 

TliC Turnpike Reads of Euojivid .ire pl.accd under tlie 
mamgement and ciirec'Iion of certain truJljos, who aic 
ulu.illy appointed by the refpeCtive ixtU of parliamc-nc 
occ.,rit)nally pair d for the making and repaiiini; p.iiticu. 
Iiir roads. Rue the pO‘vers of tlidc being Lfi'fipcd 
CO fwparacc an J diiliuH objecT, it wa^ tiio ighc expedient 
top.ifs fomt gent ral laws wlrch llioulJ .jpply in common 
to ai! irullecs an 1 turnpike roaJa in genual througno it 
ihi* kis'gdom. — haJj's Har'':. P. t . c 7 >, J y. 

I'he kill gencial luinpike and th it now ,n f.rr, 
the S/u ijG.'iy. 3. c. and tins ait bs 2! f/. ^ 3. 

20 is exterdtd to ail .11‘ts of parliament in. ^ e ik u’ it, i^r 
to be made heieaftcr lor the purpofe of regulating p..i- 
licLlar turnpikes. 

J i anal) zing and abbicvrating this a6> the e'orc we fl rll 
folloiv nearly the plan of the lall ingenious editor ot 
H'tivkinsy referring to his book for fuller information, 
Confidering 

1 . 7 */je Ttkflees ; tlctr iiluahjLatun, aud Duly* 

2 . fPei^huig Eny'ies. 

3. Carnages ; and i hr it Tells* 

4 . E\£tnjtioKS ffjtil Jell. 

5 . S'atute Dut f and Repaits, 

6 . Nuijames, 

7 . SuhjCTibns and Abt tgu'^ees. 

8. Officers, then Du/v and R^fponjllil /v. 

9 . 0 / aiepitHg /{>/ Poivctj oj the A SI, and in- 

forcing this A^l* 

10 . Of dtfiroying Tufufikc^Qates, s5V. 

I. A Trujlet mull poflefs realty of 40/. a year, or 
800/. pcrfonalty, or be heir apparent to ravty of 80/. 
a year.— And take an oath of fuch qualification betoie 

iwo 
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two Tufticas ; on penalty of 50/. and iii^an aflion it it in- 
cumbent on the truHec to prove his qoaJihcation, Stat. 
l^Gec. 3. c, 84. 4 44. 

No Publican (hall be a Tra(lee» or a£l under them as 
Colh^ot of tolls, Co’r. but he may fa}/ 7 t the lolls, if he 
* employs a perfon to colle6l thei^l § 46, 

Adiing as a Truitee is evidence of being one. § 64. 

Where the fird or any other day of meeting has eiapfed, 
any ^ Trullces may appoint a meeting ot the whole body, 
on giving 20 days notice. § 49. [explained and amended 
by iSM/, iSGto, 3.C. 63 § i.J 

No meeting (liall be adjourned longer than 3 months ; 
and all bufinefs is to be done between lOyi, M. ^ z P,M, 

§ 50- 

If Tiudees exceed their power in eredling gates, the 
juihcc^ may order them to be removed. § 51. 

Trullees may adminidei oaths ncceflhry und«r the adl, 
§ 8^. 

ocven Trudees may farm out the tolls by audlion 
Uf on one month’s notice, deferibing the particular tolls 
to be Jet, and fpecifying their produce the preceding 
year. ^ 31. — The fame fedion direds the method in 
whuh the bidding at fuch audion ihall be concluded, and 
that farmers of the tolls Ihall not take more than the re- 
gular rates on penalty of 5/. on them, 0140;. on the 
gate-keepers. § 31. 

Seven TrulUes on a month’s notic-e may reduce or ad- 
vance the tolls as they fee convenient ; but if the toll 
is mortgaged, they mull have the confcnc of four fifths 
ot the credicois, ^ j ; 

Five Trullsci m ly < ted p’ofecuticn for ninfancos at 
the expcnce of the trull, prov.dcd they can prove the 
fad by one witnefs. § 47. 

Two Tiuilics may fiipply the vacancy of toll keeper, 
till a gt uei il meeting § 54. 

The 1 j ulh i s may agiee lor pn portion of repairs with 
thofe • o .ire Dound to repair by re«iion of tenure, inclo- 
lii r, t?' j 62. 

1 hi-y ili ill iiang up at the toll gates tables of the rates 
of toll a-fiJ of tile diricrent wtights and number of Horfes 
al ).M 1 Lo LirrK.ges, § ( 6 . 

liny Ih.ill cjtd mile-ilones, diredion polls, flood- 

I 0115,^^1 § 41. [And Ice VI. (A) 4] 

2 1 ivc trullces may order Wcighing-cogines to be 

e fi’ch wiihm the.rjujifdidlion, as they fee 

prjj M S/, 7 / i3G<f.3.c84 § 1 . [See i 377.] 

No (lb* p ue to be creded, unleG on order of n///e 
liufloes ( c n^a in ijoriiy prtlent) on 21 days notice; 
and no i( 11 to be piii foi palling only 100 yards through 
the biinc, uiileij over Ionic cxpcnfiic bridge. § 34. 

'1 lie iMlcieiu buiihciib which carnages arc allowed 
nrc lutled *.t 1 .ige by § 1. and the additional toll to be 
j>aid for c\ ji \wiglu, determined by S//?/, 14 Geo. 3 
, ^2 § 2 — \iul by ^30! the laid ad 13 Gto 3 r* 84, 
c linages employed in hulLindry or in carrying manure 
aic cxenip ctl/rom being vveighed. 

Any irullee, ollicer or creditor may caufc carriages 
not pallid above 3*. o yaids through any gate to return and 
be weighctl cmi remicring the driver i j. which fliall be 
refunded il the weight is found cxccflive. § 3. 

If the toll-keeper ncgleds to weigh carriages, 

01 to receive the additional toll, he fliall forfeit 5 A § 2. 

The tiuilees fliall nicke places within 300 yards of 
f\cry gate, for carriagtb to turn.— A lift of the trullces 
and ofiitcrs, Ihall be'hung in the houfc of evciy gate 


where there is a Weighing-engine.— A drivet refufing 4# 
return ihall forfeit 40J. and any peace officer mayr drive 
the carriage back to be weighed. § 4. 

The quarter iefiions upon complaint may order Weigh - 
ing-cngincs tq be eiededt § 7- and whc.c two loads meet 
the troftcesmay cred one Weighing engine for both j 8 
No compoiirion to be made for tollsi uiiIcA the CuU 
riages have fellies 6 inches broad ^ 9. 

The penalty for endeavouiiog to evade the tolls I v 
unloading goods, before the carriage arrives at cl 
Weighing-engine 5 /. — and the driver may be c(;i nniitu! 
to the houfe of correflion for a month. § 10. — Penalty 
on endeavouring to avoid the Weighing- engine ; on tJie 
owner of a carriage from aoj, to 5/.— the drivci f.um 
10 J to 50 /. § I I. 

Toll gates ought not to be erefled in the middle of 
great towns, fo as Co obflrud the necciiary ioterccuiic. 
I Burr. 377. 

3 Sedl 13, of the 5 /^/. 13 r. 84, explains at 

large the number of horfes allowed to carriages accord- 
ing to the breadth of their fellies, and the penalties on 
tranTgrelfion 5 A on owners, and 20 r. on drivers^ / 
'i'wo oxen equal to one horfe. j 67. 

Carriages to have names and defaipcions. 4 68. [Vide 
Bun. 2258.] 

Carriages going on 16 inch rollers may be drawn with 
any numoei of horfes. ^ 14. [and by S/u/. i4G<?tf 3. r. 
82 § 5. Ihall only pay half- tolls } 

On profecuuon for penalties, infirmatlon to be made 
of the olTcnce within 3 days, and uflion commenced within 
one month. § 13. 

Penalty for taking off horfes and altering the djftance 
of the wheels to a\oid the toll. 5 / § I7> 

Penalty on perfons p«ifnng through gates without pay. 
ing colls, or alTauIting coliedors, relcuing cattle, ^r. 
between 40/. and 10 A §73 

Truflecb may allow a lullicient number of horfes up 
hills, riling more than 4 inches in a ynid. And one 
juilice may flop profecuuon for pcnalticb in drawing with 
a greater number of horks ihan allowed; if it appear 
ncccflary from deep fnotss, ts^c. §18. [See Highway 
afl §59] 

No carriages with Icfs than 9 inch ftHics, ftia’I be 
drawn by horfes in pairs, cxLcpc Inch as k»\.ng 6 inch 
fellies, Ihall be permuted by 7 tiiiiUcs, and except 
cariiao^s drawn Lv 2 ho'fts only, § 20 

julhees in may hcentc an intreafcd number of 

Iicries. ^ 59. 

Any perlon may appiehend the druerof a carriage 
not marked, or drawn by too many horfes, § 21. 

Extraordinary high lollb for panic u*ar roads may be 
reduced by 5 trullees. §22. 

4. As to certain exemptions from toll, — See und^j- the 
herJ immediately preceding, as lo rarri.if;cs mow g 
on rollers ; and under Div 3 as to Cariirges emp f >cj n 
hulbandry ; and as to the former fee allo ^ 26 ul the 
No exemption fiom lolls Ihall b* taken !>> c..irji^<s 
carrying any DmtH/Jut kind of*gooj‘', i i.tf^ iluy h.uc 
6 inch fellies (except by cAriia: es cmplojtd in hulband- 
ry.; Sfttf i-)Go 3. c. 84. 

And no exempiiou iliall I e by cirri^ge* v. ih 
6 inch fellies, unicis the tin* of li tellies lie li.ir, or 
do not deviate more than one inch liom aflat furface. 


No 
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• No cliaife-marSnei coach, landau, berlin, chaife, chair, 
cahith, or bcarfe, nor any royal artillery or ammunition 
c arriagc ; nor any cartdraun by one hoife or twn ox jo; 
nor any carriage of 9 inch fellies, c.irrying on\; block of 
Hone smd piece of timber, — fliall be lubjed to the 

tolN of ibis ad. § 27. 

No toll >fliall be taken for carriages working on the 
repair of highways or turnpike roads. § 60. 

No toll {hall be taken for any horfes of foldiers or 
officers on their iri.irch or gn duly, nor lor any baggage- 
waggons; nor fli.ill fuch carriages be weighed at any 
ei)gioe. 18 Ct). 3.V. 63. 

The mail-coaches aie exempted from toll by S/a/. 
25 Geo, 3. c. <;7. 

Perfon? taking fraudulent advantage of anyexemptions, 
{hall foi leit between 40 f. and 5 /. 1 3 G. 3. r. 8 § 28. 

5. The Surveyors flmll fee that the duty required by 
thi feveral particular Turnpike ads is done, and that the 
compolitions arifing therefrom are applied to the repair 
of therefpedive roads; on penalty, of 40 j. — \nd when two 
triift-roads lie in the fame parilh, and the duty (hall ex 
cecd three days, the jullices (hall apportion the duty be- 
tween each road. S/a/. 13 Geo. 3. c 84. § 32. 

No Surveyor (hall gather ft mes without the confent of 
the ownersof the land, or licence frr>m a jullice, after the 
owner ftiall have been fuinmoned anU reluic to appear. 
^61. 

S.itisfadion ftiall be made for materi.ils, §71. in the 
fame manner as direded by the Highway ad, § 29. 
And by § 36, materials may be coniradetl fur (out uo 
lurveyor (hall have any iharc therein, under forfeiture of 
10/. and being incapacitated). See Highway ad § 50. 

'The inhabitants or perfons who were liable to repair 
any old road, fliall continue liable to repair any new road 
which may be made in lieu ol the old one — And if the 
parties cannot agree in what propoition they arc I'able 
to repair it, it (hall be fettled by two julhees: for which 
propoition, a grols or annual fum may De fixed to be 
paid, with the conlcnt ol the parties at a Veftry for llut 
purpole. § 63, 

JJut this does not extend to the repair of wails or 
fences on the lides of fuch new roads, only to the lui/atc 
of the roads. 2 Tttm Rep. 233. 

Where Turnpike loads arc indiiled, the Court may 
proportion the fine and cofts between ihc inh.ibiiants and 
the Trurtees ; but fo as not to endanger the Iccumy 
of the creditors. § 33. 

6. If ihc Overleer of any Turnpike road fliall fuffier 
any nuilance, ((uth as heaps of Hones, rubbifli, ) 
to tpmain for 4 days, within 10 feet on either fide the 
inidcdc of fuch load, he fliall forfeit 40 s, Stat, 13 Geo. 3. 
r. 84. ^ 37. 

As to nuifanccs by encroachments of other perfons 
within 30 feet* or the road, a penalty of 40/. is 
impofed, in the fame manner as by § 64, of the High- 
way adl. § 3 8 • 

7. Subferibers who ftiall fign any writing to advance 
money, (hall be bound by their fubfeription, and on 
21 days default, the Treafurer may fuc for the fame. 
S/at. 13 Geo. 3. c. 84. §35. • 

Mortgagees of to'Is, having pofleflion of them, ftiall 
accoi’iit, on oath, for aM the moni-'s which (hall (bcome to 
their hands, after I4 days notice from 5 Trullecs^ or for- 
feit 10/. § 52* 


Penalty for a mortgagee holding over after his money is 
paid — Double the money received, and treble col^s. § 53. 

8. If a difcliarged gate keeper refufes to deliver up the 
toll-hou(e, within four days after notice of a new 
appointnuent, any jullicc may order him to be removed, 
and put the new Loll- keeper in pofleflion. S/ai. 1 3 Geo. 3. * 
r. 84. §5/|. 

Gate-keepers and toll-gathercs s on notice from 5 Truf- 
tecs, (hall account for mouey received by them, on 
penalty of § 55. 

Noperfon redding in a toll houfe, (hall be removable .as 
a pauper, unlefs chargeable; nor (hall he thereby gain 
a fettlement, or be afllflcd to any pubikk or parochial 
levy. ^ 56. 

Ciaie-keepcrs permitting horfes or carriages not allow- 
ed by the adf, to pafs the gates (hall forfeit 40 j. ^ s/. 

All ofiiccis, their cxecutois and adminiflrators, iliall 
within 10 days, after notice by 5 rruilces, dclncr up all 
books, isfc'. on penalty of 20/. § 45. 

Treafuiers and Surveyors fliall gi\c bond for the dif- 
charge of their duty. § 65. [which bond by \V/<7/. 23 Gtc, 
3. r. 18, § 15, miiit be on (lamps.] 

Officers of paiifiics and of tne trufl ncglccling to put 
the ad into exccurron, fliall forfeit 10/. § 73. 

Julticesmay ad noiwiihllanding they are ci editors. § 74. 

9. When the powers for providing mateiials, enlaiging 
.and turning Turnpike roads, fife, and calling forth the 
lldtute duty, arc inifr^dual, and when mt^re ample poweis 
a.e gi\cn by the Iftgluvay ad ; the Surveyor of tiie 
ruiu|.ike roads, with the appiobatio.i of the Truilees 
may cxecure and enforce ihtfe powers, for the bjntfit of 
the 'rurnpskc road*., under the rcflr.dions in the llign- 
way ad S/ar. 13 Geo. 3 (. 84. § 70. 

The Highway and 'Fuinp-kc ads arc fnnilar in the 
fjl'owing j).ii ticular^, v/.. §72 jqF tlu Tii-niike id 
anlvvers to 70 of the Highway ad — ; 4 to 77 7ii. — 

^ 7, to 73 — 77 to 74. — ^ 78 79 to ^ i; .1 76 [exiejit 
the foum-r, rhr I.iitcr e/ou/j/t to. Is ] 5 to to 79 

— ^ 8 1 to 80. — § 82 &. 83 to 81. — ^ 85 to S2. For ail 
which fedions of the Highway ad, fee bcioje \ I. (A), 

10. l]y S/. I Grj. 1. ft. 2. i 19, I’ode/troy ..ny pub- 
lick 'J'urupike gate, or the rails or f/ nces thereto Lt loug- 

(ul)j\’Cis the oflciicitr to hard iabouj loi 3 moiulis, 
and to be pul)ln.k»y whipped. 

iiy Sta/. 5 Gt’Q 2. r.33, On convidion at the ainf^s, the 
offender niiy be u anfported for 7 vears — and on .i lei end 
ulrenoc, or on dt molilliiug a*')' I'utnju .e lionle, lie ll ud 
be guilty of felony and traniported tor 7 yc.tr-.. 

Jn bo:h thefe cafes the piolcciuicn mult be within G 
months, and on the convid*s reluming from tiauipoita- 
tion he lhall fuffer dCcuh. 

By S/at, 8G<<?. 2. t. ..o, Perfons guilty of the above 
oflences, or deflroying .11. y chain, is'e. plated to prevent 
perfons from pllfling without piying toll, or icfcuiii' 
any offender, (lull (uffer death without bencri. of clergy. 

The two laft mentioned aiits arc made perpetual by 
flat. 27 Geo. 2. c. i 6 . 

By /7n/.‘'i3 3. r. 84, if any perfon fliall commit 

any of the offences afortUid, or (hail defltoy .my cr.u.e 
or machine for weighing cairiagcs, coXi. he (hall be iiaul- 
ported for fevrn years, or committed lo priion not ex- 
ceeding three years at the dilcietion of the Court. 

By the lafl mentioned ad it is provided, tiui: un'cfs 
the qfFcnder is convided within twelve month-, the.hun- 
d'ed (hall make fatisfadion for the damig"^. 


Ill ;h. 
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HIGHWAYMEN. A reward of 40/. ic gU^en for the 1 
apprehending and taking of a Hi^lnjayman ; to be paid \ 
withyi a month after conviftion, by the fhcrifF of the 
county, ts'c. Slat, 4 iiiT’ 5 Jr. iS M. c 8 Sec tides RMay ; 

• HlGi ER, A name frequently mentioned in our (la- 
tntes,'for a perfon who carries from door to door, and fells 
by retail, fmall articles of provifions, they are laid 
under various redraints by the iUiute laws. See titles 
Game ^ llolulays ^ Hawkiu, 

HIIS TESriBUS, Words anciently addeflf in deeds, 
aficr Tn cufus ret ttflwionum ; which wUttLjfes were firft 
called, then the deed icad, and their names entered 
down but this clauie of h is tcjiihis in the deeds of Sub- 
jedls has been difufcd fiuce the leign of King Htn 8. 
Co Lit, 6 See title Dnd. 

IIINDENI HOMINES, From the Sax Hnukt., i. e. 
Souetas ] A focicty of men : and in the lime of the Saxofts^ 
nil men were ranked itita clajjes, and valued, as to 
fatisfadion for injuries, according to the clafs they 
were in , the bighejl clafs were valued at twelve hundred 
Ihillings, and were called lucifLtnimem : the muUle clafs 
valued at fix hundred fhillings, and caller Sexhimlmtn ; 
and the at ten pounds, or two hundred Ihillings, 

Cilled Tiv)lnnJ?ntnx their wnes were termed Ihndas, 
Bijnpt. Ltq. Alfrtd cap, 12, 30, 31. 

IIINE, Sa\ j Rather perhaps Hind, A fervant, or 
one of the family ; but iv properly a term tor a fervant 
in hufhindry, and he that overfees the rcll is called 
\{\^ Majl 1 hut, Stat \:R i c 4. 

HINEFAKH, Sax. I //i, a ftivant, and fatt, a going 
or pafiagc.] Signihesfhc Ijfs or depatiuie of a fervant 
fi om his mailer, Domt/day, 

illNhCiELD, %t^Utd^tlL 

HIRClftCUNDA, The divifion of an inheritance 
among hnu, Sax, 

IIIRD, Domejiua lel mtiinfrca famtlta. hitei , Bla. 

I 12 Fiki. 2 * hloj . 48. MS. 

HIREMAN, A Subjed , from the Sax. Iltratty i. e. 
Obiiluiy to obey; or u may be one wdio ferves in the 
King’s hall, to guard him ; from hud^ aula, and man, 
him. Dh F)tj 7 H\ Cinvell. 

HIRING. A contrad by which a qualified property 
may be transferred to the / no. Hiring is always for a 
price, flipcnd, or recompence. By this conn ad the pof- 
iv*llion anti airanfient picperty is transferied fora paiiir 
culai time or ufe, on condition and cgrecincnt to rellore 
the goods tiJc fo hiitd, as foon as the lime is expiied 
or ule perfoimcd , tvigcther \vi h the price or flipei.d, 
eithtr exprefbly agreed on by the parlies, or left to be 
impl etl by law accoiding to the value of the fervice, 
2 ( omm 454. See title Ba Imtnt ; Poor^ {^Settlement of,) 

IHRST OR HURST , A little wood, Domejdny, 

HITH, See Hytbe. 

HL \FORDSOCNA, The Lord’s protedion j from 
the Sax. lilajouly domniusy and fierty hhettas, Nee domrius 
honvm libno hlafordfocnam Ltg, Addfiaitytap, 

HLASOCNER, The benefit of the law ; from the 
Sax. ItXy and jQ.n, Itbtrtas, 

HLOTH, An unlawful company^ from feven to thin v- 
five. Sjii de hloth fuerit aicufitu^y ahneget per centum 
\ijnti hidciit vel fit tmendit ; that is, he who is accufed 
for being at an unlawful rout, let him purge himlclf ut 


HOK 

faermentaMus qmt h qui ito htdas adlmatkr\ dr, 
him clear bitofeif by a muld, which is called bhthhta 
Cowell, 

HLOTHBOTE, A muld fet on him who is in a riot, 
Fiom the Sax. hlothy turmet, and bote, lompm/atio. See the 
preceding article. 

HOS F-MEN, An ancient gild, or fraternity at Kew- 
ca/iU-upon-Tyne, whtt d^alt in Tea coal; they are men- 
tioned Staf. a I Jact 1, cap, 3. See title Ceah. 

HOBi.ERS OR HOBILERS, HoMiani,] Were light 
horfe-nien ; or certain tenanu bound by their tenure to 
maintain a little light horfe, for giving notice of any in- 
vafion made by enemies, or iuch like peril towards the fea 
fide; of which mention is made in Statr. i8£/. 3.^ 7 ; 
25 Ed, 3 « /?. S Sc® Camd, Britan, They were to be 
Ad omntm mot am agilest And we read, Dura<vit 

'i^ocabalujn u/que ad atatem H, 8 . GentzJannes and //<?- 
Inloun S/Jm, Pipi's Juimad, cn 307 \ ,Hobeliiiiy 

Rot, Pail. 21 Ed. 3. Sometimes the word" hgnifics thofe 
who ufed bows and arrows, See TlMrn ,^nno 1304. Coivtl, 

HOCCUS S ^LTIS, Seems to be a hoke, hole or lefTcr 
pit of fait. Sec Donufdayy {irote fletjbne ) 

HOCkETTOR, or HOLCUJE FEUR, An old Ftemh 
word for a knight of the poll, a decayed man, a bafkeC 
carrier 3 Pai, Infl.f. 17^ . Stat, Ra?man ^Convd, 

HOwK TUESDAY MONEY. Was a duty given to 
the landlord, that his ten incj and bond-men might fo- 
lemnize that daw on which ihe Ln^hjh maflercd the Dancfy 
being the fecoud luejday after Eaj/er week. Co^tU, See 
Holt daf. 

HOG A, HOGIUM, HOCH, A mountain or hill, 
from the Germ. Hoogh, altuiy or from the Sax. Hou^ 
Du Can^e, 

HOGASFER, Hogajlram.'^ A little hog ; it alfo fig- 
nifios a young (heep. hkta hb 2 c, 79. Su Hugganus, 

HOGENHINE, Sax.] See Plmd Nt^ht^ Aim- bind, 

IIOGGACTUS, HOGG ASTER, A^lhcep of the fc* 
cond year. Rciinla computi domus de Farendon: MS, Cai^ 
tula,. Abbot. Glaflon. MS. And indeed in many, elpe- 
cially tne Northern parts of Engthvdy fheep after they 
lufe the name of lambs, are called hogs , as in iua/, tags, 
Cowt IL 

HOGSHEAD, A vcfTel of wine, or oil, con- 
taining in nicafure 63 gallons ; /. e, half a pipe, and the 
fourth pafL of a ton. flat. 1 R. 3. c, 13. 

HOGG US, HOGIETUS, A hog or f'wine, beyond 
the growth of a. pig. Chwt, Antiq. 

HOCtS, T he keeping of hogs in any city or market 
town is indictable as a public nuifaitce. Sail. 1^60, In- 
deed it feems the keeping hogs in any neighbourhood (if 
they (link much, fo as to be troublefome) is indidlable. 
See title Nta/ann : Lcmlony and the flat zW ^ M ft. 2, 
r. 8. § 20 oee as to hogs and hogs Bclb, tic CattU. 

HOKE D .AY, Called othei wiie Hot k / utjday^ dus Mat - 
tfSy quam quindenamV,i{(A\i& LOtant,'] Was a day fo remaik- 
able in ancient times, cnac rents were ret *rvcd pa) able 
thereon: and in the accounts of Mt^daUne CdLgt in 
Oxfotdy there is a yearly allowance pio mdnnbtn hotk- 
ancibus, in fome minors of theirs in Hjm ft tcy where the 
men hocb the women on Monday^ td ^ nu r on lut/daj ; 
the meaning of it is, that on that day the women in nu 1 - 
riment Hop the way with ropes, and pull pa((o ig rs 
to them, defiling fomething to be laid out in pious ulcs. 
Sec Huik luej da) •Money, 


HOLD]'®. 



HOL 


HOMAGE, 


nOLDES, BaliliFa of a town or city, from the Sax. 
^;/7, 7. e. fumwts pr^pofiius. Others arc of Opinion that 
it fiijiHfics a general ; for boU\i\ Saxon doth alio fignify 
Ih'umn^ imr^n at^r, hf'^cs Ahirrd. de U'fte^ddis, 

^fOLlilNCi OVER A 'FERM, Lands were de- 
to A, till Boo/, raill-d. Rclblvcd, that if ihi* Heir 
:it law, or he in rcverlioti or remainder, in cafe of Icjfe 
rr liruitation Icr Ji/c, enters upon /^oroo him to whom 
the hn(l*i are deviled or limited, and expels him, it is in 
the eledion of him (o expelled, cither to bring his a»i\ion 
and recover the mefne profits which {hall be accounted 
parcel of the Aim, or he may re-enter and hold over till 
he fliall levy the entire fum, not accounting the time of 
his cxpulfion. But othenvife, if the cxpulhon ums by a 
flrangcr. 4 Rep. 82 ; i^ee iitlc6, '/ 7 f/n : Limaaiio?i : E/ioie^ 
I'he exprefTion hath alfo another fenfe, /. e. Where a 
term is expired, and prCmiiTes are held by the tenant or 
peribn in pofledion, afterwar again II the will of the 
landlord, or perfon claiming the elfatc and pofTeflion. 
By Stat. ^Gto, 2. c. 28, In cafe any tenant for years, 
or other peifon ci^iitT)i^g under or by coIUilion with 
foch tenant, fhall 'Wil/ulh hold o*vn after the determina- 
tion of fuch term, and demand tneuk in 'iviihng for re- 
covering pofleflion of the pr. mliics, be lhall pay, for the 
time he continues, at the rare of double the yearly value. 
Stc titles EjeAm(*ft: D:Ji}t'fs\ Rent. 

HOLM, Sax. itdmiiif in/u!a amnea ] ifleor fenny 
ground, according to fiedi ; or a riter ifland. And 
where any place is called by tint name, cr this fyllable 
is joined with any other in ihe names of places, it fignifies 
a place furrounded with water; as the FlatbJmet 
St^phAm^^ in the Srn^on near Ihiffoli bur if the fituation 
o! the place u not neai the u.acr ; it may then fjgnify a 
hilly p.rtcu; Holm in Sii .on being alfo a hill or dill', 
*■■■ ■— * Cum duAjus Hoi mis in carnpij Ac Wedonc.— 

AngJ. Ihm. 2 . p. 262 . 

HOLT, 6’iix.] A w'ood : wherefore the names of towns 
beginning or ending with holt, as BuclJAfy tc.c. denote tliat 
formerly there w'as great plcntv of wood nt ihole places. 

HOLY-PAVS ANP IMsriN'iD YS. See Stat. 
Wtflin. 1; 3 Ed. I. r. ^1, as to holding adJ'es in Lent, 
arid this lit.e of AJji c.~ht at s. i Ld,b. 

r. 19: 5 /iV/sj. c. 5, as to Catirg filh on Fifh days ; now 
oblolele—^and 5 1:3’ 6 A’. 6. 3, appointing thofe 

now called Rtd h^^tter Dars. 

Fairs and maikc^s n )C to be kept on ^uadays and piin- 
rip.il feliivals, except four S' 4 -/ivs in \L;unin, 27 11 , 6 , 
c. 5. Shoe-makers in ;; not to u il or f^t on ili^ir 

goods on /k/W.vu, lAc, 4 AV. 4. r. 7 : j jtxi. i. c, iz. 
^ 29. (obfolc-'e; — Penalty fni no: icTrnlng to chinch on 
*^\}di i and lu 1) ila;, s, i A7i'w. (. Z.J. 14. See title l\^n- 
t h? tmi t . The 5th lA \ to be Itepr m ,i day 

t>i il'.ani.l^Mving, 3 Jac 1. c. I.— 'Tilt '’gth of J/lo lobe 
*•1 a o.i\e, far) liiankfgis .ng, 1 2 Ttr. 2. f — 1 I'j 30.11 
(A J'r'. to be ki pi as i.n anniverlliry d..) of rinr.iiliatlon, 
12 Cai. 2. i. 30 ^ I.— The 2d of Si^umh / to be an- 

lui lily kept aj a f 4.^ in Loadun^ 19 Civ. 2. r. 3. /I 28. Scc 
lisi^ i icL lifb* Sufs/i y. ' 

liOLVIIEAD, Rjd: Adt may be id'd in its f’alt- 
wc:k>, () */./,. t. 12 /<*7 2. See title \n'Z' ^n'/'n 

1.JC?4A< 'E, ii*na ra/jj.'] Is a En word derived f om 
hufho^ bt.’..'n.e. whin ihe lei an: co « iejvlce to the 
Lord, li)', lit om. \ ur man C o [,>( (j i. 

I'hc ^ ^ 1 2 C. 2. r. 24^ vviii» h e uS n.a le to frre the 
S u>ject ii'j.A ihe baithcn of ,*o Icri ir.c^ ^aud the 


oppreffive confcquences of tenures in capite, amonglf other 
provifjons ^vholly difeharges all tenures from the inci- 
dent of Homnge; not becaufe Homage itfelf wa^ny 
grievance, but becaufe, though not wholly, yet it was 
more properly an incident to Knight’s fcrvice, which 
that iUtuie abolilhed. Bur, while Homage continued; 
it was far from being a mere ceremony; for the’ per- 
formance of it, where due, materially concetned both 
lord and tenant in point of in tcrell and advantage. See 
I /nf, 67 h, in n. at length, as alfo 6^ a : 67 a : 68 a : 
in (he notifs, and this ])i£t. title Tenuus. 

Noiwiihltanding the law on this fubjed is thus become 
obfoleic, the cuiious reader may not be difpleafed with 
the following fhort exiraiEts relative thereto. 

In the Original grants of lands and tenements by way 
of 7^7, the Lord did not only oblige his tenants to certain 
fervlcei ; but alfo Cook a fubmiilion with promife and 
oath, CO be true to him as their lord and benefac- 
tor ; and this fubmiflion, which is the moA honourable, 
being from a freehold tenant, is called Homage. Stai, 
17 E, z //. 2. The Lord of the fee for which Ho, nay 
is due, takes Homage of every tcn.int, as he comes 
to the land or fee : but women perform not Ho* 
way but by their hutbands, as Humay efptrially re- 
lates to fervice in war; and a corporation cannot do 
Htmagr, w'hich is perfonaJ, and they cannot appear but 
by atiojney : alfo a bifhop or religious man, may not do 
Homag?, only fealty ; but the archbifliop of Cantethiay 
dopb liomuy cn his knees to our Kings at their corona- 
tion ; and It is f.dd the bifhop of the IJk if Man did 
Homay to the Eail of Derby; though reconciles 
this, when he f.iys that a religious man may Homage ^ 
bat may nor fay to his Lord, Ego dfv^nio homo 'vejler, f 
become your man, bccaufe he has pro/efled hirnfelf lo be 
God's /van^ but he may fay, I do unto yon Homay, and to 
jou field Ir fa ihjnl and loyal, lif itton^ cap. 68. 

tkm ige, fay the ancient authors, is cither, by ligeance ; 
by rcafon of tenure : or Homage ancellrcl. 

IE, mage hy ligeaiice is inherent and infeparable to every 
Subject, i>'ee titles Allegiawe; Oaths. — Homage by ftmat is a 
fcrvii.c made by renanis to th^ir r.ords a:cordmg lo their 
Cfla’c ; and Homage auLtfli ib uh-rea man and iiis aii- 
cellors have time out of mind held their land of the lord 
\>y Homan janJ fuch fcrvicediaws to it warranty fioni the 
Lord, and acquittal of all other Arvitcs to other Lord‘, 
Cdc. B utl, Ub. 3 ; F. N. B. 26; : Lit. .V. ,7. S5. But, ac- 
cording to Sir Edwj, Coke, there mu 11 be a dmiblc pre- 
f\.T\\.\\i w i ar Homage ance/b 'A, hoOa in the Lined cf the 
Loid and of the tenant ; fo thacthe fame ten nt, and h*s 
anccllors, whofe heir he is, is to hold the fame land of the 
fame Lord and his ancellors, whofe heir the Lord is, time 
out of memory, by Homagff f^e. and thtreloie ihere was 
but little land holdrn by Honwiy ancrjlni. Co. Lit. loo b. 
A hoi’gh in thC manor of WbiLi^y in Heiffidfiiie, tluie 
was cne M''eji who held lands by ihi* tenure, /i) //. 

Homage tenure i; incident to a fieeholJ, and none fliall 
do Of receive Homapy, but fuch as have cftalc.s in fec-finiple, 
O'* fee- tall, in iheir own right or right cf another. Kit.h. 
131. bcjfin of Homage is feibn of fealty, a;ul inferior fer- 
viccb.^jjr. And the Lord only fiiall take ILmagr, and not 
th- fl-ward, whofe pow'tT e.xtcnds but 10 fealty. ^Rcp. 8. 

When a It nan t made his Hmage to the Lord, he 
was CO be ungirr, and his head uncuvcied, and his Loid 
was to fit, and he fhould kneel, and Jiold his hands 

logeihcr 
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together between his Lord's hands, and fay j 7 
J 6 ur man fiom this dayfonva}d, fo) Iift^ fvt member^ and fo) 
ni'orl^ly honoui ^ and unto you Jhall le hue andjaitbful^ and 
hear you faitb fr the land^ that I hold of you^ facing the 
fidth that J ov.L to our Sovnu^^n Lojd the Kmg: And the 
Lord fo fit'wing fliould kiL the tenant, Csj’f. \y Ed, 3 : 
Lit, ^85 Sec 2 Comm, 53. 4. 

When Suvcfcign Piinccs did Homage to each other 
for lands held under their icrpe^Hvc fovereignties, adif- 
lindion was always made bctwrtn JimpU Homage, which 
was only an acknowledgment of tenure (7 Rrp, 7 ;) and 
litgc homage, which included fealty, and the fervices 
confequent upon it. — Thus when Ldwaidlll. in 1529 
djd Homage to Phillip VI. of F*ance^ for his ducal do^ 
minions on that Continent, it was wmmly difputed of 
wjiat fpeLies iLe Homage was to be, whether Hereof 
homage. 1 Comri. 367. c. 10. 

HOMAGE JURY, A Jury in a Court-Baron^ confid- 
ing of tenants that do Homage to the Lord of the fee ; and 
tl.t'e by thcF(«i//7/j are called paiescpuaf. they enquire 
and make prefentment of defaults and deaths of tenants, 
acmlitanccs, and furrenders, in the Lord’s court, ^c, 
A nb. See title Couit Baron, 

HOMAGER, One that does or is bound to do //;- 
to another. 

HOMAGIO RE^PECTUANDO, Was a writ to the 
ffchc.iror, commanding him to deliver Aif.n of lands to 
the he.r of the King’s tenant, notwiihdanding his Hotna^^e 
not clone F, N, B, 269. And the hcii at lull age was 
to do Homa:y to theKn^, or a^^ice with him lor rcipiting 
the (^ine Hinv Hat, B> , 563 

IIOM*^GIUM REDDERE, To renounce 
when the vadal made a folemn declaration of difowning 
and defying his lord. Eor which, there was a fet form 
and method preferibed by the feudal laws. Bia^on, lib, 2. 
ciif 3-^ 3 S‘ ^ me.iaing of a paflage in 

J\ tr mdus Hofioldmjis de Btllo Siundaul, /). 321* And of 
Mat, Pam, fit h anno 1 188, Co^’oel, edit, 1727. 

llOMLbOKEN, HOMoOKBN, or HAMSOKEN, 

A >10 HAMiiOCA, From the Sax. ham» i.c, domut, 

/ I tut to ; and focne^ Ubtitas, imMunt/as.~} The privilege 
rr freedom which every man bath in hishoufe; and 
he who invades that freedom is properly faid /arere 
tlvijohn, I'hii wc take to be what we now call but'\- 
hry, a crime of a very heinous nature, bccaufc it is 
not only a breach of the King’s peace, but a breath of 
tn.it liberty which a man hath in his houfe, which fhou’d 
be Kis calflc, and therefore ought not to be invaded See 
j,)n\onyhb, 3. tiaB, 2. c, 23 : Du Cange : LI, Canuti, cap, 

',) • 

Ic is tiKo taken for an impunity tothofe who commit 
this crime. IP’, Horn, p, 2030. 

HOMESTALL. A manfton houfe. Sec Fumjlol, 

HOMIClDEj 

IIoMiciDiuM.] The kllliDgof any Human Creature ; 
This is of three kinds; jufltfiable, excufabk, and flonnus. 
The firft has no lharc of guilt at all, the fecond very 
little ; but the third is the highell ciime againllthe law 
of nature that a man is capable of committing. 4 Comm, 
i, 14 ; from whence the plan of this title, and much of 
the lubfcqucnt matter is cMr.ulleJ. 


Offences againll the life of a man come under the ge- 
neral namc%)f Homicide, which m our’" law fignifics ihe 
killing of a man, by a man. 1 Hnvb. P, C, c, 26. § 2 : 
BiaBon, hb, 3. r. 4. 

I . 0 / JuJlifiable Homiiide, 

1 . By una i ctdable Nfccfjity, undn ommand of the Law, 

2. hy perpiffpon of Law\ For advan^'inunt y Publuk 
Jnjlice, 

3. - .^*i> I I I For prevent ion of Ciimcs, in 

ihtmflves Capital, 

II. Of Exc tfahh H)m\i I , 

Pci lutortimun \ oi Mifa.lccnhire Se Dtfuuhulo, 

1. irh'icln ihtje an dijlih£i, 

2 , kittn they ajt ct . 

III. Of Ft lonious HjMiL.d , 

1. Stlf Murdtt ; or Filo dt fc, 

2 . Madlaugbtci J Which two ffiould be carefully 

3. Mtirdo J compaied with each other. 

4. Petit Tieafn% 

I, 1. JusTiriAiiLb HoMicinn may be owing to feme 
unavoidable ncLefjiiy, without ai v will, intention, or de- 
fire, and without any inadv erteucc nr negligence in the 
party killing, and therefore without any ffiadowoif biamc; 
it is either of a pulilick or piiv .ite nature. 

That of a ihbi'ck nature is futh .as is occifioned by the 
due execution or advancement of publick jullice. That 
q\ apnzatt na'urc is luch as happens in the jull defence 
of a ni.in*6 porion, houle or poods. 1 Ua k, P, C. t 28. 
5 3. — The firll of ihcfc m ly liappen by virtue of iuih an 
office as obliges cne, in the tx.cuiioii of public jullicc, to 
put a nialcfador to de.iMi, who his forlcitcd kis life by 
the laws and verdidl of r.is country. This is an ad of 
neceffity, and even of civil duty ; and therefore not only 
juftifiable; but commendable, where the law requires it. 
But the kw mull n^u'it it, otherwife it is not julfiAable: 
therefore wantonly to kill the greateff of malefa^ors, a 
/cJon, or a traitor, attainted or outlawed, deliberately, 
uncoinpellcd, and extrajudicially, is murder. 1 HaL 
P, C, 497 : BiaH.fd, 120. 

There mull be no malice coloured under pretence of 
neceffity, for wherever a perlbn who kills another, adls 
in truth upon milice, and takes occafion from the ap- 
pcfiiance of necellity to execute his revenge, he is guilty 
of murder, i llaivk, P C. r. zS. § 2 : 2 Rol. Rep, 120, 121 ; 
Kthnge 28 : BiaSi. hb, 3. cap, 4. 

Farther, if judgment of death be given by a judge not 
aurhs^rifed by lawful commilhon, raid execution is done 
accordingly, the judge is guilty of murder. 1 P, 

r. r. 28; § 4: 1 Hid. P. C. 407. And upon this ac- 
count bir Maitbto) Halt himfeif, choiigh he accepted the 
place of a Judge of the Coruman Picas under CromwelPs 
governmenr, (lince it is neccffi.ry to decide the difputcs 
of civil propel ty in the word of times,) yet declined to 
fit on the crown fide at the Affifes, and try pnfjaers ; 
having very llrong objftifiori'i to the legality of the 
Uluipcr’s commiffion ; adiftindion perhaps raihrr too re- 
fined, fince the punilhment of crimes is at l<Mff .!•> nectlfiry 
to Society, as maintaining the boundaries of pi opertv. 

'1 he judgment, by virtue whereof any pcrlon is put 
to death, mull be given by one who his junfdirtion in 
the c«ulc; fer othcrwilo bath and ol/uei m.j/ oe 

guiltv 
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jrtiilty of foloiiy;. 1 Ha^h, P, C. c. 28 : D/iIf, cap. 98 : 10 
‘ C'>. 76 : 22 V.il. 4., 33 rr; f/. P. C. 35 — And thcrt-forc it 
the Cnurt of Common Picas give a judgment on an ap- 
peal of cicaih, or JulUccs of Peace on an indictment 
tnr treafon, and award execution, which is exccuicd, 
both the judge who givc^, and the ofticers who execut*, 
the fentence are guilty of felony ; becaufe the courts hav- 
ing no more jurifdiiMion over thefe crimes than mere pri- 
vate perfons, their proceedings thereon are merely void, 
and without foundation.— But if the Juftices of Peace, 
on an indictment for trerpafs, arraign a man of felony, 
and condemn him, and he be executed, the juftices only 
arc guilty of felony, and not the officers who execute 
their fentence : for the Juiliccs had a jurifdiiStion over 
the offence, and their proceedings were irregular and 
erroneous only, but not void, i P, C. c, 28. §§ ?» 

6, and the authorities there cited.— Alfo fuch judgment, 
when legal, mud be executed by the proper officer, or 
his appointed deputy ; for no one r Ifc is required by law 
to do it, which rcquificiori it is, that juffifies the'Homi- 
cide. If another perfon does it of his own head,' it is 
held to be murder: even though it be the judge iiimfelf. 
1 HaL P. C. 501 : 1 Ha-j:k. P. (\ r. 28 : D,i'f. Juf, <r. 
j ^o. It was formerly held that any one might as law- 
fidly kill a perfon attainted of treafon or felony, as a 
wolf or other wild bead ; and anciently a perfon con- 
do»t»ned in appeal of death, was delivered to the rela- 
tions of the deceafed, in order to be executed by them. 

1 Injl, b\ 2 W/. /•/. 3 : a: n //. 4. 1 2 : 

Plo^vj.l. Com. 306 bi 3 Itij}. 13 I. But at this day, it 
feems agreed, if the judge, who gives the fentciKC of 
death, and afoMiori if any private perfon execute the 
fame, or if the proper officer himfelf do it without lawful 
command, they are guilty of felony. 27 Aff 41 : B^o Ap- 
lUazik.P.C, r. 28. ^ 8, 9. 'Phis J udgment 
mud alfo be executed, feruato jwis oul^i ; it mull pur- 
fuc the fentence of the court. Jf an oilicer beheads 
one who is adjudged to be h.ingcd, or 'ire 
it is murder: for he is merely miMillciidl, and rluTc- 
fore only jiillified when he ads inider the aurhcri.y 
and compulfion of the law ; but if a Ihcrlfl thdugc.s one 
kind of dertth to another, he then adh by his own :ui. 
thority, which extends not to the comniillui offlomi- 
cide ; and befides, this licence might o:calli>.i a very 
grofs abufe of his power. FimhL 31*3 5^ : 1 Hal, 

P, C. 501. The King indeed may remic paic of a fen- 
tcnce ; as in the cafe of treafon, all buf the beheading: 
but this is no change, no introdadlion of a new piinilh- 
ment, and in the cafe of felony, vvlierc the judgment is 
f}br fuv.gtdi the King (it hath been faid) cannot legally 
order, even a peer, to be beheaded. 3 hi,i. 52, 212 ; See 
f'uit 267 ; where it is faid that if the ofh.cr vaiieili from 
ine juugmc.ir, c/'/>o oiAT/; hiaJ, and wi.liout warrant or 
the coloui of authority, he is guilty of felony ar Jtait, 
if not of murder; but not if he is authoufed by cuffoi.i 
or warrant from the crown. Tor althc ugh the King can- 
not by his prerogative vary the cxecutionj fo as to ag- 
gravate the puniihment beyond the intention of the law ; 
yet it doth not follow, th.at he who in ly remu part of the 
judgment, or wholly p.irdon the offender, cannot mitigate 
liis punifliinent with rcgai J to the piiii or infamy ot it. 

^But this dodrinc is more fully confidtred in^ another 
place. Sec titlca PaiJotr, Exuuti n {Crmt iuly. Judgmuit 


2. Homicides, committed for the advancement of 
publicyrr/?/Vf, are;— Where an ojficet , in the execution 
of his office, either in a civil or criminal cafe, kills 
perfon that ajjaults and refills him. i Hal P. C 494; 
I Ha<wk. P. C . — If an or any private perfon, at- 

tempts to take a man charged with felony, and is 
and ill the endeavour to take him, kills him. i Hal, P. C. 
494*— In cafe of a r;or, or rebellious afl’embly, the offic ors 
cntleavouiing to difperfe the mob arc jiilli liable in killing 
them, both at Common-law, and by the Riot ad, Sfat, 1 
Geo, I . r. 3 : I Hal, P, C, 495 : i Haivk. P, C, 161. And in 
cafe a llranger interpofes to part the combatants in an 
affray, giving notice to them of that intention, and they 
affault him ; if in the llruggle he Ihould chance to kill, 
this would be juftifiable Homicide ; for it is every man’s 
duty to interpofe for the prefervation of the publick 
peace, and for the pievention of milchief. Fojl. 272. — 
Where the pn/oneis in a gaol, or going to gaol, ajjauh the 
gaoler or officer, and he in his defence kills any of tiieni. 
It is juffifiable, for the fake of preventing an cfcane. 

I Hal, P, C. 496. — If terfpal/hs in forells, parks, chairs, 
or warrens, will not furjender themfelves to ihe keepers, 
they may be ffain, by virtue of the Stat. 21 E. \ ,Ji, 2. 
tie maltpado) ihus in fmeh ; and 3 4 IH. ^ M, c, 10. 

— If a perfon liu\ing udually committed felony will not 
fufFer himfelf to be aneffjd, but Hand on his own de- 
fence, or fy, fo tliat he cannot poifibly be appieliended 
alive by thofe who purluc, whether private perfons or 
public officers, with or without a warrant from a ma- 
gifttate, lie may be lawfully flain by them. So if evrn 
an UviQient perlon be in Idled of a felonv, where no felony 
wMs committed, >ct il he will not fuftor himfelf to be 
unefied by an olluer who has a warrant, he m ly be 
lawfully killed, for there is a charge againft him on jc- 
cord, to which he is bound at his peril to anfwcr. i IIilA, 
P. C. c.iS. §'^11,12: 22 Aff, 55 : Ex), Cor. 87, 89 . .S. 
P. 'C. 13 : 7, 1» I, 221 : Dah. cap. 98 ; £1. P, C, 36 : 
C^om. ';o. — Whese a Ihtriff*, 'Ac, aiiciupting to make a 
lawful airtil in a uvll adit n, or ro retake nnr who has 
b^en r.n cJb'J and made liis efeape, is refilled by the 
piily, and unavoidably kills him in the affray. 1 llazvk. 
P. C, e. 28. ^17:1 llol. Rfp. 1S9 : H, P. C. 37 : 3 /mJ}. 
50: Ctoni. 24^: Dalt.cap.gS. And i:i fuch caie the 
officer is not l^ound to give back, but may iland his 
ground and attack the pjity, 1 Hi'wk. P. C r. 28. § 18: 
H, P, C. 31. But no private perfun of his own riutho- 
rity can a**reft a min for a ctvil matter, as he may for 
felony, iA.. 1 Hazvk. c, 28. § 19; C)om. 30 b. Neither 
can the iherilF himfelf lawfully ki.l thoic who hartl, Jly 
fiom the execution of any civil proreis. 1 Ha,^i. c. 28. 

§ 20 : II P. C, 37 . 

And in all ihcfe cafes, there muff be an apparent 
neceffity on the officer^ fide, that the pa .y coiiM 
not be arreffod or apprehended, th** riot could not oc 
fupprefftd, the prifoncis could not be kept in hold, ihe 
decr-lK*alers could not but efcape, unltls futh Homi- 
cide were committed: othcrwilc witlioul fuch abfolute 
neceffit), it i:» not juilifiable. 

Laffiy, If the champions in a trial by battle, killed 
either of them the other, fuch Homicide was juilifiable, 
and ''^as imputed to the* juff judgment of God, who was 
thereby prclumed to have decided in favour of the 
tiuth. 1 Hawk.J\-C, 71, Sec title 

3. Such 
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j. Such Hcn^icidc 9S Is coium'itted for the j 
of any forcible and atrocious crimi, is jodifiable by the 
law of nature; and alfo by the law of as it 

flood fo early as ihc time of Braffev, and as it is fincc 
exprdsly declared by S/at. 24 8. c, 5. See 

foL It; 5, If any perfon attempts a robbery or murder e»f 
another, or attempts to biTak open a houfe in the ui^bt 
t'me, (which extends alfo to an attempt to burn it,) and 
fliull be killed in fuwh attempt, the flayer (ball be acquit- 
ted and eifeharged. i HaL F, C\ 4SS. And not only the 
m.illcrofa houfe, but a lodger or a fojourncr who kills an 
aiiailunt intending to commit murder or robbcty, is 
within the proteilion of the law. Cre.Cat. 544. This 
reaches not to any crime unaccompanied wiih force, as 
pu king of pockets, or to the breaking open of any houfe 
iu thi ,l IV ttmet unlefs it carj-ies with it an attempt of 
robbriv alfi). ^ Coihm, c. 14. 

"JnllifuibU U.mindeoi a p}!*vnte nature, in the jufl de- 
fesjce of a mnu’i> perfon, houfe or goods, may happen 
cither by the killing of a or an uimctnt per- 

fiui. And fi.il, the killing of a wrong-doer in the mak- 
ing of fuch defence, may be jullificd in many cafes ; as 
where a man kills one who aflaulis him in the highway 
to rob or murder him ; or the owner of a houfe, or any 
of his fervants, or lodgers, ^c, kiii one who attempts to 
burn it, or to commit therein murder, robbery, or other 
felony ; or a woman kills one who attempts to ravifl) her ; 
or a Icivant coming fuddingly and finding his mailer 
robbed and (lain, falls upon the murderer immediately 
and kills him ; for he does Jt in the height of his fur- 
pnfe, and under jull appreheniion.s of the like attempt 
upon himfelt ; but in other ciiLiimllance?, he coulil not 
have judihcJ the killing of fiich an one, but ought to 
have appiehenccd him, fcVr. i Hank, F. C. c. 28. § 21 ; 
f4 H. 8, CAp, 5 ; Dalt. cap, 98, 

Neither fliall a man in any '■tfe juHify the killing 
another by a pretence of ncceflity, unlels he were hiinfelf 
wholly without fault in bringing that nccelliiy upon him- 
felf ; for if a man, in cUfeme of an injiny done hy hiripf^ 
kill any perfon whatfoever, he is guilty of nianilaughcer 
at lead; as where divers rioters wrongfully with-hold a 
houfe by force, and kill ihofe who arrack it from with- 
out, and endeavour to burn it. 1 Hwxh, F, C, c, 28. 

^ 22 : Crom, 27 ^ : H- P- 56 . 

Neither can a man jullify the killing another in defence 
of his houfe or goods, or even of his perfon, from a hare 
phvate trejpaf ; and therefore he that kills another, who, 
claiming a title to his houfe, attempts to enter it by force 
and fhoots at it, or that breaks open his windows in order 
to aiTcllhiin. or that perlills in breaking his hedges after 
he is forbidden, is guilty of man-llaughier ; and he, who 
in his ('^wji defence kills another that adaults him in bis 
hnijfe in the day-time, .nnd plainly appears to intend to 
beat biiii only, is guilty of Homicide for 

which he forfeits his goods, but is pardoned of couife; 
yet it Teems, that a piivate perfon, and, afertmi,^ an 
cHicer of jullkc, who happens unavoidably to kill another 
endeavouring to defend himfelf from, or fupprefs danger- 
ous rioters, m^^y julHfy the fa^l, inafmuch as he only does 
his duty in aid of public juftice. 1 Hn'ivk.F, C, c. 28. 

^ 23 : //. F.C, ^o. 57 : C10, Car, 538 : Dalt, cap, 98. 

According to the opinion of Mr. Serjeant Hawkins, 
A perfon who without provocation is adaultcd by another 
in any place whatfoevor, in fuch a manner as plainly (hews 
VoL. I. 


I, 3 ; II.. I, 

an intent to murder him, ai by difcharging a piJIc?, eir 
^ulhing at him with a diawn fword, mav juUify 
killing fuch an aflailant, as much as if h< h.ici attempted 
to rob him. 1 Hawk, F, C. c. 28 ^ 24 ; A . J.ind.o ^7 : 

I 41 : Cto/k. 2 J h. iH h : Dull. cap>. qA ; ,V. r, 1 ^ . . 

3 In/l. C7 • P^'on t^. Fur oihei vice Ov. C-rt , 

338 : MatJj 5 . 

The Roman Law alfo juflihes fV, when com - 
mitted in defence of the chalUvy ciilur of one’s felf ( p 
re) itions : TIic Law al'f; julliHcs a woman 

killing one who atiempis 10 ravilh hci : F.ic.ElTr, 34: 

I Havjk F. C, c. 38. § 21 ; and (o too, the, hulband or 
father may jullify killing a man, wlu iittcmpts a rnpe 
upon his wife or daughter; but not if he takes them in 
adultery by confent, for the one is forcible and (tflooiru , 
but not the other. 1 Ual. F. 6\48^,6. And there ftcrr% 
no doubt but the forcibly attempting a crime of ^ 1 m!I 
more detcdiblc nature, may be equally reiiiled by the 
death of the unnatural aggreilcT* for the one unifoim 
principle that runs through our own, and all other laws, 
(ccms to be this ; that where a crime, tn hfelf capital, is 
endeavoured to be commiticil by for^c, it is lawful to 
repel that force by the death of the party attempting. 

4 Comm. c. 1 4. 

In thefe inflances of juflifiahle Homicide, it may be 
obferved, that the SI lycr is in no kind of fault whaif'o- 
cver, not even in the minutell degree; and is therefore 
to be totilly acquitted and (iifchaig'’d, with commenda- 
tion rather than blame. 1 Hawk. F, C. e. 28. § 3. 

Rut thtit is not quite the ca(t in rxcn/ahle Howl dde, 
the very imme whereof imports fome fault, fome ^rrof, 
or omiflion ; fo trivial however, that thy law excufts it 
from the guilt of felony, though in llriflnefs it judges it 
deferving of fome little degree of punilhment. See the next 
Divifion. 

JL I, HoMrciDF fer infntunium ; or MiSADvrNTvnF, 
is w'hcrc a ni in dciiig a lawful adt, w ithout ai.y intention 
of hurt, unfortunately kills anctlicr : as whcic a man is 
at work with a h iichct, and ilic head thereof flics off and 
kills n (lander by ; or w'hcre a perfon (jHalJird a ke>' ) a 
gu 7 i^ is (liooting at a mark, and undcligncd ly kills a 
man : for the ad is lawfid, and the riled is merely 
accidental, i Havjk. F.C, c, 29. So where a perlcn 
is moderately correding his child, a mafler his appren- 
tice or fcholar, or an otiicer puniflnng a ciiminal, (as by 
whipping,) and happens to cccafion his death, it is only 
mifadveiuuie ; .^or the ad of corredion was lawful ; but 
if he exceeds the bounds of moderation, cither in the 
manner, the inilrumcnt, or the quantity of purilhmCnt, 
and death enlues, it is Majfuwgb/tr at lead ; and in fome 
ca(cs (according to the circumllances) murder ; for the 
ad of immoderate corredion is unlawful, i Ual, l\ C, 
4/3, 4. — Where an officer of the imprefs fcrvicc in the 
navy, (ires at a boat in order to bring her to, and kills a 
man, it is impoflible that the ofTcnder fhould be made 
guilty of m.ore than raanflaughlcr, cfpccially it he (ires 
ID the manner ufuul upon iuch uccaflons. CW'/. 832. 
pet Ld. Mansfuld, 

A tilt or a tournament, the martial diverfion of our 
anceflors, w'as however an unlawful ad; and (o are 
boxing and fword-playing, the fucceeding amufenients 
of their pollerity : and therefore if a knight in the for- 
mer cafe^ or a gladiator in the latter* ht killed, fuch 
4 Q. • killing 
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Kitting IS felony of man flaugTi ter. But, if the King 
command, or permit fuch diverfion, it is faid only to be 
mi fad venture; for then the a£i is lawful, i Hu!. /\ C. 
473 : 1 //citui. P. C, c. 29. §8. Likewife to whip an- 
other’s horfe whereby he runs over a child and kills him, 
is held CO be accidental death in the rider, for he has done 
nothing unlawful: but it manflaughtcr in the perfon 
Vi/ho whipped him ; for the adt was a trefpafs, and at 
bell a piece of idlcnefs of inevitably dangerous confe- 
quencc. 1 Hanuk, P. C. c. 29. § 3. 

Where one lawfully ufing an innocent diverfien, as 
/hooting at butts, oral a bird, by the glancing of an 
arrow, or fuLh like accident, kills another, this is only 
Homicide by mif-adventure. Ketlvj, 108: Bro, Cor, 148, 
See So where a pcrlbn happens to kill another 

in playing a match of fool-ball, wrellling, or fuch like 
fpnrts which are attended with no apparent danger of 
life, and intended only for the irial, exercife and im- 
provement of the Hrengib, courage and adlivity of the 
parties. Keiho. lo 3 , 136 : Crom, 29 a: ll //. 7. 23 
1 Ha-.vL P. C. c, 2v;. 7, h. 

In general, if death cnfucs in coni'rqucncc of an idle, 
dangerous, and unlawful fport, the Ti lycr is guilty of man- 
flnughter, and not miladvcntu.r only, lor thele are un- 
J iwlul adls. I Hii'ZvK C. c. 29. §9:1 Hfil P* C. 472 : 
PoJ!. 261. Thus, If a man kills* ano;ncr by (hooting at a 
deer, dfTr. in a third perfon’s park, in i doing whereof he 
is atrcrpa/Tcr; or by ihooiingof a gun, or throwing (loncs 
in a city or highway, or other place where men ufually, 
refort, by throwing Hones at another wantonly in play, 
ivhi;h is a dangerous fport, and has not the leall appear- 
ance of any good intent ; or by doing any other fuch idle 
adlion as cannot but ind.irger the bodily hurl of fomc one 
or other; or by tilting or playing at hand-fword without 
the King’s command ; or by parrying with naked fwords, 
covered %vith buttons at the points, or with fwords in flic 
fcabbards, or fuel) like ra(h (ports, which cannoj be ufed 
without the manifcll hazard of life, he is guilty of man- 
flaughter. i Haivk. P. C. 29. § 9 : //. P. C. 31 , 32, 58 : 
ILif. 134. But fee poll Jli. 

Where the defendant came to town in a chaife, and 
before he got out of it, fired his piftols, which by accident 
Icilled a womaOj King, Ch. J. ruled it to be mandaugh- 
tci-. Sh , 481. 

Homicide, \o JeJf-defente^ or defendendo, upon a fud- 
den aifray, is alfo excufable, rather than juftifiablc, by the 
En^ltjk law. This fpecics of felf-defcnce mud be dillin- 
gciHicd from that alicady mentioned, ante 1. 3, as calcu- 
lated to hinder the perpetration of a capital crime ; which 
is not only a matter of excufc, but of j unification. But 
the fclr-defcnce, which we arc now (peaking of, is that 
whoeby a man may protcdl himfclf from an aflault or 
ihc like, in the courfc of a fudden brawl or quarrel, by 
killing him viho alPiults him. And this is what the law 
expre/ies by the word chance-medley^ or (as fomc rather 
ohoofeto writeii) chauJ-mrdhyi the formcrof which in its : 
etymology fignifics a cufual affray, the latter an affray in j 
the beat of blood or padion, both of them of pretty much i 
the fame import; but the former is in common fpeech 
too often erroneoufly applied to any manner of Homicide 
by mifadvencure ; whereas it appears by the Steit, 24 Hen, 
8. r. 5, and our ancient books (S/aun. P. C, 16,) that it is 
propcriyappiiedto fuch kiJlingas happens in felf-dcfence, , 
opoa a fadden rencounter. 3 In/f, 55,7; 6 , 


This right of natural defence does not imply a right of 
attwking: for, in (lead of attacking one another for in- 
juries pad or impending, men need only have recourfe 
to the proper tribunals of judice: they cannot therefore 
legally exercife this right of preventive defence, except in 
fudden and violent cafes, when certain and immediate 
fuffering would be the confequence of waiting for the 
aifidance of the law. Wherefore to excufe Homicide, by 
the plea of felf-defence, it mud appear that the flayer 
had.no other polTible (or, at lead, probable) means of 
efcapi^g from his aflailanr. 

it is frequently diificult to dlflinguifli this fpecies of 
Homicide (upon chance-medley, in felf-defence,) from iliac 
of man-daughter, in the proper legal fenfe of the word. 
3/w/?. 55. But the true criterion between them feems 
to be this : when both parties are adlually combating at 
the time when the mortal llrokc is given, the flayer is 
then guilty of man-flaughtcr; but if the flaver hath not 
begun to fight, or (having begun) endeavours to de- 
cline any farther druggie, and afterwards being clofely 
prefled by his antagonill, kills him to avoid his own 
dedrudlion, this is Homicide exculablc by felf defence, 
prjf. 277. P'or which rcafon the law requires, that the 
perfon who kills another in his own defence, diould 
h.ivc retreated as far as he conveniently or fafely can, 
to avoid the violence of the affaulc, bcfoie he turns upon 
his afl'ailant ; and (hat not ficlitioufly, or in order to watch 
his opportunity, but from a real tendernefs of (bedding 
his brother’s blood. And though it may be cowardice, in 
time of war between tw'o independent nations, to flee 
from an enemy ; yet between two fcllow-fubjcdls, the 
law countenances no fuch point of honour: becaufe the 
King and his Courts arc the ^vindices injuriarum^ and will 
give to the party wronged all the ('atisfa6lton he deferves* 

1 Hal, P. C. 4S1, 3. The party aflaulted mull therefore 
flee as far a-) he conveniently can, cither by reafon of fome 
wail, ditch, or other impediment, or as far as the fierce- 
nefs of the affault will permit him, for it may be fo fierce 
ns not to allow him to yield a (lep, without manifeil dan- 
ger of his life, or enormous bodily harm ; and then, in his 
defence, he may kill his aflfailant ioflantly. 1 Hal. P, ^483. 
And as the manner of the defence, fo is alfo the time 
to be confidered : for if the perfon aflaulted does not fall 
upon the aggrcflbr till the affray is over, or when he is 
running away, this is revenge and not defence. Neither 
under the colour of felf-defence, will the law permit a 
man to fereen himfelf from the guilt of deliberate mur- 
der : for if two perfons A. and B, agree to fight a duel, 
and A, gives the firfl on fee, and B, retreats as far as he 
fafely can, and then kills A, this is murder; becaufe of 
the previous malice and concerted defign. 1 Hal, P. C. 
479. But if A, upon a fudden quarrel aflfaults B, firfl, 
and upon B.’s returning the affault. A, really and bona 
fide flees, and being driven to the wall, funs again upon 
B, and kills him ; this may be /e tiefendtudOy according 
to fome of our writers. 1 Hal, P, C. 482 : Though others 
have thought this opinion too favourable; inafmuch as 
the neceflii/, to which he is at lafl reduced, originally 
arofe from his own fault. 1 Hanuk^P, C. c, 29. § 17* 

And it is now agreed, that if a man flrike another upon 
malice f>'epenfe, and then fly to the wall, and there kill 
him in his own defence, he is guilty of murder. 1 Hawk. 
P, C, c. 29. § 17 : S. P.C. a: Crem. 28 a ; Dak. 
cap, 98 : KeJynge j8 ; H. P* C, 42. See poft. III. 3. 

1 Under 
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Under thli excofcj of ieIf-(iefeiico» the principa! civil 
and natural Relations are comprehended ; therefore ma* 
iler and fervant, l^rent and child, hulband and wife, 
killing an aflailant in the neceiTary defence of each other 
^ refpeaively, are excufed ; the adt of the Relation aflift. 
ing being conltrued the fame as the adk of the party him- 
{elf. I Hal. P. C. 484. 

Homicide^ or by fel f- defence, fays 
feems to be, where one who has no other poffible means 
of preferving his life from one who combats with him on 
a fudden quarrel, or of defending his perfon from one who 
attempts to beat him, (erpecially if fuch attempts be made 
upon him in his own houfe) kills the perfon by whom he 
is reduced to fuch an inevitable necelTity. 1 Hawk. P. C. 
c» 22. § 13, lic\ H. P. C. 40; S. P. C. I5. 

And not only he who on an alTault retreats to a wall, 
or fome fuch ftrcight, beyond which he can go no further 
before he kills the other, is adjudged by the law to adl 
upon unavoidable neceflity : but alfo he who being af- 
fauhed in fuch a manner, and in fuch a place, that he 
cannot go back without manifeAly indangering his life, 
kills the other without retreating at all. 1 Hawk, P, C. 
c. 29. § 14: Bio. Coro. 12s ; 43 31 ; 3 Infi. ^ 6 ; H. 

t. C. 41. 

And notwithdanding a perfon, who retreats from an 
alTault to the wall, give the other divers wounds in his re- 
treat, yet if he give him no mortal one till he get thither, 
and then kill him, he is guilty of Homicide y? deftndendo 
only. 1 Hawk. P. C. r, 29. § : H. P.C. i Crom. 28 : 

S.P.C.isa. 

And an officer who kills one that redds him in the 
execution of his office, and even a private perfon that 
kills one who felonioudy adaults him in the highway, 
may juHify the fad without ever giving back at all. 

1 Hawk. P. C. c. 29. § 16 ; H. P. C. 41 : 3 Injl. 56 : 
Ctom. zS a. 

There is one fpecies of Homicide /e dc/ondenth^ where 
the party flain is equally innocent as he who occafions 
hi^ death : and yet this Homicide is alfo excufablc from 
the great univerfal principle of felf-prcfcrvation, which 
prompts every man to fave his own life preferable to that 
of another, where one of them mud inevitably pcridi. 
As, among others, in that cafe mentioned by Lord 
Bacon^ where iwoperfons being Ihipwrecked, and getting 
on the fame plank, but finding it not able to fave them 
both, one of them thruds the other from it, whereby he 
is drowned. He who thus preferves his own life at the 
expcnce of another man's, is excufablc, through un- 
avoidable neceflity, and the principle of felf-dcfence ; 
fince their both remaining on the fame weak plank is a 
nui»ual, though innocent, attempt upon, and endangering 
of each other’s life. See Bac. EUm. c. 5 : 4 Comm, c 14. 

2 . I’hc circumflances wherein ihcfc tw^o fpecies of 
Homicide, by mifadventure and felf-deiente, agree, are 
in ilte 6/amc and punijbmnit. For the law fees fo high a 
value upon the life of a man, that it always intends 
lomc tnilbehaviour in the perfon who takes it away, 
unlcfs by the command or exprefs pei million of the Uw. 
In the cafe of mifadventure, it prefumes negligence, 
or at lead a want of fuflkient caution in him who was fo 
unfortunate as to commit it { who is therefore not al- 
together faultlefs. And as to the neceflity wbicu ex- 
cufes a man who kills another fo (Uyendtudo, Lord Baun 
entitles it neerfuas culpabiUs^ and thereby dilUnguilhes it 


from the former neceflity of killing a thiefor a malefac- 
tor, Bac, Elem. c. y. For the law intends that the quar- 
rel or adault arofc from fome unknown wrong, or fome 
provocation, cither in word or deed : and fince, in quar- 
rels, both parties may be, and umdlv arc. In fome fault, 
and it fcarcely can be tried, who was originally in the 
wrong, the law will nut hold the furvivor entirely 
guiltlefs* But it is clear, in the other cafe, that where 
I kill a thief that breaks into my houfe^ the oiiginal 
fault can never be upon mv fide. The l^w befides msy 
have a farther view, to make the crime of Homicide mure 
odious, and to caution men how they venture to kill 
another upon their own private judgment, by ordaining 
that he who (lays his neighbour, without an expreL war- 
rant from the law fo to do, fliall in no cafe be abiolutely 
free from guilt. 

Tht Ptnaliy infli£led by our laws in thefe cafes is fa id, 
by Sir Edwaul Coke to have been antiently no l»*f> than 
death; 27/^.248,31^; which however is with reafon 
denied by later and more accurate writers. 1 f/a/ P. C. 
425 : I Hawk. P. C. e. 29. § 20 : Fod. 282. Jc (eems 
rather to have confided in a forfeiture, fome fay of all 
the goods and chattels, others of only part of them, oy 
way of fine or wne^tld : which was probably difpofed of, 
in pm according to the humane fuperlbtion of the 
times, for the benefit of bis foul, who was thus fudilcnly 
fen t to his account, ^ with all his imperfections on )»ia 
head.’ Fo/l .287. But that reafon having long ^.eHlcd, and 
the penalty (efpecially of a total forfeiture) growing more 
feverc than was intended, in proportion as per Tonal pro- 
perty has become more confiderable, the delinquent has 
now, and has had as early as our records will reach, a 
pardon, and a writ of reflitution of his goods as a matter 
of courfe and right, only paying for fuing out the fame. 
Foji. 283 : 2 HavSh. P. C. c. 37. § 2. And indeed to 
prevent this expcnce, in cafes where the death has noio- 
I ioofly happened by mifadventure or in felf- defence, the 
Judges will ufuaJIy permit, (if not direct) a general ver- 
dift of acquittal, fo^. 288. 

It feems clear that neither of thefe Homicides, by 
mya^iventure or Je dt/rnd^fidof are fe\on\o\Sfi, bccaufe they 
are not accompanied with a felonious intent, which is 
nece/Tary in every felony. 1 Hanvk. P. C. c.i^. ^ 19: 
3 Inft. 56: 2 Jnjl. 1.^9. 

And from hence it feems plainly to follow, that they 
were never punifliable with lofs of life: And the fame 
alfo farther appears from the writ Dc edio W atid^ by vir- 
tue whereof, if any perfon committed for killing another, 
were found guilty of either of thefe Homicides, and no 
other crime, he might be bailed ; and indeed it feems to 
be againlt natural jullice to condemn a man Co death, for 
wh.it is owing rather to his inisforiunc than his faulu 
I H(.wk. P. C. c. 29. § 20. 

It is true indeed, that fome of our beft authors have 
argued from the llacutc of Mailhridge^ cb. zb. which 
enads, that murdrum do c^etno non cdjudtceiui . uld injor* 
tunium tantummodo adjudicatum c/f, iliac, bdore this 
Ihtute, homicides by mifadventure, or fe difemiemlo., were 
adjudged murder, and confcquenily punillied by death. 

I Hawk. P. C. c. 29. § 21 : 2 hifl. 56 : S. P C. 16. 

But CO this it may be anfwcted. that murder in thofe 
Jh) s fignified only the piivaie killing of a man, by one 
who was neither fecn nor heard by any wiinefs ; for 
which the oftender, if found, was to be tried by ordeal, 

and 
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and if he could not be found, the town in which the 
fiitl was done, was lo be amerced fixty-fiY marks, unlefs 
it could be proved that the peribn killed was an A'//- 
g^Jbman\ oiherwifc it was prefiimeJ he was a D^nt or 
Kounafty who in thofe diys weic often privately made 
away with by the Etiili/h. And it being adoubt whether 
Homicide by mifadventure, ^c, were to be eHeemed 
murder in this fenfr, it feems to have been (he chief 
intent of (he makers of this Hatute to fettle this quef- 
lion. 1 Ha*ivk, P. C. r, 29. § 22 ; J?;v7iV. 134 ^ ; 135 ^ J 
Kiiynge 121 . 

However it is certain, that notwIthHanding neither of 
thefe offences be felonies, yet a perfon gui’ty of them is 
not bailable by JuJiuts r/' f'nncy but niuft be comaiicicd 
till tlie ne.\t coming of the J udices of ey:cor gaol-delivery, 
j P. C, f. 29. § 23 . /y. P. C. 98, 99 ; 2 /'tji. 315: 

Dit/t. cap. 98. But fuch oiTender mav be brought up by 
h J If r' as corf Us, before any of ihe twelve judges, and bailed. 

Indeed, anciently a perfon committed for the death of 
a man, might fuc out the writ P- oJio ifS atidy which by 
Magna Cfuifta c. (6, is grantable withtmt fee; and if 
thereon, by an inqueft taken by the fhtTiff, he were 
f(^und to have clone the facd by nufadventure, or fe 
fentUnPoy he might be mainpril'ca by twelve men, upon 
(he writ d.ponendo tn balhum. But fu* h writs and en- 
quiries were taken aw-ay by the ilatiitcof iilouctflg} , r.9. and 
St. 28 EP. 3. c. 9, and though perhaps twcy wore -igain re- 
vived by St. 42 KP, 3. t*. I, which makc.s all Ilamiei con- 
tiary io Mit?uaCf'nrta void, yet at (his day they (icin to be | 
obiole'e, and, indeed, ufeie/s ; inafmuch as the party may 
piobably be focner delivered in the ufual couil’c, by the 
coming of the Jullircs of gaol-dtlivery. i JJani. /'. C\ 
c. 29.^21: S.P.C.jyg: 2 43, 315 : 56 ; Ch. 

Jjdil aid Mainpi ize, r. 10. 

It is alfo agieed, that no one can exciife the killing 
another, by letting forth in a fpecial plea, that he did it 
bv mi r.id venture, or /** ae/rn./i»Jo, but that he mu ft plead 
‘Not guilty*, and give the fpecial matter in evidence. And 
tint wiiciever a pcifon is fucnd guilty of fuch Homicide, 
eirh^r by a fpecial indictment for the fame, or by a ver- ! 
d y-i fe.iing lorih tliecircumftances of the cafe on a gene- ! 
ral indiciinent of murder or Homicide, he (hall be dil- | 
• harged out of priion upon bail, and forfeit his goods ; I 
HiUt, iliac upon rrinoving tfic rt».ord by ctiiuv'tui into 
Chancery, he dial! have his pardon of courfe, without 
Having for any warrant from the Is-ing to ihai purpoie. 

1 /y/iTii-i. F. C. t. 2g. § 25 : 4 //. 7. 2 : KclLv. ^ 3 r* ; 

108 ' ; 2 InjK 3 1 o ; S. J\C. \ ^ 6 ; i6 b : DaU. cap., 9G, 
98 . P. N.B. 24b. C. //. 

111. ! ELONious Homicidk, IS an of a very 
diiferent nature from the former, bi-'ing the killing of a 
human cieaiurc, of any age cr fex, without julllluation 
or c.\.cufe. This m.iy be done either by killing one’s 
fell or another pcrlon. 

I. Self-Mu RD hF, is ranked among the higheft 
crimes, being a peculiar fpecies of felony ; a felony com- 
mitted on one’s fclf. The party mull be of years of 
diiciciion, and in his (enfes, tile it is no crime. But 
tlii* cxcufc ought not be drained that length, to whic.h 
our Coroners’ Jiuies are too ap' 10 carry i , c /ti. ihatthc 
\efy adl of lijlLii-.e is an evidence of i.. hi. li.y ; as if cv^Ty 
ni I'u who :Cls tenmry to r'riHion, li.nl no renfou at all : 
for the fame argument would prove eve.'-y other criminal. 


non compos, as well as the fclf- murderer. The law very 
r.irionally judges, that every melancholy or hypochon- 
driac ftc does not deprive a man of the capacity of 
difeerning right from wrong, and therefore if a real 
lunatic kills hitnfelf in a lucid interval, he is /do Pe je as 
much as another man. i Hal. P, C. 412. 

As to the punifhment which human laws inflifl on this 
crime; they can only aff upon what he has left behind 
him, hi.s reputation and fortune: on the former, by an 
ignominioos burial in the highway, wi'h a ftake driven 
through his body ; on the fatter, by the forfeiture of all his 
goods and chattels to the King. 

In this, as well as all other felonies, the oiTender mud 
be of the age of dircretiornj^and compos mrntts ; and 
therefore, an infant killing himfelf under the age of 
difcietion, or a lunntick during his lunacy, cannot be a 
/{]o Pr fe. J Haivk. P, C, < . 2y . ^ i : Ctom.^o a, b ; a : 
H. P. C. 28 : Dalt, rap. 92 : 3 /n/L 54. 

Our laws have aivv.iys had fuch an abhorrence of this 
crime, that not only he who kills himfelf with a deliberate 
and diie^ purpofe of fo doing, but alfo in fome cafes he 
who malicioully attempts to kill another, and in piirfu- 
ance of fuch an attempt unwillingly kills himfelf, (ball 
be adjudged in the eye of the law a /do de fr ; for where- 
cver death is caufed by any aifk done with a muiderous 
intent, it makes the offender a murderer ; 1 Ha*vok. /*, 

4: DoU. col. gz, 144 : 44 3. 44 : 44 Aff. 55 : 

Ptio. C y/. 12, I 4 ; S. P. C\ 16 : /j. P* C. 28, 29 : Pult. 
wgb \ Cl 611. 28. 

He who kills annfhcr upon his defire or command, is 
in the judgment of the law as much q murderer, as if he 
had done it merely of his own head ; and the perfim 
killed is not looked upon as vi.Jdo (ie /y iiiafniuch as his 
affent was merely void, being ag.imft the law of Govi 
and man. 1 Ui 'sk P. C\ r. 27. J 0 ; Kd.kr. 136: Mocr 4.. 

Fuiiher as to what ,i Pdo Pc Jr (hall forfeit, it leems 
clear, that lie (li ill forfeit all chattels real or perlunal 
which he hath in his own right ; and alfo all charters 
leal whereof he is poftc fled cifher jointly with his wife, 
or in her right; and alfo all bonds and other jicrfon.il 
things in ndlon, belonring (ulcly toliimfclf; und alfo 
all perfonal things in action, and, ns (onic (ay, entiie 
chattels in poflVllion to which he was intiilecl jointly 
v\ ith another, on any account, except that of nierchandize. 
But it is faid, that he Ih.ili forfeit a moiety cnly of fuch 
joint chattels as may be (eveicd, and nothing at all of 
what he was ooftefl'fd of a-> executor or adinioiihator. 

I Itav:k. P. C. i. 27. / 7. However the blooii of .1 /r/y dc 
Jv is not corrupted, nor his lands of inheritance forfeited, 
nor his wile liarrcd of her dower, i ILr.cl', P. C. c. 27#- 
^ 8 : Ploii'P. Com. 2O1 b\ 2bza\ \ liaUP. C 3 I 3. 

Not any pait (f the peifonal eftate is veiled in the 
King, bc-lorc the t'ejf-niurder is fuii id by feme inqui- 
(ition ; and confcquently the forfeiture thereof, is fa v eel by 
a pardon of the offence before !uch (inding. t; Co. 1 10 ^ r 
3 54 - * SaunP. 362: 1 SiP 150, 1O2. But if there 

be no (uch pardon, liu* whole 3S forfeited immedi- 
ately after fuch inquifiiion, from the ciine fuch mortal 
wound was given, and all intermediate alienations are 
avoided. P/n 7 :.l. C 260 : H. P. C. 2 g: 56*0.110. And 
fiuh ijH|ulrnions ought 10 be by the Coroner /fper >vtjnm 
cor/Kon. if the body can be found ; and an iiiqiiificiGn (o’ 
taken, as (bine f.iy, cannot be traverlcd. // P, C. 29: 3 
Jnj/, 55. bee 1 Haick. P, 6*. c. 27. § 9, 10, 1 1. 

2 But 
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But if thf bofly cannot be found, fo that the coroner? 
who has autlioriry only fufti' ^vt/um corporis^ cannot pio- 
ceccJ, the inquiry may be by Juliices of peace ; (who by 
^hclr commiflion have a general power to inquire of all 
rajonifes ;) or in the King's Bench, if the felony were 
committed in ihc county where that court fits ; and fiich 
inquifitions arc traverlable by the executor, i HAick, 
P. C, f. 27. § 12: 3 In/i, SS • H. P. C. 29 : 2 Lev. 141. 

Alfo all inquifitious of this ofFence being in the na* 
ture of inciiftments, ought pariicularly and '.enaiiilv to 
fet forth the circumllances of the latt ; and in the con- 
clufion add, that the party in fuch m inner niU’ Jcrcd 
himfelf. 1 Hawk. P. C. c. 27. §13: Lev. \\o\ ^MoJ. 
100: 2 Lev. 1^2. Yet if it be full in fubllance, the 
coroner may be ferved with a rule to .imend a d.'ffft in 
form. 1 Si.^ 225, 259 : 3 ilAA 101 ; i KlI^. 907 : i ILrvL 
. 7 '. C'. f 27. § 15. 

-y— By the rubrlfclc in the Common Prayer, before the 
burial office, (confirmed by flat. 1 3 £3* 1 4 CV?/. 2. c 4,) 
perlbns who have laid violent hands upon • thcmlelves, 
lhall not have that office ufed at their interment. — See 
further on this fiibje( 5 t this Di£l. tit. Felo <ii je. 

The other fpecies of criminal Idondcidc is that of 
killing anothn man. But in this tliore arc alfo degrees 
of guile, which divide the offence into aud 

Miirdtr. The difference between which may bo partly 
colleded from what h.is been incidentally mrmioticd in 
the preceding articles; and principally confills in this, 
that Mnn^Jlaughter (when voluntary) arifes from ihcfudden 
heat of thepallions; r from the wickednefs of the 

hear r. 


2. Manslaul^ht liR is therefore thus defined; The 
htil ivjf’il kdlutg of anothtr, 'ivitFmt maliit'y either exprefi or 
which may be either ^vjluntanJy, upon a fiultUn 
htui) Q)V iiiV(jluutii}ily^h\M in the romii»iiTi»on of fomc r/«- 
Lvu'/ul iitl. 1 Hal. P. C. 466. And hence it follows, that 
in Manll lughter there can be no acceflbries brfore tlie 
fad ; bccaufe it mull be done without premeditation. 

Aii to the hrll, or 'voli/htaiv branch: if upon a fudden 
qiiarrd two perfons fight, and one of them kills the other, 
this i- Minffuighter : and fu it is, if they, upon fuch an 
c)ic.'db>ii go out and fight in *i field ; for tnis is one con- 
tinued ait of j>afijon, and the law pays that regard to 
iivimin f.ailiy, as not to put a hally and deliberate ait 
upon the Time footing with regard to guilt. 1 Haivk. P. (\ 
c 3;. §§29.30. So allo if a man be greatly provoked, 
as by pulling his nofe, or other great iridignuy, and im- 
nuai.iiely kills the aggreffbr, though this is not excufa- 
ble f fincc theie is no abruluie ncccility for 

d.».ng it, to prelerve himfelf ; ye!; neither is it murder, 
f.r there is no previous malice; but it is Manflaughter. 

135. But in this, and in every other cafe of 
Filitiicidf, upon provocation, if there be a fufficient 
coolin >-timc for paflion to fubfide and rcafoii to interpoic, 
and the peifoii lo provoked afterwards kills the o'ijer, 
this is deliberate revenge, and not hca: cf blood, and 
accordingly amounts to murder. P^ft. 2^6. So if a man 
takes another in the ac1 of adultery with his wife, and 
kills him diici^ly upon the fpot ; this is pot abfoluicly 
ranked in the clafs of jullifiable Honiicide, as in calc of 
a forcible rape, but it is M iuffaughtcr. i Hal. P. C. 486. 
It is hov/ever the lov/cii degree of it, and ihcieforc in 
fuch a cafe, the court directed the burning in (he hand 


to be gfcntfy inflifled, becaufe there could not be a* 
greater pi ovocai ion. Rnvm.zxz. M mflaughtfr thcr* foie 
on fudden provocition difiVrs fro:'.i I'Acuf.ible jrloinivicle 
fe dferJt'ndo in this: that in one ccife ilvre an ;#pp3- 
rent nrccffity, for felf- prcfervatlon, tu kill ihraggrcfl'a- ; 
in the other no necrffily at all, being only a fudden act 
of revrnge. 4 Ccmni. c. 14. 

'rhe fecond branch, or involuntary Marflang^ ter •liffers 
alfo from Ilomicidc excufable by MiifidvcMru! in 
that miladventure always happens in cor.requ-.nn* of a 
lawful but this fpecies of man 11 3 ugh ter in i onff {uciwe 
of an unlawful one. As if two penons play at (word 
and buckler, umIcIs by the King’s com n:ind, and i;ne 
of thcTi k'lls file other, this i^ mianaugntcr, bcjiufe 
the orip/mal : was unlawful ; but it is not murder, Idr 
the o.ne had no intent to Jo the other any pcMional m 1 - 
chief 3 LpL 5^;. So where a perfbii does an ;kI, l.r.vful 
in itlelf, but in an unlawful manner, and wi-iiout due 
caution and circurnTpedion : as when a workinm flings 
down a ffoae or piece of tiinbir into the flreer, and kills 
a man; this may be either mifadvciuine, manilaugluer, 
or muidyr, according to the circiimllance undwT which 
the original ad was done ; if ii weie iai a country vil- 
lage where few paff'‘ni;crs ire, and he cails out to all 
people to have a care, it is nuf.ui venture only; but if it 
were in LoucLn^ or other populous tow n, where people 
are continually p;i!ling, it is manff inghtcr, though he 
gives loud vvartdng ; and if lie knows of their 

palling, and gives no warning at all, for then it is ma- 
lice ;,gainff all mankind. Kd. 43:3 In/l. And, in general 
when an involunr.iry killing liuppc..s in confjquencc of 
an unlawful ad, ic will be <irhtr murder or manflaughter 
according to the nature of liic ad which occafioned it. 
If it be 111 profccution of a felonious intenr, or in it's 
conrcqucpccs nriiurally ten Jed to bloodilicd, it will be 
murder; but if no more was Intruded than a mere civil 
trefpafs, it will only amount to munll.iugliier. 
c. i.j, pyi. 3. moic at b 

Our ll.uute law has fVvri ly animadverted on one 
rpeckfs of criminal iirgiigci.t r, whereby the death of a 
man Is occafioncd. For by Stat. 10 Gro 2. r. 31, if any 
Waterman b'jiwfcn (77</i/r/.'v7 and l!'ir>/j<n rrceivrs in;o 
his boat or barge a grc..tcT nimiber of peifons 1*1 in the 
act allows, .and any paffengfu* fh dl then be drowned, fuch 
Wdrcrinan is guilty (not of manfl lugnter, but) of fel^jiiy; 
anu liiall be tran'p itcd a-^ a f^-.on. 

Next as to tiij P.ivijhmcnt of this degree of Homicide : 
the crime of manilaughicr aiiioiiiiis to felony, buiwdiiiin 
the bcMielit of i lergy ; aiiJ the uflcnder jliali be burnt in 
the hand, and forfeit al' his goods and chattels. 

But there is one fpecics of manlliughtvT, which is 
punched ns murder, the benefit of ti'jgy being taken 
away from i: by llaciuc ; namely, ifie t-f mor- 
tally another, though done upon fudutn pu. vo- 

cation. For by flat. 1 Jac» 1. r. 8 , when one thru is or 
llabs another, who lus not then a weapon di.^wn, (u* who 
hath not then fiill liricken the pariy llai)birjg, fo tii-it he 
dies thereof within fix months after, ihj oji'ender in dl 
not have the benefit of clergy, tIrjUi h h' J.d r not oj 
hcr if Of it bought. This flatutc wai made on account of 
the frequent quarrels, and llabbiiii; w'lth Ihoit <faggcrs, 
between the .Vo7c/zand \\it at the accclljon »f 

Jams the Firil ; and, being tiu rrforc of a temporary 
nature, ought perhaps to have expired with the iniicim f 

* which 
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v^hlch it meant to remedy, i Lord r40. It was 
Ijowcver continued indefinitely by S/. 3 Car, i. c. 4; and 
fat, 16 (or J7) C. I. f. 4, till Totne other adl fliall be 
made touching the continuance or diTcontinuance there- 
of. — It feems that in point of folid and fubllantial juilice, 
it cannot be faid that the mode of killing, whether by 
llabbing, ilrangling, or (hooting, can either extenuate 
or enhance the guilt; unlefs where, as in the cafe of 
poifoning, it carries with it an internal evidence of cool 
and deliberate malice. But the benignity of the law 
hath conllrued the (latute fo favourably in behalf of the 
Subjei^t, and fo ilridlly when againll him, that the offence 
of ilabbing now (lands almoll upon the fame footing, 
as it did at the Common-law. Fojl, 299, 300. Thu», 
(not to repeat the cafes before mentioned, of Aabbing 
an adulterefs, tsfe. which are barely manflaughter, as 
at Common-law) in the con(lru£lion of the llatuce it 
hath been doubted, whetlier if the deceafed had flruck 
at all before the mortal blow given, this docs not take it 
out of the (latute, though in the preceding quarrel the 
ilabber had gi\en the full blow; and it feems 10 be the 
better opinion, that this is not within the (latute. Fojf. 
301 : I P. C. c. 30. § 6. -AKo it hath been re- 
foiveJ, that the killing a mai by throwing a hammer or 
other blunt weapon is not within the (latute; and whe- 
ther a (hot with a pitlol be fo or not, is doubted. 1 /Ja/. 

C. 470. And if the party llain had a cudgel in his 
hand, or had thrown a pot or a bottle, or difeharged a 
piilol at the party dabbing, this is a fulhcient having a 
weapon drawn on his fide within the words of the datute. 

I 7 *. C. r 30. % S. 

It is generally holdcn, that this (latute is but declara- 
tive of the Common law, and in ihc conflrudUon thereof, 
the following points have been alfo refulved. 1 Bulj}. 87 : 

KcUn^e 

That he who adlually gives the drokc, and not any 
of thofe who may be faid to do it by condrudlion of law, 
as being prefenr, and aiding and abetting the fadl, are 
within the llututc ; from whence it follows, 'I'hat if it 
cannot be proved by whom the droke was given, none 
can be found guilty within the datute. l Hanj^k* P. C. c, 
30. § 7 : H. P, C. 58 : j^leyn 44. 

That there is no need to lay the conclufion of the 
indidlment cm/ui foimiim flatuti^ becaule the daiutc makes 
no new od'e/u-c, but only takes away the privilege of 
clergy from an old one, and leaves it to the judgment of 
the Common law ; fiom whence it follows th.it a perfen 
iudicled on the datute, may be found guilty of man- 
fj^ughier generally. Alfo fiom the fame ground it hath 
bten refohed, That if an indidmeni lay, and a verdict 
alfo hnd, a fadl to be LUhtrafwviamJiatuit^ which cannot 
podibly be fo, as that^^y. and Ji. aided and al etted (', c'jnt)a 
joimam ftatutii yet neither fuch indiiS^linent nor verdict 
are void; but A, and B. (hall be dealt with in the lame 
manner as they lljnuld have been, if chefc words comra 
Jot mam Jlatuti had been whol'y omitted, becaufe the fub- 
llancc of the indi^lmeni being found, they m^y be reje^l- 
rd as fenfelefs an.d furplulage : And, a fortiori^ therefore it 
is certain, that they lhall do no hurt to an indi^tiiunt or 
verdicl containing a fa^ which may be within the ilatuie. 

1 Haivk. P. C, f. 3.0. § 9 : //. P. C. 58, 266 : AUzn 47 : 
Crf. JAC^ 283. 

That, as ihefc words, contra j'otmnm ftntuii^ do not 
viiiaic AQ indkiment which would be good without them ; 
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fo alfo, they will not Aippty a defeA in a vitious one, 
which docs not fpecially purfue the ilatutc. i Ha*wL P. C. 
c 30. § 10: H. P. C. 58. 

A prifoner whofe cafe may be brought within this 
Aatute, is commonly arraigned upon two indidtments 
one at Common-law for murder, and the other upon tKe 
flatute. Fojt, 299. — But the fame circumllances which 
at Common-law will ferve to juftify, excufe or alleviate 
a charge of murder, have always had their due weight in 
profecutions, grounded on this flatute. Foji 298 —As 
where a bufband (labs an adulterer whom he feizes in the 
1 /cm/. 158: 21 2.— Or where a man is af- 

faulted by thieves in his houfe, the thieves having no 
weapon drawn, nor having flruck him ; and he (labs one 
of them. Stra./^ 6 g. Or where an officer entering vio- 
lently into the chamber of a gentleman to arred him, 
but without announcing the purpofe for which he came, 
ib dabbed by the gentleman with his fvvord. Kcl.1^6: 
i Hale O'. Sty. 467.— Or where upon an outcry of thieves 
a perfon who had innocently hidden himfelfin a clofet, 
was miduken for the thief and dabbed in the dark. See 
I Hale 42, 474 : Cro. Car, 338 ; JP". Jon. 429 ; Kcly. i 36 ; 
and many ocher indances of this kind which were held 
not CO be within the datute. 1 Ha*wk. P, C, c. 30. in n. 

3. The term of Murder (as a crime) was anticntly 
applied only to the freret killing of another ; Dial, de 
Search. /. I. c. 10 ; which the word mnerda fjgniHes in the 
Teutonic langu^ge; and it was defined, ** homteidtum 
^uoJy nullo vidcntCy nuilo tlim perprtratur ; GlanxK lib, 
14. c. 3 : for which the vill wherein it was committed, 
or (if that were too poor) the whole hundred, was liable 
to a heavy amercement; which amercement icfelf was 
alfo denominated miodum, Bra£l. I 3. tr, i.c. 15* § 7 : 
Sint. Marl, c. 26: FoJl, xBl. 'J'nc word murdie in our 
old Jlatuft's alfo fignihed any kind of concealment or 
rtifling: So in the Hat. of Exetn ^ I4£. i. ** je rirns m 
Ctletai ne /nj/fcrai the cefe ne murdie. which is thus tranf- 
a^cd in b'lfta, 1 . 1. c. 18. § 4. Nullum u'ct itafem irlabo^ 
n.-’C eclat i pe^'mittam^ nec mutdrari,^* And the words “ pur 
murhelc d^uit'* in the articles of th'it llafute, are ren- 
dered in FFta, ibid. ^ S pto juir alicujus m'luh unJo.'^* 
The word mutdtum^ (by fome derived from the Sax. 
Motth, whence, (as it is faid) comes the barbarous Latin 
Motilrum^ tA jMurettumt in French Meutttc\ though the 
word Mutdtate^ evidently conies from the Latin Mo*ti 
datt)t a word in ufc Jong before the reign of King 
Caintusy which fome would have to fignify a violent death ; 
and fometimes the Saxofis exprefled it hy mtnthd rtl 
Tuorth icecte, a deadly work. But the Sax. m^itb relates 
generally to mots. 

The ufageof fining the vill or the hundred was com- 
mon among the antic nt Goths., in S'lveden and Drnmatk, who 
fuppofed the neyghhou hood, urlefs they produced t’ . 
murderer to have perpetrated, or at lealt connived at, the 
murder: and, according to Btadcn^ it w.is intiodu.-td into 
thi > ngdcni by King to picvcnc his coun'rymen 

the Danes irom being privily murdered by the E>.p^lijh \ 
and was afterwards continued by irtilutm the Contiueror, 
for the like Iccuriiy of his own Noimans, Biaii. 1 . 3./r. 

2. c. 15 : I Hal. P. C. 447. And therefore if, upon in- 
quifition had, it appeared that the perfon (lain was an 
Englijhman^ (the prcfcntmcnt whereof was denominated 
Enole/ihciic) the county feems to have been cxculcd 
from this burthen* Btablm ubi J'ufra, Sec this Diit. tit. 

En^ltcery. 
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ILnghcery, Bat* this clifferencft being totally abolifhed 
by Stat* 14 i?. 3. c, 4, we mull define murder in quite an- 
other manner ; without regarding whether the party (lain 
was killed openly or fecretly, or whether he was of EngUJh 
or foreign extradion. See Staunf. P. C. /. 1. c. lo* as alfo 
N HaiAti. P,C. e. 31 ; where it is faid that in the ancient 
times above alluded to, the open killing of a man through 
anger or malice was not called murdtr; but voluntary 
HomicUe. BraH. \x\a\ 134^; 1 2 1 • 

The law concerning EngUfcherit having been abo- 
lifhed by Stat, 14 Ed, ^.,c. 4, the killing of an Englijhman 
or foreigner through ihalice prepen fe, whether committed 
openly or fecretly, was by degrees called murder \ and 
Stat. 13 Rich. 2. c, I, which retrains the King’s pardon in 
certain cafes, does in the preamble, under the general 
name of murder^ include all fuch Homicide as (hall not be 
prrdoned without fpecial words ; and, in the body of the 
aft, exprefTcs the fame by muidtr, or killing by avcaity 
ojfanlty or mnlicf prepenfed. And doubllefs the m takers of 
Jfat. 23 //. 8. cap, I, which excluded all nxiilful murdtr of 
mahct prepenfe from the benefit of clergy, intended to in- 
clude open, as well as private Homicide, within the word 
murdtr, | Hawk, P. C. c, ^ \ ^ 2 : S, P.C, 1 8 ^ ; 1 9 c/. 

By Murder, therefore, fays Hinvkins at this day wc un- 
derlland, the wilful killing of any Subjed whomfoever, 
through maliic fouthought, whether the perfon Aain bean 
Engltfhmanox foreigner, i Hawk*P, C, r. 31. § 3. 

Mulder is thus defined, or rather deferibed, by Sir 
Fahvard Ccke ; “ When a perfon of found memory and dif- 
cretion, unlawfully killech any reafonable cieature in 
being, and under the King’s peace, with malice 
afoiethought, cither exprefs or implied.” 3 47. The 
bell way of examining the nature of this crime will be 
by confidering the feveral branches of this definition. 

Firll, murder muft be cemnnitted by a per/on cf found 
memory and di/cretion\ for lunaticks d infants, as was for- 
merly obferved, arc incapable of committing any crime ; 
unlefs in fuch cafes where they fhew a confeioufnefs of 
doing wrong, and of courfc a difcrction, or difeernment, 
bc’wecn good and evil. 

One under the age of difcrction, or non compos mentis, 
cannot be guilty of murdcr\ chough if it appears by cir- 
ciim (lances, that the infant did hide the body, fsfc, it is 

fflony. H,P,C.i^l \ 

If an infant under twelve years old, hath an extraor- 
dinary wit, that it may he prefumed he knoxvs nohat be docs, 
and he kill another, it may be felony and murder\ other- 
wife it lhall not. 13 : Ploivd, 191. 

See the cafe of William T'ori, at Buty, Summer aflifes 
in 1748. FojlePs Rep, 70. and this Di^. tic. Infant!, 

Next, murder happens when a perfon of fuch found 
difcrction unlawfully killeth, 'I'he unlawfulnefs arifes 
from the killing without warrant orexcufe: and there 
mull alfo be an a^ual killing toconftitute murder; for a 
bare a/TauIt, with intent to kill, is only a great mifde- 
meanor, though formerly it was held to be murder. See 
I Hal, P, Ct 4 ^ 5 * 

A perfon indifledfox intending to murder the Mailer of 
the Rolls, Teem Mich, 16 Car, 2 ; and for offering a fum 
of money to another perfon to do it, faying at the fame 
time, thai“ if he would not perpetrate the crime, he would 
doit himftlfi** upon his conviftion, the court declared 
that this was a heinous offence, and not only indi<^able, 
but fiaeabie ; and the offender was fined one thoufand 


maiks, committed to prifon for three months, and or- 
dered to find fureties for his good behaviour during life. 
I Lev, 146. 

The killing may be by poifonlng, flriking, Harving, 
drowning, and a thoufand other forms of death, by 
which human nature may be overcome. And if a per- 
fon be indifted for one fpecies of killing, as by poifomug, 
he cannot be convicted by evidence of a totally diffetenc 
fpecies of death, as by ftsooting ^\t\\ a pillol, or flay ving. 
But where they only differ in circum (lances, as if a 
woiindht allcdged lo be given by a fword, and it proves 
to have arifen from a (laff, an ax, or a hatchet, this dif- 
fcrence is immaterial. 3 In/l* 319 : 2 Hal, P. C. 185. 
Of all fpecies of deaths, the moll deteibble is that of 
poifon ; becaufe it can of all others be the lead prevented 
either by manhood or forethought. 3 Inf, 48. And there- 
fore by the fat, 22 Hen, 8. c. 9, it w'as made treafon, and 
a more grievous and lingering kind of death was in- 
flidled on it than the Common law allowed ; namely, 
boiling to death: but this ad did not live long, being 
repealed by Sfat, i El. 6 . c. 12 ; which declares tha: iill 
wilful killing by poifoning of any perfon fliall be ad« 
judged wilful murder, of malice prepenfed. 

There was alfo, by the ancient Common-Iiw, one 
fpecies of killing held to be murder which may be du- 
bious at this day, as there hath not been an in (lance 
wherein it has been held to be murder, for many ages pad 5 
namely by hearing falfe 'luitvcfs againil another, with an 
exprefs, premeditated defign to take away his life, fo as 
the innocent perfon be condemned and executed. M/nor 
e. I. ^ 9, 19 : Brit, e. 52 : BtaSlou I, 3. c, 4, There is no 
doubt but this is equally murder in foro cnufdcnEuv as kil- 
ling with a fword ; though the modern law (to avoid the 
danger of deterring witneffes from giving evidence upon 
capital profecucions, if it mud be at the perils of ilieir 
own lives,) his not yet punilhed it as fuch. See 3 Ltf, 48 : 
Pod, 1 3 I. and this Di^d. tit. Pnjmy. 

A gaoler knowing a prifoncr to be iofr^lcd with an 
epidemic diflempcr, confines another prifoner againd h^s 
will, in the fame room with him, by which he catches 
the infeAion, of which the gaoler had notice, and lie 
prifoner dies ; this is a felonious killing. Stia, 856 : 9 .V/. 
Tr, 146. So to confine a prifoncr in a low, damp, un- 
wholefome room, not allowing him the common conve- 
niences, which the decencies of nature require, by which 
the habits of his conditution are fo afferted as to produce 
a didemper of which he dies; this is alfo a felonious 
Homicide. Stra, 884; Ld, Raym, 1 1^*78.— For although 
the law inveds gaolers with all neceH^ry powers, for the 
interell of the common-wealth, they are not to behave 
with the lead degreeof wanton cruelty to their prifoners, 
O. B. 1 784, p, 1 177. — And ihofe were deliberate adls of 
cruelty, and enormous violations of the trud the law re- 
pofeih in it’s miniilers of judice. Fof. 322. 

In fome cafes a man fliall be fhid, in the judgment of 
the law, to kill one who is in truth aftually killed by 
another, or by himfelf; as where one by durefs of im- 
prifonment compels a man to accufe an innocent per- 
fon, who, on his evidence, is condemned and executed ; 
or where one incites a madman to kill himfelf or an- 
other: or where one lays poifon with an intent to kill 
one man, which is afterwards accidentally taken by an- 
other who dies thereof, i Hawk, /*. c. 3 i . § 7 ; .V. P, 

C, 36 .*3 Ittf,^\', Dalt, cap, 93 : Pkwd* Com, 474. 


If 
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If a inan however docs fuch an of >\h*i:h rhe 
pioh.ihic conftqucnce may be, and evcniu.illy is tic.iih, 
fuch killing may he murder a'thoii;jh no llioke be llruck 
by lumfelf, andtho* no killing m.iy be prinnrily intended ; 
as wjs the cafe of the uinad’ial ion, \v.]»o evpofed his 
i\ k .'aihcr to the air, ng..inll hi^ will, by reafon where- 
of he died. 1 llazv/:, P.C.r. 31. § 5 ; of the harlot, who 
] lid her child under leaves in an orchard, where a kite 
firuck it and it. I /k C. 43a ; and of the 

p'lrilhofiicers, wiio iliifted a child from parifh to parifli, 
ii«l it died for w.tnt ofcaie and fuflenancc. Piilm, 54.5. 
So in j;cncral any one who, affutiiing to take care of 
rnotl’.cr, refufes them recen‘aiv fubfilb’ncc, or by any 
oilur kveri^y, though rot of a nature to produce imme- 
d.ate dcjfh, as by putting the parly in iucli a lituation 
as may poHibly be dangerous lo life or health, it death 
.-ktuidly and clearly enrues in coTTfcquciKC of It, it is 
murder. — .'And this inod-^ of killing is of tb.e moH ag- 
gravated kind, bcCiiulsJ a long time mull una' oid.ibly 
intirvciic before the droili can Inppen, and alfo irany 
opp. !tuni:ies of dclilnrati^ n, .nnd rede'tion, O. B. 

р. .^55 : A*. V. S. SJ/t 0. B. 17S ! S ir. 1776. 

If a man hath a bcMll that ured to do mifehief; and 
he, know i ng it, it tog ’abroad, and it kills a man, 
even lids is inanll.iughtcr in the owner: but if he had 
piirpolely ; ve./ // *W'’, though b'.rely to frighten people 
and muke what is called fj’Oit, it is as much murder, 
as if he had incited a bear or dog to vvony them, bee 
I //;/. P, C. 431. 

H favs. that he who wilfully negle^s to prevent 
a mib’iiet, which he nr»y and ought to provide againll, 
is n Jl hiivt in judgment of the Jaw, rhe actual 

c:ui: of the damage which cnlucs ; and therefore if a 
nnn hr.rc an ox or horfc, which he knows to be mif- 
( iiievous, by being nfed to gore or flrike at thofe who 
came pcnr taem, ai’d do not tic ihcm up, but leave them 
t > their liberty, and they afteiv/.ird.s kill a man, according 
tJ' f'l.ie opinions, the owner m;iy be indidled, as having 
I:l:nfc’f killed him ; and this is agreable to the Mofaical 
law. However, it is agreed by .ill, fuch a perlon is guilty 
ct a very grofs mirdemeanor. i liaivk P. C. c. 31. § 1 : 
F tx. C'^nn'’ 311 : S. P . C, \ y a \ (It cm. : Dalt, (.up. ijy, 
/ ' t.\zi o \ 11 . P, C. 53: Lxoihs, c. z. 'V. 29. 

If a.phylician or furgeon gives his patient a potion or 
pk.iilcr to cure him, which contrary to cxpeilati -n kills 
Inn, this is ncithci murder, nor mariHaughicr , but mif- 
. ^ ensure ; and he ikall not be puniflietl criii.inally, how- 
ever liable he might formerly have cecn to a civil ailinn, 
for nrgkd or ignorance. Mu tot c. 4. ^ 16. But it hath 
been holdcn, thit if he is not a tegnin phyrici..n or fur- 
geo’i, who adminiilcrs the medicine, or pei forms the 
oicr.ithn, it is inarillMig'iicr at the le-.ll. c. 5 : 

4 i'. 251. 'A ct bir Mci.th. :v H./ti very jullly quellions 

t!ie Uw of this derermlpaiion i Hal. J\ C. 430. 

In ord^-r alio to make the killing murder, it is requ’- 
file that the p-irty die within :i ye-^r and a d.iy after the 
Itri ke received, or t.vuie of dcaih adminilk-rfd ; in the 
coriputation of vvliicli, the whole day up(>n wl.ivh tlie 
hurt was done (hall be reckoned the firll. 1 Un.ik. P. C. 
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But ir a perfon hurt by another, die thereof within a 
j'A 7 / ai.l n dtiy, it is no excufc for the other, that lie 
might have ncovered, if he had not r.eglcdted to take 

с. 'iic cf himfcb. I llawL P, C* c. 31. ^ 10 : 3 InjL 53 : 
Krjfig‘ 26; I Kyi, 17, 


If one dies within a year and a day, through difor- 
derly living, it dial I be no cxcufe, //»# wound -will be judged 
Pic ptiuc Ip'll Ctif/t of his death; but if one vvoiuideJ di^ 
after that lime, the l.ivv will prefume he died a natural 
dcMh. 3 ffi/ 1 . 53: //. /*. C. 55 : AV/. 26. If a man 
ceive a wound that is nor mortal ; but either for want oi 
help, or by negledl, it turns to a fever, G/r, which 
caufes the party’s death, it i'. mutder: fo it is, W'herc a 
m.in has foinc difeafe, which poflibly would terminate 
his life in half a year, and another wounds him, that 
it hadens his end, ^c. But if, by ill applications of 
the party, or thofe about him, 6f unwholefome medi- 
cines, the wounded perfon dies ; if this plainly appears, 
it is not /fiwdit : by JfLile; IFjt.P.C. 428. 

As lothe place where fuch killing is within the conu- 
fince of the law ; it feems that ihc killing of one who is 
both wounded and dies out of the realm, or wounded out 
of the rc.ilm and dies here, cannot be determined at Com- 
mon law, bec.Tufe it cannot be tried by a jury of the 
neighbourhood where the fafl was done. But ir is agreed, 
that the death of one who is both wounded and dies be- 
yond (cl, and it is faid by foine, that the death of him 
who dies here c*f a wound given there, may be heaid and 
determined before the Conllablc and Marfhal, acu iding 
to the Civil law, if the King plcafe lo appoint a CoiiUa- 
ble. And it feenieth aifo to be clear, that fuch a fail 
being cx.imined by the privy council, may by force of 
St. 33 H. 8. cap. 23, be tried (in relation to the principal 
ort’ciiders, but not as to the acceiTaries) before com mi f- 
fioners appointed by the King, in any county of England, 

I Haiuk. P. C. c. 31. ^ I I ; 3 48 : 2 fn/l. 5 l ; Co, 

Lit. 75 : 5 “. P, C. a : Bro, Apptnl 153; Cto. Car. 24" : 

I And. 193. A comrnKTion was iflueJ, againll Captain 
Roike for killing Mr. ['ctgufon^ at the cape of Good Ihpe, 

A murder at fea was anciently cogpifahle only by the 
Civil Ijw ; but now by force of 27 f/. 8. 4 : 28 

H. 8. f. 15, ir rany be tried and determined before the 
King’s Commiliioners in any county of Englini}, accoril- 
ing to the roiirrc of the Common -law ; yet the death of 
one who is at land, of a wound received at fea, is neither 
determinablL’ ai Common-l.iw, nor by force of either of 
thefc llatutci): but it feems, that it may be tried by the 
Conllable and Marflial, or before the comniifhontjs ap- 
pointed in cLiifuance of the aforclaid llatute of 33 //. 8. 
r. 23 : 1 Hawk. P. C. c, 31. § 12 : 3 In/i. 48, 49 ; 1 Leon. 
270 : H. P. C. 5 3. : 3 In/l, ^38. 

I’he Commidioneri to be ippointed under Stats. 27 £9* 
28 //. 8, are the Admiral, or his deputy, and three or 
fov more (among whom two Common i.iw judges arc 
conllantly appointed, who in effect try all prifoners); the 
indictment being firll found by a (irand Jury of 13 
men, and afterwards tried by another jury. This is now 
the only method of trying marine felonies in the Court of 
Admiralty. The Judge of the Adn.’ralty iiill prcliding 
therein, juft as the Lord Mayor prefides at the SHIions 
in London. i^Comm. 269. iiec this Diil. lit. Admit alty. 

And it is faid by lome, that the death of one who died 
in one cJunty, of a wound given in another, isjiot in- 
di^lable at all at Common-law, becaufe the offence was 
not complete in either county, and th« jury could eiiqini^ 
only xif what happened in iheir^wn county. Bur it haih 
been holdcu by others, That if th# corpfe were carried into 
the county where the llroke was given, the whole might 
be enquired of by a jury of the fame county. And ir is 
agreed, that an apjical might be brought in either county. 
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iind the fa^ tried by a jury rcfiirned jointly from each. ’ 
And at thi<5day,by forceof 5/. 2 Si?’ 3 6. c. 24, the whole 

is triable by a jury of the county wherein ther death lhall 
• ^ happen, on an indi^ment found, or appeal brought, in 
'' the fame county, i Hau'k. C. c. c; i. § 1 3 : 3 fuj}, 48, 
49: Bro, Ccro, 140, 141, 143 ; IndUtm. 3 : .S'. P.' C, 90. c ; 
6 /f. 7. 10^; Finch La-iv 411: S. P. C\ 182: Bio, 
Appeal 3. 80. 83. 85. I49. 

Alfo by force of St, tb H. 8. ectp. 6, a murder in kraJes 
may be enquired of in an adjoining En^lijh county, but 
appeals mull dill be brought in the proper county. 1 
- Hawk, P. C. Cro, Cm, 247 ; i Jon, 255 ; 1 L(n\ 118: 
Latih 12. 118: H"tl/ 320. 

By Stat, 2 Gto. 2. cc 7 p. 21, it is enabled that where any 
perfon n)all be fclonioufly llricken or poifoned upon the 
iea, or at any place out of Enojaful, and fliiill die of the 
fame in Brgland or where any perfon (hall be felo- 
niouHy diickcnor poifoned within Etrifand^ and fl)all die 
of fuch ftrokc orpoifoning upon the fta, or out of Eng- 
lamiy an indl^lmcnt thereof found by jurors of the 
county in England,^ in which fuch deaths flyoke or poifoniyg 
fball happen, whether it be found before any coroner 
upon view of fuch dead body, or before jullices of peace, 
or other jullices who (hall have authority to inquire of 
murders, lhall be as cdeilual, as well againft the prin- 
cipals as the accedbri^s, as if fuch llroLe or poifoning 
and dc.'»th, and the oftcnce of fuch acceflbrics, li ul h.ap- 
pened in the fame county ; and every fuch oflcnder (liall 
have the like defeiuc.^. ^except chiillenges for the hun- 
dred) as if fuch drokc or poifoning and death, and the 
like ofienceof fuch accedbries, had happened in the fame 
county where fuch indictment dull be found. Sec title 
Jnihdlnhtit ir, 

Farlhei ; the perfon killed mir'l be a icafonaUe 
crt'ath>f in beings and under the Kini^ s peacc^^' at the time 
cf llic killing ; therefore to kill an alien, -a Jew, or an 
outlaw, vs ho, are all under the King’s peace and pro- 
tedio.i, is as muLh murder .as ro kill the rned regular 
bojn ii’/,; hjhntauy except he be an alien entmy in time of 
war. 3 A//. 50 : 1 M?/. P, C7 433. To kill a child in 
it's mother’s womb, is now no murder, but a great mif- 
prifion : but if the child be boin alive, and dicth by 
reaion of the potion or bruifes it received in ihe womb, 
it feems by the better opinion to be murder in fuch as 
juliiilnilletcd or gave them. 3 hdi. 50 : i Haivk, P. C, c, 
31. ^ 16. But fee i IFd. P. C. 433. 

It fci ms alfo agreed, that where one counfels a woman 
to kill her child when it diall be born, who afterwards 
kills it in purfuance of fuch advice, lie is an acccd'aiy to the 
minder. 1 Uuwk. P. 6'. c. 3 i . § 17 : Dytr 186: 3 hijf. 5 1. 

But, as there is one cafe where it is didicult to prove 
the child’s being born alive, lumt ly, in the cafe of the 
murder of b.'iftard children by the unnatural mothei, it 
is enabled by Jtat. 21 Jac. i. c, 27, “ that if a woman be 
delivered of a child, which if born alive, fhould by 
law be a baflard ; and endeavours privately to conreal 
it’s death, by burying the child or the like; the mother 
fo oft'ending lhall fuder death as in the ca(e of murder, 
unjefs die can prove by one witnef> at lead that the child 
was a^Iually born dead.” See tide Ihjiaid. II. 2. 

Judly, the killing mull be committed with waluc 
afoiethought^ to make it the crime of murder. This is 
the grand criterion which now dillinguilhes murder fiom 
©ther killing, and this malice prcpcnic, maluia 

VuL. 1. 


eogitata, is not fo properly fplte or malevolence to the 
dcceal'cd in particular, as any <• c r/ in gcMc al: the 
dii'Iate of a wicked, depraved and inrilMnanHieart. pr/f, 
25b: un dif;rJihon a fuiie un in dr rh-fe 2 Rcl. Krh, 
and it may be cithc-r rv/>?r or im lrl\x\ law. 
is, when on? with a fed.ue, delibcr.ite r^nincl, and fornud 
defign, doth kill another ; which formed defign is evi- 
denced by external circumdances, difcovcoing that in- 
ward intention ; as lying in wait, antecedent menace., 
former grudges, and concerted fchemes to do him foinc 
bodily harm, 1 If d. P,C, 4^1. This takes in the c.iie 
of deliberate duelling, where both parties meet avowedly* 
with an intent to murder; thinking it their duty, as 
gentlemen, and claiming it as their right, to wanton 
with their own lives and thofe of their fellow crenturei ; 
without any warrant or authority from any power, cither 
divine or human, but in direct contradiction to the laws 
both of God and man ; and therefore the law has judly 
the crime and punilhment of murder, on iluni, 
and on their feconds alfo. 1 P,C. c, 31. ^21* 

As to the firlt indance of this kind, itfetms agrcr J, 
that whcMCvcr tivo peiTono in cold blood meet and liglit, 
on a pre<.edcnt quarrel, and one of them is killed, the 
other is guilty of murdci, and cannot help hinWlIf by 
ailed rjpn tint he was firll ilru.k by the deceared ; Oi ih .t 
he h.id often declined 10 meet him, and was picvailed 
upon to do it by , his importunity ; or that it was his only 
intent to vindicate his reput.ation, or that he meant not 
to kill, but only to difarm ins adverfhry: For fince 
he deliberately engaged in an in defiance of the 
laws, he mull at his peril abid" the cnnfcqucnces tlnrcof. 

1 lla.vk, P. C, e, 3 r . § 2 I : I Bid/l. 80, 7 : 2 Buhl. 147 : 
Crom. 12 b\ i RoL Rf'p. 360: 3 Btdjl, 171 : H P. C 48. 

From hence it cle.iily follows, tiiat if two perfons 
quarrel over night, and appoint to fight the next day', 
or quarrel in the morning, and agree to fight in rlie 
afternoon, or fuch a conlidcrable time .aft'-r, by wiiich, 
in common intendment, it mull be prclumid that the 
blood was cooled, and then they meet and figh^ and one 
kill the other, he is guilty of murder. 1 Hnrk. P. C, 
c, 31. § 22 : 3 Injl, 51; //. P C. 48 : Kt/jngr^O : 1 Per, 
180. 

And wherever it appears, from the whole circumllanccs 
of the cafe, that he who kills another on a (uddm quar- 
rel was mailer of his temper at the time, lie is guilty t f 
murder ; as if after the quarrel he fall into other dilct ui le, 
and talk calmly thereon : or perhaps if he has fo mucli 
confidcracion as to fiy, that the place wherein the quar- 
rel happens, is not convenient for fighting; or th.u if he 
Ibould light at picftnt, he fliould have the dlfadvanta ^e 
by rcafon of the height of his fiiocs, 'ife, 1 Ila^vL P. C, 
c. 3 I . ^ 2 3 : h'clvngr 56 : I S,d. 1 ; 7 : 1 1 80 

ll\d, on a quaircl with B. tells him th.it l.e wiil not 
llrike him, but th.u he will give B, a pot of a!c to fiiike 
him, and thereupon If. llnko, and k.lls Iiiii), l.e is 
guilty of murder; ior he lliall not elude the junice of the 
law by fuch pretence to cover his malice, i UuvjL P. C. 
c. 3 I . § 24 : //. P, C, 48. 

In like manner, if B, challenge jd, and y/. refufe fo 
meet him ; but in Older to cv.idc the law, tells B. ihac 
lie lhall go the next day to lu h a low 11 .ibout his bufi- 
nefs, and accordingly If. mcc: him the next day in the 
road to the fame town, and ,dfault him, whereupon they 

4 1^ ' fifiiit. 
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nnd A. kills he is, in the opinion of Havjkins, 
guilty of murder, unlefs it appear by the whole circum- 
ilanjei ihit Ji? gave 7 i. fuch information acciJfnrally, 
and not wiih a defign give him an oppcrcuniiy 
cd fgluiirj. 1 lla'ivk, P, C. r. 31. § 25 : Crom zz b\ 

//. /». a. h. 

And r.i; this day it feoms to be fettled, That if a man 
aflaulrs another with r-n/jc and after be driven 

by him to the \v dl, and kill him there in his own defence, 
he is gi’iliy of nuivler in refpe^^ of h1j> firil intent. 
7 /./rrv,(’. P, r ]l. § 26 : Ciom, zi b\ Dal/, caj). 93 ; 

//. I\ C ^7; ki ■/ / 5S. TilazL’-riJ \ cafe. 

And it ii.itli b;’L‘n adjudged, that even upon a fudden 
quar.cl, if a man be fo far provoked by any bare words 
or gfdiifL's of .'inoilicr, a^i to make a pulli at him with a 
Iword, or to finke at h:m witli any other Auh vvrapon 

nunifclliy indang.Ms hi.*' bft, b' fore the other’s fworJ 
i» drawn, aiu! I'^’/rrupon a fght cnfuc, and he who made 
luch afkiult kill the o’hcr, he is guilty of murder; bc- 
taiji'c that by afiauhing the t ther in fuvh an outragc<;us 
manner, vviihou: giving him an opportunity to defend 
himfeJf, he llicwed that he inirnc^d not to fiyju with 
him, but to kill him, which \'o]fnt revenge is no more 
rxeufed by fuch a flight provocatior., than if ilierc had 
Leon none at uU. 1 Hacck, /^ C. r . ji. ^ 27: Oom. 23 
t:, h\ Dili/. I flp, : Af 61 . ]\Li’ cafe. 

but it is fvid, vhat if he who draws upon another in a 
fudden L]ur.rjcl, inrke no pafs ai him till his fword is 
(k'awn, and then fight with him, he is guilty of man- 
ll mglircr cnly ; bc^auje that by neglcdlng tlic opportu- 
liit) of killing the other, he was on bis guard, and in a 
condition to defend himfcif, with like hu/ard to boih, 
he rtiewfd that his intent was not fo much to .wiV, as to 
I will, the oilier ; in compliance with thofe tum- 
ir. n notions of honour, which preViliiing over reaU'ii, 
Hilling the lime that a man is under the trjnfporis of a 
luJdcn pillion, fo far mitigate his ofictue in fighting, 
ri.,t It ihali not be adjudged to hoof /i: lU c 
J.\ : i. i\ C. c. 3 I. § 28 : K(’lytig( 55, 6l, I 3I : Z Pol. Pip. 

And if two happen to fail out upon a fuJdon, and 
I j.’iwiiilv ap^jco to Itgio’, and each of intin fo'.ch a vvcM- 
j'.m, go into the field, and iheie one kilij ilie other, 
ii'j is giiii: , L r nianllau'jiirer only, becaufe ne did it in 
i!ic iu'aC uf blood, 1 IJui.L P. C. r. 31, ^ 29 : il.J'. C, 

Pi ui iueli an iadiilg'*nce is fliev\n to t'^e frailties of 
1 MU in iKiuj^e, that wUert tw'o perl'oi s, '/lo have fo.”- 
i. i!y fought on nul-cc, are afterwards to ail .'.[ipr: latKe 
lec mciic-i, and li^ht again on a frcfti uu/orci, il liiuil not 
If picf unc 1 til.*: I'.iey were moved by th; old grudge, 
unlefs ic .ipj >^ar by the wliolc circumllan .-s of the fail. 

1 il'ii.k. P .il, c. 31. ^30: Dulr 93: 

II. P C. .\<)\ I /vj/. Pep, 360. 

but the law fo far abhors all duelling in cold blood, 
that nor only the prinupal who aitually kills the otiivir, 
butalfohis fcconJs are guilty of murder, whe her ihcy 
iought or not; and foine have gene fj tar as lu hold, 
that the feconds of iheptifons killed are aiio C([ually 
guilty, ill it-fpciil of -hat counjtcnan c wliiLli iho' give 
to their pri:. ip.i!> i.i the evecution of iht ir [ii-pi... -, ''•/ 
accomp-*n>ing tlum ihcrcjn, and being rvnly to k ar a 
jjartwiih them: but perhaps the opj;,lo» i> iha 


more plaufible; for it feemi too fevere a conitrufiion to 
make a man by fuch reafoniog the murderer of his friend, 
to whom he was fo far from intending any mifehief, that 
he was ready to hazard his own life in his quarrel. 

I Hawk. P,C, § 32 : H. P, C, 51 : Z>^//, tap, 93. > 

Any formed defign of doing mifehief may be called 
malice ; and therefore not only Inch killing as proceeds 
from premeditated hatred or revenge againfl the perfon 
killed, but alfo in many other cafes, fuch as is accom- 
panied with ihofe clrcumllances that fhew the heart to 
be perverfely wicked, is adjudged to be of malice y;v- 
pnife or aforethonpht, and confequently murder. 1 Hawk,, 
P,C, 31. § 18 ; Kclynpt 127 : Ptian, 766. 

if a man happen to kill another in the execution of . 
a malicious and deliberate purpofc to do him a perfonai 
hurt, by wounding or beating him ; or in the wilful 
conimillion of any unlawful ad, which neccfTarily tends 
to raife tumults and quarrels, and confequently cannot % 
but be attended with the danger of perfonai huic to feme 
one or otlier; he diall be adjudged guilty of murder, 

I Htiv'k. P. C. L'.ig. § 10: H.P, C. 52, 57 : Krlyt/ge iiy. 

J forihoti. He Jhall conic under the fame conilruc- 
tion, who, in the purfuance of a deliberate intention to 
commit a felony, chances to kill a man, as by fliooting 
at tame fowl with an intent to ileal then), t^'c, for fuch 
perfons are by no means favoured, and they mull at their 
peril take CMC C'f ilte confequence of theiradions; and 
it is a general rule, that wherever a man intending to 
commit one felony, happens to commit another, he is as 
much guilty ns if he had intended the felony which h« 
adiially commits. 1 Hawk. P. C. ^. 29. §11:3 f/i/Z. 56 : 
Kiiyffy 117 : H. P. C. 52. 

Ir any one llioot at any wild fowl upon a tree, and 
the aji'ow killcth airy rearonablc cn-alure ukir fdf, with- 
out any evil intent in him, this is nof dventmo; fur 
it was not unlawful to (lioot at the wild foal : But if he 
had ihoc at a coJc or lien, f.r nny tanic fm.'! of another 
niaa’i, and the arrow hy nin'Jiaiicc had killed a man ; 
if his intention uas to fleal the poultry (vviiiv.h mull l>e 
collc^u’d from circ nmllances) i: will be muider by reafon 
of th it filouions intent : but if it was done wantonly, and 
withcu: tli.'it intention, it vciil be baicly manfiaughter. 
/v/. 253, 9. 

rhe rule before laid down fuppofeih, that the ad 
from whiih dcaih ciilucd, was ?nalut?i in fc. For if il 
w.is hardy v: 'h ;n pr- hlituni, as ihooling at game by a 
perfon not <]ualified by llaiuie-law to keep or ulc a gun 
I'.r tln.c ])Uipofc, the cafe of .a pvrion offending, will 
f.dl under the fame rule a> iliat of .1 ijualilird, man. For 
the (Litu-cs prohibiti.ig ihe dtiliu:liun of the game under 
certain pciuUies, will not, in a quellion of this kind, 
e-nlmncc the acciJeni beyoud its ininniick nionjent, 
fall . 239. •> 

It upon a fuJdcn p:<u'o..itlon one bcatsanorher in a cruel 
and unuiual manner, lo tli.Tt he dies, though he ciid not 
Inten.: hia dcaih, yot he i.' gmliy of murder by exprefs ma- 
lice; that i- by an tAptea^M ;/ the genuine fenfe of 

mr.liiui. As when a pjrk-l..eptf tic da boy, tha*^ was Healing 
wood, to a horfe’r tail, t-nd dragged him along the park; 
wli«‘M a -Tialltr Corrected Ins fevant v.iili an iron bar, aid 
a Idioolinailer ihnnped on Ins Khoiar’s belly; fo that 
ej^h of the iurr tlo'* died; thvfc wtic juftly hc.d to be 
murJtrs, bccaufc li.e corrcCiion being cxcellivc, uiid fuch 

as 
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as could not proceed but from a bad hearty it was equiva- 
lent to a deliberate adl of Haughtcr. 1 llaL P. C, 454, 
473, 474. Neither (hall Hebe guilty of a Icfs crime, 
who kills another in confequence of lucli a wilful 
as (hews him to be an enemy to all mankind in general; 
^ as going deliberately, and v/ith an intent to do mifehief, 
upon a horfe ufed to (Irike, or coolly difeharging a gun 
among a multitude of people. LcL Rctym, 143 : 1 Haiuh, 
P, C. c, 29. § 1 2. 

And it is no cxcufe that he intended no harm to any 
one in particular, or that he meant to do it only for (port, 
or to frighten the people, ^c, H.P>C. 32,44 : 3 LiJI. 
57 : Dalt, cap. 93, 97 : i i //. 7. 23 a\ Bto, Coto. 229. 

So if a man rcfolves to kill the next man he meets, 
and docs kill him, it is murder, although he knew him 
not ; for this is univerfal malice. And, if two or more 
^ come mc’cther to do an unlawful a6t aguinff the King’s 
peace, of which the probable confequence might be 
blood Hied, as to beat a man, to commit a riot, or to rob 
a p.irk : and one of them kill a m.in, it is murder in 
them all, becaufc of the unlawful a£l, the malitia pr^je- 
co^itatat or evil intended before-hand, i Hawk. P. C, 
f. ^ I . § 46. 

Murder occafioncd through an exprefs purpofe to do 
fome pcrfonal injury to him who is (l iin, is properly (aid 
to be of exprefs malice : Such as happens in the execu- 
tion of an unlawful adtion, principally intended for feme 
other purpofe, and vot exprtjftd in its netme to do a /*. »- 
Jlnal injury to him in particular that is killed, is nioft pro- 
perly malice implied. Kcd. 129, 130. 

In many cafes wiicre no malice is expre/Tcd, the law 
will imply it: as, where a m'ln wilfully poifens aroiher, 
in fuch a deliberate adl the law pre(‘umes malice, though 
no particular enmity can be proved. 1 ILil. P. f.’. 455. 
And i( a man kills another ('udden)y, wi houtnny, or 
without a confiderable provocation*, the law implies ma- 
lice ; for no perfon, unlefs of an abandoned heart, would 
be guilty of iuch an adl, upon a (light or no apparent 
caule. No afiront, by words or gclluic only, is a luf- 
iicient provocation, fo as to excufc or extenuate fuch adls 
of violence as manifellly endanger the life 6f another. 
1 Hawk. Z’. C. c. 31. § 33 : « P^ 45 5 » 6. But 

if the perfon fo provoked had unfortunately killed the 
other, by beating him in fuch a manner as Ihcwcd only 
an intent to challife and not to kill him, the law fo far 
confiders the provocation of contumelious behaviour as 
to judge it only mandaughter, and not murder. Foj^. 291. 

' In like manner if one kills an officer of jullice, eitner 
civil or criminal, in the execution of Iris duty, or any of 
his aliillaiits endeavouring to conferve the peace, or any 
private pci fun cndcavouiing to fupprefs an affray ; or ap- 
prehends a felon, knowing his authority, or the intention 
with which he interpofe.; the law will imply malice; and 
the killer (hall be guilty of murder. I Hai.P.C.^^j: 
I'oJ}. 308, And if one intends to do another fe- 

lony, and unde/igncdly kill a man, this is alfo murder. 
I Hal. P. C. ^65. 'i'hus if one droots at A. and midcs 
bim, but kills P. this is murder ; bccaufe of the previ- 
ous felonious inrenr, which the law transfers from one 
to the other. 1 he fame is th^ cafe where one lays 
poifon for A ; and 7 Z, againd whom the pri loner had no 
malicious intent, t.ikes ic, and it kills him; this is like- 
wife murder. 1 HaL P. C. 4C6. So alfo if one gives a 
woman with child a medicine co procure abortion, and 


it operates fo violently as to kill the woman, this 
murder in the perfon who g.ive it. t Hal. P. C\ 420. 

As to (lich murder as hnppens in killing another 
oNf any proviicaiion, or but upon a (light one; ii is to oe 
obferved, that wherever it appears that a man killeJ :i • - 
other, it diall be intended pfimdjane that he did ir ma- 
licioudy, unlefs he can make out i!ie Lonirary, by fhew- 
ing that he did icon .a fudJen provocation, i Hi.ivi. 
P. C. c. 3 I . § 32 ; Ktlyni;^ 27. 

Alfo ic feems to be agreed, that no bra nch rf ;« n’jo’s 
word or promife, no trcfpafs cither to lands cr f.ood^, no 
affront by bare words orgedures, howeve/ or m lUci- 
ou-s it may be, and aggravated with liie moll provi-k ng 
circumflianccs, will excufe Him from being guiuy of mur- 
der, who is fo far tranfporfcj thereby, us irnmcuiaitly 
to attack the perfon who offends him, in (uch a rnanju r 
as manifeffly endangers his life, without giving him nme 
to put himletf upon his guard, if he kills him in pur- 
fuonccoffuch nffnult, whether the j^rfen (lain did at all 
fight in his defence or not; for fo bafe and cru.-l a re- 
venge cannot have too (bvere a conftruilion. j Hrak. P. 
C. c. 31. § 33: Kelyr'<ff' 131,133: 2 Rol. /\tp, 460, 40 I : 
Dalt. cap. 93; Cro Elix.. 779: ^oy 17 1 ; I Si,(. 277; 
1 Levins. 180: blo/f. 121. cfjn : I 432 ,7. 

But if a perfon fo p.-oveked hid beaten tlie other only 
in fuch a manner, that it might plainly appe.'ir that he 
meant not to kill, but only challife him ; or if he had 
relhained himfclf rill the other had put Jnrnlelf on his 
guard, and then in fighting with him h.i 1 killed him. he 
had been guilty of manflaughcer only, i Hard. P, C. 
e. 3i.§34: 5 5, 61 , 1 3 i . 

And of the like offence ffi.dl he he adjudged guilty, 
who (i-cing two perfons fighting together on ap iv.ito 
quarrel, whether iudden or malicious, takes part with ono 
of ilum, and kills the other, i Ha, A. P.C.c.^i. ^ 55 : 
Kflyr/ 'c 61 1 13b: Cro Jat. zgj : 1 2 Co. t'y. 

If two having n/adiV fight, and the iei vant of one of 
them, not knowing of the malice, killeth the other, this 
is murder in the inafter, and man/laughicr in the for- 
vant : Though if there be a confpir.icy to kill a man, 
but no mulut againll his fervant ; if the (eivant be (lain, 
the malice agairdf the mailer fliall be conffrued to extend 
to his fervant: and tlic killing the (ervanc is murder. 
Dyer i 28. 

He cannot be thought guilty of a greater ciime, than 
man (laughter, who finding a man in bed with his wife, or 
being a^f^tually (Iruck by him, or pulled by the nofe, or 
fillippcd upon the forehead, immediately kills him; or who 
hr»ppens to kill another in a contention for the wall ; or 
in the defence of his perfon from an unlawful arrcfl; or iu 
the defence of his honfc from thofe who, claiming a title 
to it, attempt forcibly to enter ic, and to that purpofe 
Jhoot at it, ^c. or in the defence of his podlTilon ot a 
room in a public houfc, from thofe who attempt lo tuin 
him out of it, and thereupon draw their fwords upim 
him ; in which cafe the killiog the alTailant hath been 
holdcn by (bmc to be jullifiuble ; but it is certain, that 
it can amount to no more than manflaughrer. r Haw.L P, 
C 3 > ■ § 16 : U. /*. C. 57 ; 3 In/ 1 . 57 : Kelyxgt j I, 137: 
Cro.'u. 27 a. 

Ncr was he judged criminal in a higher degiee, who 
feeing his (on’s no(c bloody, and bw*ing told by hisn, that 
he had been beaten by (uch a boy, ran three quarters of 
a mile, and having found ihc boy, bratkim yjiik a fmatl 
4 R 2 cudgel^ 
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whereof he afterwards died, i Havok. P. C, c, 31, 
§ 4^: Cro. J/fC. 296 : 12 Co. 87. 

Nor was he thought more ciiminal, who duped and 
e»^co'jraged by aconcourfeof people, ihiewa pick pocket 
iiuo a pond adjoining to the road, in order to avenge 
the theft, by ducking him, but without any apparent 
intention to take away his life, and the pick pocket was 
drowned ; for although this mode of puniihaient is highly 
unjuftifi.'iblc and illegal, yet the law refpefts the infirmi- 
ties and imbecilities of human nature, where certain pro 
vocations arc given : O. B 85, N^. 75 1 . — So alfo wb^rc 
three Scotib (bidiers were drinking together in a public 
houfe, one of them fb uck fonie Grangers that were drink- 
ing in another boY, with a Ihiall rattan; they having 
uf-*! feveral opt3r ibrioiis epithets, reviling the charadtei 
of the SiO/ib nation: an altercation enfued, and one of 
the ilrangors laid liold of the foldier who had llrivken, 
and threw him againlt a fettle.— The altercation incrcaf- 
*rd. and when the foiclicrs had paid the reckoning the 
ilrangcrs again diovcd hini from the room into the paf- 
iiige ; upon thib, the foldi^r exclalmfd, that “ he did not 
mind killing an mnv^ n ore than eating a mefs of 

ci’owdy i” the llrnngar, affilled by anoiher perfon, then 
violL'iuly piidtcd the foldier out of the houfe, whereupon 
the foldier inrtantly turned rou id, drew his fwoid, and 
ilabbcd the llranger to the heart. I'his was adjudged 
^linjlau^jtter. ^B'vr, 2799. — Butin every c:tfe of Ho- 
micide, upon provociitiun, how great foever it be, if 
(here is fiiHicictU time for paflinn to fubfiJe, and for ica- 
Jvii to iriterpofe, fuch Homicide wiP be murder. Fo/I» 
’-d, 296 : I Hr.!, 4S6 : I Fent. 158 : A'./jv/. 212 : Lcuih'% 
i/.-icf. !\ C. i. r. 3 I. § 37. in n. 

When one executes his revenge, upon a fudden pro- 
vocation, ill fuch a fiiiel manner, -with a dangaoits 
/•o//, as ihews a malicious intention to do mikhief ; and 
death enfucs, it is exprefs malice and murder from the 
nuure cf the fail. Kt!. 5 5»6i, 65, 130. A man chided 
f'Tvant, and upon fome croA anfwergivcn, he having 
Iiot iron in his hand ran it into the fcrvaiii's belly, of 
which he died, this was adjudged murder. AV/. 64. 

If a perfon is trcfpafling upon another, by breaking 
his hedges, and the owner upon fight thereof take 
up a hedge- ftake, and give him a Broke on the head, 
whereof he dies, this is murder, becaufe // is a v olcnt 
tit! b t:\ind the tvm of the provocation. H. P. C. And 
where a boy was upon a tree in a park cutting of wood, 
.Mid the keeper bids him come down, whidi he did ; and 
then the keeper llruck him /everal blows wi.h a cudgel, 
a ui aficiwaias 'iLtib u rupe tied him to his hifPs tail., and 
the nerfe lan away wdth him and killed him ; this was 
held to be murder out of malice, the boy having come 
down at the keeper’s command. Cro. Car. \ y) \ H. P. C. 

As to futh murder as happens in killing one -whom the 
perjon kiiLng intend’d to hint in a Jefs degree; it is to be 
obferved, that wherever a perfon in cool blood by way 
of revenge, unlawfully and deliberately beats another iu 
fiuh a manner that he afterwards dies thereof, he is guilty 
of murder, however unwilling he might have been rohave 
gone fo fart I Ha~xk /*. C. c. 3 i . § j8 ; Keljn. 1 1 9. Maiis- 
grtdoe*% CA(t\ //./^.C. 49, 50, 5 1,5 2. 

Alfo it feems, that he who upon a fudden provocation 
exccutcih his revenge in fuch a cruel m mner, as (hews a 
cool and deliberate intent to do mikhief, is guiliy of 
murder, if dca.h enfue ; as where the keeper of a park 


finding a boy Healing wood, tied him to a horfe’s tail 
and beat him, whereupon the horfe ran away wkh him 
and killed him. 1 Hawk.P.C. c. 31. §39; Cio. Car, 
13 I ; 1 Jon. 198 : Palm. 545 ; If. P. C. 49. 

As to the cafes' where fuch killing IhaJJ be adjudged 
murder, which happen in the execution of an unlawful 
aHioTiy principally intended for fome other purpofe, and 
not to do a perfonal injury to him in particular who 
happens to be (lain, they arc as follow. And firfty Such 
killing as happehs in the execution of an urda<w/ul adlion, 
whereof the principal intention was to commit another 
felony ; it feems agreed, that wherever a man happens to 
kill another in the execution- of a deliberate purpofe to 
commit any felony y he is guilty of murder ; as where a 
perfon Ihooting at tame fowl, with an intent to Heal 
them, accidentally kills a man ; or where one fets upon 
a man to rob him, and kills him in making refiHance ; 
or where a perfon ihooting at, or fighting with one man 
with a defign to murder him, mi/Tes him, and kills an- 
other. I Havuk. P.C, c. 31. § 40, 41 : Kedynge 1 17 : H. 
P. C. 46, 50': Dah. cap. 93 : Moore 87." 

And not c nly in fuch cafes, where the very a£l of a 
perfon having fuch a felonious intent, is the immediate 
caufe of a tnird pej^n’s death, but alfo where it any 
way occafionally caufes fuch a misfortune, it makes him 
guilty of murder; and fuch was the cafe of the huH)and, 
who gave a poifoned apple to his wife, who eat not 
enough of it to kill her, but innocently, and againll the 
hulbu^ud’s will and perfua/ion, gave part of it to a child 
who died thereof; fuch ulib was the cafe of the wife who 
mixed t. If /lane in a potion fent by an apothecary to her 
huiband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation tailed it 
himlelf, having hril Birred it about. Neither is it ma- 
terial in this cale, that the Birring of the potion might 
make the operation of the poilon more forcible than 
otherwife it would have been ; for inalmuch as fuch a 
murderous intention, which of itAlf perhaps in Hri^nefs 
might juiliy be made puniHiable with death, proves now 
in the event the caufe of the King’s loling a Subjed, it 
jQiall be as fevercly puniOird as if it had had the intend- 
ed clFtd, the mining vVTiereof is not owing to any want 
of in.ilice, blit of power. 1 Haxk. P. C. c. 31. § 42 : 
Plow. Com.^']\ ; 9 Co. 91. 

But if one happened to be poifoned by ratfbane laid in 
order to deilroy vermine, the pcrlon by whom he is lo 
killed, is guilty ()f Homicide per infoitunium only, becaufc 
his intetiiions were wholly innocent. I Ha*wk. P.C.c, 3i» 

Alfo if a third perfon accidentally happen to be killed 
by one engaged in a combat with another upon a fudden 
quarrel, it feems that he who kills him is guilty ol inan- 
Uaughtcr only ; bur it hath been adjudged, that if a juf- 
tice of peace, conitable or w«tchman> or even a private 
peifon be killed in fhe endeavouring to paiC thofe whom 
ne fees fighting, the perfon by whom he is killed, is 
guiliy of murder; and that he cannot excufe himfelf by 
allcdging that what he did was in a fudden aHVay in the 
he.at ot blood, and through the violence of paifion ; for 
he who carries bis rcfencnienC fo high as not only to exe- 
cute his revenge againll thofe who have affronted him, 
but even againil fuch as have no otherwife offended him 
but by doing cheir duty, and endeavouring to rellrain 
him iroin breaking through his, Ihews fuch an obHinatc 

contempt 
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eontcmpt of the Uw, that he is no more to be favoured 
than if. he had afted in cooJ blood, i Hav:k P. C, f. 3 1 . 

45) 5^' S 5^ * Dalt. cc^. 93 : ^avil 
67 : Kelyiige 66 : 22 AJf. 71 4 Ca. 40 ^ ; 9 Co, 68 : 

Crotn. 25 a, b, 

. Yet it hath been reCohed, that if rhe third perfon 
ilain in fuch* a fudden affray, do not give notice for what 
purpofe he comcs> by commanding the parties in the 
King’s name to' keep the peace» or ocherwife nidnifclliy 
fhewinghis intention to be not to take pan in the quarrel, 
but to appeafe it, he who kills him is guilty of inan> 
flaughrer only, for he might fafped that he came to fide 
with hss adverfary. i Hawk. P. C. c. ^1. ^ 45 : Kelynre 
66. If the officer be within his proper dillridt, and 
known, or but generally acknowledged to have the office 
he aflTumeib, the law will prefume that the party killed 
had due notice of his inttnc^ cfpcciuliy if it be in the day 
time. Fo/i. 1 35* 31 1. 

As to fuch killing as happens in the execution of an 
unlawful a^ion, where the, principal defign is to commit a 
barf bleach of the peace, not intended againft the perfon of 
him who happens to be ilain ; it Teems clear that where di- 
vers perfons refolve generally to alloppofers in the 
commiffion of any fuch breach of the peace, and to exe- 
cute it in fuch a manner as naturally tends to raife tu- 
mults and affrays ; as by committing a violent diffeifin 
with great numbers of people, hunting in a park, 
and in fo doing happen to kill a man, they are all guilty 
of murder ; for they mud at their peril abide the event of 
their aftions, who wilfully engage in fuch bold diduib- 
ances of the public peace, in open oppofuion to, and dc- 
fiance of, the judice of the nation. 1 Hawk, P.C, c. 

§ 46 : Sa'Vtl 67 ; Moore 86 2 Palm. 35 : Ciom, 24 b. 25 a : 
H. P. C. 47: 5 Mod. 285 : Dyer 128. pL 60 ; P. C. 
17 b. 

The fa£l however mud appear to hive been committed 
llridliy in protecution of the purpofe for which the party 
was affemblcd. Prin. P. L. 234 -.—Therefore if divers 
perfons be engaged in an unlawful adt, and one of them 
with malice prepenfe againdc;?/? of his companions, find- 
ing an opportunity, kills him, the red are not concerned 
in the guilt of that a^. AV^. 112: becaufe it hath no 
connexion with the crime in contemplation. Pi in. P. L. 

2 35.-«-So where two men were beating another man in 
the ilreet, a dranger made fomc obfervacions upon the 
cruelty of the ad, upon which one of the two men gave 
him a mortal dub with a knife. Both the men were in- 
dided as principals in the murder, yet although both 
were doing an unlawful ad in beating the man, as the 
death of the dranger did not enfue upon that ad, and it 
appearing that only one of them intended any injury to 
the perlon killed, the judges were of opinion that he 
could not be gui|^ either as principal or acceiTary : and 
upon the cafe of a. v. Thompfon, Kely. 66, 7, he was ac- 
quitted. 8 Mod. 164: 12 Mod. 629: Yet fee xz Mod. 
256 '.^Leach's Hawk. P. C. i. f. 31. § 46, in ;/. 

Where divers rioters, having forcible pofl*effion of a 
houfe, afterwards killed the perfon whom they had ejeded, 
as he was endeavouring in the night forcibly to regain the 
poflelfion, and to fire the houfe, they were adjudged guilty 
of manflaughter only, notwithdanding they did the fad 
in maintenance of a deliberate injury ; perhaps for this 
tea Ton, betanfe the perfon flain was /o mueb in faidt himfelf. 

I llavik. P. C. c. 31. § 47 5 ^ ; H . P. C. 56. 


But if in fuch, or any other qir.rrel, whether it were 
fudden or premedirated, a judice of pe::oe, conduble or 
watchman, or even a privare pe; Ion, be flain in e-idca- 
vouring to keep the peace, and fupj i efs the ullray, he 
who kills him is guilty of murder ; tor notv\iihdandtTig 
it was not his primary intention to conunu & fclon^, yet 
inafmuch as he perfids in a lefs oftonce \vi»h fo much 6b- 
flinacy as to goon in it to the hazard of the lives of thofe 
who no otherwife odVrid him, but by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate protedion, he fceir.s to be in this rcl'ped 
equally criminal, as if his intention had been to commit 
a felony. 1 Hazvk. C t. 3 i . § 48 ; //. P. 6 ’. 45 : Dal/, 
cap. 93‘; 3 /«y/. 3 2 : Kdyn. 66 : 22 .fe'. ji : 4 Co. b : g 
Co. 68 ; Ciom. 25. See fipia. 

If one attack another to rob him, and by the refid.mce 
of the party kills him, this is murder. 3 f/y?. 52 : Dalt. 
344. A penon (lands oy and encourages or commands 
another to murder a man ; or if he come with others on 
purpofe to kill him, and Hand oy- while the otiier perfons 
commit the fad : It will be muuicr in them all. Plowd. 
9^^ ; 11 Rep. And if two or more perfons come to- 
gether to do an unlawful ad, as to beat a man, rob a paik, 
tffc. and one of them kills a perfon^ this is murder in all 
prefent, aiding or allilling, or that were ready to aid and 
aflift: All will be faid to intend the i Life. ^6: 

Z)^i//. 347 : /y. y*. C. 3 1 . And fuch perfons will be 
judged to be prefent who are in the fame houfe, though in 
another room, or in the Time park, alihougli half a mile 
off, H. P. C. 47 ; Kel. 87, 116,1 27. Sec tit. Ac^tfary^ 

Several perfons having confpiied to enter the King's 
park, and to hunt and carry away deer, with dftpn of 
killing any one that Jhould oppofe them ; though the keeper's 
fervant began the aflault, and required them frrll to fland, 
whereupon they fled, and one ol the keeper's men dif- 
charged a piece at them, and they continued their flight 
until he laid violent hands upon one of ihe oflenders, and 
then,- and not before, they killed one of the keeper's icr- 
v'ancs, this w.is held to be niind.i ; as they were doing an 
unlawful adl, the Jaw implies malice, and they ought 
not to have fled, but to have furrendered ihemfelvcs. 
Roll. Rep. 20. 

/cs to fuJi killing, as happens in the execution of an 
unla-wful aftion, the principal motive wheicof was tn «£‘fl 
a thiid perfon \ it feems clear, that if a mailer majicioully 
intending to kill another take liis f^^rvants with him, with- 
out acquainiing them with his purpofe, and meet his ad- 
verlary and fight with him, and the fervant!) feting their 
mailer engaged take part with him, and kill the other, 
they arc guilty of nianflaughter only, but the mailer of 
murder* PI. Com. 100, lOI <7: Ciom. 23 : Dalt. cap. 93 : 
II. P. C. ^\, 1 Hawk. /*. C, c . 3 1 . § it 9 — rhough if 

the mailer have malice, and he tells his fervancs of it, 
and that his intention is to kill the party, and they go 
with the mailer, if they kill another, it is murder both in 
mailer and fervant. Dy.i6: 9 Rep^66\ Pio<wd. 100. 

And therefore it follows ajortioii, that if a man's 
fervant or friend, or even a llrangcr, coming iucJdenly, 
fee him fighting with another and fide with h m, and kill 
the other ; or Iccing his fword broken lend h;m another, 
wherewith he kills the other, he ii guilty of nianllawgliur 
only. 1 Hawk. P. C. f. 31. § 50 : Ciom. 26 b\ H. P. C. 
57 : Dalt. cap. 94 ; 1 RoL Rip. 407, .108 ; 3 Puljl. 206 : 
H.P.C.S2. 


Yet 
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Yet In this very caf", if ilic perfon killed were a baililF, 
or other oliieer of juliice, refilled by the mader, (sfc. in 
due execution ot \\\^ duty, futh friend or fervant, i'jc. 
arf- guiby of nuirder, whcilier they knew the perfon 
Ji on were a'l oliicci o* not. 67, So, 87. Mut 

pnlMps it may be obj cted, that ni thi.s kill cafe there 
leenis tn be no more niali^ e than in the former; and fuch 
third perfon being wholly ignorant that the party killed 
was an officer, feems to be no more in fault than if he had 
been a private perfon. 'i'o this it may be anfwercd, th.it 
all fight Ipg is liip>ly unlawful, and that he who on a 
fiidden feeing ptrlc^tis engaged in if, is fo far from en- 
e'eavouring to put them, as every good Subjed ought, 
that he takes part with one fide, and fights in the quairel, 
without knowing the taufe of it, ilicws a high contempt 
of the laws, and a rcadinefs to break through them on a 
finall oetafion, and mull at his peril take feed what he 
does ; and confequently might perhaps in ilriit juilice be ad- 
judged m the foregoing cj;fcs to aft with mniicr, which 
not alii'ttr' par.\culai tll-'iKill a^atnjl the pcrjlu 
as appears by manycf the abo\e mentijned cafes; 
r.’id fh(/ fuch perfons be favoured in refpeft of the (ud- 
der nefs of the o<.cafion where both the quarrel and the 
perfons arc private, yet he mill not expeCt fuch indul- 
gence, where the fight, in wnicb he fo rafhly engages, 
was begun in oppofition to the juflicc of the nation, and 
a perfon happens to be killed th^rreby who eng.iged in 
maintenance thereof, and on tha. account is under its 
more particular care ; and it may be jullly challenged, 
that his oppofers be made examples to deter others from 
joining in fuch unwarrantable quarrels. \Std. ibo: 'Noy 
50 . C’(7«. too. — See i Baivh, F. C. c. ^ 5**5 3* 

But if a man feeing another arrelled, and relbained 
from his liberty, under colour of a ‘ prcfs-warr-ni or civil 
procef.!, by chufc who in truth have no fuch authority, 
happen to kill fuch trcfpalTcrs' in reft uing the perfon op- 
preiled, he fhall be adjudged guilty of manfiaughter only, 
iiotwithftanding the injured perfon fubmitted to them, 
and endeavoured not to refeue himfelf ; and the perfon 
who rcfcued him, did not know that he was illegally 
arrefted ; for fince in the event it appears, that the per- 
fons flain were trcfpafTcrs, covering their violence with a 
Ihcw of jullicc, he who kili& them is indulged by the law, 
which in thefe cafes judges by the tnrnt, which ihofc who 
engage in fuch unlawful aftions mull abide at their 
peril. Keiynge ( 6 , 137: Ctom. zy a, Aw’iicafe; i Ha^ivk. 
F C. c. 3 •. § 54 —But the principle:* upon which this 
calc W'ds deLcrnuoed, aie very elegantly and warmly con- 
troverted by Mr. Jutlicc F f.<f\ />• 315 — 31S. 

I here were two luen in an inner chamber, quarrelling, 
and together by the ears ; a brother of one of them 
Handing at the door, that could not get in, cried to 
his bru: -icr to make him lure, and prcferiiiy after iicgave 
r v; nchir a mortal wound ; tnis was held ma^hJau Fii r in 
Jiiai rn.'.: itooj a: the door. Ship. Aht . 403. 

As to fii. h killing a> happens in the execuiioii of an 
unh*-e;:i action, \M\'rco\ Jie dirtd dtji^n 'icti. to efeupe f\u i 
an snt'Jt^ it fcems to be agreed that whoever kills a IhcritF, 
sr.; of hij i.ili:ers, in the lawful execution of civd pro- 
as on arrclHng .1 perfon upon a t.y- a , _ il, guilty 
of i:,i: 1 Il.izvk. F. r. 31. ^ 55 : Lhi.': .uj . 93 : 

IF c:. J5 : r/.-'v. 24 ^ 

Neither is it :.r'y excuie to fuch :i prrlo.n, rfat the 
pi'OwCis V. cr.jr.'jjtii, (tur it Ij ri'. 7 w vj -* '03 U*.; g f 1,) 


or that the arreft was in the night, or that the officer did 
not tell him for what caufc he arrefted him, and out of 
what court, (wliich is not neceflary when prevented by 
the party’s refillance) : or that the oftker did not fiicw'' 
his warrant, which he is not bound to do at all, if he be 
a bailiff commonly known, nor without a demand, if 
he be a fpc:i;il one. 9 Co, 66,68: Cfo. Jnc.zSo, 486: 

6 Co, 68 ; 6g « : 1 Hawk, P, C, c. 31. § 56. 

Yet the killing of ::n officer in fome cafes will be 
manlliughier only ; as, where the warrant by which he 
afts gives him no authority to arreft the parly ; as where 
a bailiff arrefls 7- ‘V. a baronet, who never was knighted; 
by force of a warrant to airell J. S. knight. 1 Hazuk,P, 
C. c. 31. §. 57 : CfO, Cr,i . 372 : r yon. 346 : 12 Co. 49. 

So whcic a good wairant is executed in an unlawful 
manner; as if a bailiff be killed in breaking open a door 
or window to aneft a man ; or perhaps if he arreft one 
on a Sunday fincc Jiat, 29 Cm . z. cap, 7. by which all 
fuch arrefls are made unlawful. H, F, C, 46 : 1 Hawk, 
P, C, c. 31. § 58. 

if .1 biiliffi is killed in Executing a law'ful warrant, 
fA'c. ii x^rrurdti : Nor is it any eveufe to the perfon, that 
the procefs was erroneous ; or that the arreft was in the 
night ; that the officer did not tell him for what raufe 
he arrefted him ; or that he did not (hew his warrant, 
being a bailiff commonly known. 9 Rep. 68, 69 ; Oa. 
y-- 280, 486. But if a bailiff* who is not executing his 
office ia killed, it is not murder ; for he ought to be duly 
exec ufing his office, by ferving the procefs of the Jaw, 
wherein he is affifleJ cum potejiatt Regis ^ Legis, Cto, Car, 
537: z Ltll, Abr,z\z, Therefore where the warrant 
by which he afts gives him no authority to arreft the 
party ; as where a bailiff arrelU a wrong perfon, or J, 
S, a baronet, by force of a warrant to arrclt y, S, knight; 
or if a good warrant is executed in an unlawful manner ; 
as if a bailiff be killed in breaking open a^oor, or win- 
dow, to arreft a man ; or perhaps if he arreft one on a 
Sunday', fincc the fiat. :<) Car, 2, c, 7 , by which all fuch 
a.rrfts are made iinJiwfiH. and he is flain ; mulicc ftialJ not 
be implied to m.ikf it murder , but it fhall be manfiaughter 
only. H, P, C. 46 : iho. Car, 372 ; 12 Rep. 49 : i Hawk, 
f. 31. § 58. If bailiris come to a houfe to arreft a perfon, 
and the houfe being locked they attempt to break in, 
whereupon the i’on of the perfon intended to be arrefted, 
fhoot.s and kills one of them, it is not murder, 'Jotifs 429 ; 
bee Fo/UFs Rep. 135, 158. 270, 308,312,318, 321. 

A perfon was at relied, and ancaher not knowing the 
caufe of die ftrugglc, but feeing fwords drawn, and to 
prevent mifehief, came and defended the party arrefted, 
and in the feuffie the baililf was killed ; it was jefolvcd 
to be no muukr in the ptrfon doing ir, but that all that 
were prefenc and affilling, kn.wmg of th^‘ aru/C were 
principal K'l.’Sb. Though j^ha.^ been held in 

fuch a cafe, tha^ the perfon oft'ending is guilty of mm Jet p 
whether he knew that the perfon (lain were an officer or 
not; {or all fight unlawful, and he who, feeing per- 
fons engaged in ir, takob part wiili one fide, and fights in 
the quar"el n'ilhuut L'.owing the cau/e of />, efptcia'Jy 
where the fight is begun inopp>ofiiion to the julliceof tnc 
nation, (hews a readintfs to break through the laws on a 
(mail occafion, and niuft at his peril take heed what he 
doth. 160; Noy See an::. 

As to fuch k llin^ as happens in the execution of an 
tada V/c.v, w hereof the prihcn al pw ptfi z\.us to ujm p an 

illtgil 
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itltga! authority', itffems cle«f, that if perf.'n<i t.ike upon 
them to put ethers to death, either by viiiuo of a new 
comminion wholly unknown to our l«jws, (jr by virtue of 
an unknown juriicJiclion, which clcaily rxunds no^ to 
cafes of this nature; ns if the cnim of Common : h^as 
caufe a man lo be r'.ecuu J fci l/t':i;'on or f'lony ; (*r the 
Court Martial, in time of peace, pur a man to death by 
the martial law, both the judj^es and oiliceri me guiliy 
of murder, i P. C. c. 31. § 59 ; H, ]\ (:, 40. 

But where perfons a^l by virtue ( f a commiflion, vv hii h 
if it were flriflly regular, would undoubtedly give lliem 
full authority, but which happens to be defeidive onlv in 
feme point form, it feems that they are no way cjimi- 
nal. I Hav'k, P,C. c. 31. ^ 60. 

Ai to fuch killing as happens in the cxeeurion of an 
unla'ivful aflion, where no fnijehief 'was intaulcJ at till, it 
is faid, that if a perfon happen to occafion the death of 
ctnoiher, in doing any idic wanton action, which cannot j 
but be attended with the manitcll danger of fomc other; | 
as by riding with a horfe known to be ufed to kick among I 
a multitude 0/ people, by which he means no more than 
to divert hiinfelf by putting them in a fripht, he is guilty 
of murder. 1 87. 

It has been already mentioned to have been anciently 
holdcn, that if a pc^rfon not duly authorized to be a 
phyfician or furgeon, undertake a cure, and the patient 
die under his hand, he is guilty of felony ; but in as 
much as the books vvliercin this opinion is holden were 
written before the Ilatiitc of 23 //. 8. r. 1, which hr/l ex- 
cluded* fuch felonious killing, as may be called wilful 
munfcr or malicd propenfet from the benefit of clergy, it 
may be well qucllionctl, whether fuch killing fliall be 
fdid to be of malice prepenfe, within the intent of that 
ftalutc; however, it is certainly highly rafh and pre- 
fumptuous for iinfkilful perfons to undertake matters 
of this nature; and indeed the law cannot be well too 
fevere in this cafe, in order to deter ignorant people from 
endeavouring to get a livelihood by /uch pradice, which 
car.not be followed without the manifell hazard of the 
lives of ihoie who h.ivc to do with them : but furely 
the chariuible endeavours of thofe' gentlemen who lludy 
to qualify thcmfclvcs to give advice of this kind, in order 
to aiiill their poor neighbours, can by no means deferve 
i ) fevere a conllrudion from their happening to fall into 
f )me miilakes in their preftriptions, from which the moft 
J arnedand rxpe. icnccd cannot always be fecurc. i Ua-v/t. 
P,V. r. 3 I . § 62 : S» P, C 16 If : P/tlt. 32 Cfom, 27 : 
43 Eti. 3. 33 ^ : Fit2. Coron. 163 ; See Dult, cap. 93. 

It were endlcfs to go through all the cafes ofllomicide 
which have been adjudged ciihercxprefsly or impliedly, 
malicious: the above therefore may fuflicc as a pretty 
ample fpecimen : and we may take it for a general rule 
that all Homicide is malicious, and of courfe amounts 
to murder, unltTs where, \. jufiifitJ h) the command or 
permiliion of the law ; 2. cxcuji J the account of acci- 
dent Of felf- prefer vation ; or 3. alk'Viatcd into man- 
ilaughter, by being either the involuntary confequence 
of fomc ad, not ftridly lawful, or (if voluntary) occa- 
iioned by iome fudden and fufiiciently violent provoca- 
tion. And all thefe circumllanccs of juilification, cx- 
cufe, or alleviation, it is incumbent upon the prifoner 
to make our, to the fatisfadion of the court and jury: 
the latter of whom are to decide w'hciher the circum- 
ilinces alleged are proved to have adually cxiilcd ; the 
fjrmer, how far they extend to take away or mitigate the 


IDE III. 4. 

I guilt. Fir all Homicide is prefumed to be malicious, 
I until the contrary appcarc;h uptm evidence, p'j'/. 2;-. 

'FiiC punf/imef// of murder, and that of mnnlliughtcr 
were formeily one and ihe fatpe ; b^tii having the bene- 
fit of clerg) : fo that jionc but unlvaincd pt-rlim-, who 
knew ih? guilt of i**, were put to vicath fur this 
cnorm(m-) crime, j /la/. P. ( \ Bur by fev oral fix- 

tures the bentfit of clergy is tak.^n aw\y Ironi mur- 
derers through malice prepenfe, rheir ahciior.s pro'.u' . r i, 
and counifliors Sec S'/a/j. 23 //t//. S. c. 12: i i..i. C. 
r. 12 : 4 ts/ 5 y if/, r. 4. And tit. CUfi V. Pt'nr,':: f. 

'I'hc Principil in murder is therefore nowou.b .i of 
clergy in ail cafe?, and d.u,- Acceira:y hr! ore is alfo oufied of 
clergy in all cales, biu the AcwCiTary after is in no c-fc 
oulicd ot clergy, z liilPs H. lyjy. 

Ju atrocious cafes, it was frequently ufual for the court 
todircdihc murderer, after execution to be liuu^- upni 
a gibbet in chains near the place where the fad v. is com- 
micied : but this was no part of the legal judgn.e.'ir; 
and the like is ftill foinetimts pradifed in the ca'e of no- 
torious thieves. But now in it i^ c.uidcJ by 

25 G’cr;. 2. c. 37, that the Judge befoir whom any 
perfon is found guilty of wilful murder, IIki!! pronouuco 
lenience immediately rif:er jconvidion,unkfs no fees c.aufe 
to pollpone It ; and fiiall in palung fcntence dlifvt him to 
lie executed on the next day but one (unkG the fime 
111. ill be vV/Wi/y, and then on the .]///,/:',■ f.'I;o\.m?o and 
that his body be delivered to the luigcons to be diiii-dcd 
and anatomized ; and that the judge may dired his body 
to be afiervvards hung in (•hiiu'', bur in no wile to be 
buried williout diiiVction. Sjc Fofi. 107. And during 
the (hurt but nsvful interval between lenience and cxccu • 
tiun the prifoner lliall be kept alone, and luliained only 
with bread and water. Rut .1 power i.*; allowed to the 
Judge upon good and fuliicienl caufe to rtfplte the c.xccu- 
tion and relax the otlicr rellrainis of ilu; ati. See tit. 
E.<€i'titio7i if Cf iminah. 

At a meeting of the Judges to conliJcr of this a'fl 
there was lomc doubt wlicrhcr /’ ..v .7 ; m td' s might 
ever be made pmt of ihe fnt.nie^ bu' on dch.i'.e ic was 
agiced by nine judges, that in uW cafes within the .lil, 
the juil^mrnt for ihfc^hn'^ aud aunt off I'-z, ouh lliould 

pai i of the Jcilenc". and if it Ih )uld be ilioiiglu aJvii<*- 
able, the judge might nfttyward' dired the hanytr.ir 
in chains by fpeiiol Ofder to the Iherif:', purfuant to the 
power given by the ad. PojL 107. 

4. By the Roman law Pturuitle^ or the jnuruer of one’s 
paients or children, was punilhed in a much fevertr 
manner than any othtr kind of lloiuicide, Bnt the 
Enyhjh I.ivvs neat it no otherwife than .i*; fimplc murder, 
uiilcis the child was alfo' the fcrvant cf his parent ; pro- 
bably under the idea of the impollibility of committing 
fo enormous a crime. 

But though the breach of natural rel.iiion is un- 
nbfcrvcd, yet the breach of civil or ecclefiallicai cv^rinec- 
tion5> when coupled wiili murder denomin.iics it a new 
offence, no Ids than a fpccics of trealoii, calhd ynrvi^ 
prcditioyCft f\ti{ TtC(i ’fi\ which is however l oth’op die out 
an aggravated degite of murder ; .'.Ithoup ii, •)'! .(.v.oiint 
of tlic violation of private allegiance, 11 is llipm.'ili/.Ld 
As an infeiior fpecic.s cf tic,i.tm. AnJ r.hus in the an- 
lient (iothfc conhiioiion, \vc h .tl tiu' l rs<.di boih of na- 
tural and civil relatioiKs r.inkcJ in liic fame dab with 
crimes againil the uta;c aiid 6o\eie:gii. 
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Pr.TiT TREASON, according to the/'?/. 25 E. y t. 2, 
m.iy happen three ways ; by a fcrvant killing his mailer, 
a vvife her luilband, or ?n ecclcfiallical pcThm (cither fc- 
(Lilar or regular,) his fuperior, to whom he owes faith 
an J obedience. A lervant who kills his mafler whom 
he has left upon a grudge conceived againll him during 
his fcrvice, is guilty of petit treafon, for the traiterous 
iiiieiition was har'Jicd while the relation fubfiilcd between 
them, and tliis only an execution of that intention. 
1 //flW. P. C, Sej: I Hal.P> C, 380. So if a wife be 
divorced a mr*ifti et thoroy flill the 'vhiculum matrimmiii fub- 
fills ; and if fhe kills f^uch divorced hulband, flic is a 
t aitreA. i Hal. C. 381. 

A wife divorced cauja aAuUoil •v l f.wU'ue.^ is flill within 
thisJiiw, becaufe the bond of matrimony is not thereby 
diflblred, and fhe may again lawfully cohabit with her 
hulhand. But a divorce cauja confai'^uinitatU <vel on- 
entirely diflblves the nuptia’ tie, and ann'hilates 
the very char.iiler of wiff. — 'I’heiefore a wife /b^7o 
only, and not ^/r jure cannot comniit this crime, for flie 
has no lawful Icrd to whom flie owes fubjc^lion and obe- 
iliencc — Neither can a hufli.*nd be guiliy of this crime 
by killing his wife /Wr, for there is no reciprocity of 
obedience and fubjedion. — Lt.a'1/s Haivk. P. C. j, c. 

A clergyman is underflood to owe canonical obedience 
to thebilhop who ordained him, to him in whofe diocefc 
he is bencficcd, and alfo to the metropolitan of fuch fuf- 
fragiin or dioccflin bifliop ; and therefore to kill any of 
thefc is petit treafon. 1 //,./. P. C. 381 . As to the roll, 
whatever has been faid, or remains to be obferved, with 
refped to wilful murder, is alfo applicable to the crime 
of petit treafon, which is no other than murder in it*s 
moil odious degree : except that the trial (hall be as in 
cafes of high treafon, before the improvements therein 
made by the Ibi lutes of Foj). 337. But a per- 

fon indided of petit trealbn may be acquitted thereof, 
and found guilty of marflnughler or murder. Fo/l, 106 : 

I Ildl. P. C. 378 : 2 Hal.P. C. 184 ; and in fuch cafe it 
fhould feem that /-reo witneflbi arc not ncccfTary, as in 
cafe of petit treafon they are. Which crime is alfo 
illftinguilhcd from murder in it’s punilbment. 4 Co/nm. 
^'' 4 * 

An appeal of death will lie, and a:tt(rfcits acquit or 
attaint in n.urder is a good bar, in petit treafon; and 
/ Lonrerfi. 2 IJa^ 2.\Cj, 233 : 3 /«//. 21 3. Jt is included 
in a p.'utlon under tiie name ol murder, i ////. 378. And 
the oflencler nuy h^tudUhA cither for petit trcalon, rnur- 
tier or manflaughter, and tried and found guiliy on fuch 
indidment, ol cither of thofe crimes refpedivcly, ac- 
cording as the cafe may appear upon the evidence. 1 HaL 
378 : F)/in 326— Hue it the prufccutor be apprifed of 
the re.il eale, he ought to adapt the bill to the truth o( the 
fad. Fo/l. 104, 326. For though the offences are to inofl 
purpofes conhdered as fubftantially the fame, yet there is, 
as wc have ften, forne difference w'ith leg.ird to the judg- 
ment ; and alfo a veiy material one widt regard to the 
trial. Fo/l. 327 — On the trial the priiontr is cniiiled to 
a peremptory challenge of thirty fi.e Foil. 327.— Two 
rwitr.rfies, it is nHo pofuivcly Hated, by F:;tet , are required 
both (*n fhe indidment and at ihe trial. Fofl^^yi'. See 
flat. 1 F.ii u. c 12: And the flat, 5 6 FJ. 6. c. 1 1 , by 

general woiJs extending to ail treafons, requireth that 


the witnefles, if livings (hall be examined in perfon upon 
the trial in open court. Depofitions therefore taken be- 
fore the coroner, or informations taken by a juftice of^ 
the peace, are not evidence whereon to ground a con- 
vidion of petty treafon, if the party be living, though 
unable to travel, or kept out of tne way by the prifoncr, 
or his procurement, Ay?. 337. cites^u/. 1 (if i M. 
c. n : I Hale 303 : 2 Hale 284. 

The punidimentof petit treafon, in a man, is to be 
drawn and hanged, and in a woman was ^ formerly to be 
drawn and burned, but which latter fentence is now- 
changed to lianging by 30 3. r. 48. Sec title 

Jndytn.'rtt hi crimhinl cafts. Perfon.s guilty of petit treafon 
w'cre firll debarred the benefit of clergy by pat, xiH.j. 
c. 7, which has been fince extended to their aiders, 
abettors, and counfellors, by Jhu. 23 Hen, 8. c. i : 4^5 
Pm fj M* c, 4. Sec title Clergy Binefit of, 

IIOMINATIO. Domefilayy tit, 'Northampton Sochmanni 
de The muflcring of men ; alfo the doing of ho- 

mage. O'^wcll tdit. 1727. 

HOMINE CAPTO INT WlTHERNAMlUM. A Writ tO 
take him that hath taken any bondman or woman, and 
led him or her“out of the country, fo that he or fhe can- 
not be replevied according to law. Reg, Or/g, fol. 79, 
See ihi.'i Did. lit. U/thanamm 

HOMINE ElIGLKDO ad CUSTODIEND'VM PECIA^f 
sieiLLi PRO MERCATGRinus EDiTi. A wfit dircdcd 
to a corporaMon, for the choice of anew peiTon tg keep 
one part of the feal appointed for Statutes mirchant, when 
a former is dc.aJ, according to the ftatutc of ABon-Bur- 
7/e/. Reg, Oiig. 

HOMINE RKPLECiAM DO. A Writ to bail a man out 
of prifon ; F. N. B,fol. 6 : Reg. Otig.fol. 77. 

Thi.s writ lies where a perfoiv is in prifon, (not by 
fpccial commandment of the King, or his Judges, or for 
any crime or cauls irreplcvifable,) direded to the flicrifF 
to caufe him to be replevied: in the fame manner that 
chattels taken in dirtrefs may be replevied ; and if the 
perfon be conveyed out of the /heri/F’s jurifdidion, he 
may return, that the defendant hnih efointd the plaintiff's 
body, fo that he cannot deliver him ; then the plaintiff 
Hull have a capias in ivithcrnam to take the defendant’s 
body, and keep him without bail or mainprize till he 
produces the party. 3 Co//;;/!. 1 29. c. 8. And if the 
fiierifl’ jfiurn mn eft inventus in that writ againll the body, 
the plainilif fhall have a capias againft the defendant’s 
goods, ^c., F. N, B, 66 : New Nat. Br. 151, 152. 

Where one takes away fecretly, or keeps in his cullody 
another man againfl his will, upon oath made thereof, and 
a petition to the Lord Chancellor, he will grant a writ cf 
leplegimi facias, with an alias phtrieSy upon which the 
flieriff returns** an dongatusy and the.eupon iiruc.s out a 
capias in witbeinam: and when the party is taken, the 
iherifl* cannot take bail for him ; but che court where the 
writ is returnable may, if they think fit, grant ^habeas 
corpus to the* Iheriff to bring him into court and bail him. 

2 Lill. 23. 

In a Hmi^ne repleginndo it hath been adjudged, that it 
doth not difter from a common lepleviny on which the 
IherifF mull return a ddiberari feciy or an excufe why he 
doth not: that where he cannot make deliverance, if he 
return an dongaiusy the defendant is not concluded by that 

return 
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Tttunj to plead non : and after the return of an ehn 
^atusy and a capias i» twithernam, if the defendant pleads 
this plea, he fhali he bailed, for the ’zwithenmm is no exe- 
cution : and after a defendant is bailed upon the 
capias in withernam^ there may be a new •zvitbermim 
, againll him. And it was held, thar in 9 . hf^rninc tepfegi- 
after 9 ii ehngat us returned, if the defendant conies 
iTi gratis^ and calls for a declaration, and pleads mn cepit^ 
he (hall not be obliged to give bail, but if he come in 
upon the return of the capias, he mud give bail, and 
dhall not be admitted to it till he call for a declaration, 
and plead non cepit, 2 Salk, 381. 

The (hcrifF returned an elonoavit in a hominc replegiamlo, 
and then a capias hi withernam went forth ; afterwards the 
defendant, .having entered an appearance, moved for a 
Juperfidtas to the withernam, and offered to plead mn cepit ; 
which was oppofed, unlefs he would give bail to deliver 
the perfon, in cafe the iffue was found againd him : 
though it was ruled, that if any property had been 
pleaded in the party then the defendant ought to give 
bail to deliver him ; but he fays he hath not the perfon, 
and therefore non cepit is a proper plea, and he (hall 
put in bail to appear de die in diem. In this cafe the de- 
fendant (hall not be compelled ddivnance \ and a 

fuperfedeas was granted to the withernam Sec 4 Mod. 183. 

A homine replegiando cannot be brought cither by the 
wife hcrfelf, or by her prochein amy againd her hu(band ; 
and the nature and proceedings in the writ (hew it to be 
fo. Ch. Free, 492. 

This writ is nowfeldom ufed to deliver a perfon out of 
cuftody, being (’upciT<*dcd by the more beneficial cffe6ls 
of the writ of Habeas Corpus, See that title. 

HOMINES ; A term applied to a Ibrc of fevdaiory te- 
nants, who claimed a privilege* of having their caufes 
and perfons tried only in the court of their lord : and 
when Coard de Canvil^ Anno 5 F. I, was charged with 
treafon and other mifdcmeanors, he pleaded that he was 
Homo cemitis Johannis.^ lAc, and would (land to the law 
andjulliccor his court. Paroch, Antlq. 152. 

HOMJPLAGIUM; Is ufed in the laws of Hen,\, 
cap. 80, for the maiming a m.in. Si quis in domo ajtl curia 
Fegfs feinit homicidium tcI hoini jdagium. 

HOMO. This Latin word includes both man and 
woman, in a large or general underdanding. 2 Itifl, 45. 

HOM STALE. A home-ltall, or manfion-houfc. As 
in a charter granted about the 5 Ed, I. Cowdl. 

IlOND-HABEND, See Hand habend, alfo figni- 
fies the right whi(h the lord hath of determining the of- 
fence in 1)15 court. 

HONEY. All vcfftls of honey are to be marked with 
the name of the owner, and be of a certain content, 
under penalties; and if any honey fold, be corrupted with 
any deceitful mixture, the Idler ihall forfeit the honey, 
^r. St, It, 23 EUt,. c. 8. 

HONOUR, Is, bcfides the general fignification, ufed 
eff eiially for the more noble fort of Seigniories, on which 
other iidcrior l.ordlhips or Manors depend, by perfoim- 
arvee f»f fome culloms or fervicesio ihofe who are lords of 
them; (the ugh anciently honcr aod bafonia fignified the 
fame thing.) Sec Spclmun, in v. Henor, The manner of 
creating thefe //<?»ci/>j^by aift of pailiament, may in part 
be ro|lecV.d cut of the datuie of 33 lien, 8, cc, 37, 38. 

Jn tlic early times of our legal conftiiution, the King’s 
grf.itcT barons, who had a large extent of territory held 
under the crown, g' anlcd out frequently (mailer manors 
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to inferior perfons to be holdcn of tbemrdves; whicHi , 
do now therefore continue to be holdcn ur.der a fipcrior 
lord, who is called in fuch cafes the lord paramoijrir over 
all ihele manors: and his (eigr.oiy is fr^'nueiuly termed 
an Honour, not a manor ; cfpeciaby if it bath belong *a to 
an ancient feodal baron, or hath at any time been in tiiu 
hands of the crown. 2 Comm. 91. r, 6. See lijc 'Hnurc, • 
An Honour ought to confid of lands, libenies, an I 
franchiles, 1 Btdft, 197 ; a Rd. 72. /. 48. And it is tli*; 
mo(t noble feigniory. Co, Ltt. 108 a. One or mor^ 
manors may be parcel of an Honour. 2 Rd 72. /. ^5. So 
a foreff may be appendant to it. 2 RoL 73./. 3. 

An Honour originally (hall be created by the King. 
Co. Lit, 108 a. Every Honour muft be holdcn ct ti e 
King. R, I Bui, 195. And if it be afGgncd, or granted 
over to another, it (hall not be holdcn of a Subject. Eor 
it may be granted by the King to a Subject. A it 
may claim an Honour by grant, or by prefer! ption. But 
the King at this day cannot nuke an Honour by grant, 
wiilioiic an ad of parliament. R, i Bui. 193*, 196: Co, 
Lit. 108 a. Sec Cowell tide Honour, 

The following is a lift of Honours within the realm, 
AmpthiU, (by 6V^7/. 3 3 iY. 8 .• c. 37.) Aquihu (formerly 
Pevenfry) Arundel, (See poji) Abergavenny.^ Bdo'ne, Berk^ 
hani/leid, BcauU ;/, Bavnard^ s CajiU, BulLngbioke, Baifialle^ 
Bomnia, Biechmck, Bumher, B:d^ord, Clare, Cievecure, 
Clun, Chti/ichtach, Cocke) mouth, Lorm^yl:, Candteuty Car^ 
ijhrook, Clifford Cajile, Chejic'"^ Co mat then, and Cardigan^ 
Donnington Cajile, (by Jlat. 37 //. 8. c*. xSl)— Dudley, and 
Dover C. 'id ley By*, and Egrem^nd. 

'^riie Hnour of Enjl and Greenwich, Glamorgan, 
Glocefier, Grtntmejhil, Gower, Graft on, (by flat, 33 8. 

c, 2^t)‘^Haganet, Hampton Comty ^by Jiat. 31 //. 8. c. 5,) 
—Huntindony (in Herefor dflAre') Heveninghamy Hawemlcn- 
Caftlc, Hertjord, and Haitotty Lanea/ler, Lincoln, Leicefltr, 
Loisefoty Hinckley, Kingfton upon Hull, (hy flat. 37 //. 8. 
c. 18.) — Kingtcn, and Foilingham. 

1 he Honour oi Montgo^niiy, Mowbiav, Middhham, and 
Maid/lone, Nottingham, A czvdhn or Niwelme, Oakbampton, 
St. Ofeth, (by flat, 37 H. 8. r. \ S,)— Oxford. 

The Honour of Pluvptcn, Peverd, Pickerhg, Raleigh, 
Richnrd\ Cajile, SKipty.n, Stafford, S!)igul,Tickhil,‘L'r email* 

ton, Totnr/sy Sheeny, Tamroorth. 

'i'he Honour of Jf'igmore, l1\iUinyfordy IHeftminflcr (by 
flat . 3 7 //. 8 . r . 1 8 , ) — Him If or, />’ 'arntgaVy IVht rwelton , 
(in Tuhjhire') If'erk, H'hiichur ch, and Harwich, IHcbUy, 
and Tut bury. 

The King granted to a Subjed a great manor, called 
an Hmo.it, and palled it by the name of an Honour, and 
well. Jenk. 277./'/. 99. 

It is illegal 10 pmehafe honour (as a dukedom) for mo- 
ney. d^ern. 5. See title Peers. 

At this d.iy the Earl of Arundd only hath his Earldom 
by preferiprion, the beginning of which is notvviihin me 
memory of any one ; (b that his Earldom is the moll aiu 
cieni in the .’■calm, i Bidfl. 196 — See title Pcer^, 

HONOUR. COURTS, Are courts held within the 
ho?io..rsy or manors Kill noticed, mentioned in ilie fiat. 33 
Hen, ii. Lap. 37. 1 hcie is alfo .a Court of ILnwr cf itic 
Earl Marjhtd f England, See. which determines difpufea 
concerning precedency and pclnts at ikneur . z IL.wk, 
P, C> Tins court of Honour, which is ai(b exercifed to 
do juJliwC to Hcraldsy is a cimit by prcfLiipiion, aui 
has a p'ifun belonging to ir, called the IThhc Lv-n ia 
Souhwufk, Z NdJ. 955. See liiU Court of Chi.^d v, 
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HONOURAR.T (on HONORARY) FEUDS, Are 
cities of nobility, deicendible to the eldell ion in exclu- 
fion of all the reft. See title Tinurts, 

. HONOURARY SERVICES, Are ihofe that are in- 
cident to the tenure of Granti Str^eatity^ and commonly 
annexed to fome honour. Sraf. i 2 Cur. 2. a^. 

HONTFONGENETHEF. Cum omnibus aliis likrta- 
ithus tantummodo hontfongcncthcf mibi letcnto.^Chaita 
Wtl. Cornitts Matefal/ci. In Mon. Angl, I par. fo. 724. 

This (hould have been written bondfangtnfthef\ and 
fignifies a tbkf^ taken with bonJbabtnd^i. r. having the 
thing ftolen in his hand* Cow//.-— Sec Bnckbiriml. 

HOPCON, Signifies a valley, in Domtfdny Boob ; fo do 
han.\3gb and h<woh. Cvivell. edit. 1727. 

HOPS AND HOP-BINDS. Pen^ilty on importing or 
tifing corrupt hops,y?tf/. \ Jar i. 18. — No bitter to 
be ufed in brewing but hops, ^tat. 9 Am. c. 1 2. § 24.— No 
hops to be imported into Ireland from ocher parts but 
Gttat Britiwu 5 /rt/. 5 G, 2. r. 9.~Landing foreign hops be- 
fore duty paid, hops to be burnt, and thip forfeited, Stat. 
7 Geo. 1. c, 19. — Penalty on fophifticating hops, 7 Geo. 2 
c. 2. — Cutting hop. bin JS 10 2. r. 32 

Stat. 6 Geo. 2. e. 37. /?<f 7 . o, Unlawfully and ma- 
liciouily cutting hop-binds is made felony without bene- 
fit of clergy.— The duty upon hops is a branch of the 
Kxcife and regulated by many Jlats. made for the purpofe. 

HORA AURORiE, The morning bell, or what we 
now call the fouf 0* clock heiU was anciently called Horn 
Aurorae \ as our eight o'clock bell, or the bell in the 
evening, was called Iguite^^lunnot Coitr/eu. Cowell. 

HORDERA, from the Sax. Hon/., Tvt/aurut,’} A trea- 
furcr : and hcncc we have the word fiord or Hoards as ufed 
for treafuring or laying up a thing. Leg. Adel/ian. cap. 2. 

HORDERIUM, A hoard*, a treafury, or repofitory. 
L. Canutij c, IO4. 

HORDEUM PALMALE, Beer-barley, which in 
Norfulk is called fprat- barley, and battledore- barley ; 
and in the marches of PFales cymndge^ it being broader 
in the ear, and more like a than the common bar- 
ley, which in old deeds is called Hordeum quadrageJiniaJe. 
CVwclI. 

HORNE-BEAME POLI.ENGERS. Trees fo called, 
that have been ufu.iliy lopped, and are about twenty 
years growth, and therefore not lilhable. Plovideny foL 

407 : 5 f/v’s cafe. 

HORN EG ELD, from the word horn., cornu , and 
r/ld, fduuo’\ A tax within a foreft, to be ^ paid for 
horned beads. Cromp. Jurifd. 197. And to be free 
thL’rcof is a privilege granted by the King unto luch as 
he thinketh good. CWvf. 7 , fwW. 17*7. 

HORN WITH HORN, or HORN UNDER 
HORN. The promifeuoua feeding of bulls and cows, 
or all horned beads, that arc allowed to run together upon 
the fame common. To which may be added, 

that the commoning of cattle fmn nuith horn^ was pro- 
perly when the inhabitants of fcvcral parifhes Jet their 
common herds run upon t.he fame opcnfpacious common, 
that lay within the bounds of fcveral parifhes, and there- 
fore, that there might be no cli/putc u^wn the right of 
tithes, the bifl'.op ordains, that the cows fhould pay all 
profit to the miniiler of the parifti where the owner lived, 
Qo'wrll. 
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HORNAGIUM. Hoyngcld\ See that title. 

HORNERS. Noftranger was to buy any Englijh horns 
gathered or growing in London^ or within twenty-four 
miles thereof, by the Stat. 4 Ed. 4. c. 8. And none 
may fell Englijh Imm unwroughc to any ilranger, or fend 
them beyond fea, on pain of forfeiting double value:* 
the wardens of Hotners in London may fearch all wares, 
i^c. fiat. 7 J:ic. \ . cap, 14. Bee title Loudon. 

HORS DK SON FEE, Fr. /. r. out of his fee.] An 
exception to avoid an adion brought for rent or fervices, 
^Ac. ifTuingoutof land, by him that pretends to be the 
lord ; for if the defendant can prove that the land is 
without the compafs of his /Vc, the adion falls. B/okc. In 
an avotaty, a ilranger may plead generally hors dejm J\e ; 
and fo may tenant for years : and fuch ilranger to the 
auoaury, being made a party, is at liberty to plead any 
matter in abatement of it. 9 /?//>. 30 ; 2 Mod. \o^. A 
tenant in fcc-fimplc ought either to difelainv, or plead 
Hors de Jon fee. 1 Danv. Abr. 655 ; Fidt 9 Rep \ Bu. knars 
cafe, 22 till. 6. 2, 3 : Keilxv. 73, 14; AJf.pl. 1 3 ; Co. 
Lit. I b\ 2hlod. 105, 104; {A X^Vin. Abr. tit. llors dr 
fon fee. See t’tle Vleadtug, 

HORSE-DREAD, Inn-keepcrs fhall not make horfe- 
bread. fiats. 13 Rie. 2.jiat. i . r . 8 : ^Hen. 4. c. 25. Per- 
mitted to bake hurfc- bread, Stat. izllen. S. r. 41. 

HORSES. 

Were not to be conveyed out of the realm, with- 
out the King’s licence, fAc. on pain of forfeiture, 
by an ancient ilatute, 11 //.y. c. 13. Peribns having 
lands of inheritance in parks, were ordered to keep 
two marcs apt to bear foals thirteen hands high, for the 
increafeof the breed of horfts, on pain of 40 j. for eveiy 
month they are wanting ; and not fufferthem to be leaped 
by iloned horfis under fourteen hands, on a certain penalty 
by flat, zj Htn. C. 6 . And for the prefervation of a 
ftrong breed of Hoije*^ ilone-horfes above two years old 
are direded to be fifteen hands high, or they ihull not be 
put into forcils or commons, where mares arc kept, upon 
pain of forfeiture; and fcabbed or infeded Horfes lhali 
not be put into common fields, under the penalty of 10 /. 
leviable by the Lord of the Icet. Stat. 32 //. 8. r. 13 ; 
Hill in force. 

Stealing of any horfe, gelding, or marc, is felony 
without benefit of clergy ; but accefTaries to this offence 
arc not excluded clergy. Jiat. 1 Ed. 6. r. 12 ; 2 fA Ed. 
6. 33. TliC firft made Healing horfes geldings or mares 
felony ; a doubt was enteruined whether this extended 
to the Healing one horfe, lAc. qji which the latter ad was 
paHcd. And if any //or/^that is Holcn be not fold accord- 
ing to the Hacute zfA^P. fA M. c. 7 ; the owner may 
take the Horfe again wherever he finds him, or have 
adion of detinue^ ^c. 'Vo prevent Hoffes^being Helen and 
fold in private places, this fiat. 2 (A ^ P.iA M. c, 7, pro- 
vides, that owners of fairs and markets fhall appoint toll- 
fakers or book-keepers, who are to enter the names of 
buyers and fellers of Horfes^ iAc. And to alter the pro- 
perty, the Hooja muH be rid or Hand In the open fair one 
hour; and all the parties to th't contrad mull be prefenc 
with the //p?y^.—-And by flat. Eli%. cap. 12, fellers of 
Hotjl's are to procure vouchers Of the fale to them; and 
the names of the buyer, feller and voucher, and price of 
the Hoife are to be entered in the toll taker’s book, and a 
note thereof delivered to the buyer : and if any perfon 

fhall 
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(hall fell a fbrfe without bcinfif known to the book- keeper, 
or bringing a voucher ; or if any one ihall vouch with- 
out knowing the feller r or the book-keeper (hall make 
an entry without knowing either, in cither of thefe cafea 
the falc is void, and a forfeiture is incurred of 5 /. and 
•the faid (latutc provides that a Horfe Aolen, though fold 
according to the diredtion of the may be redeem^ 
and taken by the owner within fix months, repaying the 
buyer what be (hall fwcv he gave for the fiime. 

By Jiat, 2tU 21 Car, 2« c. 7, Any perfon maliciouily 
killing or dcilroying any horfes in the night (ball be 
guilty of felony, punifliable by tranfportacion for feven 
years. — Malicioufly hurting or wounding horfes U the 
night, ro forfeit treble damages to the owner. 

Duties are impofed by Jlofs, t^Gto, 3./?. 2. c, 31 : 25 
Geo. 3. e. 47; 29 GV(j. 3. c. 49, or perfons keeping Horfes 
to ride or draw in a carriage.— Thefe are now loj. for 
one horfe; — jj. additional (/. e. in the whole iq /.) for a 
fccond horfe;— 7 j. 6^ additional (i.#. 17/. 6^.) each for 
a third, fourth and fifth horfe ; and where fix or more are 
kept 20 j. for each except ihc firft. — The Hat. 26 Geo, 3. 
c. 79 , excepts Horfes bona file ufed in hulbandry, trade, 
and on particular occafions only; fuch as going to church, 
or market, or cledlion for a member of parliament, lie. 
The faid fiat, 24 3. r. 3 1, allows horfe dealers to 
be exempted from the tax on taking out an annual li- 
cenfe paying 10/. in Londou, ^c, and 5 /. elftwhere.— 
As to pojl hm/es and the duty on thenv, See title Pofi.— 
As to Horfes in Hackney Coaches. See title Coach. 

Uorfc-ftcaltug having got to a great pitch, and many 
of thofe ufeful animals having been ftolcn, merely for the 
purpofe of felling them as dogs meat, and fur their hides, 
the following llaiute was made to put a flop to this 
iniquitous trafiick. 

By AVrt/. 26 3. f. 71, No perfon fliall keep any 

place for flaughtering any horfe or other cattle, not killed, 
for butcher’s meat, without taking out a licence at the 
general quarter feflions, to be granted upon a certificate 
of the miniller and churchwardens that the perfon ap- 
plying is proper to be trufted with the carrying on fuch 
bufinefs. § 1. 

Such licence to be figned by the Jufiices at fefilons, and. 
a copy entered in a book to be kept for that purpofe by 
the clerk of the peace, and all perfons fo licenfed (hall 
caufe to be painted over their gates, their name and the 
words licenfed for (laughtering Horfes purfuant to an 
adt pafled in the 26th vear of his Majclly King George 
Hi.” §2. 

Every occupier of fuch licenfed (laugh ter- ho ufe (hall, 
fix hours previous to rtie flavightering any live horfe, 
or to the flaying any horfe brought dead to the flaugb- 
tciing lioufc, give notice in writing to the aficr-mcntioiicd 
inlpedor, who is to rake an exadt account of the height, 
age, colour and particular marks of every horfe, and 
keep the fame in a book, [fee A'(?. 5.] And no fuch 
Horfe (hall be ilaughtered or flay’d but between 8 in the 
morning and 4 in the evening, froiw O^ober ioMmJj, 
both inclufive, and betw ecn 6 in the morning and 8 in the 
evening from April to September both inclufive. § 3. 

Every perfon fo licenfed fliall at the time any horfe, 
fdc. (hall be brought, make an entry in a book of the 
name and abode, and profeflion of the owner, and alfo of 
the perfon who (hall bring the fame to be flaughtered or 
flayed and the reafon why the fame is fo brought ; which 


book (hall, at all times be open for the examination of 
the infpeaor; and produced before any juftice, when re- 
quired. (4. 

The parifhioners in vellry (hall annually or oftner ap- 
point one or more perfons to be itifpediors of fuch (laugh- 
teringhoufe: And in cafe fuch inf pedlor fliall upon exa- 
mination of any Horfe, lie, intended to be ilaughtered 
believe that fuck Horfe, &c. is free from difeafe, and in 
a (bund and fer\iceable (late, or that the fame has been 
ilolen, he (hall prohibit the (laughtering fuch Horfe, 
for not exceeding 8 days; and in the mean time (hall caufe 
an advertifement to be inferred in fome public newf- 
paper twice or oftner (onlefs* the owner of fuah Horfo 
(hall fooner claim the fame) at the cxpence of the occu- 
pier of fuch (laughtering houfe ; who on refufal copay 
the fame, (hall forfeit double the amount, to be raifed by 
didrefs. § 5. 

Every infpeflor may at all times in the day or night, 
but if in (he night, then in the prefence of a conftable, 
enter into and infpedl any place kept for (laughtering 
horfes by licenfed perfons, and take an account of the 
Horfes, there, § 6 . ‘ 

In cafe 'any perfon offering to fale orbringing any 
Horfe, (sfe. to be ilaughtered or flayed ihall refufe to give 
an account of himfelf, or of the means the fame came 
into his poiTelTioa, or if there be reafon to rufpctSl that 
fuch Horfe, (ifc. is ilolen ; fuch perfon (halt be carried 
before a jufiice of peace, who (hall commit him for not 
more than 6 days to be further examined, and if fuch 
judice (hall be facisfied that fuch Horfe, Ofc. is dolen, the 
perfon bringing thei'ame is to be committed to gaol to bo 
dealt with according to law. § 7. 

Any perfon keeping fuch (laughtering houfe tranf- 
grefling the rules before laid down by the a£l, (hall bo 
guilty of /Acfiy and puniflicd by fine and imprifonment, 
and fuch corporal punifiiment by whipping, or (hall bo 
tranfported for not mure than 7 years, as the court fliall 
direct. § 8. 

Any luch perfon dedroying or defacing with lime, or 
burying the hide or (kin of any horfe, fife, or being 
guilty of any olFence agaiiid this adl for which no puniih- 
menc or penalty is provided (hall be adjudged guilty of 
a mirdemcanor, and puniihed by fine and imprifonment 
and fuch corporal punilhmcnt by whipping, as the court 
(hall diredl. §9. 

Making falfe entries fubjcdls the party to a forfeiture 
not exceeding 20/. nor lefs than 10/. to be levied by 
dillrefs ; hall to the infv^rmcr and half to the poor 5 and 
in cafe the oflender fljall not have elFcfls to the amount of 
the penalty, he nl.^y be committed to hard labour in the 
houlo of corre^kon I’or not more than 3 months, nor Ie(< 
than one. ^ 10. 

The book of the infpe^J^or fliall be produced at every 
general quarter feliions. § 12. 

If any perfon (hall occafiniiaily lend any^’barn or place 
for (laughtering any horfe, without taking out fuch 
licence he fliall forfeit net more than 20/. nor Icfs than 
10/. half to the informer and half to the poor ; or be 
committed to gaol fur not more than 3 nmnths nor lefs 
than I, unlefs ilic penalty is fooner paid. § 13. 

This ail docs not extend to curriers, nor to far- 
riers, nor perfons killing Hcifes, fife, to feed their own 
dogs. § 14. 
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If any currier^ tanner, i^c. (hali under coloiirof iheir 
trades, knowingly kill any ronyid horfe, or boil the flelh 
thereof lo fell, fuch tradefuian becomes an offender under 
the ad>, and ih^ll forfeit noi more chan 20/. nor Jsfs than 
10/. § 15. 

[The forms of the fcveral cenviftions are fpeclfied in 
the adl.] 

HORSES HIRED, Adlion of trefpafs on the cafe lies 
for abufing a /jor/e hired, by imrnocleraie liding, And 
a difference has Ictn made in cur law between a 

and Iji ro vi//^ one to go a journey ; for in the p/l 
cafe the party niay fet hisyjrpfl/;/, i'Jc. upon the horfe, 
but not in the \ Mot/, 210. Sec title Bailmvtit, 

HORSES l OR TI:E KING’S SERVICE. None 
/hall take the Horfe any perfon to ferve the King with- 
out the owner’s confenr, or fuflicient warr.ant, on pain 
of imprlfnnmcnr, flat. 20 R. 2. f. 5. 

HORSE RACES, Eorfmall funis, having encouraged 
iJKnefs, and impoverilhwd the meaner lore of people ; 
it is ensiled, that no perfon ihall run any Ae^y^ata mce, 
unicfs it be his own, nor enter more ih.an onif/jotji. for the 
fame plate, upon pain of forfeiting the Jbetfs ; and no 
plate, is to be run for under on the penalty of 500/ 
Alfo every borje ra^c mull be begun and ended in the 
fame day, Stat, 13 Gto. 2. cap. 19. 

at racts to be entered by the owners, 13 Gro. 2. 
f, 19. //or/? racing with ^orf-j carf)ing fmaJl weights, 

prohibited. /A. Nu/es may run for the value of 50/. 
With any weight and at any place, iB Gee. 2. t, 34 

A plaintiff fliall not be allowed to recover a wager on 
fuch an horfe race, as is illegal within the flatutc. \Tum 
Aep. 1. A match fur 25 /. a fide is a match for 50/. Sec 
this Difi. lit, 

The //iz. 24 6 e 3.^.3!, impofes an annnual duty 
of 2 guineas on Ruce-Uorfci, 

HORSTILCRS, Er. HtfleliCfs.-] Is iifed for Jnn- 
keepeis : .nnd in fome old books the word b^filns is taken 
in the fame Icnfe. /«//. 31 EJ, 3. r. 2. The excrutors of 
Horfielns are not chargeable, for (heir faults. 1 Kth, 682. 

HOSPES GENERA LIS, A great chamberlain. — 
Voiumus^ qutinium ad hofpitia omnes ind Jfmnttrmjho j 

hofp!'/i general! cbediant^ Du Cati^e. 

HO‘^FlTALLERS, hhffitalarii»\ Were the knights 
of a religious oider, fo called becaufc they huiltan hofpital 
lit J.r.rfaltm, wherein pilgrims were recened. To thefe 
I’ope Cirmnit transferred (be 'I'emplars, which order, 
bv a council held at i'lmne in Fiance, he ruppre/Ted for 
tti»ir many and great orf'enccs. The inlUtution of 
tl ;‘ir treer was firll allowed by Pope GiJuJu^ the Sceond 
au:c lit.'; and confirmed in (his kingdom by Parliament, 
ar.d had n^any piivilcges granted them, as immunities 
from p.ivnjcnt cf tithes, I’licir privileges were re - 
fcrved to them by Mrgna Chm ta cap. 37 ; and the right 
of the King's Subjeifts vindicated from the ufurpaiijn of 
ihcir juiifdidion, by the fUtutc of 2. rr.;,o. 43. 

Their chief abode is nowin Maliii, .in ifland given them 
bv the Emperor C'jatUs V. after they were driven from 
RUiks by Solyman the IVIagnificciit, Emperor of the 
7'urhs\ and for that they are now called Knhhts cf Malta. 
All the lands ard goods of llit.re knights here in England 
were given to the King, by 3 1 //c'l. B. t. 34 : ^Qt Men. 
/jn‘, 4 , Z p.ir. fi. 4B9 : Tbo. JVa^Jinph. in If '/I. E. II ,* Stvwe^J 
yl'tfi. tb. See litiC K> '}\hts Jimjui ' «. 


HOSPITALS 

Are pithcr Aggregate^ in which the mailer or wardcit 
and his brethren have the cllatc of inheritance ; or EqIc, 
in which the mailer, \£c» only has the ellate in him, and 
the brethren, or fillers, having college, and common feat 
in them.muH confenr, or the mailer alone has the ellate' 
not having college, or common Lai. So Hofpitals arc 
eligible, donative, or prefentative, I Inft. 342. /r. 

The Mafler of the Hofpital, who has college, and 
common fcal, may have a writ of right ; for the right, 
and inheritance is in him. If he has no college, or coni< 
mon feal,hemay have a jurii utrunis Ga. Lit. 341 b : 342 a. 

Any perfon feifed of an eftate in fec-fimple may by 
deed inrolJed in Clanctry erefl and found an Hojpitsl for 
the fulleiiance and relief of the poor, to continue for 
ever; and place fuch heads, fsfc, therein as he (hall 
chink fit: and fuch Hofyital ihall be incorporated, and 
fubjed to fuch vificors, ^c. as cheEoundpr (lull noaii- 
naic; .ilfo fuch corporations have power to take and 
purchafe lands not exceeding 200/. per annum, fo as the 
Lime be not holdtnof the King, ftde. and to make icafes 
for twenty cne years, referving the accuilomed yearly 
rent : but no Iffpiml is to be erciRcd unlef^ upon the 
foundation it be endowed with lands or hereditaments of 
the clear yearly value of lol.pn annun. £hz» 

cap. 5 ; made prrpciual by S/j/. 21 y.ic. 1. § l. 

It iia-j been adjudge-d upon this iLitute, that if lands 
i given to an Hoj/ital be ai the time of the foundation or 
i endowment of the yearly value cf 200/, or under, and 
afterwards they become of greater value by good hulb.in- 
dry, accidents, ^Hc, they ihall continue good to be en- 
joyed by the Hofpital, although lijcy be above the yearly 
value of 200/. And goods and chattels (real cjr p?r- 
fonnl) may be uken of what value n)Cv'cr. 2 In/l. 722. 
And if one give his land then worth 10/. a year lu main- 
tain poor, tile, and the land after comes to be worth ico /. 
a year, it mull all of it be cmpIo)cd to increafe their 
maiiitenance, and none of it may be converted to private 
ufe. 8 Rtp. 130. 

If a devife be to the poor people maintained in the 
hojpUal of Sc. L^v>ycnct'\n Reading, ts‘c. (where the mayor 
and burgeflls capable to take in mortmain, do govern the 
Hfpital) albeit the poor, not being a corporation, are 
nut capable by that name to take ; yet the devife is 
good; and commiflioners appointed to enquire into lands 
given to Hofpuals, fdc. may order him that hath the land 
to allure it to the mayor and burgeffes for the maintc- 
nance of the Ho/pual. Stat. 43 Eliz. c. 4. See titles 
Charitable Vfvt, MoUmnin. ^ 

A gift mu/l be to the poor, and not to the aged or im- 
potent of fuch a parilh, without exprcHing their pover- 
ty; for poverty is the principal circumllance to bring the 
gift within the //<;/. 43 E/iz. c. 4. Ahliough at Com- 
mon -law a corporation may be of an Hojpital, that is in 
potejiateoi certain perions to be governors of the Ihfpital 
and not of the perfoos placed therein ; the fafell way upon 
the flat. 39 /'('». f. 5, is firll to prepare the Hofpital, and 
to place the poor therein, and to incorporate the perfon^ 
therein placed ; and after the incorporation, to convey 
the lands, ^tenements, ifd. to the faid corporation, by bar- 
gain and fale, or oihervvife, between the Founder of the 
one parr, and the mailer and brethren, of the other 
parr, in confidcration of 9 j. in hand paid by the mader 
of the faid llo/p%tal, Uc, 2 724, 725. And the 
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Founder cannot cic6l an H(>/pital for years, Inrp, or any 
other limited time, but it mull be for ever, acc».rdin^ to 
ihc 5 /fl/. 39 Eliz. c. 5. See 10 Rep. 17,34. 

'Vhe Stat. Effz, c. under which Comfnijpons may 
^be awarded to certain perfons to enquire of lands or goods 
given to Ho/pitals\ and the Lord Ciuifud/or is empowered 
to ilTuc commidions to commiilloner!» for enquiring by a 
jury, of all grants, abufes, breaches of trull, (iTac of 
lands given to charitable ufes, does not extend to lands 
given to any college or hall in the Uoiverfities, nor 
to any hypital over which fpecial governors are appointed 
by the tjounders ; and it (hall not be prejudicial to the 
jurifdidlion of the bilhop or ordinary, 9s to his power of 
inquiry into and rcibrming abuf'fs of lioi)n*ah^ by virtue 
of the Stat. z Hau U. i.c. 1. hoc: this Diet. tit. 
CJ^a^hnhh Ufes, 

'i'lit’fe coiumifiioncrs may order houfes to be repaired, 
by thofe who receive ihe rents ; fee that the Isnds be let 
at the utir.oft rent ; and on any tcn..nt^ comaiitiin^' waUe, 
by cutting down and fale of timber, they m.»> .jcC(c« 
fatisfadion, and that the leafe fliall be void. lid. ii Cn) . 
V/herc money is kept back, and not paid, or paid where 
it (hould not, they have power to order the payment of 
it to the right ufe: and if money is detained in the hands 
of executors, any great length of liiiu', they may 
decree the money to be paid, with damage, for detaining 
it. Diiie Rf-nd. 123. See \ kep. 104. 

I'he hL/pitfd of .SV. Cr fs near irinchcflc*', ard feveral 
O'her large hofpitals^ wtri- anticn'Iy lounoed hy par$i.uiar 
/liUuies, orafls of parlir.’ivnt. And King CJkziIc i. gr.int- 
ed to the Mayor and commonalty of London ihe keeping 
oi Hf'ihkm HofpitaU and the manors and lands belonging 
to it. Alfo there is now an hotpited in Loud n I<;r [*ouvd* 
ling Childriny under the caie of governors and guardian s', 
who m.:y purchdfe lands or tenet- n/s 10 the value of 
4000/. a year : ar t) they are to receive as many fuch 
as they think fit, which may be brought to the 
Jk/pital and ih^ili there be biru up and cuipinyed, or 
placed app remit e to any trade, or ihe fea fervice, the 
males till the ;gc pf twenty foui, .uid the females riiJ 
tvvcniy-one. 'I 1 :v may likewile be let uut or hired, 

Sre Am/j. 13 Cko. cap. 29: 7.9 Get. z. c. 29. § I 3 : 30 
Gr'>. 2. c zt>. § — See alio S/a/. 13 ( 7 tc. 3. c. 82, re- 
gni.*Mip Ldng'ir II ppifnlit and ordering them to be li- 
cenced. And ihr. i,L*r in general this Did. titles Moitfnain ; 
Corporation 1 I . 

HOSPll'Ai. ?1UA. Fcr Hodilmia. 

H O S 1' I r U .V; , iiojl. :u 7 fi. Proc u r at i 0 n , or v i fita » io n - 
money, .Ww -d/sy 4. c. 14: B^ompton^ fol. 1193. 

HObTlii C.»1DM, a nghc to have lodging anti en- 
tertainment; re'.‘rvcd by l.urds in the houfes of their 
tenants, (r.i/uir. Radf.‘f^est M.S. 157. 

HOSTi.I.Eiv tiofitllarius. I rom xYit Ev. hojlekr, i. e. 
hofpt's.^ • '» ' f"cpcr, bee 31 E. y ft. z. c. z \ and 

this Died, title ; nj-iU's. 

HOSTi.KK ' lT)n-kcepcrs,Sce 5 /£i/. gEd. y ft.z.c.z. 

MOSI ERIUM, A hoe, an inllrumtnt well known : 
Chart, jlnt q. 

HOSTJ^., I iL-all bread, cr. corjfecratcd wafers in the 
Holy EuJjari/t . and Irom this word bqftia» Sofmter derives 
the Sax. huj<d ufed for the Lord’s fupper, and htiflian to 
adminilUr 'he iacrament; which were kept long in our 
o.d Kfigliftj, under hotifti, and to houjal. Pan>ch. Anttq. 
ayo. 


Shakefpeare ufes the term unho.iftlcd^ ^cc. in Hawlt) \ 
meaning that his father gave up th? gh )ll, without hav- 
ing the holy bread, cr facraritiu, adininiucred 10 him. 
See Fahian's Chrjn. edit. 1510. It>. 14, 
liOSTn.ARlUS, An hfranlkr. 

HOS'I ILAIU A.HOSPirAL.^RIA. A place or roorn 
in rt'ligioub lu-nf^s, allotted to the ule of receiving guella, 
and llrangcr.s •, for the care of which there was .a peculiar 
officer app< iuteJ, called Hoftiilarlujy aiiJ IFfpitulaCius. 
Cart. Frcl Fh MSS. 

lIOSl'RiCUS, Aiftnaiiy from the L?x. nfttr-.'] a g-i- 
ffiawk. J\ 7 )>Kh. dfjtlq ./t/fs t p 569. 

HO'rcnPOT, I)i paf/em A word brought 

from the hr. hutclrpot. ujrrd 1. t .h coiifufeJ mingling nt 
divers thin'j hu, : nd among the Du/f(f it fignihes 

flelh cut iiiio pieces .and fodden with IwTbsor loots ; but 
bj 1 fthJapI'.y i! is A I ^ending o> tn’xl) g '>F lands g.^ven 
jia^c^ iitth of he* lands in fee ftilkng h'! rl ft nf : as if a man 
felted of ihliiy acres of land in fee, hath ili’uc only two 
d')nglH‘:ri, and he gives with one of them ten acres in 
m.irnage to the man that ninrrio^ her; and dies feifed 
of the other twenty acres: now (he that is thus married, 
to gain hfr fiiirc of tlie rtll of the land, mull: put her 
pan ;;iven in mjinidge, into fictclpot^i, e. (he mull refufe 
to i«kc ilic (ole jirofiis thereof, and caufe her land to be 
mingled with the other; fo that an equal divifion may be 
made of the whole between her and licr fitler, as if none 
had been given to her ; and thus fur her ten acres Ihe 
ihnll have fifteen, otherwife her filler will ha^c tlie 
twenty acres of which her father died feifed* £>.5;: 
Co. Lit. Uh. 3. cap. 12. 

This feems to be a right of waiving a proviflon, made 
for a child in a man’s life-time, at his death, though as 
it depend*! upon frank maninge^ and gifts of lands there- 
in, it now feldom happens, bee this Didl. til. Paneners. 

But there a bringing of into Hotchpot ^ upon 

the claufes and within the intent of the flaiute for dif* 
tribution of inteflaics’ eflatcs, Stat. 22 ^ 23 Car. 2. 
c. 10. Where a certain fum ih to be railed, and paid to 
a daughter for her portion, by a marriage fcttlemcnt, 
this has been decreed to be an advancement by the father 
in his life-time, within the meaning of tlicfta/ntCf though 
future and contingent ; and if the daughter would have 
any further (lure of her father’s perlonal eilate, Ihc muft 
biing this money into Hotchpot ; and (hall not have both 
the one and the other. 1 Eq. Ab. 253 ; Sec 2 Vein. 638. 
and this D.cT tit. Executor, V. S. 

By the cullom of London, there is likewife a term of 
Hctchpetj where the children of arc to have an 

equal Ihare of one third part of his perlonal t’llatc, after 
his death. Prcced. Cane. 3. See title London*. Sc title 
Executory V. 9. 

There is alfo in the Civil law coHatio honorum anfv^r- 
able to this, whereby if a child advanced by the father, 
do after his father’s dcccafc cliallcnge- a chilJ’s pirt with 
the reft he muft call in all that he had Kinr criy rccvivtd, 
and then take out an equal ihare with theoilirrs. co::v//. 
See {.\n\itr Britton, c. 72; Lit. f FI. 2O7, zbd ; 2 C.mm. 
19c. 517. 

HOVEL, Mandi a. '] A place wh?ieln Iiufjandmcn fet 
their ploughs and c^rls out of the or fun. Lcetir 
Lat% DiA. 
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HOUNSLOW HEATH, A Inrge Wi coBfa5ning4*93 
Hues of ground and extending into fcveral pariOies ; ib 
much thereof as is in the King's inheritance, and fit for 
pnllure, meadow, or other fcvcral grounds, lhall be of 
the nature of copyhold latuh ; or the ileward of the manor 
may Ict.il for twenty-one ye:irs, ^c, and the lefices may 
improve the fame. St at. 37 //• c, a. 

HOUR, Hora.] Is a entain fpace of time of fixty- 
minutes, twenry-f >ur of which make the natural day. It 
is not material ’ftt what A>/ r of the day one is born. Ce. 
Lit. 135. See titles \ Fraction \ Time. 

HOUSAGE, A fee paid for houjin^ yrood% by a car- 
rier, or at a wharf 01 key, £b'f. Shtp, Epit. 1725. 

HOUSE, DQniusJ\ A place of dwelling or habitation ; 
alfo a family or houlhold. Every man has a right to air 
and light, in his own houfe\ arjd therefore if ary thing 
of inftf'ilious fmell be laid near the houfc of another, or 
his lights flopped up and darkened by buildings, tie. 
they are nufances punifhable by our laws. 3 /tty?. 231 : 

1 Dat2%'. ./by. \n^. But for a profpedt, which is only 
matter of delight, no adlion will lie for its being Hopped. 

9 Kfp. 58. See liile Nufanccn 

The dwelling huife of every man, is as his caille ; 
therefore if thieves come to man’s houff to rob or kill 
him, and the owner or his fervant kill the thieves in de- 
fending him and his hdufcy that is not felony, nor (hall 
he forfeit any thing. 2 316. See title tiomicidcm A 

man ought to ufe his own houft\ fo as not to damnify his 
neighbeur: and cnc may compel another to repair his 
in feseral cafe?, by the writ de dawo ytl>ariintia. 

I Salk. Rep. 360. Doors of a h'.ttfe may not be broke 
open on arrefts, unJefs it be for treafon, or felony, \Sc. I 
//. P. C. 137 : /'Aiti./. 5 : 5 Rep. 91. Se lit. yhrejt. 

Several things have been rt-lohed on the fubje^I, as to 
the protcilion a man's houfe affords him, a*), i. That 
every man's houfe is as his calllc, as well to ocfcncl him 
BgainA injuries as for his repofe. 2. Upon recovery in 
any real atflion or ejc»llment, the flierift'may break the 
houfe and deliver feifin, to the plaintiff, ihe wrii being j 
habe)i fa:ias JiiJinum or poffejjlonetn \ and after judgment 
it is not the hou Ic of the defendant in right and judgment 
of law. 3. Jn all cafes, where the King is party, the 
fhciiff (if no door be open) may bre.Tk the party's houfe 
to take him, or to exccuic other piocefs of the King, if 
he cannot otherwife enter; but he ought firft to flgnify 
the caufe of his coming, and rcqueil the door to be 
opened ; and this appears by the Stat. 1. c. 17, 

which is only in afiirmancc of the Conunon-law ; and 
without default in the owner, the law will not fnfFer a 
houfe to be broken. 4. In all cafes, whtii the door is 
oicn, the fheriff may enter and make execution at the 
fuit of any .Subjfd, cither of body cr goods ; bin o:her- 
wife where the dcor is fliut, there he cannot break it to 
execute procefs at the fuit of a Subje^l. 5. '1 hough a 
houfe is a caltle for the owner himfclf and his famil) and 
hU own goods'^ OV. yet it is no piotcflion for a Hranger 
Rying thither, or the goods of fuch an one, to prevent 
lawful execution ; and therefore in fuch cafe, after reqacfl 
to enter, and denial, the HicrlfF may bre^jc the houfe. 

5 Rep. 91 a to 93 a. 

From the particular and tender regard which the law 

England has to a man’s houfe arifes in part the ani- 
madvcrfion of the Jaw upon ea'irs-dyoppcts, nufancers and 
iHcetuUmies : and to this principle it mud be adigned 
that a man may aJTemblc people together lawfully (at 


lead if they do not exceed ekven) without danger of 
raifing a routy or unlawful alTembly, in order to 
protect and defend his houfe, Avhich he is not permitted 
to do in any other cafe. 4 Comm., r, 19. 223 cites 1 
Hal. P. C. 547. 

CommifTioners of bankruptcy cannot break open a 
houfe to fearch for the bankrupt’s goods, unlefs it be tho 
houfe of the bankrupt, z SeciwXt Bankrupt. 

Hundred liable to damages by the burning of houfes, 
9 Cr. I. c. zi.jtfl. 7. Sec further titles A}rfft\ Executkn\ 
Conftahlt\ HoniicUcy fsV. as to the cafes in which ofheers 
may break open a houfe to execute legal procefs. As to 
the Houfe tax, this Didl. tit. Taxes.— A% to felonies 
in or relative to IIoufe.s, See titles Arjon ; Eurglarj ; 
Fthny\ la)C 9 ny\ Riot \ Robbery,, ^c. 

EIOUSEBOLD and HAYBOLD, Seem to fignify 
houfbete and hedgebote, in M>,n. Ang. z. par. fol.t^z 
Cu'jvel/^ edit. 1727. N 

liOU:KBOTE, A compound of houfr and bcu, i.e. 
coNipen/atio \ fignifies tjh^ven, or an a1;ovvance of necefiary 
timber out of the lord’s wood, for the repairing and lup- 
port of a houft or tenement. And this belongs of com- 
mon right to any Iclfce for years or lor life : but if he 
take mure than is needful, he may be punifhed by an 
a(!tion of wafle. lionfebote, fays Co on Lit, fo, 41 , is two- 
fold, viz E/lover ia/n mdijic.mdi ffj ardetidi. Cowtll. See 
cities ; Ejltraers i Common of E/lo-m .. 

HOUSE BREAKING, or HOUSE ROBBING, See 
Sec titles Bnrglatyi Larceny i Robbery. 

HOUSE- BURNING, hte Aifon ; Burning* 

HOUSE OF CORRECTION. In every county of £»- 
gland there fhall be a Heuji fp' cot retlion huih at the charge 
of the county, with conveniencies for the fetting of peo- 
ple to work, or every juftice of peace ftiall forfeit 5 /. 
and the jufticcs in fcilions are to appoint governors or 
madcrsol fuch Houfes of cwreHlon^ and their falaries, lAc. 
which are to be paid quarterly by the treafurer out of the 
county dock: Tnefc governors are to fee the perfons fent 
on work, and moderately correct them, by whipping, 
fAc. and to >ield a true account every quarter-felfions 
of perfons committed to their cudody; and ifjhey fuder 
any to cd.-ipe or negled their duty, the judices may fine 
them. Sec Stan. 7 fac, i. r. 4: i4 6\’o. z.c. 33. 

The Houfe of coneHion is chiefly for the punifhing of 
idle and diforderly perfons ; parents of batlard children, 
beggars, fervants running away ; trcfpaflers, rogues, 
vagabonds, \Ac. I'oor perfons rctufing to work arc to be 
there whipped, and fet to work and labour : and any per* 
fon w ho lives extravagantly, having no vifible edate to 
fiipport him, may be fent co*lhc Houf of iomPiion, and 
fet at work there, and may be continued there until he 
gives the judice fatisfaftion in rcijiecl to his Jiving; but 
not be whipped. A perfon ought to be convidled of va- 
grancy, krc. before he is ordered to be whipped, z Bulf. 
351 : Sid.2%1. hr.deiut'U is a pnfon for corredrfon m 
London, and one may be font thither. Stylet^']. 

By Stats. 14 Oto. 2. c. 33 : ly Ceo. 2. c. 5, upon prefent- 
ment of the Grand Jury, or under Stat. 22 Geo. 3. c. 64, 
on prefentment of any onejuflice, on view, ihcjuflices 
at Seflions may build, or purchafe land for building, or 
enlarg.;, buy or hire fit Houjes of corycBion. And the 
juilices are to lake care that the Houfe of corrt/lion be pro- 
vided with proper mattrials for relieving, employ- 
ing and corrcdling perfons lent to the fame: And two 
julUccs fhall vific the fame twice or oftenerin a year, and 
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eitamine into the eftate and management thereof, and 
report the (ame at the Sefllons. The governor or niafter 
of a Houfi of (.wr^/0/1 mifbehaving himfclf, may be fined 
or turned out, ht the difiiretion of the jufliccs, OfFenderi 
liable to be fent to the Houfi of corre^ion^ where the 
Vime and manner of their puuilhinenc is not exprcfsly 
limited by law, may be committed until the next beilions, 
ot until difeharged by due courfe of law, ^ 

By the faid Stat, 22 Geo. 3. r. 64. § 1, and the Stat. 
24 Cr0. 3. 2. f. 55. § I, the Quarter Sedions may 
appoint certain juflices to be vilitors and infpeflors 
of fuch houfes.— The Star. 31 Geo, 3. <■. 46, regulates 
the appointment and condudt of the governor and 
other officers of fuch houfes ; as alfo the appointment 
of the vifiting jullices.— The above llatutes contain alfo 
many other regulations as to fuch Houfis of cowcRion^ a 
fchedule of Rules and Orders for their governnieoc, as to 
employing and feeding the perfons tliercin ; <nnd which 
rules and orders are to be fixed up in every Houfe of Cor- 
rection. See further titles Poor \ Tranfpouaiion \ Vagrants, 

HOUSEL, See Hoftht, 

HOUSEHOLDER, Paterfamilias,'^ Is the occupier 
of a houfe, a houfe Ueeper or mailer of a family. 

HRI'»DIGE, Readily, or quickly. Leg, Adcljlan. c, 16. 
From the Sax. herdinge^ i.e, brevi^ in a ihort time. Cozvell, 

HUDEGKLD, Sec Hidgild, 

HUDSON’S BAY COMPANY.— An excluQve trade 
to a part of Anteiica, was^ granted in 1670, by Charles 
to th.' Govtrmr and Company of Adventmets of England ii ad^ 
g/ig to tiudfin's Bay : Tivey were to have the foie trade 
and commerce of and to all the fcas, bays, llraits, creeks, 
lakes, rivers and founds in whatfoever latitude, that lie 
within the entrance of the Screight commonly called 
Hudfon\ Stt eights ; together with all the lands, countries 
and territories upon the coalls of fuch Teas, bays and 
freights, which were then pofi'clTed by any Subject, 

or the Subjedls of any other Chrifiian State; together with 
the filhing of all forts of fi(h, of whales, ilurgeon and all 
other royal filh, together with the royalty of the fea. 
But this extenfive charter has not received any parlia- 
mentary confirma^nor fandion. Ree^^ es's Law f Shipping* 
See this Didl. title Na-vigation Afls, 

hue-and-cry, 

Hutksium bt Clamor ; from iwoFrentb words Huer 
and Crier y both fignifying to Ihout or cry aloud.] 
Maini'ood in his Fotefl Law, cap, 19. num, faith, 

that Hue in Latin, eft ro-v doK'ntisy as fignifying the 
complaint of the party, and Ciy is the purfuit of the 
felon upon the highway upon that complaint ; for if 
the party robbed, or any in the company'of one rob- 
bed or murdered, come to the conllableof the next town, 
and defire him to raife the Hi^e and Ciy, that is, make 
the complaint known, and follow the purfuit after the 
‘ofi'ender, deferibing the party, and flicwing as near 
as he can which way he went ; the conflabie ought forth- 
with to call upon the parilh for aid in feeking the 
felon, and if he be not found there, then to give the 
next conflabie notice, and the next, until the offender 
be |ippre h ended, or at leafl uniil he be thus purfued unto 
the~Ka fide. Of this See Brai^n, lib, 3. /;v7/?. 2, cap. 5 : 
Smith de Rep, Anglor, lib, z. cap. 20, and the Stat, of 
IVinehefttr, 13 Edix), i ; Stats. 28 Ed 3. 11: 27 Eliz, 1 3. 

Tjic Nertnans had fuch purfuit with a Cry after oflen- 
dcrl, which they called Clamor de haro\ See Grand Qufi 


HUE - AND - CRY. 

iwiaty,cap,i^. And it may probably be derived from 
ban tor, flagitare. Hue is ufed alone in Stat, 4 Ed, i. /I. 2. 
In the ancient records this is called Hutefium fsf clamor. 
See i Inft, foL lyz. 

But the clamor de baro was not a purfuit after offen- 
ders, but a challenge of any thing to be his own after 
this manner, vix. He who demanded the thing did with 
a loud voice, before many witnefTcs, affirm it to be his 
proper goods, and demanded reflitution. This the Sect^ 
call hutefium \ and Skene faith, it .is reduced from the 
French oyir, rVe. audire, (or rather oyezf) being a Crv 
ufecl before a proclamation ; the manner of their Hue and 
Cty he thus deferibeth ; If a robbery be done, 9 horn is 
blown, and an0.v/-rrv made, after which, if the parry (lee 
away, and doth not yield himfelf to (he King’s bailiff', 
he mny lawfully be (lain, and hanged upon the next 
gallows. Sec Skene in v. Hutefium, 

in Rot. Clauf 30 H, 3. m, 5, we find a command to 
the King’s treafurer, to take the city of London into the 
King’s hands, becaufe the citizens did T\ot, ficundum legem 

coufuetud'imm Reg/u, raife the Hue and Cry for the death 
of Guido de Aretto and others who were llain. Ccnveil. 

Hue and Cty, is alfo defined the purfuit of an offender 
from town to town till he be taken ; which all that a:e 
prefent when a felony is committed, or a dangerous wound 
given, are by the Common-law, as well as by the llatute, 
bound to raife againll the offenders who efcape, on pain 
of fine and. imprifonment. 3 Inft. 1 16, 1 17 : 2 Lift. 172 ; 
Dalt. Jufiice, cap. 28, 109 : Fitz, Coron. 395 ; Cro, Eliz. 
654. 

The raifing of Hue and Cryh enjoined by the Common 
law, which may t^e called a railing of it at the fuit of 
the King; as well as by feveral a^ls of parliament, which 
may be called a raifing of it at the fuit of a private per- 
fon. 3 New Ahr. 6\, 

Hue and Cry, fays B/ackfione, is the old Common- 
law pfocefs, of purfuing with horn and with voice, all 
felons, and fuch as have dangeroufly wounded anothci'. 
BraH. /. 3. tr. 2, c. i. ^ I : Mirr. c, 2. § 6. It is alfo 
mentioned in S/at. IVefim, 1, 3 £. 1. c. 9, and 4 £.1. tU 
ojficio coronatoris. But the principal llacuce relative to this 
matter, is that of IVincheftcr 13 £. 1. cc. i, 4, which di- 
redls, that from henceforth every county (hall be fo well 
kept, that immediately upon robberies and felonies com- 
miited, frefh fyic iliall be made from town to town, and 
from county to county ; and that Hue and C\y (hall be 
raifed upon the felons, and they that keep the town IhalL 
follow with Hue and Cry, with all the town and the 
towns near; and fo Hue and Cry fhall be made from 
town to town, until they be taken and delivered to the 
flieriff*. And, that fuch Hue and Cry may more effc^lual- 
ly be made, the Hundred is bound by the fame llatute 
c, 3, to anl\ver for all robberies therein committed, un- 
lefs they take the felon ; which is the foundation of an 
a6linn againff the Hundred in cafe of any lofs by robbery. 
By S/at. zy Eliz. c. 13, no Hue and Cry is fufficient, 
unlefs made with both horfemen and footmen. And by 
Stat, 8 Geo. 2. c. 16, the conllable or like officer refufing 
or neglcdling to make Hue and Cry, forfciis 5 /. half to 
the King and half to the prolecutor, with full colls ; and 
the whole vill or dillrid is Hill in flridnets liable to be 
amerced, according to the law of Alfud, if any felony be 
committed therein, and the felon cfcapcs. Hue and Cry 
may be railed cither by precept of a Juilice of the^peacc, 
or by A peace officer, or by any private man that know* 
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af a felony. 2 /W. P. C. lOO, IC4.. The party raifing 
it mult acquiint iht; Conllable of the vill with all the cir- 
cumllancci which he knows of the felony, and the pcrfon 
of the feion ; and thereupon the Coriftabic is to fearch his 
own tow'n, and ralCe all the nej^hbouring vills, and make 
piirthir with horfe and foot ; and in the profecuiion of 
fuch Hue and Cry the Conltable and his attendants have 
t!ic fame powers, protetSlion, and indemnification, as if 
ailing under the warrant of a Juilicc of peace. But if a 
man wantonly or m.'.Iicioufly raifes an Hue and Cry, 
u/iihoui caufc, he lhall be feverely puniOied as a dillurbcr 
of the public prr.ce. 1 Hduck. P. C. c. 12. § 5. 

As 10 a'lJ Cry at Common law', it feems to be 
dearly agreed, tliat a private pcrfon who hath been rob- 
bed, or who knows that a felony hath been committed, is 
not only authorized to levy Ihe and Cry^ but isalfo bound 
to do it under pain of hue and imprifonmeHt. 2 In/l. 172: 

3 Idh 116; I HaU Utft. P. C. 4c 

b'rom hence it fellows, thit^ithougli it is a good courfc, 
ns Lord tinli fays, to have a precept or warrant from a 
j\illlcc of peace for railing Hut O ', yet it is neither of 
abfolute nc^clfity, nor lomeiimts convenient^ for the fe- 
lons m*y efcape before the juUk c can be found ; alfo/fi/r 
i^wi Cry was part of the la\ before the Stai. i Ed. 3. 
cap. 16, which lirll initiiuted julUccs of the peace. 2 Hal, j 
H. P. C, 99. 

It is incumbent upon conflables to purfue Hue and Cty 
when called upon, and they are feverely puniihable if they 
neclci^ it: and it prevents many inconvenicntics if they 
bc'there; for it gives a gi eater authority to ihcir purfuit, 
an'J enables the purluanr, in his silfillariCe, to plead the 
general ifFuc upon the llaiutcs "j Jac, \ cap, ^ . i\ Jac. 
,i,cap.\z\ without being driven to fpecial pleading; 
thercfoie, to prevent inconveniences which infcv happen 
by unrulincfs, it is inoft advifable that the con liable be 
called : yet upon a robbory, cr other felony committi d, 
Hue and Cry may be railed by the count; y in the abltncc 
(•f rhe conftalie ; and in this there is no inconv < niency, 
for if Hue amlCty be railed without caufe, they that laife 
it are punifl^abie by fine and iinprifonmcnt. 2 Hal. Hyi. 
P, C. 99, 100. 

The regular ntethod of levying Hut and Cry is for the 
pjrty to go to the conftablc of rhe next town, and 
dechue the la:!, and deferibe the oflcndfr, and ilic way 
is gone ; whereupon the conlhiblc nu^ht inimedi: :ciy, 
wheihcT it be right or day, to raile hi' t-wn town, and 
TTi^tke fojrch for it.e olFcndtr; ard upon the not Imding 
liim, to fei.d the bkc no ice, with il.c u' m dl txpeeij- 
ricn to the cordUbles of all tku neigiibo j; ing towns, 
wi'o ought in lihe manner tofc.rcli for the ciiuiJcr, and 
r,: > to give nonce to triMr rc i_;;hbuunng conllabh's, and 
t'‘e next, till the (.iF>. be found. 3 Ir./t. i 16 ; 

-V. Jif iiC. Ctr. 2'6 : i;8: ztJi'.-k.P. C. ;5. 

i'he LOr.it .bic is not oni/ to jiiake Icarv^h in own 
^il!, boL a!) to ra Ic all the neighbouring \ills, who 1 
arc 2ii to pu.li.t ihc Hue and Ov wiih horfnnCii ^as well j 
footmet' mill! fl'-: or.i fider be t.ikcn. 2 H' /. //// 7 . P. C, 
joi. In I aft' of tlui ii'.dC)) oiKf ral.'vd Icvivd upon 
loj>pol^d of a felony tr nui.itu d, luough in ir u^h ih'jie 
vv.is no feh;rv coiumitrL’d; yet di'.lt who purlue hue and 
Lr/ m..y anfll, and pr-jct cd if a le.uny had been 
really K-mmitt-d 2 Hal. H'yl. P. C. \q\ \ ^ PI. ^ u \ 2 \ j 
H 7, 28 N; R.Je : 2 Ed. 4. 8 u/ 9 : 29 ^Ed. 3. 39; 2 ' 
lrji,yii tiiil. P.C. 102 


If Hue and Cry be raifed againd a perfon certain for fe,. 
Jony, though poflibly he is innocent, yetthe couHables, and 
thofe that follow the Hue and Cry^ may arreft and imprifoa 
him in the common gaol, or carry him to ajuftice of the 
peace, a flah Hift* P, C. 102. 

If the peffon purfued by Hue and Cry be in a houfe an 4 
the doors arc (hut, and refufed to be opened upon demand 
of the conftable, and notice given of his bufinefs, he m.ay 
break open the doorj ; and this he may do in any cafe 
where he may arreft, tho’ it be only on furpicion of felony, 
for it is for the King and Commonwealth, and therefore a 
virtual non omlttai is in the cafe ; and the fame law is 
upon a dangerous wound given, and a Ha a.ndCry levied 
upon the offender, 7 Ed, 3. 16 ^ : 2 Hal, Hiji, P, C. 102. 
bee title Confiabh, 

It Teems in this cafe, that If he cannot be otherwife 
taken, he may be killed, and tlie neceflity excufeth the 
condable. i Hal. HiJi, P. C, 10?, See xiiit Homicide, 

Upon Hjte and C/y levied again ft any perfon, or where 
any Hue and Cry comes to a conftablc, whether the perfon 
be certain or uncertain, the conftablc may fcarcli in fuf- 
peded places within his vill, for the apprehending of the 
felons. Dah. cap, 28 : 2 Ed, 4 . 8 Crotnp. de Pace 178 ; 
2 ILd. Hijl. P, C. 103. See title Covjlablv, 

But though he fearch fufpeded places or houfe.'!, 
vet his entry niuft be by open doots^ for he cannot break 
open doors b.indy to fearch, unlcfs the perfon againft 
whom the Hue and Cry is levied be there, and then it is 
true he may; therefore, in cafe of fuch a fearch, the 
breaking open ilie door is at his peril, 'o/a, juftifiable if 
he be there; bui it mull be always remembered, that in 
cafe of breaking open a door, there mufl be firft a notice 
giveu to them vj th'n, of his bufinefs, and a demand of 
entrance, and a reFiif.iI, bcfuie doors can be broken. 2 
Hal. H'i/E. P. C. \ 03 . See title Covflahh. 

If the U-^'aidL^y be not againft a perfon certain, but 
by thcdef.j iption of his llatuyc, perf ^n, clothes, horfe, fiT’c. 
the Hue a'lJ Ciy dorhjullify the conftablc, or other perfon, 
folio ving it, in apprehending the perfon fo defer ibed, 
whether inno'.cnt or guilty, for that is his warrant; iris 
a kind of procefs that the law allows, (not ufinl in other 
cafes) ji'T.. 10 arrell a ptrfon by dcfdiption. 2 Hal. Hjl, 
P, C. 103. 

But if the line and Cry be upon a robbery, burglary, 
manllaughicr 01 oihcr felony committed, but the perLti 
ili.it did the fad is ncitlier known nor deft ribed by perfon, 
clotbci or the like ; yci fuch a Hue and Cry is good as hath 
been r.tiJ, and rTiull be purfued, though no peribii certain 
be named or dcfciibcd. z Hal, Hlft, P, C, 103. 

And therefore in this cafe, all that can be dope is, for 
ihofe who purlue the Hue and C;y, to take fuch perfens 
as they have probable caufe to fufped; as for inlbnce, 
fiji h perfons as are vagrants, that cannot give an account 
where they live,»\vhcncc they are, or fudi fupicious per- 
fons i*b ccmic late into their inn or lodging^, and give no 
icai'onable account where they had been, and the like, z 
Ed, 4. 8 : 2 ////. lliJL P. C. 103. 

'I'hcrc tan be no doubt but that both by the Cummon- 
law, as ill > by liif fcveral ftatutes which injoin the le- 
vying cf Hue and Cty, they who negled to levy oue, 
(whether officer j of juftice or others) or who ne^^ ta 
purfuc It when lightty levied, are punifhable by indid- 
m nt, and may be fined and iinprifoned for fuch ocgled, 

2 Hal. Hid, P, C. 104, 

Wc 
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We flitll proceed to enquire more particularljr« i. On 
what robbery Hue and Cry may be raifcd, and how h 
ought to be pufued : a. Of bringing the Aftion ; at 
what Time ; and the Evidence necefTary ; and what (hall 
excoft the Hundred : 3. Of levying the Money.- 

1. 'fhe levying of Hue and Cry is enjoined By feveral 
afis of parliament* and to this purpofe it is enaAed by 
Stat. frejlm. 1. i. cap, 9* That all be ready and 
apparelled at the fummons of the IherifT. to purfue and 
arreft felons.” 

Though feme imagined that Hue and Cry was ground- 
ed on this ftatute ; yet Lord Coke fays. That it was ufed 
long before, as appears even by this ftatute, which, ia- 
ftead of introducing a new law, inforces obedience to that 
which, was founded on the ancient laws of the realm, 
a Inft. 17 1. 

By the ftatute of 4 1, De oj^cio coronatorls. Hue 

and Cry (hall be levied for all murders, burglaries, men 
flain, or in peril to be (lain, as otherwhere is ufed in 
England \ and all (hall follow the Hue and fteps as near 
as they can. 

Next came the Stat, of IVinchiJler^ the efte6i of which 
has been already ftated. 

By Stat, 27 £//«. r. 13. § 2, it is enadled, That 
the inhabitants and refiants of every hundred (with the 
franchifes within the prccinft thereof) wherein negligence^ 
fault or defed of purfuitand frefti fuit after Hue and Cry 
made (hall happen to be, (hall anfwer and fathfy the one 
moiety of all fuch money and damages as (hall be reco- 
vered againft the hundred, with the franchifes therein, in 
which any robbery or felon]^(hall be committed, to be re- 
covered by adlion of debt, (fTr. by and in the name of the 
clerk of the peace for the time being, of or in every fuch 
county, and recovery by the party or parties robbed. (hall 
be, without naming the chriftian na ne or furname of the 
faid clerk of the peace ; which moiety fo recovered (hall be 
to the ufe of the inhabitants of the hundred where any 
fuch robbery, ^c, (hall be committed.” 

It feems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done openly, 
and with force and violence ; and that therefore the pri- 
vate dealing, or taking any thing from the party, does not 
come within the ftacutes which make the hundred liable, 
becaufe the hundred is not liable for not preventing the 
robbery, but becaufe they did not apprehend the robbers, 
which in private felonies, and of which they had no no- 
tice, it would be difScult, if not impolTible, for them to 
do. 7 Co. 6, 7 : 2 Salk, 6 1 4. 

Alfo it hath been kdjudged, and is admitted in all the 
books which fpeak of this matter, chat robbery in a 
houfe, whether it be by day or by night, does not make 
the hundred liable: The reafons whereof are, that every 
man’s houfe is in law efteemed his caftle, which he him- 
felf is obliged to defend, and into which no man can en- 
ter, to fee what is doing there, without his leave; alfo 
being done in a houfe, the inhabitants of the hundred 
cannot be prefumed to have notice of it, fo as to be able 
to apprehend the oiFenders. 7 Co, 6 a, Sendil*i cafe. ’ 

' But if a jperfon be ^(raalted in the highway, and car-' 
ric'd into a houfe, and there robbed, it (eems the hundred 
(hall be liable; for otherwife the provifion made by the 
ftatute would be eluded. 1 Sid. 2(^3. aiid (be 1 Salk, 614 s 
VoL.r. 


j Mod, 159. AKbitdoes not feems necf(rary, rh.irthe 
robbery (hould be committed in the highway, nor <il 
ledged to have been fo by the plaintiff in his declaration. 

7 XJ9. It may be in a private way, or be in a 
coppice; and in both cafes the hundred (hall be charge- 
able. t Salk,6\^, and *vide Carth.yii \Mod,%i\\ 

3 Mod, 2f;S : I Shvuj, 60: Comb, 150. S. C. 

It is clearly agreed that for a robbery committed in 
the night the hundred is not chargeable, becaufe they 
cannot be prefumed to have notice thereof, fo as to be 
able to apprehend the robbers. 7C0. 6^: 2/;//;. 569: 
3Le««. 350. 

But yci it is not neceffary that the robbery (hould be ' 
committed after fun-rife, and before fun-fer, for if there 
be as much day-light at the time, that a man’s counte- 
nance may be difeerned thereby, though it be before fun- 
rife or after fun-fet, the hundred (hall be liable. 7 Co, 6 a : 
Cvo, Jac, lo5 : i And. 158 : i Leon. 57 : Savil 33 : : 
Cavth. 71 ; Comb, 130 : 3 Mod. 2^,8 ; 1 Shozu , to. S. P. 

[t hath been held, that if robbers drive or oblige the 
waggoner to drive his waggon from the highway by day, 
but do not rob or cake any thing till nigiic, that yet this 
is a robbery in the day-time fo as to charge the hundred. 

1 Sid. 263 : 7 Mod, 1 59 : Uuilon 125. 

If he that is robbed, after Hue anil Cty, m.ikcno further 
purfuit after the robbers, aflion lies againft the hundred. 
\Leon, 180. The party robbed is not bound to purfue 
the robbers himfelf, or to lend his horfe for that purpofe ; 
but lUll has hisremedy againft the hundred^ if they arc not 
taken : tho’ if any of them are taken, either within forty 
days after the robbery, or before the plaintiff recovers, the 
hundred is difeharged. Sid. ti. When a man ft robbed 
on a Sunday^ on which day perfons are fuppofed to be at 
church, and none ought to travel, the hundred is not 
liable. See Jiat, 27 El. c. 1 3. But where a robb'ery is done 
on a Sunday^ tho’ the hundred is not chargeable, Hue and 
Cry fliall be made by Stat. 29 Car. z. c,^\ And if a perfon 
be robbed going to church in a country town of village, on 
hSundayy which is a religious duty required by law, it 
has been held an a^ion lies againft the hundred ; but not 
if one be robbed on that day in other travelling for pica- 
fure, fsfc, which is prohibited by ftatute.— 6 Gee. 1. C, B. 
per Kingy chief juftice. 

And it was formerly ruled by three judges on the 
Stat. of Hlntony where a man was robbed on a Sunday, 
in time of divine fervice, and made Hue and Cry, that the 
hundred (hould be charged ; for many per(ons are neceili- 
tated to travel on this day ; as phyfic ians, G/c. 2 Cro. 496 : 

2 Rol. 59; Godb. 280: Sec 2 Nclf, Abr, 937, 938. A 
robbery muft be an open robbery, that the country may 
take notice of it, to make the hundred anfwerable. 

7 Rep, 6, 

A man is fet upon and a(raulted by robbers in one hun- 
dred, and carried into a wood, Or. in another hundred, 
near the highway, and there robbed ; the action (hall be 
brought againft the hundred where the robbery was done 
as particularly exprelTed in the ftatute, and not the hun- 
dred where the man was taken or aiTuulred ; becaufe the 
aftault is not the efficient caufe of the robbery, as a ftroke 
is the caufe of murder. 2 Salk. 614; 7 Mod. 157. 

But where goods are taken from a man in one hundred, 
and opened in another ; where they are £rft taken or 
4 T feized. 
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are ftolen ; and the robbery Is committed. 
2 IJfi, Ahr. 27. 

Dy the Stat, 8 Gre* a. r. 16, no procefs for appearance 
is to be ferved agatnft the hundred, for a robbery 
committed^ but on the high conhable, who (hall give no- 
tice of it in one of the principal market-towns, ^c. and 
then enter an appearance, and defend the adion. By 
Stat, 22 Get. 2. c. 24, No perfon (lull recover on any of 
ihe Batutes of Hue and Cry, above 200/. unlcfs the per- 
fon or perfens ib robbed Aiall at the time of fuch rob- 
bery be together in company, and be in number two 
su the leall, to attell the truth of his or thtir being fo 
robbed. 

And by Stat. t, r. 3. § 1 16, and 4 Gto, 3. c, 2. 

^ 118, no receiver general of the land-tax, or his agents, 
can fue the hundred for a robbery, unlcfs the perfons 
carrying the money be three in company. 

2. The general doArine as to eflions is as follows. 
Where a robbery is done on the highway, in the day-time, 
of any day except SunJay, the hundred where committed 
is anfwetable for it : but notice is to be given of it, with 
convenient fpecd, to fame of the inhabitants of the next 
village, to the intent that thc> may mdkt Hue and Ciy for 
the apprehending of the robbers, or no a<^ion will lie 
againB the hundred : and if any of the robbers are taken 
within forty days, and convided, the hundred ihali be 
excufed. 

in 3 Lrv. 320, it is faid, that upen fcarch of the par- 
liament roll it appears, that the ftatute of U’lnm gives 
only forty days to the county, and that the (latuce 
28 Ed. 3. r. 11, is but a confirmation thereof; and ac- 
cordingly it was adjudged good, where the plaintiff 
brought an adlion on the ftatute of and declared 

that he was robbed, and none of the robbers taken with- 
in forty days, according to the faid ftatute , and with 
this the modern precedents agree, as Raft. Ent. 406 : Cs. 
Ent. 351 ; Htrn. 215 : The/. Bicv, 14I : 2 Salk. 376. 

If a fervant be robbed in the abfence of his mafter, 
of his mafter’s money, it is clear that the mafter may 
maintain an a6lion for it againft the hundred, but then 
the fervant rouft make oath that he knew not any of the 
robbers. Cro. Car. 37. Alfo the fervant being robbed in 
his mailer’s abfence, may himfelf maintain an action 
againft the hundred, and may declare that he was pof- 
fjfled ut dt bonis fuis propriis, And though the jury 

find that he was robbed of his mailer's money, yet (hall 
he recover ; for the fervant is pofTefled ut de b^nis fuis 
propnis.^ againft all, and in refpedt of all, but him that 
hath the very right, z Salk.6\yt^ i Comb, 

263 ; 1 5 /V/. 45. 

If a fervant be robbed in the prefence of the mafter, 
the mafter mud fue ; and the oath of the mafter is fuft- 
cient. 2 Salk. 613 : Carth. 147. 

There muft be an oath, ^vidt Carth. 145 : 2 Salh.f>\^^ : 
I Shaw, ^4: 3 Mod. 287. 

Where a fervant is robbed, he mnft be examined and 
fworn ; but if the mafter be prefen t, it is a robbery of 
him. Sh>w 241 : I Leon. 323. If a quaker be robbed, 
or a man’s fervant being a quaker, and either refufe to 
take an oath of the robbery, and that he did not know 
aoy of the robbers, the hundred is not anfwerable ; for 
Ihe Stat. of 27 Eliz. c, 13, was made to prevent comUna- 
tiisik between perfons robbed and the robbers. 2 Sakk. 6t}. 


But the matter's oath where the fervant is a quaker, or 
otherwire,.and being robbed in his prefence, will main- 
tain the a£lion in his own name. Qarth. 146. And a 
plaintiff had judgment on his oath, though his fervant 
chat was robbed with him knew one of the robbers. Wjheo 
a carrier 4s robbed of another man’s goods, he of the ^ 
owner may fue the hundred ; but the carrier is to give 
notice, and make oath, fsfc, though the owner of the goods 
brings the a^ion. 2 Sauttd, 380. 

If A. and B. travelling together are robbed of a Aim 
of money, to which they are both jointly in titled, they 
may both join in an a£lion againft the hundred ; but other- 
wife if they had feparate and diftindl intereils. Dyer 370 ^ » 

59 - . ... 

By S/at. 27 Elhi, c. 13. § 11, it is enabled. That no 
perfon that fhall happen to be robbed fhall maintain any 
afftion, or take any benefit of the ftatutes which make 
the hundred liable, except the perfon fo robbed fhall, 
with as much convenient fpeedas may be, give notice of 
the robbery fo committed unto fome of the inhabitants of 
fome town, village or hamlet, near unto the place where 
any fuch robbery fhall be committed. 

In the conftru6lion of this claufe of the ftatute it hath 
been holden. That if a perfon be robbed in a highway 
in divifis hundredortim, he need not give notice to the in^ 
habitants of each hundred, but notice to either of them 
is fufficient. Cro, Jac, 675, Sec Cro. Gir. 41, 379 : 1 
SbTw. 94. 

It hath been refolved, that though the notice given be 
five miles from the place where the robbery was commit- 
ted, that it is fufficient; the reafon whereof is, becaufe 
that the party, who is a ftrrtger to the country, cannot 
havcconuzance of the neareft place or town. March, 1 1 : 
and fee 2 Leon. 82. 

Alfo if the party robbed give notice with as much con- 
venient fpeed as may be, though he be ocherwife remifs 
in not purfuing the robbers, or refufes to lend his horfe 
for that purpofe, yet he fhall not Jofe his action for this, 
nor the hundred be excufed. March 11:2 Lion. 82. 

Now by Stat. 8 Geo, 2. cap. 16. § i, it is further en- 
abled, ** That no perfon fhall maintain any aflion againft 
the hundred, unlcfs he fliall, (beiides the notice already 
required by the Stat. 27 Eliz. c, 1 3,) with as much conve- 
nient fpecd as may be, after any robbery committed, give 
notice thereof to one of the conftables of the hundred, 
or to fome conftable, borfholder, headborough or cith- 
ingmtn of fome town, parifh, village, hamlet or tithing 
near unto the place where fuch rob^ry fhall happen, or 
fhall leave notice in writing of fuebTobbery at the dwell- 
ing houfe of fuch conftable, Cs’r. deferibing,. fo far as 
the nature and circumftances of the cafe will admit, the 
felon, and the time and place of the robbery, and alfo 
(hall, within th^j^fpace of twenty days nexi after the rob- 
bery committed, caufc public notice to be given thereof 
in the London Gazette, therein likewife deferibing, fo far 
as the nature and circumftances of the cafe will admit, 
the felon, and the time and place of fuch robbery, toge- 
ther with the goods and effe£l whereof he was robbed.” 

By Stat. 27 Eliz, f. 13. i ii» it is enkAed, **Thal 
the pvty robbed fhall not have any aflton, except he 
fhall firft, within twenty days next before fuch a^on to 
be brought, be examined upon his corporal oath, before 
fome jttiticc of the peace of the county where the robbery 
was committed^ whether he knowe the parties that com- 
mitted 
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mitted the ^robbery, or aoy of them ; and if, upon exa- 
minaciODp it be confeflTedy that he knows the parties, or 
any of them* that then he (hall, before the a^iioa be 
commenced, enter into fufficient bond by recognicance 
before the faid juftice, elFedlaally to profecute the feme 
perfon and perfons.” 

In theconftrudUon of thisclaufeof theftatote, the fol- 
lowing points have been holden ; 

That if the party does not know the robbers at the time 
of the robbery committed, tho’ he happens to know them 
afterward, it is not material. March 1 1. 

It hath been adjudged, that theoathmay be taken be- 
fore a juftice of the county, though not in the county at 
the time of admi.niilering it. i Jones 239. 

As to giving bond for payment of coils, by Stat, 
S G(0, 2. cap. 16. it is enabled, ** Thar, before any adlion 
commenced, the party (hall go before the chief clerk, or 
fecondary, or the blazer of the county wherein fuch rob- 
bery fhall happen, or the clerk of the pleas of that court 
wherein fuch adfion is intended to be brought, or ^heir 
refpedlive deputies, or before the fheriff- of the county 
wherein the robbery fhall happen, and enter into a bond 
to the high conilable, or high conflables of the hundred 
!f( which the robbery fhall be committed, in the penal 
fum of one hundred pounds with two fufficient Aireties to 
be approved of by fuch chief clerk, with condition 
for fecufing to fuch high conilable or high conllables, the 
due payment of his or their cofls, after the fame fhall be 
taxed by the proper officer, in cafe the plaintiff in fuch 
aflion fhall happen to be nonfuited, or fhall difconiinue 
the aAion, or in cafe judgment fhall be given on demur- 
rer, or a verdi^ againll him.” 

Cods are always given in afttons on the flatutes of Hue 
and Cry, where damages are recovered, l Tcnn Rep. •ji. 

By Stat. 27 r. 1 3. § 9, The action is to be brought 
within am year after the robbery committed. 

In the conflrudion of this flatute it hath been holden ; 
That if a perfon be robbed the 9th of OStober 1 3 Jac. 
and fo laid that the tefle of the writ be the prh Odober 
M 7 ^'^- that this is not purfuant to the flatute ; and 
that in this a^lion, which is penal againfl the hundred, 
there is no rcafon to exclude the day on which the fa£l 
was done, nor to make fuch conflrudion as is done in 
protedions and the inrolment of deeds, which have always 
received a benign interpretation. 1 39, 140 : Moor 

//. 1233: I BrowriL 156. S. C. Vide z Sid. 139: 
1 Keb* 495 ■ 

An adion was brought by the maflcr, on the flatute 
of Winton^ for a robbery committed on his fervant, in 
whictr he declared of an afTault and battery done to him- 
/felf, (though then .50 miles from the place), alfo that he 
made oath that he did not know any of the perfons ; the 
ifTue was entered of record, and the jury appeared at the 
bar ready to try it ; but being for ocher bufinefs adjourn- 
ed to another day, the plaintiff obferving his roiflake 
xioved to amend, by declaring of a robbery on hh fer- 
vant, and it appearing that the year in which the 
adion mull be brought was expired, and confequently 
the adion mull be loft if not allowed, the court, after long 
debate anef confideration of former precedents, admitted 
him to amend. 3 lev. 347. ^ ^ ^ ^ , 

It feems that, from the neccf&ty of the cafe, the party 
himiklf that was robbed is to be admitted as a witnefs, 
but then his teflimony mull be corroborated by collateral 
proof and circ urn fiances, and fuch as may induce a jury 
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to believe that a robbery was adually committed, and 
that the party loft what he declared for. 2 12. 

, By^/<?/. 8 Giv. 2. c. 16, it isenaded, “Thai in any 
adion againll any hundred, any perfon inhabiting within 
the hundred, or any fra nehife thereof,, fhall be admitted 
as witnefs for or on behalf of the hundred,” 

If an adion againfl the hundred be difeontinued, on a 
new adion brought, there mult be a new oath taken within 
forpr days before the laft adion brought. Sid. 139. In. 
adion upon the flatute of and Cry^ the declaration is 
good, though the plaintiff doth not fay, chat the juftice of 
peace who took the oath lived props locum where the lob- 
bery was committed. And oath was made before a juf- 
tice of peace of the county where the robbery was dene, 
in a place of another neighbouring county ; and it was 
held good. Cro. Car. 2 1 1 • 

If a juftice of peace refufe to examine a perfon robbed, 
and to take his oath, adion on the lUcute lies againfl the 
juftice. I Leon. 323. It is fafe to fay the plaintiff gave 
notice at fuch a place, - near the place where the robbery 
was done ; and though that place where notice is given be 
in another hundred or county, yet it is good enough ; 
for a flranger may not know the confines of the hundred 
or county. Cro. Car, 41, 379; 3 Sa/i. 184. 

If there be a miftake of the parifh in the declaration 
where the robbery was, if it be laid in the right hundred 
it is well enough. 2 Lton. 212. And though the party 
puts more in his declaration than he can prove, for fo 
much as he can prove it fhall be good, Cro. Jac, 348. 

^ Upon a trial in thefe cafes, the party mull file his ori- 
ginal, and be fure to have a true copy thereof, and 
witneftes to prove it; and he muft alfo have the affidavit 
or oath, and a witnefs to prove the caking it. a LilL 
Abr. 25. 

By Stat, 27 EU%, r. 1 3. § 8, it is enaded, “ That where 
any robbery is committed by two, or a greater number 
of malefadors, and that it happen any one of the laid 
offenders to be apprehended by purfuit, to be made ac- 
cording to the flatutes, that then, no hundred or fran- 
chife fhall in any wife incur the penalty lofs or forfeiture 
mentioned in the flatutes, although the rcfidue of the 
malefadors fhall happen to cfcape.’* dee 1 F^nt. 118, 
325: Raym,zz\\ zLcv.^, 

If Hue and Cry be made towards one part of the 
county, and an inhabitant of the hundred apprehends one 
of the robbers within another, this is a taking within the 
flatute. 1 Vent, 1 18, 119. 

By the Stat. 8 Geo, 2. cap. 16. it is enaded, That no 
hundred, or franchife therein, fhall be chargeable by vir- 
tue of any of the flatutes, if any one or more of the 
felons, by whom fuch robbery fliall be committed, be 
apprehended, within the fp^cd of forty days next after 
public notice given in the London Gazette, as by tHe 
flatute is provided.” 

3. By Stat. 27 £//*s. e. 13. § 14. it is enaded, “ That 
after execution of damages by the party or parties fo rob. 
bed had, it ftiall be lawful (upon complaint made by the 
party charged) to and for two jufticetof the peace (where- 
of one to be of the quorum) of the fame county, inha- 
biting within the hundred, or near unto tlic fame where 
any fuch execution fhall be had, to afTcfs and lax rateably 
and proportionably, according to their diicretions, all 
and every the towns, parifhes, villages and haihlett, at 
well of the faid hundred where any iu«.h robbery fhall be 
4 T 2 , commiitfeJi 
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committed, as of the liberties within the faid hdndred, 

and coward an equal conti ibution, (o be had and made 
fot the relief of the inhabitants, againli whom the party 
or parties robbed before chat t’rne had execution.** 

The conilables, ^c. are lo levy the money and pay it 
over to the juftices, and they are to deliver it over to 
the inhabi: lints, for whof<* ufe it was col levied. 

I'lie fiime taxation is to be in cafes wheie there is dc- 
f.iulc or negligence of pirrfuit and frelh fuic, for the be- 
nefit cf inlubi ao!*; liaving damages or money levied on 
(Sre cinie i .) 

By the iV..'/ 8 Cn. 2 e. i6, rlreadv referred ro, after 
jti'jgmein aijaipil the hundred, no procef. thall be ferved 
on ihe hiiih coii!lal)!e or Tnv inhabitant : but the Ihcriff on 
receipt of ih^* writ of oxccirivin Diall fijcw it^;tf//^to 
t\^o jullices of thri pf.ii " in or near the hundred, who 
ihall ipeedily caufe alTc ^nicnt w be levied purfuant to 
iho S/^/. 27 El. c. 13 and ailb for the nccelTiry expences 
of the high c‘M)llabIe above the colls and damages re- 
covered, of which, on notice from the two jullices, he 
fhall give an account and proof on ca’h to their fatisfac- 
tion, having firA ca’if’d Ids auorncy*> bill to be taxed, §4. 

The Iheriff (hail pay the mt 1 ey levied to the parties 
without fee, and indurTe the diy of receiving the writ 
of fx?cuiicn, rnd not be called up'm fora return till 
lixty days after. And See 6'//?/. 22 Geo, 2. c. 46. § 34. 

And the like afTeHmoni fliill be in cafe the plaintiff be 
Bonfuir, tiifcoiuinue, or have a verdid or judgment on 
demurrer agaiull him, if by infolven.7 of the plainiiffor 
his I'urciie®, he cainot be reimburfecl on the bond of 100/. 
penally; and the money levied lhall be paid to thejuf- 
ticcb for the high conllable in ten days after it is levied, 
^7 8. of faid Etaf. 8 Geo. z. c, I 5 . 

And the jullices mav limit a time not exceeding thirty 
days for levying fu-jh alicffment; and the officer appoint- 
ed rcfulir.g or ncglefling to levy and pay the money, 
in fuch time, forfeits double the fum. ^ 9, 10. 

Jt there be judgment againll the hundicd, it may be 
levied ag.iinll the iuhabitanrs of the fame hundred by 
fieii facias. So it may be levied upon any one, who has 
lands in hisporuifion wi hin the hundred,, though he has 
no lijufe t.or lodging t.v-ic ; for he is an inhabitant. /?. 
2 Scr.^jJ. ^23 — Upon a Icffsc, or p urc ha fer after the rob* 
ber/ coiiiniictcd A*. Noy 155. — So it may be levied upon 
one or two uf the nihabitauts. But if a man come to in- 
habit in an handreJ after a robbery done, be lhall not 
be charged, R. Hr.if. 123 : Cont. /hi IjatcU€}\ Mar.pl. 28. 

flUISSF.fUUM, A lliip ufed to tranfport horfes ; de- 
rived, as fwine will l»ave ir, from the Fr. i.e. a 

door; bcciuic, when tlie.horlcs are put on fhipboard, the 
doori or hatches are ihut upon them, to keep out the wa- 
ter. Dtctnliat Juno 1 1 90. — Thcfe ihips have been termed 
f/A-rr. 

HUIoSlER. An uHicr of a court, or in the King's 
palace, bee Vjhtr. 

idULK A bulk ur final! vcflcl. fVal/injf. 394. 

HUI-.KS, for felons ; See title ^fran/pirtathn^ 

HUi-L, A rcflraint of exailions tiken there, Stat, 
27 licit. 8. r.. 3. Their duties un fall fi(h and herrings 
reiljfcd. Stutj. 33 Utn. 8. €. 33 : 5 f.hx. c. 3. The 

Cullomer of Hull to have a deputy refident at York, Stat. 

I EUz.. c. ii./ 8. For crefting workhoufes and main- 
taining the po ir at FIuU, fats. 15 Gto, 1. r*. 

Geo. 1 . c. 27. See this Di^t. tils, f ljhi Na-vigation 
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HULLUS, A hill.—/;/ hullis ^ holmtt, i,e* in hiUl 
and dales. Monk Angl. tom. p. 292. 

HUMAGIUM, A moiA place, Mqn.AngU ipar.f. 
6zff a. 

HUMBER, (river) in Yorkjhire, fifh garrhs and piles, 
^c. to be removed. Stat., 23 Hen. 8. c. ift. See title Fijh% 

. HUNDRED. 

F^undrboum, Ctvturia.] A part or divifion of a Shires 
fo called, either becaufe of old each btiacire/i found 100 
fidrjuffors of the King’s peace, ora hundred able men 
for hi:^ wars. But more probably it is fo called, ^ucaufe 
it was compofed of an hundred families. It is true, 
Bicmpion tells us, that an hundred contains centum villas : 
and Giraliits Cnmbienfs writes, that ibc Jfle of Mun hath 
34^, villas. But in thefc places the word vilia inufl be 
taken for a country family : for it cannot mean a village, 
becaufe there arc not above 40 villages in that ifland. 
So where Lamhani (ays, that an hundred is fo called, u- 
uurmro cintum hominiim, it muA be underftood of an hun- 
dred men, who are heads or chiefs of fo many families. 

Thefe wore firft ordained by King Alfred, the 29th 
King of the IP^eflEaxonr. Lamhard verbo GtTiixxfw, This 
dividing counties inio hundreds, for better government, 
King bi ought from Germany'. For there centa, or 

centena, is a jurifditlion over an hundred towns. See i 
I I 5 : Introd. § 4. 

In ancient times, it was ordained for the more fare keep- 
ing of the Peace, that all free-born men ihould call them- 
feives into fever al companies by 10 in each company, 
and that every of thefe ten men fliould be furecy and 
pledge for the forth-coming of his fellows. For which 
caufe thefe con^panies in fome places were called tithings 
and as ten times ten makes an 100, fo becaufe it was alfo 
appointed that ten of thefe tithings fhould at certain 
times meet together for matters of greater weight, there- 
fore that general affembly was called an hundred.-— 
Lamb. Conft. 

The hundicd is governed by an high conAable or 
bailiff; and formerly there was regularly held in it the 
hundred-court for the trial of caufes though now fallen 
into difufe. In fome of the more Northern counties thefe 
hundreds arc called wapentakes. 1 Comm. Introd. § 4. 

115 : and Sec 4 Comm. 33. 

This is the original of hundreds, which Aill re- 
tain the name, but the jurifJidion is devolved to the 
county-courr, fome few excepted, which have been by 
privilege annexed to the crown, or granted to fome great 
Subjedl, and fo remain Bill in the nature of a franchife. 
This has been ever fincc the S/at. 14 Ed. 1. eap. 9, 
whereby thefe hundred-courts, formerly farmed out by 
the Sheriff to other men, were all, or the inoA part re- 
duced to the CoiMicy court, and fo remain at prefent. 

But now, by hundred-courts we underAand feveral 
franchifes, wherein the flieriff has nothing to do by his 
ordinary authority, except they of the hundred refufe to 
do their offee. Sec Well past 1 : Symbol, lib. z.fe&. 228. 
Ad hundred utn poft Pafha, fA ad proximum hundredum. 
pojl ftjium Si. Mich.— Mon. Angl. 2 par./. 293 a. 

All hundred is to have jurildi£lion or power to admi- 
nilUr juAice in 100 vills, or of loo men, or of 100 pa* 
riihes. Br. Court Baron, pi. 8. cites % H.y. 3. per Rede. 

Every ward in London is an hundred in a county, and, 
every pariAi in London is a vill in an hundred.' 9 Rep. 
66 1 . 


Hundreds 
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li^adredf ^rc either parcel of the countiea, and there 
the iheriffs did conHituie bailifTf, (tv/x, thofe hundreds 
whkh were anciently parcel of the farm of the (hcriffs, 
that the Aatute a 3. r. iz, fpeaks of) ; or elfe they 
were fiich as were granted ouc« which the lord of the 
hundred (bmetimes held at farm, and fometimes in fee, 
called hundreds in fee, liberties of hundreds, ^anchifes 
of hundreds, 405. 

' In the time of ' King the kingdom was in grofs, 

and then divided into counties and hundreds, and all per- 
ibns then came within one hundred or ether; and then 
the King*! relations had the government of them, and 
therefore they were called Conjanguimi ; {ciu/ins) and fo 
are the Earls, (Comites) Lord -lieu tenants^ iiy led at this 
day ; but when the odice became troublelbme, there were 
ordained f'ltecomita, {^^beriffs) which name remains 10 
this day, and the others continue to be called (lofi/anguincij 
but have no power in the county, having only the hono- 
rary name of Earls or Comites of Aich or fuch a county, 
f*fc: For the better government of thefe counties, the 
yUecomhes had two courts ; but out of thole the King 
granted petty leets and courts-baron ; but the tourn ot 
the fherifi' had ycr a fu peri 11 tends nt power, they being 
derived out of thclheriff’s tourn. oce Djsr 13. 

The King afterwards granted away fome hundreds iu 
fee fimple, and fome franchifes, and the Jail excluded 
the King utterly, but the hundreds granted in fee were not 
wholly exempt. On this arofe fome confulion, and tlie 
parliament hereon took notice, that the execution of 
juftice was by this much interrupted, and therefore came 
the llatuie of Line, g Ed z. ft* z\ That flicriff*. Ihould 
be fuflicient perfons, and have lands in the county, and 
fo be able toanfwer both the King and county, 'and that 
bailiffs and farmers of hundreds (liould be lufhnent men. 
i^nd at this time hundreds were gra;ilfible lor years. 

Then came the flatute of z LJ. 3- rr. 4, 5 ; That 
ilieriffs ihould continue but for one year, li ut this took 
not away the whole inconvenience: for the Crown Hill 
granted away bailiwicks and hundreds, for lives, at rents 
at fuch exceflive dear rates, that made them endeavour to 
makeup their money by unlawful means ; and therefore 
came the ftatures z Ed, 3. cap. 12 : 14 Ed, 3. cap, 9. By 
the firft it was enafted. That all hundreds and wapen- 
takes granted by the King ihallbe annexed to the county, 
and not fevered. And by the other liatute, that all ihould 
be annexed, and the flier iff ihould have power to put in 
bailiffs, for which he will anfwcr, and no more ihould be 
granted for the future; and one reafon of this was, be- 
caufe the King granted away hundreds, and abated not 
the fheriff *6 farm. Ang, 2 Show. 98, 99. 

Hundreds are liable to penalty on exportation of wool, 
7 8 JVill. 3. c, 28, § 8. — Liable to damages fuftained 

by riotoufly pulling down buildings, 1 Geo, \ ,Jl* z, c, 5. 
6 ,^By killing cattle, cutting down trees, burning houles, 
^c, 9 Geo. 1. c. 22. § 7 ; 29 Gee. 2. c, 36. § 9. By dc- 
flroying turnpikes, or works on navigable rivers, 8 Geo. 
a. c. io. § 6.-— By cutting hop- binds ; 10 Geo. z. c, 32. 
4 4. —By deftroying corn to prevent e;(pprtation, 1 1 Gto. 
2. e, 22. § wounding officers of , the cuiloms, 19 

Gw: 2. f. 34. 4 6. — Or by dellroying woods, 29 

Gee, 2. c. 36. 4 9. — So in cafes of robbery. , See title 
Hue and C>y, — So for the deflruAion of mines or pits of 
coal. Burn^s J. title Hundred. See this Dit\, under the 
fevcral titles.. 


Inhabitant! within the hundred may be witnefles for 
the hundred, 8 Geo, 2. c. ;6. 

The word humhedum is fometimes taken for an im- 
mucicy or privilege, whereby a man is quit. of money 
orcultoms due lo the hundreisB Cowell, 

HIJNDRED- COURT, Is only a larger court-baroir, 
being hq|d lor all the inhabitants of a particular hun- 
dred inftead of a manor. ,prhe free fuicors are heiv: iho 
judges, and the lleward (fie regider, as in the cafe of x 
court*baron. It lonet a Court of record, and itiefembles 
a court-baron in all points, except that in point of terri- 
tory it is of a greater juriididlion. 

According to ^lackftone., its inflitution was probably 
CO eval with that of hundreds ihemfelves, introduced, 
though not invented, by Afed^ being derived from the 
polity of the ancient Germans. See i (^omm IntroJ. 4 4. 
and this Didl. titles County Court ; Court Baron \ Court Liet\ 
Con/iahle, Hundred, &c. 

HUNDRLDORS, hundyedarii.) l^rfons ferving on 
juries, or lit (u be impanelled thereon for trials,, dwelling 
within the hundred where the land in queflion lies. Seat. 
35 //. 8. c. 6 . And default of Hundredou was a challenge 
or exception to panels of flierifls, by our law, till the Sun. 

4 5 Ann. cap, 16. ordained, that, to prevent delays by 

reafon of challenges to panels of jurors for default cf 
Hundredot e, writs of ^venire jacias for trial of any 
adlion in the courts at IVtftminjUi , lhall be awarded of 
the body of the proper county where the ifl'ue is triable. 
See title Jioy [. II. 

Hundrtdor alfo figniiies him that hath the jurifdidlion 
of the hundred, and is in fome places applied to the 
bailift of an bunded. See Stats, 13 Ed. i. c. 38 : 9 Ed. 2: 

2 Ed. 3 : Hornes Muror, lib. 1. 

HUNDRED- LAGH, from the Sax. laga^ lex.] Is in 
Saxon the hundred court. Manwood., par. i. 1. 

HUNDRED PENNY. Was colledled by the IhcrifF 
or lord of the hundred, in oner is Jut Jubftdium. Catnd. 
and fee Spelm, Gloff, Pence of tlie bundled is mentioned 
in Domefuay, And it is elfc where called, tjundreafeh. Chart. 
K. Job. Egidio Epife. Hetef. 

HUNDRED-SETENA. Dwellers or inhabitants of 
a Hundred. Charta Edgar, Beg; Mon, Ang. tom. I. p. |6% 

HUNGER. According to the prefent dodrine, Hun^ 
lyn will not juflify dealing food, to relieve a ptefent 
crflity. I //r?/. /*. C. 54. And the doilrine feems jufl, 
as (on convildtion) a judge may refpite and a pardon, 
an advantage which is wanting in many States ; parti- 
cularly thofe which are democratical. I'he ancient doc- 
trine, (that it would jullify) if now in force, might open 
a door to many villanies. And, in this commercial Hate, 
thole who ran labour need not fear flarving. Thofe that 
cannot, and who are poor, the laws have made a provi- 
fion for. Sec 4 Comm. 31. 

HUNTING. By flat. I Hen. 7. r. 7. unlawful hunting, 
in any legal forefl, park or warren, not being the King’s 
property, by night, or with painted faces deeJa/ed to be 
fingle And by Stat.gGeo. i. c. 22, Appearing 

armed with faces blacked, or difggifed, to hunt, wound, 
kill, or iteal deer, to rob a warren, or ileal hlh, is fclor^,. 
without beneht of clergy Sec titles Deer Stcaien: Game: 
Black Ail. 

HURDLE, A fledge or Hurdle ufed to draw traitora 
to execution. Sec title Extiution {Ctiminai) 

HURDEREFERST^ 
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WJRDEREFERST, A Domeftick or one of the 
family, from the Sax. hjrrd, famtUa, and f~er/l, firmut, 

^liURRERS. Thccaraers and bat-makers of 
were formerly one divifioh of the Haber Jajbni, called by 
this name. Stefw't Sutv. LonJ.i^- 

HURST, HYRSr, HERST. from the Sax. Hyrji, 
i. a wood or grove of trees.] There are «Mny 
in Ke«t, Sujix and Hamf>/hire, which begin and end wHh 
this fyllable ; and the reafon may be, b^ecaufe the great 
wood called Andrt/'woUtxKnde^ through thofe counties. 

^^URST CASTLE, T» fo called, becaufe fituated near 
the woods. So Hmflcga is a woody place ; and probably 
from thence is derived Hurjlty, rtovi,Hmley, a village 

In 1 ie}\Jhlre» CofWt’U, « 

HURTARDUS, HURTUS, k ram or wether, a 

fheep. Mom. Anel. tom. a. perg. 666 . ^ 

HUS AND HANT. Words ufed in ancient plead- 
ings.— Henricus P. caplm per querimomam merest" 
Fkadria impri/omatus, offert Dtmimo Regt Hus & Hunt 
intleolo ad flandum reHo, tjf ad refpondtndum pradianmer- 
catoifbus (sfemnibut aliis, qui 

divt.fi vtaiumt qui manueapiuni qmod dtf^s Hen. P. Hus 
Sc Hant -vefife/ ad fummonitimem Regts -^>'1 Concdttjutm 
Curia Shepway, £sf quod fiabtt ib. r,Ao. .Ae. 

Placit. eoram Coni'lio Dorn. *7 “• 3 • 9* 

.See commuHt Pkgium, ficut Johannes Doe Richardus 

^*HUSBAn\> ako wife, Are made fo by marriage, 
and being thus joined, are accounted but one perfon in 
law. Lirfi68. See this Difl. title Baron and F^ie. 

HUSBANDRY and HUSBANDMAN. There hav- 
ing been great decay of Hujbandry and hofpitality, it 
was «aafd by fiat. 39 r- • . "ow obfolete. that one 
half of ihehoufes decayed (hould be ereded, and forty 
acres of arable land laid to them, by the perfon, his heir, 
executor, *Ae. who fuffered the decay s and they were to 

keep the houfes and lands in repair. 

The decaying of houfes of hulbandry prohibited, 
xff 7. f. 19: oH.S.e.q: -j H. 8. c. i : *7 ^ ** ’ 

a ^ a Ph. W Ma. ce.\,f. 39 r- * • "PP®* 

rently expired or obfolete— Wood not to be turned to 

tillaw or pafture. flat. 3S W- 8. r. i?- § 3- 
re-efnverted to tillage, j 6 Ed 6 . r. s •• 5 t-l. c. 2 . re^ 
pealed by Jiai. 35 '• 7- § »o. Who may be compelled 

^fervein hulbandry, 5 £/• 4- § 7— How Hulb.vodinen 

fliall take apprentices. ? £/. e. 4. S *5’ titles La 
JUSor s Ap^euticc^- Arable land not to be converted to 
oaftnre, 39 c- *• 5 kut not to extend to honbumbnlaud 

• At El. e. O. S 3*- — Ob/tUte. ' , , . 

^^HUSBRECE, from Sax. bus, a houfe and br/et, a 
breaking.] Was that offence formerly which we now call 
kmglary. Blount. See title Burolary. ' 

=* HUSCARLE, A menial lervant: It fignifies properly 
aftoupman, oradomeftic; alfo the 
of the Danes tributes were anciently called hujcarles. Vhe 
word is often found in Domr/day, where it is faid the 
town of Dorthtfier paid to the ufe of bu/earUs or hou/e- 
earlts, one mark of filver. Domrjdaj. 


HUSC ANS, Fr. haufean.'\ A fort of boot, or hofltk 
made of coarfe cloth, and worn over the ftockings, men* 
tioned in the ancient Statm 4 Ed, 4. c. 7. ® 

HUSFASTNE, Sax. hus, i. e. domus U fdtijis fixul.J 
He that holdeth houfe and land.— PradP. lib. 3% trano 2.- 
cap. 10. See Heordfejie. 

HUSGABLE, hu/gahlum.'] Honfe-rent, or feme tax 
or tribute laid upon houfes. Mon. Ang. tom. 3.^. 154. 

HUSSELING-PEOPLE, Communicants ; from the 
Sax. houftl or hu/feU which fignifica the holy facrament : 
See title Hofthe. 

HUSTINGS, from the ^2lx. bufliftge,\. e. 

concilium^ Of r4frifi.] A court held before the Lord Mayor 
and Aldermen of London, and is the principal and fu- 
preme court of the city: and of the great antiquity of 
this court, we find honourable mention made in the laws 
of King Eil’u.^ard the ConfeJ/or : Dibet etiain in London, 
qua' eft caput Regni ^ Legum, ftmptr Curia Domini Regis 
ftngulis feptimanis the luna huHingsyj'f/er/ lA tenerr, f undata 
emm crat olim ^ adifi. at a ad inftar, tA ad modum ^ in me^ 
moriam vtteris Magna Trojae, u/que in hodiernum diem 
leges ^ jura fjf dignitates,^ lihirtates regia/que con/uetudines 
antiqua magna Troj®, in ft continet : it con/uetudines fuas 
una femper inviolabilitate con/ervat,* Other cities and 
towns have alfo had a Court of the fame name; as Hln- 
chefter, Tork, Lincoln, Uc. Fleta lib. 2. f. 55 : 4 Inft. 247 ; 
Siat. 10 Ed. z. c.im See this Dift. titles Court of Huft- 
in^i ; London. 

^HUTESIUM ET CLAMOR, a HUE and CRY ; 
See that title. 

HUTIL AN, Taxes. Mon. Angl. tom. 1. p. 586. 
HYBERNACilUM, The fcafon for fowing winter 
corn, between Michaelmas and Cbridmas ; as Trtmagium 
is the feafon for fowing the fummer corn in the fpring of 
the year : The fe-words were taken fometimes for the dif- 
ferent fcafons; other times for the different lands on 
which the fcvcral kinds of grain were fowed ; and fome- 
times for the different corn ; as Hybernagium was applied 
to wheat and rye, which we ftill tall -oiinter-corn ; and 
to barley, oats, which we itr to fummer corn i 
thefc words arc likewifc yffriiitti tbernagium and thosnaginm. 
Fleta, lib. c. cap. 7$. § 1 8. 

HYDAGE. See Hidagt. 

HYDE OF LAND, and HYDEGILD. SttHide and 

Hidage. 

HYPOTHEC A, In the civil law, was where the 
poffeffion of the thing pledged remained with the debtor, 
hft. 1 . 4. c. 6./ 7 ; 2 Comm 159. See titles Bailment, 

To HYPOTHECATE, A fhip, from the Lar. hypo- 
theca, a pledge. ] Is to pawn the fame for neceffaries ; 
and a mafter may hypothecate either ftiip or goods for re- 
lief when in ditlrefs at tea; for he reprefents the traders 
as well as ownys : and in whofe hands foever a (hip or 
goods hypothecated come, they arc liable, i Salk. 34 : 
2 Lil Abr. 195. Sec titles Infurancc IV : Fa^or j Mer- 
chant', Ship\ Mortgage, fife, 

HYTH, A port or little haven to lade or unlade wares 
at, i^ieen-hjtb, Lanib‘hytb,fdc. Nenv Book of Entries, 
3.— -Df iota medieiate ’hytba fua in, cum libero in- 
troitu Uemittt, &c. Mon. Angl. zpar.fA. 1+2. Alfo a 
Wharf, 


T^E end of TH®;riI|RSt volume. 



ADDENDA et C O R R I G E N D 
m THIS VOLUME. 


Tit. ACCESSARY, II, 4. After the recital of Staf, i Ann. 9. and its effe^s, add and by Stat* 10 3. r. 48, 

buyers or receivers of ftolcn jewels, gold or filver plate, where the Healing lhall 
^ have been accompanied with burglary or robbery, may be tried (and tranfported 

for 14 years) before the conviction of the principal 

ADMIRAL AND 1 1 n the lall column but one of this article, the 4th parag. of the col. after See the S'/, and DwgU 

ADMIRALTY J 614.** add and Stat, 33 Geo. 3. rr. 34,66, and this Diet. tit. Navy** 

ANNUITY, At the end of this article add See Stat. 33 Geo. 3. /. 14 ; as to the Royal Exchange Affurance 

Annuity Company.” 

APPRENTICE.-—— Before the lad par. in the 3d col. of this article ** The juftices” ^c. put II. and in the 3d 

par. of the next col. line 10, after the word paid” add (and by Stat. 3.3 Geo. 3. 
c. 55, may fine the mader for fuch ill ufage)”— In the ne.xt par. line 6. for 33 Geo. 3. 
read 3 2 G(0. 3 . 

ARREST.— Col. 3. line 23. for term** read town** 

AUCTIONS.— Line 6. after the words ” explained by datutes” add 28 Geo. 3. c. 37.” 

BANK.— Col. 2. after line 24. add See S/at. 33 Geo. 3.C. 30; as to the forgery of transfers and dividend-war* 
^ rants, ^c.** 

BANKRUPT, III. I. In the lad par. of this Divifion after Stat. 5 Geo. 2. c. 30. add ** And an adllon may accord* 

ingly be maintained for fuch debt. 5 Term Rep. 287.” 

BOOKS.— At the end of par. 3. of this article, add **Sce Stat. 34G^0. 3. c. 20; and this Di£l. title Literacy 

Property.** 

BREAD.— Par. 2. line 1. after 29. add (explained and redrained as to the time of profecution, which is limited 

to /even etays, by Stat. 33 Geo. 3. r. 37.) 

ForCAUTIONE ADMITTENDT read ADMITTENDA. 

COALS.— Line 29. after 13. add (explained as to coals carried coadwife in Scotlahd^ by Stat. 33 Geo. 3. r. 69.)” 

DOWER, IV. Col. 2. par. t and 4. for ” 1 Infi% 366.” read ** 1 InR. 36 b.** 

EXECUTION, III. 4. Col. 2. par. 3. line 3. after ** 200/.” add **and by Stat. 33 Geo. 3. c. 5. to 300/.** 

EXECUTOR, V. 6. Col. ult. par. 2. line 18. for ** rent affets** itwi** real aj/ets.** 

V. 8. Par. 3, line 5. hr attend** rtnd intend.** 

FELONY —Col. 2. line penult, for** Foreign State, ferving.” read <* Foreign State, going out of the realm to fervof 

without taking Oath of Allegiance.” 

GAOL AND GAOLER.— Line 11. for ** healed** xteA*Ureated** 

HIGHWAYS, VI. (A) i. col. 2. par. 3. line 12-16. dele from ** Perfons above 18— to-^fix days duty”— that part 

of the Stau 13 Geo. 3. c. 78, being repealed by Stau 34 Geo. 3. c. 74. 









